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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 18 – SUBREGION 30 
 

ADT, LLC   

and Case Nos. 18-CA-264654 
                  18-CA-266951 
                  18-CA-270402 
            
 
 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL UNION NO. 
364, AFL-CIO 

 
 

COUNSEL FOR THE ACTING GENERAL COUNSEL’S MOTION TO STRIKE 
FOOTNOTE 1 CONTAINED IN RESPONDENT’S MARCH 12, 2021 BRIEF  

 
 On March 12, 2021, Respondent filed what it titled Respondent ADT’s Post-Hearing 

Brief (Respondent’s Brief). Footnote 1 of Respondent’s Brief states as follows:  

 
As a threshold matter, Respondent argues that President Biden’s 
removal of General Counsel Peter Robb without proper cause was 
unlawful under the National Labor Relations Act (“the Act”). 
Because of this unlawful removal, anyone acting on behalf of the 
General Counsel with respect to prosecution of this action is acting 
ultra vires, or without lawful authority to do so. Respondent seeks 
to dismiss this case because the now-Acting General Counsel’s lack 
of legal authority to prosecute the case renders Region 18 unable to 
prosecute the case and, therefore, the government cannot carry its 
burden of proof. In the alternative, Respondent seeks to have this 
matter and proceeding stayed pending General Counsel Peter 
Robb’s reinstatement or until the taint of his unlawful removal is 
eliminated. Respondent further explicitly reserves all other related 
arguments associated with the government’s ultra vires activities in 
this matter. 
 

 Counsel for the Acting General Counsel hereby moves to strike the argument in footnote 

1of Respondent’s Brief quoted above as the argument is untimely. Respondent failed to make a 

motion to amend its answer to include the above as an affirmative defense and there is nothing in 

the administrative record regarding the issue. Any amendment to Respondent’s answer could and 
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should have been made prior to the close of the unfair labor practice hearing. See Oak Harbor 

Freight Lines, Inc., 358 NLRB 328, 332 n.2 (2012), reaffd. 361 NLRB 884 (2014) (denying 

motion to allege an additional affirmative defense); see also EF International Language Schools, 

Inc., 363 NLRB No. 20, slip op. at 1 n. 2 (2015), enfd. 673 Fed. Appx. 1 (D.C. Cir. 2017); 

Springfield Manor, 295 NLRB 17, 31 n. 2 (1989) and Am. Med. Response of Connecticut, Inc. & 

Int'l Ass'n of Emts & Paramedics Loc. R1-999, NAGE/SEIU Loc. 5000, No. 01-CA-263985, 

2021 WL 928418, at *1 n. 3 (Mar. 11, 2021) (denying as untimely the respondent’s motion to 

amend its answer to allege as an affirmative defense that President Biden unlawfully removed 

former General Counsel Peter Robb from his position and appointed Acting General Counsel 

Peter Ohr because Robb was removed and Ohr appointed before the record closed and the 

respondent did not raise the issue until post-hearing, nearly two weeks into the briefing period, 

without any explanation for the delay).   

In the instant case, Respondent should have been aware that former General Counsel 

Robb was removed from his position prior to the close of the unfair labor practice hearing held 

on January 20 and January 21, 2021. See, e.g., Scheiber, Noam, “The Biden Administration Fired 

a Trump Labor Appointee.” The New York Times, January 20, 2021, 

https://www.nytimes.com/2021/01/20/us/politics/peter-robb-nlrb-fired.html; see also Davis, 

Thomas C., “President Biden Asks NLRB General Counsel to Resign.” Ogletree Deakins 

Insights, January 20, 2021, https://ogletree.com/insights/president-biden-asks-nlrb-general-

counsel-to-resign/. Respondent should also have been aware of the dismissal of the former 

General Counsel and the newly installed Acting General Counsel, Peter Ohr, well prior to filing 

its brief on March 12, 2021. See Plunkett, James J., “Beltway Buzz, January 22, 2021.” Ogletree 

Deakins Insights, January 22, 2021, https://ogletree.com/insights/beltway-buzz-january-22-
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2021/. Nevertheless, Respondent waited nearly two months to raise the issue regarding the 

General Counsel and Acting General Counsel and its attempted defense is thus untimely. 

In the event that the administrative law judge does not grant the instant motion, Counsel 

for the Acting General Counsel requests an opportunity to fully brief the issue.  

Dated:  March 18, 2021 
 

 
Tabitha Boerschinger, Esq.  
Counsel for the General Counsel  
National Labor Relations Board, Subregion 30  
310 W. Wisconsin Avenue, Suite 450W  
Milwaukee, Wisconsin 53203  
Telephone: (414) 930-7193  
tabitha.boerschinger@nlrb.gov  
 
David Stolzberg, Esq.  
Counsel for the General Counsel  
National Labor Relations Board, Region 18  
212 Second Ave. South, Suite 200  
Minneapolis, Minnesota 55401  
Telephone: (763) 270-7057  

  david.stolzberg@nlrb.gov 
 

 



 
CERTIFICATE OF SERVICE 

 This certifies that on March 18, 2021, Counsel for the Acting General Counsel’s Motion to 
Strike Footnote 1 contained in Respondent’s March 12, 2021 Brief  was filed via the Board’s e-filing 
system and served upon the following parties via electronic mail and/or U.S. Mail as set forth below: 

Dated: March 18, 2021 
 
Served Via E-Filing  
Division of Judges – Washington D.C. Office  
1015 Half Street SE  
Washington, DC 20570-000 
 
Served Via Electronic Mail 

 

Jeremy C. Moritz, Attorney 
Ogletree Deakins 
One North Wacker Drive, Suite. 4400 
Chicago, IL 60606-1731 

jeremy.moritz@ogletree.com 

Alan Golden, Business Manager 
International Brotherhood of Electrical 

Workers Local Union 364 
6820 Mill Rd 
Rockford, IL 61108-2504 

agolden@ibew364.net 
 

Sara E. Olschewske, Attorney 
Ogletree Deakins Nash Smoak & Stewart 

P.C. 
300 North Main Street, Suite 500 
Greenville, SC 29601 

sara.olschewske@ogletree.com 

Patrick N. Ryan, Attorney 
Baum, Sigman, Auerbach & Neuman, Ltd. 
200 W Adams St Ste 2200 
Chicago, IL 60606 

pryan@baumsigman.com 
 
 

Ethan Picone, Attorney 
Ogletree Deakins 
300 N. Main Street, Suite 500 
Greenville, SC 29601-2159 

ethan.picone@ogletreedeakins.com 

 
Served via U.S. Mail 
ADT LLC 
1809 Milton Avenue 
Janesville, WI 53545 

 
 

James Nixdorf, Director of Labor Relations 
ADT, LLC 
1501 Yamato Road 
Boca Raton, FL 33431-4438 

jnixdorf@adt.com 
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