NATIONAL LABOR RELATIONS BOARD

ROAD SPRINKLER FITTERS
LOCAL 669, U.A., AFL-CIO,

Case: 25-RC-267772
Petitioner,

)
)
)
)
)
)
)
FIRE PROTECTION DESIGN & )
CONSTRUCTION, INC., d/b/a )
ALL FIRE SOLUTIONS, INC., )
)
)

Employer.

EMPLOYER’S STATEMENT IN OPPOSITION TO PETITIONER’S
REQUEST FOR REVIEW

Comes now, the employer, Fire Protection Design & Construction, Inc., d/b/a All Fire
Solutions, Inc., by counsel and respectfully submits its Statement in Opposition to Petitioner’s
Request for Review of the Acting Regional Director’s decision to reject the Petitioner’s untimely
filed objections in the above captioned matter.

I Introduction

Petitioner’s Request for Review is without merit and should be dismissed because
Petitioner did not timely file objections to the election. The National Labor Relations Board’s
(“NLRB” or “Board”) Rules and Regulations govern the filing of objections to an election, and
they require filing objections electronically on the NLRB’s Web site (“E-filing”) within five
business days after the tally of ballots has been prepared. (Section 102.5) Petitioner admits that it
did not timely E-file objections to the election on the NLRB’s Web site within five days after the
tally of ballots. Petitioner contends that e-mailing its objections to the Regional Director within

five days after the tally of ballots met the requirements under the Rules and Regulations. However,



the Rules and Regulations expressly prohibit filing any documents by e-mail without prior
approval from the receiving office. (Id.) Petitioner admits it did not request or receive prior
approval from Region 25 to email its objections and offer of proof. The E-Filing rules were made
part of the Board’s Rules and Regulations on February 24, 2017 and became effective March 6,
2017. The strict adherence to these rules was explicitly set out in GC Memorandum 20-01, which
was issued on October 21, 2019. The GC Memorandum set out a policy for all Regional Director’s
to follow starting January 21, 2020. The GC Memorandum reflects the Agency’s policy, and it
mandates the use of the E-filing system for the submission of evidence in representation
proceedings. Under the Memorandum, filing by e-mail is prohibited without prior approval of
from the receiving office and only in extraordinary situations. Thus, Petitioner has not established
any basis under Section 102.67(d) for the Board to grant its request for review.
I1. Disputed Facts

The Employer disputes certain facts alleged by Petitioner to be undisputed in the following
numbered paragraphs under the heading “Chronology of Undisputed Facts,” in Petitioner’s
Request for Review:

1. The Petitioner alleges: “The charges allege the same coercive and unlawful
interference with the election process that is the subject of the objections at issue here.”

The amended charge and the objection do not allege the same conduct. (compare

Petitioner’s Exhibit B, p. 4 and Exhibit C, p. 3) The amended charge filed by the union in

Case No. 25-CA-268280 does not allege interference with the election process. (See

Petitioner’s Exhibit C, p.3)



2. The Petitioner alleges: “They [objections] were filed, by email directly to her
[Regional Director] attention at 9:30 a.m. on January 27, the day before they were due, together
with an offer of proof.”

Neither the objections nor the offer of proof was filed by e-mail because the Rules and

Regulations prohibit the filing of documents by e-mail without the prior approval of the

receiving office. Section 102.5(c)

5. The Petitioner alleges: “ . . . the basis for the Union’s objections to the election —
the repeated and extremely coercive conduct by All Fire’s owner and managers — is also the subject
of unfair labor practice charges that were pending at the time of the filing of objections.”

The employer disputes that it engaged in any coercive conduct. Further, the amended

charge contains vague allegations which do not allege interference with the election; the

amended charge does not allege Petitioner engaged in unlawful conduct after the filing of
the petition for election on October 19, 2020. (Employer’s Exhibit 1) The objections and
the amended charge do not contain the same allegations.

6. The Petitioner alleges that by e-mailing its objection to the Regional Director it
fulfilled its obligation under the Rules and Regulations to file its objections and offer of proof
within five business days after the tally of ballots.

Petitioner did not file its objection and offer of proof because the rules do not allow for

objections to be filed by e-mail. Section 102.5(c)

7. The Petitioner claims that its failure to timely E-file was a harmless clerical error.

Petitioner’s failure to timely E-file its objections and offer of proof was not a harmless

clerical error. The text of the Rules and Regulations make timely filing of objections and



offers of proof mandatory and expressly prohibit e-mail as an acceptable method of filing

absent prior approval from the receiving office. Section 102.5(c) and 102.69(8).

8. Petitioner alleges that the Employer was served with its offer of proof on January
27™. Petitioner claims that there would be no prejudice to All-Fire if its untimely filed objections
were accepted by the Board.

The union did not serve its offer of proof on the Employer or Employer’s counsel.

Accepting the Petitioner’s late filed objections would prejudice the Employer by applying

the Rules and Regulations unequally between the parties, and would constitute arbitrary

and capricious application and enforcement of the rules.
III. Argument in Opposition

The Petitioner admits that it failed to timely E-file its objections and offer of proof.
Nevertheless, Petitioner argues in one breath, contrary to the express and mandatory language of
the Rules and Regulations and without any supporting authority, that it timely filed and served its
objections, and in the next breath that its failure to timely E-file its objections and offer of proof
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should be excused as a “harmless administrative error.” The text of the Rules and Regulations

make the timely E-filing of objections and offers of proof mandatory and render Petitioner’s
argument meritless. Section 102.69(a)(8) states in relevant part:

Within 5 business days after the tally of ballots has been prepared, any party may
file with the Regional Director objections to the conduct of the election or to
conduct affecting the results of the election which shall contain a short statement
of the reasons therefor and a written offer of proof in the form described in Section
102.66(c) insofar as applicable, except that the Regional Director may extend the
time for filing the written offer of proof in support of the election objections upon
request of a party showing good cause. Such filing(s) must be timely whether or
not the challenged ballots are sufficient in number to affect the results of the
election. (emphasis added)

Section 102.5(c) states in relevant part:



Unless otherwise permitted under this section, all documents filed in cases before
the Agency must be filed electronically (“E-filed”) on the Agency’s Web site
(www.nlrb.gov) by following the instructions on the Web site . . . documents may
not be filed with the Agency via email without the prior approval of the
receiving office. (emphasis added)

By selectively citing only some of the Rules and Regulations, Petitioner argued to the
Regional Director that Sections 102.69(8) and 102.2(b) did not specify that objections and offers
of proof have to be filed “by any specific medium.” (Petitioner’s Exhibit B) However, Petitioner
cannot eliminate Section 102.5(c) from the Rules and Regulations by ignoring it or characterizing

bl

its failure to follow the Section as “a harmless clerical error.” Again, the express mandatory
language of the rule belies the suggestion that following it is optional. What other rules can be
discarded based on the Petitioner’s standards?

Astoundingly, Petitioner attempts to shift its responsibility onto the Regional Director by
arguing that the Regional Director failed to “pick up the phone” to promptly advise Petitioner how
their objections and offer of proof should be filed. Surely, the Board would not impose such a
responsibility on to the Regional Director or base a decision to overturn the Acting Regional
Director’s decision on Petitioner’s finger pointing at the Regional Director.

Petitioner also argues, for the first time, that filing an amended unfair labor practice charge
could serve as timely filed objections. First, the case relied on by Petitioner, Avis Rent-A-Car, 324
NLRB 445 (1997), was decided almost ten years before the Board amended its Rules and
Regulations to add the E-filing requirement, and thus, has dubious precedential value. The current
Rules and Regulations, which require E-filing, essentially render Avis Rent-A-Car a nullity
because E-filing is mandatory under the Rules and Regulations. Additionally, Section 102.69(8)

requires that any party desiring to file objections must do so within 5 business days after the tally

of ballots, and that objections, “shall contain a short statement of the reasons therefor and a



written offer of proof in the form described in §102.66(c).” (emphasis added). Petitioner’s
amended charge did not contain a written offer of proof; therefore, the amended charge does not
meet the requirements of Section 102.69(8). At the time of the Avis Rent-A-Car decision, the
Rules and Regulations allowed a party to submit evidence in support of election objections seven
days after filing objections. Avis Rent-A-Car, 324 NLRB at 445.

Additionally, Avis Rent-A-Car is entirely distinguishable from the case at hand. In Avis
Rent-A-Car, the employer filed unfair labor practices against the union that the Board described
as “clearly communicating the Employer’s contention that the Union’s agent engaged in conduct
affecting the election.” In the case at hand, Petitioner filed unfair labor practices on October 29,
2020 (Employer’s Exhibit 2), prior to the Region mailing ballots to voters on December 8, 2020.
The Petitioner’s unfair labor practice charge does not communicate any allegation of interference
with the election, and thus does not meet the requirement of Section 102.69(8) to file, “objections
to the conduct of the election or to conduct affecting the results of the election which shall contain
a short statement of the reasons therefor and a written offer of proof in the form described in
Section 102.66(c). . .” The Petitioner’s amended charge added the month and year of the alleged
unfair labor practices but did not make allegations of interference with the election. The amended
charge listed three dates without listing the day of the month the alleged unfair labor practices
occurred. Two of the dates are in September 2020 prior to the filing of the Union’s petition for
election on October 19, 2020. The other date listed on the amended charge is October 2020, which
does not clearly communicate conduct interfering with the election. Ideal Electric & Mfg. Co., 134
NLRB 1275 (1961).

Petitioner argument that the Regional Director could have printed the email that Petitioner

alleges it sent to the Regional Director on January 27, 2021, and then declared, by fiat, that



Petitioner’s objection was hand delivered or that it was “post-marked” as of the date of the email
would simply write the rule against accepting filing by e-mail out of Section 102.5(c) and would
essentially make the Regional Director an agent of the Petitioner. Contrary to Petitioner’s claim,
its failure to timely file its objections did violate the policy and rules of the NLRB, and its self-
serving claim that the Employer would not suffer prejudice if its objections were accepted, ignores
that following the Petitioner’s path is standardless and results in arbitrary and capricious
interpretation and application of the Rules and Regulations. In fact, in the case at hand, the Region,
applied a strict application of the Rules and Regulations and rejected the Employer’s Statement of
Position on the bargaining unit because it was not timely served on Petitioner, even though it was
filed timely.

Finally, Petitioner’s Request for Review does not conform to the format requirements of
102.67(1). All documents filed under Section 102.67 are required to be double spaced. Petitioner’s
four-page letter is not double spaced.

IV.  CONCLUSION

For the reasons stated above, Petitioner has not established any grounds under Section

102.67(d) to overturn the Acting Regional Director’s decision to reject Petitioner’s objections as

untimely. Thus, Petitioner’s Request for Review should be rejected.

Respectfully submitted,
GOODIN MEYER, P. C.
/s/John D. Meyer

John D. Meyer, Attorney No. 18790-29
Attorney for Employer




GOODIN MEYER, P.C.

3021 East 98 Street, Suite 140
Indianapolis, IN 46280
Telephone: (317) 204-2020
Telecopier: (317) 204-2017
imeyer(@goodinmeyer.com
Attorney for Employer

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 19" day of February 2021 a copy of the
foregoing was electronically filed with the Office of the Executive Secretary of the National Labor
Relations Board via the E-filing portal on the NLRB’s website. Undersigned further certifies that
a copy of the foregoing has been served upon the following, by email, this 19" day of February
2021:

Patricia K. Nachand

Regional Director, Region 25
Patricia.Nachand@nlrb.gov

Joanne C. Mages
Acting Regional Director, Region 25
Joanne.Mages(@nlrb.gov

William W. Osborne Jr.
Osborne Law Offices
BOshaorne@osbornelaw.com

/s/ John D. Meyer
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Oct. 15,2020 1:27PM No. 1750 P 3

FORM NLRB:E02 {AIC) UNITED STATES OF AMERIGA DO NOT WRITE (N THIA Apack
2-18) NATIONAL LABOR RELATIONS BOARD Case Na. Dale Filed
RC PETITION 25-RC-267772 10/19/20

INSTRUCTIONS: Unless u-Filad using the Agency's webslle, |, Wiw:nir |, submit an original of this Peliflon to an NLRB office Iri (e Regien In which the
employer concerned Is lecated, The pstition must he accompanied by holh @ showing of interest (ses 8b bsfow) and a certlficate of service showing service on
the smployer and all other partiss nemed In (he petition of: {1} the petltien; {2) Siatement of Posliion form (Form NLRB-505); and (3) Description of Reprezantstion
Geaa Procadures (Form NLRB 4812). The ahowing of Intereat ahould only be filed with the NLRA and should not ba served an the emplayer or any other party.

1, PURPOSE OF THIS PETITION: RC-CERTIFICATION OF REPRESENTATIVE - A subslantial number of smployass wish lo be representad for purposes of collaclive
bargalning by Pellilonar and Petllioner deslrea lo be cerlllad as reprasantalive of the amployass. The Petitloner alleges that the following ¢irsumstances exiat and
requagts (hat tha Natlonal Labor Relations Board procead undar Its prapar authority pursuant to Section 9 of the Natlonal Labor Relations Agt,

28, Neme of Employer: 2b. Address(es) of Ealablishment(e) Involved (Streat snd number, Clty, State, ZIP code): |
All Fire Solutions (.8, Automatic Fire and | 110 8. Park Blvd., Greenwood, IN 46143
Security)
3a. Employer Repreaentatlve - Name and Tlile: Fo. Address (T samo as 2b - slate same;:
Bruce Agan 110 8, Park Blvd., Greenwood, IN 46143
de, Tel, Na, 3d. Cell No. Je. Fax No. 1. E-Mail Addrezs
(317) 833-9433 MeCollumi@allfire-solutions.com
4a. Type of Establlshment (Fsclory, mine, whalazater, sie.) db. Prnclpal Product or Servica " | 58. Gily end Slale whare unil is localed:
Construction Fire Protection Greenwood, IN
6B, Doseriplion of UnIt involved; 68, Number ol Employess in Unil:
Included:
All persons enpgaged in installation and service of fire protection services 11
Excluded: 6h. [2;0 a subalanifal r;urabsr (30% or rngre]
oyt I I it
Supervizorg and Office Staff et v e Pantonory [ Vas [ N
Check One: [] 7a. Raquesl for recognilion as Bargalning Repreaentallve waa made oh (Dale) aneg Employer declined recognition
on ar eboul (Data) (If no reply recelved, so slate), -

L1 7h. Pstitioner Is cuirenily recagnized s Bargaining Representalive and desires cerlificalion undsr the Ac.

Ba, Name of Recognized ar Cenifted Bargalning Agant (if none, so stafe} | Bb. Address:

None

8c. Tel. No. 8d. Gell No. e, Fax No, a1, E-Mall Address

Bgy, Affillation, If any: 8h. Dsls of Recognilion or Cartification | 81. Explration Dale of Curren| ar Mosl
Recant Conlract, if any (Month, Day, Yeer)

9. le there naw & atrlka or plckeling at ihe Employers eslablishment(s) lnvoived? No ! | 8o, approximalely how many employees ars participaling?
{Nems of Labar Orgsnizalion) , has picketed the Employer since (Month, Day, Year)

10. Organizations or individuals other than Palllioner and thoze named In leme & and 9, which have claimed recognition &s reprasentalives and other organizalions and
Indlviduals known lo have a repreeantalive Interest In any amployeas In the unll descrbed I llem 5b above. (I none, 3o stats)

t0n. Name 10b. Addreas 100, Tel. Mo, 10d. Goll No.

10e, Fax No, 101, E-Mall Address

11. Elecilon Detalla: [fihe NLRB conducls and glecllon In this matler, slate your position wilh rsspatt lo any such eleclion: | 11a. Eleclion Type:
[ Manual  [X)Mail (] Mixed Manual/Mall

11b. Eleclion Dale(s): 11c. Elsclion Time(s): 11d. Elscllon Lacallon(z):

12a. Full Name of Petitionar (including local name and number): 12b, Addreas (alrest and number, clty, State and ZIP code);

Road Sprinkler Fitters Local Union No. 669, 1A, 7050 Oakland Mills Road, Suite 200, Columbia, MD 21046
AFL-CIO

12¢. Full name of nalional or internalional lsbor organization of which Petitioner la an affiliale or canaliuent fifnone, o state);

Road Sprinkler Fitters Local Union No. 669, U.A., AFL-CIO

12d. Tel. No. 12e. Call Np. 121, Fax No. 12g. E-Mall Address
|&(410) 381-4300 (301) 621-3045
13, Representative of the Pel[tloner who will accept service of all papers foF purposas of Iha rof iation pr ding.
138. Name and Tills: 13b. Address (street and number, city, Slata and ZIP code):
William W. Osborne, Jr. 1130 Connecticut Avenue, Suite 850, Washington DC 20036
13¢, Tel, No, 13d, Cell No, {3a, Fax Na, 131, E-Mall Address
(202) 243-3200 (202) 243-3207 b.osborne@osbornelaw.com
| declare that | have read the above pefitlon and Lhat the atatemenis are lrue Lo Ihe beat of my knowledae and Dellaf,

Name (Prni) Tille Data

WIHRIAN We 0380ANE TR, Si‘fﬂ‘fmiam OV &y | Counsel 10/15/20

WILLFUL FALSE STATEMENTE QN THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.5. GODE, TITLE 18, SEGTIDN 1001)
FRIVACY ACT SYATEMENT
Solicliation of the information on (his farm is aulharized by lha Nalional Labor Relalions Act {NLRA), 20 U,S.C., § 151 ef g, Tha principal uge of he infarmafion i3 ko assisl the National Lebar Relalions Board
{NLR®) In pracessing rapresentalion and rslaled procsedings ar fligalion. The rouline uses for the infarmalion ara fully sel farih in the Federal Register, 71 Fad. Reg. 74842-43 (Dec. 13, 2008). The NLRB wil
further explain (hesa uas upon raquasl, Dieclosyra of this informetian lo the NLRB ie volunlary; howaver, [alura to supply the informalion mey cause (he NLRE lo daclina tq invake iz procasses,
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FORM NLRB-501 UNITED STATES OF AMERICA DO NOT WRITE IN THIS SPACE

(2-18) NATIONAL LABOR RELATIONS BOARD Cost Date Fied
CHARGE AGAINST EMPLOYER 2?3-CA-268280
10/29/20
INSTRUCTIONS:
File an original with NLRB Reglonal Director for the reglon In which the alleged unfair labor practice oacurred or |s occurring,
1, EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer b. Tel. No.
(317) 883-9433
All Fire Solutions (U.S, Automatic Fire and Security) c. Cell No.
f. Fax. No,
d. Address (Stree!, city, state, and ZIP code) a, Employer Representative
g. e-mall
110 S, Park Blvd Bruce Agan McCollumj@allfire-solutions,.com
Greenwood, IN 46143
h. Number of workers employed
11

Il. Type of Eslabllshment (factory, mine, wholesaler, etc.) |}. Identify principal product or service
Construction Fire Protection

The above-named employer has engaged In and Is engaglng in unfalr labor practices within the meaning of section 8(a), subsections (1) and

(llst subsectlons) 8(a)(1), 8(a)(3) of the Natlonal Labor Relatlons Act, and thest unfalr labor
practices are practices affecting commerce within the meaning of the Act, or these unfalr labor practices affecting commerce within the meaning of
the Act and the Postal Reorganlzalion Act,

2, Basls of the Charge (sel forth a clear and concise statement of the facts constituting the alleged unfair labor practices)

All Fire interrogated employees regarding their Union affilation and unlawfully refused to hire Brad Wagner, a former employee and
current Union member, because of his Union membership,

3. Fullname of party flling charge (if labor organization, give full name, including local name and number)
Road Sprinkler Fitters Local Union No, 669, U,A,, ALF-CIO

4a. Address (Street and number, city, state, and ZIP cods) 4b. Tel. No.
(410) 381-4300
7050 Oakland Mills Road 4c. Call No.
Suite 200
Columbia MD 21046
4d. Fax No.
(301) 621-8045
4e, e-mall

5. Full name of natlonal or International labor organlzation of which It Is an affillate or constituent unlt (to be filled in when charge Is filed by a labor organization)

United Association of Journeymen and Apprentices of the Plumbing and Pipefitting Industry of the US/Canada

6. DECLARATION Tel. No.

| declare that | have read the above charge and that the statements (202) 243-3200
are trug to the best of my knowle and bellef,
M ‘ e Oshorma. Jr. Coul Office, I any, Cell No.
/ am . Jsborne, Jr,, Lounse
¥ A U \,»@ QN2 ( 1

(signature of representalive or person making charge) frinﬂypa name and {flle or office, If any) Fax No.

(202) 243-3207
1130 Connecticut Ave,, NW, Ste, 950, Washington, DC - October 29, 2020 e-mall
Address 20036 ate b.osborne@osbornelaw.com

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U,S, CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

Sollcltatlon of the Informallon on thls form Is authorlzed by the Natlonal Labor Relations Act (NLRA), 29 U,S.C. § 151 el seq. The principal use of the Informatlon Is to
asslst the Natlonal Labor Relatlons Board (NLRB) in processing unfalr labor practice and related proceedings or litigation. The routine uses for the Information are fully
set forth In the Federal Register, 71 Fed. Reg. 74942-43 (Dec, 13, 2006). The NLRB willl futther explain these uses upon request, Disclosure of thls information to the
NLRB Is voluntary; however, fallure to supply the information may cause the NLRB to decline to Invoke its processes.




