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Section 7.2 Specific Perfom1ance. Each of the Parties acknowledges and 

agrees that the oLher parties \vould be damaged irreparably in the event any ofthe provisions of 

this Agreement are not performed in accordance with their specific terms or otherwise are 

breached or violated, Accordingly, each of the parties agrees that, without posting bond or other 

undertaking, the other parties will be entitled to an injunction or injunctions to prevent breaches 

or violations of the provisions of this Agreement and to cnforc.c specifically this Agreement and 

the terms and provisions hereof ihany Action instituted in any court ofthe Uniled States or any 

state thereof having jurisdiction over the parties and the matter in addition to any other remedy to 

which h may be entitled, aflaw oriri equity .. 

Section 7.3 Termination. The Parties may terminlltc this Agreement at any 

time prior to the Closing (a) by the mutual written consent of the.Pmiies>or (b)by any Partyµpon 

the termination.of the A&P Asset Purchase Agreement. 

Section 7.4 Notices. Allllotices, requests, consents, claims, demands, waivers 

and other communications hereunder shall be in writing and shall be deemed to have been given 

(a) when received by the addressee if sent by a nalionally reco.gnized overnight courier (receipt 

requested); (b) on the date sent by e-mail ofa PDF document (with confirmation oftransmission) 

if sent during normal business hours of the recipient, and on the next business day if sent after 

normal business hours ofthe recipient; or (c) on the third <lay after the date mailed, by certified 

or registered mail, return receipt requested, postage prepaid and addressed to the intended 

recipient as: set forth below: 

ff to Key Food: 

With a copy, which 
shall not 
constitute notice: 

If to Member: 

Key Food Stores Co-Operative. Inc. 
1200 South Avenue 
Staten Island, NY l 0314 
Attention: Dean Janeway/ Sharon Konzelman 

E-mail: DeanJ@keyfoods.com; skonzelman@kcyfoods.cvm 

Ropes & Gray LLP 
1211 Avenue ofthe Americas 
Attention: Robert S. Fischler 
Email: r,_,bcrt.J1s.:hlet1!_!~g'.·U&Qt\l 

As set forlh on Schedule A 

Section 7.5 Entire Agreernent. This Agreement and the d.ocumcnts to be 

delivered hereunder constitute the sole and entire agreement ofthe parties to this Agreement with 

respect to the subject matter contained herein, and. supersede all prior and contemporaneous 

undet·standings and agteemertts, both Written and oral, with respectto such subject matter. ln rhe 

event of any itJconsistency l;)etween the statements in the body of this Agreement and the 

documents to he delivered hereunder, the Exhibits and ])isclos1.1rc Schedule (other than an 

exception expressly set fo1th as such in the Disclosure Schedule), the statements in the body of 

this Agreement wlll conu·oL 

53570775_1 
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Section 7.6 Successors and Assigns. This Agreement shali be binding upon 

and shall inure to the benefit of the Pa1ties hereto and their respective successors and permitted 

assigns. Neither PartyJ~ay assign/hs tights or obligations hereunder withoutthe. prior \Vritten 
consentof. Lhe other Party, which consent shalLnot be unreasonably ,vithheld or delayed, No 
assign1nenfshall relieve the assigning party of any of its obligations hereunder. 

Section 7. 7 No Third Party Beneficiaries. Except as expressly provided 

hereiri, this Agreement. is for the gole benefit of the Patties hereto a~d lheir respective successors 
and permitted assigns and nothing herein, express or implied, is intended to orshall confor upon 

any othef person ol' erltity any legal or equitable right, betrnfit or remedy of any nature 

whatsoever under or by reason of this Agreement. 

Sectidn 7.B Ameridn1ent \Vaiver .. · .. This Agreement may d11ly be amended, 
modified or supplemented by an agreement in writing signed by each Party hereto. No waiver 

by any Party oi' any of the provisions hereof shall be dTective unless explicitly set fo1th in 

writing and signed by the Party so waiving. 

Scctibn 78 Governing Lmv. This Agreement shall be governed by and 

construed in accordance with lhe internal la,vs of the State of NeWiYork without giving cffectto 

its conflic:fof bw rnles. 

Section 7.10 Member's Representative. Member hereby irrevocably 

constitutes and appoints Key Food as itstme, exclusive and lawfu!agent and atwrney-in-factto 

act iritheI1ame, place and stead ofMt:!niber in connection withthe tmnsactions contemplated by 
the A&P Asset PurchaseAgreemerit,ifiaccordance with the tcifus and provisions of the A&P 

Asset Purchase Agreement, and to act on behalf of Member in any action, suit or proceeding 

involving the A&P Asset Purchase Agreement, to do or refrain from doing all such further acts 

and things, and lo execute all such.documents asKeyFood shall deem necessary or appropriate 

in conri~cfam with the transactions c9ntemplate&by the A&P Asset PurchaseAgreement. Key 
food will .incur no liability to Member with respect to any action taken or suffered by any pmty 

in reliance upon any notice, direction, instruction, consent, statement or other document believed 

by Key Food to be genuine and to have been signed by the proper person (and Key Food shall 

have no responsibiliLy to dctc1mine the authenticity thereof), nor for any other action or inaction, 

except itso\vn gross negligence, bad faith or vvillfuLmisconduct. 

Section 7. 1 Jurisdiction; Waiver of Jury trial. Any legal suit, action or 

prnceeding arising out of or based upon this Agreement or the transactions contemplated hereby 

may he instituted in the federal comts of the United States of America or the courts of the State 

ofNew York in each c,ise}ocated inthecity of New York City, boi'bugh ofJvfanhattan,and each 

party irrevocably submits to the exclusivejmisdiction of such courts in any such suit, action or 

proceeding. Each Paiiy irrevocably and unconditionally waives anyr:ight it may have toa trial 

by jury in respect of any legal action arising out of or relating to this Agreement or the 

transactions contemplated hereby. 

Section 7.12 Severabiiity. ffa.ny tem, or provision ofthisAgreementisinvalid, 
illegal or u11eriforceable in any jurisdiction, such invalidity, illegality 01· unenforceability shall 

53570225 l 
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Section. 7.t3· ... · ... •Retease, ...... ·.Effective. as. of the 9~~ingr ·· Meinhef hereby. releases, 
remises and forever dischargesiany. and au rights and claims.that it has had;now has or rnight 
noVvhave against KeyFoodor frs Affiliates with respectt~ the Member Stores other.than.·.any 
rights or claims under this Agreement, the . agreements referenced herein or•· any iagreemerit 
entered Inter after the date hereof. 

Section 7.14 . ••Counterparts, Facsimile.• .. • and Electronic•· Sjgnatures. 
Agreement may be executed in one or more counterparts, each of which shaU be deemed an 
original h~f all of which togethei' will constitute one•. and the samefostrurnent .. thisAgfoe111ent 

. or any counterpart inay be executed and deHyeredby ·facsimiI·~··.cnpies or delivered~y electronic 
commtinicatioris bypo11able document format (;pdf)i each ofwhich • shall be. deemed an· original, 
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1N WJ:I'NESS WIIBREOF, the parties hereto nav~ PAused tills Agl'eell'.tvnt to .. ~~ executed 
as of the elate. fustwtltten abQYe by 1;heir1,~$pe~w offl~rs1hereunto dulyauthol'ized. 

KEYFOOD: KlfYFO◊P ST◊lt:BS CQ­
OPB · TIV~. INC. 

l 
l 

I I , 
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MEMBER: JAR 259 FOOD CORP. 

Nam\;: 
Title/ 
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State 

Gl~Oaks NY 

SehegleA 

Address Member Cash !nst.1 
Cash 
Pu1'Cchase· 
Prlce 
!• 

.2s9~ottJnion $1,500,000 $809,000 
Turnpike , 

Membe:rNotice Addr~sand Contact In:fomation 

JAR259 E'opiLCol'J). 
l]>Tfl111~ ofMen1oer] . 

259--01 Uni?n Tumpi:l«: 
GfonOaks,NY 11004 

[Address] 

J\ttn; JpseDiaz 

Memb~ 
A&P 
Escrow 
Deposit 

$187,500 

1· ''atshfastaUinenf' meansthi;: anumnt ◊(the aggtegate.(:tl$h 118.id fqtsuQh $tore, cil'loµl~d as fl&gre;ate M~ber 
Store Purchase Pl'ioo nnnustheam<mntof anyl\A~berLo~~. Nate M~mbe.t·ir loallS shall not excood 70% ofthe 
total Membe1•$tore Put.-ehase Price, 
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WHEREAS, . I(ey .• Fo6d and Member fiave •. entered into• that Cettain. Asset Purchase 
Agreementda~ed .. as. of.[~ J, 2015 by and.be~een •.Key •. Food.·. and ··Member•·(thetMember·. Asset 
Purchase Agreement''), pursuant towhich;amohg other things,Xey Food has .. agreed to assign all• .. 
of its rights; title andinterests in,a~d .. Memberhasagreedtoassumeand become responsible f?t• 
~ll of Key Food' sobHgations underthe.A&PAssetPutchaseAgreement (assuchtermis.defined 
in the. M:embet Asset Purchase Agreeme1it} with respect to the lVfember Stores·. (as. such term is 
defined in the.MemberAssetPurchase Agreement) . 

. · , 
thet good and valuable c6ns1d 
ed,the parties agree as follow 

Assigri.tnent and Assumptio:n. Subjectfothe term.s arid conditions setfortl:t iri the 
MemberAssetPui-chaseAgreeme11t, effective .as oftheClosing,•. Ke)'Foodhereby assigns, grants, 
conveys and transfers to Member all of KeyFood's right, title and interesrin andto the A&P 
AssefPtirchaseAgreelfietlt\~ith •. tespect .to•.theMemher Sta.res and.IVIember heteby accepts Sl!Ch 

assignment and assumes au of Key Food's duties and ?bligations and .agrees to pay. perform .. arid 
discharge, as ~ndwhen due, au of the oblig~tionsofKey Food und.erA&P AssetPurchase 
Agreement related .toJheMembet Storesacctuing on and.after theEffecHve Date and .• Member 
agrees to . pay' perform, .. honor, and . discharge, or cause to be paid, .·. performed, honored and 
discharged; an sucfr. ?bligations; Including those in co~nection .· with the, M~rnber Assumed 
Liabilities.(assuchteim is defined in the A&PAsset Purchase Agreement) inatimely.manner in 
accordance wlththe terms therebf. · 

2, Tertns of the Member Asset Pt.tr~hase Agreetrieht. . ..... · . . 
Asset·. J>Htchase. Agreementi i~cluding, · .. · but not limited. to, the representations,. warfarities, 
covenants;<agreernents and indemllities relating to . the Member. Acquired. Ccmtracts are 
incorporated hetein by this tefel'ence; . J'he p~rfres hereto acknowledge and. agr~e that the 
r~presentations, . warranties, covenants, agreement~ and . indemn.ities contained in•· the Member 
Asset.Purchase Agteementshall not be.superseded hereby.but shall temain in fufffoi-ce a11d 
effect to the full •extent provided therein. In the evenfof any·conflictor inconsisteficybetween··· 
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the terms (}f the Pµrchase Agreenient and the terms hereof, the terms of the Member Asset 
PurchaseAgreement shall govern; 

3. Further Assurances. Bach ,1f the parties hereto shllU. execute and deliver~ at the 
reasonuble request of the other plllfy hereto. such. additional. .d.oouinents, instl't!ll1ents, 
conveyances. and assurances and· take such further actions as. such ot.het plllfy may reasona;bly 
requ¢s:t lo catty out the ptQvisions hereof ant! give effect to the transactions contemplated by this 
Agreement. 

4. Effective .Date. This Agreement is eftecu.ve as ofthe Clqsipg, and shall be 
binding opqn; and inµre tc, the benefit of', the parties hereto and their respective successol'S .Md 
assigns,. 

5. Amendment. Th:is Agreement may be ru1u,nded or modified, hut only by an 
jnstt-ument in writing exec11ted by each ofKey Food :and Member. 

6, Governing Law.. This A~ment slw.ll be . governed by .. and ~ori~trued Jn 
accordance With the irit:etnal laws ofthe: State of New York without giving effectto any choice 

()r conflict oflawprovision or rule. 

1... . Coµnterparts, .. 'This Afifeement may beexecut~d.in.eounterparts~ .. each.ofwhieh 
shall be deemed an ori.ginal, htJ.t an of which together shall be d¢emed to be one and. the same 
agreement. A signed copy af this Agreement delivered by facsimHe:" .email pr other nieans of 
electronic transm.issi<m $hall be qee:rned to have the same legal effect as deliveiy of an original 
signed ccopyof this Agreement. · · 

IN WITNESS WHERI1?F, the parties hereto havecausedthisAgreementJo bee?{ecuted 
as ofthe date.first written above by their respective office:rsthereu.nto dulyin.ithorized. 

KEY FOOD STORES CO­
PPERAt'n!E, lNC, 

B~--~~---,--~-
N~e: 
Title: 

JAR 259 FOOD CORP. 
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EXECUTION VERSION 

ASSIGNMENT ANDASSUMPTlON AGREEMENT 

This Assignment and Assumption Agreement (the "Agreement") is made as ofNovembe1' 

11, 2015 by and between Key Food Stores Co-Operative, Inc., a New York corporation ("Kev 

Food") and the undersigned ("Member"). Capitalized terms used and not otherwise defined 

herein shall have the meanings ascribed to such tenns in the Member Asset Purchase Agreement 

(defined below). 

REClTAl.S 

WUEREAS, Key .Food and Member have entered into that certain Asset Purchase 

Agreement dated as of November 11, 2015 by and between Ke)' Food and Member (the 

"Member Asset Purchase Agreement"), pursuant to which, among other things, Key Food has 

agreed to assign allof its rights, title and interests in, and Member has agfoed to assume and 

become responsible for all of Key Food's obligations under the A&P Asset Purchase Agreement 

(as such tcnn is defined in the Member Asset Purchase Agreement) with respect to the Member 

Stores(as such lentris dcfihed il1the Member Asset Purchase Agreement). 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions set 

forth.herein, and for other good arid valuable consideration, lhe receiptand sufficiency of which 

are hereby acknowledged, the pmtics agree as follows: 

l. Assignment and Assumption. Subject to the tefriis and conditions set forth in the 

Membet Asset. Pmchase Agreement,effective as of the Closing, •. Key Food hereby assigns, grants, 

conveys and transfers to Member ali of Key Food's right, title and interestin and to the A&P 

Asset Purchase Agreement with respect to the Member Stores and Member hereby accepts such 

assignmcntand asstinics allof KefFood's.duties and obligatic>fi.S.and ~gtees.topay, perform.and 

discharge, as and when due, all of the obligations of Key Food under A&P Asset Purchase 

Agreement refo.Led to the MemberStores accruing on and after the Effective Date and Member 

agrees to pay, perform, honor, and discharge, .or cause to .be paid, perform.Cd, honored and 

discharged; all such obligations, including those in connection with the, Member Assumed 

Liabilities (as such term is defined ih the A&P Asset Pu1-chascAgreement) ina timelymanner in 

accordance with the forms thereof. 

Jcrms of the Member Asset Purchase<Agreement. The ter1ns of the Member 

Asset Purchase Agreement, including, buf not limited to, lhe representations, warranties, 

covenants, ugrcemcnts and indemnities telating lo the Member Acquired Assets are incorporated 

hehlin by this reference. The parties hereto ack1fowledge and agree that the representations, 

warranties, covenants, agreements and. inde111nities. contained in.the M.emberAsset •Purchase 

Agreement shall not be superseded hereby. but shalt remain in full force and effect to the full 

extent provided therein. In the event of any conflict or. inconsistency bet\veen the te1ms of the 

Purchase Agreernent ahd the terms hereof. the terms of the Member Asset Purchase Agreement 

shall govern. 

535705'!0 l 

Case 20-731, Document 154-1, 11/12/2020, 2973205, Page16 of 122



A-1115

fwther Assurances. Each of the parties hereto shall execute and deliver, at the 

reasonable re<.Juest of the other party hereto, such additional documents, instruments, 

conveyances and assurances and take such fu1thcr actions as such other party may reasonably 

request to car1·y oufthe provisions herccifand give effeCfto thetfansa.Ctions cohtemplated by this 

Agreement. 

4. Effective Da.te. This Agreementis effective as of the Closing, a.nd shall be 

binding upon, and inure to the benefit of, the parties hereto and their respective successors and 

assigns. 

5. Amendment. This Agreement may be amended or modified, but only by an 

instrument inwTiting executed by each ofKey Food and Member, 

6. Q9veming <Law .. ··.·.· This Agreemerit sha11 · be. governed by and· construed in 

m;cordanceWith the intemal laws of the State ofNc\vYork without giving effect to any choice 

or conflict or law provision or rule. 

7. Couri(e1parts. This Agreement 111.ay be executed in coUhteqfarts, each of \vhich 

shall b.e deemed an original, •. butall. of which together.shall be deemed to be. one and the.same 

agreement. A signed copy of this Agreement delivered by facsimile, e1nail or other means of 

electmnic transmission shall be deemed to have the same legal effect as delivery of an original 

signed copy6f this Agreement. 

53570G40_l 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
a::; of the date first written above by their tespectiw::: 9fficers thereunto duly autl'lorized. 

KEYFOOD: 

$3570640_1 

KEY FOOD STORES CO,. 
OPERAIIVE, INC. 
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MEMBER: JAR259FOOD CORPt 
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MEMBERSHIP AGREEMENT 

AGR.EEMENT,madethe.£ay orOL.{._, 2015 between KEYFQOD STORES CO,. 

OPERATIVE,JNC.:, a corporation.organized and existing under the Cooperatiye Corporations 

Law of the State ofNew York, and having its principal place of business at 1200 South Avenue, 

Staten Island, New York .··10314 (hereinafter referred to as 1tKey"), andthe undersigned 

(hereinafterreferrtxl fo as "Member-Stockholder''); 

WJTNES SETH: 

WHEREAS.: Key is engaged in business as a cooperative for the benentof its members~ 

who are also stockholders thereof~ through the purchase, sale, marketing., merchandising, and 

advertising of groceries, fruits, meats, vegetables and othef products carried in retail 

s11Jierrnarket~type stores (hereinafter collectively referred to as 11products;,), on a centralized basis 

to obtain cost savings from promotional and dis.tributioh allowances, volume discounts and other 

concessions or allowances from ,manufacturers, producers and other suppliers, and the passihg of 

cost savings and other benefits to Key1s members; and 

WHEREAS,Key has agreed to purchase products for re-,saleto its membersfrom Q&S 

Wholesale Grocers, Jhc. ("C&S11) pursuant to a supply agreement with C&S; arid 

WHEREAS. Member-:Stockholde:t has entered.into a supply agreement -with Key, 

pm·sµant to which.Member-Stockholder has agreed to putcfotse its product requirements. from 

Key{such agreement, as amended, modified, s.uppletnented orr~tated from time to time. the 

ttSuppiy Agreement"); and 

WHEREAS, Member-:Sttick:holder isthe•owner and operator of one ormore retail 

supertnatket-,type stores at the location(s) heteinafter specifiedi and desires to purchase from.Key 
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the aforesaid products and obtain the benefits of services available to Keis members,.and in 

order to induce Key to sen such products amlrender sucll services., has agreed to secureKey, in 

the respects hereinafter provided, for all sums owed by Mei.nber-Stockholder to· Key; 

NOW, THEREFORE, it is hereby agreed between Key and Member~Stockholder, as 

follows: 

t Member-Stockholder agrees to comply with and beboun.d by all of the terms~ 

provisions and cpnditions contained in the certificate of'inoorporatfon and by4aws of Key now in 

effect or as the same may 4ereafter be amended or aµopted fromtlme to time. and the rul~ and 

regulations established from time to time by Key's Board of Directors (the ''Board11), 

2. {a) Membe1·-Stockholder is authorized and.permitted to use the name "KEY 

FOOD/' "Key Food Marketplace;' or 11Food Dynasty;" as applicable, and the corresponding 

emblem and logos for st1ch mun:es (or any other name or logo perlllittedto be used by the 

membership by the Board), solelyatthose locations specified 011 ScheduleAhereto in which 

Member:;.;Stockholder has been granted the rightto u~ a particular mune. and any co~spontling 

emblem or logo for such name, and Member .. Stockholder shall notuse any such.natit~ emblem 

orJogo at any other locations or for any other purpose; IfMember'"Stockholder is granted the 

light to use the name ;'Grand Union" pursuant to aTrademarkSublicense Agreement between 

Key and Member-Stockholder, the use oftheJogo ;1Grand Union" shall in all respects be limited 

(i) to i:he same extent as the use of the "Key Foodi' logo as provided in this Agree:rner1t (it•.being 

understood that for purposes ofthis cll:l.USe (i) any reference to the logo nKeyFQo<i" .shall be 

deemed to mea11 and :include the logo "Grand Union11 and the parties shall complete an 

appropriate Schedule A to this Agreementfor the storeJocations utilizing.such logo); and (ii) as 

-2-
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provided in suc:li Trademark Sub!(icenseAgreement. In the eventofany conflictbetween the 

provisions of such Trademark Sublicense Agreement and this Agreement (as it relates to the 

Gtand Union logo)~ the provisions of such Tradema:rkSublicense A~ernent shall control 

Member-Stockholder agrees to erect and maintain at such locations, at its own cost and expense, 

signs in such form (including style and color content) as are approved by the Board for Keys 

members and their stores (such signsto bear the •iKey Food'1 fogo at the Key Food locations, the 

"Key Food Marketplace"logo at the Key Food Marketplace loC11tions and any other logo 

approved. by the Board for use at such other locations). Member.;Sfockh<:>lder agrees: to fµlly 

comply with all rules and regulations now in existence or hereinafter promulgated by the Board 

With respect to the use of and discontinuance of use.of said names;. emblems and logos and,the 

maintenance onemoval of such signs incorporating any of the same. Member~Stockholder 

acknowledgestbatupon the occun-ence of an Event of Default ( as defined·in Paragraph4 below) 

with respect to Member'-Stockhokler, or 11.pon termination ofits membership if eadi¢r, then Key 

may at any time thereafter give notice to Member-StockhoklerJo cease the Jtse of such names, 

emblems and logos and remove and take down all signsincorporating such names" emblems or 

logos or any of fuem; and Member--Stockholder shalllmmediately comply with such notice. Key 

is hereby irrevocably granted permission to enter upon Member-Stockholder's premises to take 

down, at Me,mber-Stockholder*s cost, all signs which haw notbeen taken down as so requested 

byKey. 

(b) Member-Stockholder further coveilatlts and agrees tllatj upon the sale of 

any store by Member-Stockholder to a person who is not then a member of Key, Member­

Stockholder will, prior to tumirtg over possess.ion thereof., remove therefrom allsigns1 emblems . . 
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and logos and all references identifying said .store with Key, Key·Food Matketplace or any other 

name (and .respective emblems andlogos} approved for use by the Board ($ appH~ble); 

(c) Member-Stockholder futthet agrees that no mQpies shall be paid, refunded 

orretumed by Key to 1vfember~$t9ckholder if otherwise due unless and until all ofthe terms of 

this Agreement with respect to the use, maintenance and removal of the "KEY FOOD", the. "Key 

Food Marketplace" or any other name approved fot use by the. Boatd,. and their respective 

emblems, logos and signs incorporating the same shall have been fully and dtily complied with 

by Member-Stockholder. The remedy set forth in this Paragraph 2{c) is ht addition to any other 

remedygrantedto KeyunderthisAgreement Qrat.laworin equity. 

(d-) Membetc.St()ck:holder agreesJhat exceptas expressly permitted hereby, it 

shall have no right in and to the name "Key Foodlf., .nKey Food Marketplace'\ or any othernarrte 

approved for use by the Board of Directors ofKey, or theirrespective emble:rns and fogos. 

3. (a) Member'-Stock:holder agrees to purchasefrom.or through Key its 

requirements or products on the terms and conditions set forth in the Supply Agreement. 

(b) Memberc.$tock:ho1der agrees to fully comply with allrules and regulations 

now in existence or heteafter promulgated by Key's Board of Directors with respect to the sale of 

advertised products ht member stores. 

(c) Member..:Stockholder agi-ees to fully ,comply with alltules and regulations 

now in existence or hereafter promulgated by Key's Board of Directors with resp¢ct tel the 

maintenance of capital by membe:rs of Key; 

(d) Key hereby restates and reconfirms its obligati011 to pay to Member-

Stockholders, subject to the terms ofthis Agreement (including. without limitation~ the 

-4,. 
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provisions of Paragraphs 5, 6 and 7 hereof), allpatronage dividends earned in each fiscal year of 

Key, on or before the 15th day o£the ninth month following the close of such fiscal year. 

4. Each of the events referred to in clauses{a) through (m) ofthiRParagraph 4 shall 

c.ortstitute an "Event ofDefa1.Jlt'1: 

(a) The Member .. Stockholder shall fail to perform any obligation herein 

contained or othen;visebreachthis Agreement;: 

(b) Any representation or warranty made in this Agreement byMember.:. 

Stocldioldetshall prove to be false or.misleading. in any.material respect; 

(c) The Member;..Stockholder shall fail to pay when .due, anyindebtedness 

owed to Key (beyond the expiratfon of any applicable grace or cure petiod con.tained in any 

instrument or docµruent evidencing such deb{; if any); 

(cl) The Member;.Stockholder shall fail to pay when due any indebtedness of 

Member~Stockholder guaranteed by Key (beyond the expiration of any.applicable grace or cure 

period contained in. any. instrument or document evidencing .such.debt, if any);. . - ... . ... 

(e) TheMember--Stockholder sha.U(i) suspend it$ business activities, (ii) 

become.insolvent, (iii) be Uhable to pay its debts as they mature, or (iv) rrutkeanassignment for 

the benefit ofcreditors; 

(r) Ameeting of Merriber~Stockholder's creditors is called; 

(g) A receiver; custodian or trustee shall be appointed tor Member-

Stockholder or its property; 
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(h) Except as may 1::>e permitted by Section 10 hereof, Member-Stockholder's 

propertyshaUbecomesubject to<anysecurity interest. mo11gage, ettm.unbrance,Jien or attachment 

( which has 11ot been cQnsented t() in advance by Key in wi-iting); 

(i) Any ma±erialportion·oftheCollateral••·Security·(as determined by Key) 

shall become subject to any foreclosure or attachmentproceedings; 

(j) A petition under the federal bankruptcy laws shall be .filed.by or against 

Member-Stockholder; 

(k) Merober-"Stockholder shall seek reliefunder anyinsolvency statute, 

federal, state or other; 

(1) Any guaranty of Member-Stockholder's obligations to Key shall be 

terminated without the prior written consent of Key; or 

(m) Member-Stockholder shall sell all otsubstantiallya.11 ofits assets (other 

than inventory in the ordinary course of business). 

Upontheoccurrence of(x) a,n,yEventofDefault described in clause ti) ofthi.s Paragraph 

4, all obligations of Member-Stockholder to Key, whether or not yetdue, shall .fo11hwith become 

itnmediatelydue and payable, automatically and without any act of Key or (y) any other Eventof 

Default, all obligations ofMember-"Sfockholder to Key, whether or not yet due, shall at Key's 

option, forthwithbecomeim.mediately due and payable, in each case without presentment~ 

demand~ protest, notice or othenequiremertt of any kind, all of which are hert'lby expressly 

waived byM¢mber-Stockholder. Upon the occurreneean4 continuation of an Eventof I}efault, 

Key, inits sole and absolute discretion, and without limitation to ··flfiY· other remedy it may have 

under this Agreement, any other agreements with Member or any affiliate of Member, oratlaw 
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or in equity, may refuse to provide the benefits of membership to the Member-Stockholder, 

including, without lim.itatfon.. by stopping the shipment of any products to Member-Stockholder 

and.by no longer providinginstttance; computer $Uppo1t and advertising support to the Member­

Sfockholder. 

To secure the paymentof anyandallsumswhich:Member~Stockholder 

maynow owe or hereafter may owe to Key (whether under this Agreement~ under the Supply 

Agreement or otherwise); and further; to secure the full, faithful and timely performance by 

Member-Stockholder of the termsr covenants1 and conditions on its part to be performed under 

this Agreement or under atJ.y other agreementbetween Membet-"Stockholder and K.ey, Member­

Stockhokler does hereby grant to Key a security interest in, and. to the extent applic:~lJle,. does 

hereby pledge, assign and transfer to and deposit withKey. all shares ofeapitalstock of Key 

issued in the Uarr\e ofMeniber-:Stockholder, whether now ownedor hereafter acquited, together 

with the capital, capital surplus and all other such accounts related thereto, and all other tights 

and monies floWing therefrom, including, butnot limited to, dividends and patronage earnings, 

patronage dividends and patrortage refunds. To the extent.that such shares of capital stock are 

uncertifidlated, Member"'Stockholde1· and Key each hereby agree thattbeterms ofthe ill111lediately 

preceding sentence constitute Key obtaining control of such shares for purposes of the New York 

Uiliforn:t Commercial Code. Key~ by any officer, is,hereby constituted as the attotney-in-fact of 

Member-Stockholdet to execute Member-Stockholder's name with respect to aILsuch shares of 

capital stock, such power being irrevocable and coupled with an interest. 

(b) Solongas an Event ofl)efault shall nothave occurted and be <:ontimring 

with respect to Meruber-Stockholder, .Member,.~toc}dmlder shall have the right to vote the 
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aforesaid stock. 

(c) Upon termination of the membership in Key of Member'."'Stockholdet for 

any reason whatsoever, Key, as attotney-.in .. fact £or Member~Stockholder, shall have the absolute 

right and option to transfer and convey to Key all of the capital stock of Key then owned by 

Member;.;Stockholder in cot1Siderationofthe par value theteot Irr such event, Key shall pay to 

Member~Stockholderasunt equal to the amount~ •if any; by which theJi.ggregate p11r value ofs:uch 

shares exceeds the indebtedness owed byMember~Stockholder to Key (which indebtedness shall 

include, whether Qr not then due~ any indebtedness of Member-Stockholder guaranteed by Key). 

The remedy setfo1-thin this Paragraph 5(c) is iii addition to any other temedy· granted to Key 

underthis.Agreement or at law odnequity. 

6. (a) To further secure the payment ofany and all sums whichMembet-

Stockholdet may now owe Qr hereafter may owe to Key (whether under this Agreement,under 

theSUl)ply Agreement or otherwise) andfurthet; to secure the full,.faithful andtimely 

perfo1man~ by Member-Stockholder oftheterms, covenants, and conditions on its parrto be 

performed under this Agreement or uttderany othetagreement between Member.;Stockholder 

and Key; Member~Stockholder does hereby grant to Key a security interest :itt all 1tssets of 

Member-Stockholder, whether nowot heteafterexisting or now owned or hereafter acquired and 

whereverloMtecl, ofe~rykin.dand description, t~gilJleor intangible; inclucling, butnotlimited 

tt>, the assets and properties set forth on Schedule C hereto (collectively, the 'tCollateral 

Securhyt'). 

(lJ) Key shall not be liable for failure to collect or realize upon Collateral 

Security or .anypart thereofot for any delay in so doing, no1' shallKeylJe under any obHgation to 
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take any action whatsoever in regard thereto. Key shall use reasonable care in the custody and 

preservation of the Collateral Security in its possession. 

(c) Member-Stockholder hereby authorizes Keytofile one or more financing 

statements and renewals thereof (with or, to the extent.permitted by·.law,, witho:µtthe signature.of 

Member~Stockholder) under the Uniform Commercial Code naming Member~Stockholder as 

debtor and Key as secured party andiitdicating thei-ein the types or describing the items of 

Collateral Security. Member-Stockholder agrees upon demand by Key to execute~ file and record 

any such financing statements and renewals thereof, notices, affidavits or othet.documents and to 

take all such other actions as Key may deem appropriate to pi:otect or perfect Key's security 

interest in the Collateral Security or to otherwise accomplish the purposes of this .Agreement. 

.Meniber~Stockholdet further agrees to p:1y all filing fees and to reimburse Key for allreasonable 

costs and· expenses of any kind~ ·incl:uding attQmeys' fees ami expenses, incurred by Key in any 

way in connection with the Collateral Security and/or the collection of any obligation ofthe 

Member'-Stockholder to Key. Key shall have the right by any officerto sign Member,. 

Stockholder's name to any financing statement or renewal theteof or similar instrument. 

(d) With respect to each of the locations set forth on Sdhectule A hereto that is 

not owned by Member~Stockholder, Member-Stockholdei: shall use its reasonable best efforts to 

deliver to Keya collateral access and landlord waiver agreement fa form attached ·as ExhibitA 

hereto. 

(e) Member~Stocldto1derherebycovenan.ts to Key that,, unless K.ey shall 

otherwise oornentthereto in vvriting, all ofthe Collateral Security shall be owned by Membet~ 

Stockholder free and.clear of all security interests, liens and encumbran~s o.f any kind. 
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7. (a) Ifan Event of Default shall have occurred and he continuing1 Key shall 

have, fo addition to all other rights and remedies:, the remedies of a secttted party under the New 

York Uniform Commercial Code with respectto the Collateral Secm:ity includfag, without 

limitation, the right to enter the premises where the Collateral Security is focELtecl ru:id take 

possession of such Collateral Security withoutjudicfal process, and neither Member-Stockholder 

nor its agents shalLresh!tor interfere with Key's exercise of such right. Key may dispose of the 

Collateral Security atprivate or public sale, upon not less than five (5) days notice in writing to 

Memher~Stockholder before the time of the>sale. or. disposition, which notice the parties agree is 

reasonable; providedthatno such notice need be given by Key with respectto Collateral SeciUrity 

which .may be perishable orthreaumto rapidly declineinyalqe, Rey may apl'l:Y the ne.t proceeds: 

of any sale or other disposition of Collateral Security. after deducting all costs and expenses of 

every kind pccµrredtherein Qr incidental thereto; including reasonable attorneys' fees and 

expenses,ifany, to the payment or satisfaction in whole or in part of the. obligations of Member~ 

Stockholder to Key whether due or not, absolute or contingent. After the application of such net 

proceeds and the reterttion of reasonable reserves for charges to Key for Member~Stockholdet1.g 

purchases tt<'.>111 tlritd parti¢s, and after the payment by Key of any pther amott,trt reqwred by any 

existing or future provision oflaw; Key shall account for the surplus~ if any, The Member~ 

Stockhplder shall remain liable to Key for the payment of any deficiency~ which deficiency shall 

bearinterest attherate set forth in.Paragraph 13 hereof. 

(b) If an Event of Default shall have occu1red and be continuing, then in 

addition to any other remedy ofKey containedin this Agreement or provided atlaw or in equity. 

KeyJs hereby authorized at any time and from time ·to time; tQ tlie fullest extentpermitte(l by 
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law, to set-off and apply any and all deposits and other amounts at any time held and other 

indebtedness at anytime o-wing by Key to ot for the credit or the account of Member-Stockholder 

(including~ withoutlimitation, any dividends; patro11age earnings. patronage dividends and 

patronagetefunds, capital, ,capital surplus, earned surplus andallothermonies hel<.lfor the 

account ofMembet--Stockholder)against any and all of the obligations ofMember-Stockholder 

nowor hereafterowing by Member-StockholdertoKey{whetherornotany such obligations 

shall have matured). Any right of set-offexercised by Key shall be deemed to have been 

exercised immediatelyonthe occurrence ofan Event of Default, even though such set-off is 

made or entered on the books of Key subsequent thereto. Ifan Event of Default shall have 

occurred and be continuing~ Key shall :also have the ri~ht,Jn its sole and absolute discretion, to 

withhold payment to Member-Stockholder of any and aJl such deposits, amounts and other 

indebtedness. 

8. 11ember .. Stockh()lder agrees tokeep and maintain the following insurance 

coverage so long as itis amembetofKeyandsuchcoverage is available tothemembe1-sofKey 

generally under the Key Food Members Insurance Program: 

(a) Commercial General tiabilizywith a$1,0()().000 combined sh1glefimitfor 

bodily mjucy and p:ropetey- damage and $2,000,000 annualaggregate per location, with a separate 

$2i000,000 annual aggregate for products liability and completed operations; The coverage 

should include blanket contractual, personal iajury, liquor law liability, broad form property 

damage, fire~ legal liability, employee benefits etrors and omissions, landlords and less(its as 

additio11al insureds where applicable, knowledge of occurrence, Mtice of occurrence, 

:unintentional en-ors and omissions, and the hostile fire and heating; ventilation:. and air .. 
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conditiqning exceptiQns to the poHution exclusion~ The policy should be on an lloccurrence11 

form and provide for defense.costs in addition to the limits of liability, In addition~ the policy 

should not.contain any exclusions beyond those in a standardlnsurance Services Office 

Comprehensive General Liability fonn. Ifa declu:ctible applies to the policy, it should be. no 

more than $1,000 per occurrence; 

(l,) ComptehensiveAu,tomobile Liability with limits Qf not less than· 

$1,000,000 combined single limit for bodily injury and property damage. including coverage>for 

allm..vned:; non--owned and hired vehicles. Ifthere al'.e no owned automobiles; the non--owned and 

hired car coverage must be provided ona stand alone basis or as part of the Comprehensive 

General Liability coverage referred to. in Subparagraph (a); 

(c) UinbrellaLiabilityfor a minimum limit.of$l0,00P,000·with covera.geto 

be at least as broad as the piimary liability pro:vicied in Subptttagraphs (a) and (b); 

(d) Property insurance for personal property; including inventory of the 

Member-;Stockholder, and Key'sinterest in such property. Coverage shall be on an "All Riskl' 

basis including Flood, Earthquake, Windstot111,.Terrorism; Spoilage and Backup ofSewers and 

Drains, on,a full repla.cementcost basis with no coinsurance penalty, up to the full replacement . . 

cost for all property, Coverage should also be extended to include Blanket Business lntetmption 

and Extra E:Kpense. The @plication of a qeduqtfble to this coverage is a,ccept:able., but in no 

eventsball the deductible be greater than $10,000 per occul'rence without prior written approval 

fromKey; 

(e) Boiler & Machinery coverage, forFtoperty, Business lrite:truption ancl 

Extra Expense; including spoilage from off premises power intetruption. If the B_oiler & 

,.12., 
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Machinery coverage is underwritten by an insurer other than the property insurer, then both the 

Boiler & Machinery policy and the propetty policy should have a 11joint loss" provision; 

(f) Workers' Compensation; and 

(g) Statutory State Disability and any other applicable State requirements. 

Key shall be na1ned as additionalJnsured on all insurance included in Subparagraphs(a) 

through ( e) above, and as a loss payee on all insurance included in Subparagraphs ( d) and ( e) 

above. AH such policies should be placed vvith companies reasonably acceptable to Key, have an 

t\..M. Best's ratings of A-NII or better,and be licensed in the State ofNe,v York as well as all 

states in which Member-Stockholder has a store. Key is inevocably authorized to file all claims 

for loss under each insurance policy, and if an EventofDcfaultshall have occurred and then be 

continuing, Key is granted and shall have the sole right to adjust, settle and collect any claims for 

loss filed under each ofthe policies by such means,atsuch limes, on:-;w.;h terms and in thertlliiie 

of Key or Member-Stockholder, or both1 as Key may see fit; and, iI1 furtherance of said right, 

Membcr-,Stockholder hereby irrevocably grants a power of attorney to Key, which power is 

coupledwithan intcrest,ih the name and on behalf of Member-Stockholder to, upon the 

occu11'ence and during the continuance of an Event of Default, execute releases and all other 

documentsan.d endorse checks or drafts payable inrespect anycla:ims for loss filed hy oron 

behalf of Key or Mem her-Stockholder under each such policy. 

Member-Stockholder further agrees to deliver as promptly as practicable to Key, or to 

such consultants as directed by Key, Binder,-;, Certificates of Insurance, and copies of the 

broker/agents submission to the carriers, including any applications, for each policy listed above 

evidencing such coverage, or Key shall have theright to pfa.cesuch insurance to protect Key's 
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.interest at Member"'Stockholder's expense. The certificates shallrequireKey be given at least 

sixty (60) days written notice, bytegisteredor certified mail, priortocanc.ellationormaterial 

change or non-renewal. thereof. Once the policies are issued, fttlI copies of such policies 

including all.forms and endorsements shall be forwarded to Key or to such ctmsultants as 

directed by Key. 

In:theeventthat Member-Stockholder does not participate in any available insurance 

pro.gram provided on behalfofthe Co-Op. Member-Stockholder shall reimburse. Key for any 

additional cost such non-patticipation creates as determined auhe end of:the program year. 

In the event that.Mern:ber-Stockholder participates·in any program made available to. it, 

Member-Stockholder shall remain a participant in such p:rbgram until the next anniversary date 

of the program. Not more than 45 days or less than 15 days prior to each renewal date of the 

programf Key shall provide Member~Stockholder with pricinginformation for the next program 

year~ Not more than 15 days following Member-Stockholder;s receipt of such pricing 

infomration~ Member--Stockholder sha11notify Key in writing whethedt will paiticipate in the 

progr~ for the nextptogramyear. IfMember•Stockholder elects not to participate in the 

program for thenextprog:r~ yeat\ such .notification by Meniber-Stockholder to Key shall 

include details ofthe intendedrepfacement coverage including the submission made to the 

replacement insurance company on its behalf along with any applications completed. If 

Member-Stockholder fails to comply with the foregoing requirement, it shall reimburse Key for 

reasonable costs incurred as a result ofMember'"Stockholder leaving the program as determined 

attheencLof the programyear (including, without limitation, the costs of retaining an 

independ.ent i11sutance consultant·selected by Key to ve1ify Mem.ber-$tockholder's compliance 
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with the requirements ofthis Section &). 

9. Member-Stockholder.hereby covenants and agrees thatit will indemnify and 

defend Key andits officers, directors, servants, agents, representatives and employees f'ro111 and 

against, andholdeac:h ofthem hatmlessfrom, any and all los~Ifability. damage, cost and 

expense, includingreasonable attorneys' fees 1;1rtd expenses; arising mltofor relating to the 

ownership; management, operation or cqntrol of any stores or other pre.mises ofMemher­

Stockhoh:ier, the equipment and machinery thereat or utilized in deliveries thereto and the 

business thereat conducted, including; without limitation, atising out of or related to the 

negligence or alleged negligence,ofMember-Btockholderot any of its agents~ representatives, 

servants or employees. 

lQ. (a) Key may, in its sole and. absolute discretion,. subordinate its security 

interest in the a$sets.ofa Member-Stockholder on such terms ~dconcfitions as its Chief 

Executive may determineconsistentwith the past practices ofKey(and, in sucheveflt, Key shall 

be deemed to have consented in writing to any security intetestas to which Key's .security interest 

is subordinated). 

{b) Key may. in its sole andabsolutedi~retion. waive itsrequireme11tfora 

secul'ity interest to be granted byMembet-Stockholder under the provisiops of Section 6(a) 

her<:;qf, and no such security interest shall be granted by Member .. Stockholder to Key~ provided 

tha,t (1) Key shallbe granted a first priority, perfected security interest or mortgage in collateral 

that is acceptable to the Chief Executive of Key in his sole discretiOl½ and (2}such collateral 

shall .have a fair market value .(as reasonably determined by the Chief Executive of Key in 

accordance with valuation $tandatcls utilized bymajot banking institutions .doing busittess in.the 
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CityofNewYork)atleastequal to 150% of the aggregate indebtedness, liabilities and 

obliga.tions (whether fixed or· contingent) of Member•Stockholdetto Key. If the provisions of 

this Section lO(b) are applicablef then Key shall not file a fmancing statement with .respect to all 

of the assets of Membet~Stockholdet under Section 6 (and, ifsuch provisions become a.pplicable 

after the filing of any·such financing statermmthy Key, Key will promptly.amend or ten:ninate 

the sl:lme). 

(cJ The filing of a financing statement by a lessor ofequipmentto a Member-

Stockholder V(ith respectto leased equipment shall not be deemed a breach or violation of this 

Agreement; provided thatthe scope of any such financing statement shall solely be limited to 

such leased equipment. 

11. Thelocation ofaU stores operated by Membet-Stockholder; the employer 

identiiicatiQn number (EIN) of Member;.Stockbold~, aIJ,d the names, tesidential addresses and 

telephone numbers ofall owners, partners, stockholders-, officers and directors of Member-­

Stockholder are .set forth in, respectively, Schedules A and B annexed hereto. Member;. 

Stockholder agrees to promptly notify Key in writing of the nature and timing ofallproposed 

changes to either Schedules A or B, and further agrees that the same shall be s11bJect to the 

provisions of Key's Certificate oflncorporation, 13y-lawsmid.rules ancl.teguiations applicable 

they¢to. At such thnes as Key may request, Member~stockholder agrees to affirm in writing the 

continuing accuracy ofthe information setin Schedules A andR In addition, Member­

Stoclmolder represents and warrants to Key that its con'ect11ame~ as setfo11:hJnits docufuentof 

formation or organization (e.Jh certificate of incorporation), is setaccutatelyforth above its 

signature line to this Agree:tnentMemher-Stockholdet :nn.1her agrees to notify Jrtey of any change 
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inits c9rporateuame or in itsjurisdiction of formation; in each case not less than 30 days prior to 

taking any such :action. 

12. This Agreement shall be governed by and construed in accordance with the 

laws <>f the State of New York without regard to any conflkts of laws pto'Visions tbat would 

mu.ltin the application ofthesubsfantwelaws ofanother jinisdictitln. Mein.ber­

Stockholder hereby irrevocably consents to the excl:u$ivejuds:diction in and venue of the 

Supreme Court oHhe StMe ofNew York for the County of New York and the United 

States District Court for the Southern DistrfotofNew Yorkin connection with anyaction 

or proceedin.g arising out ofor relating to this Agreement or any agreement, document or 

instrument delivered.pursuant hereto, and Member;.$tockholder further irrevocably 

consents to the service of process in any $Och action or proceeding by the mailing ot a copy 

of such process to Member-Stockholder by Certified Mail, Return Receipt Requ~ted;; rtf 

the address set forth on Sf;hedtde A hereto. In the event oflitigatiou between Member­

Stockholder and Key over any matter arising out of or related to this .Agreement, the right 

to a trial by jury is herebywaived by Member-Stockholder and Key. 

13. Itt the event that Member-Stockholder owes Key any sum of money, whether 

under this Agreement ot othetwise. and does not pay such runoun.t when. due~ then Member .. 

Stockhcdder shall pay(i) ip.terestpnthe a1nount clue frqm its due date to the date the amount is 

paidin fuUata:rateofinterestequalto l ½ %permonth(18%per,annum) and(ii)onaccountof 

all sums that arenof paid when due in. respect ofmetchandise sold byKey to. Member-­

Stockholder {which for this putpose shall include drop shipments that are centrally billed to and 

paid by Key oU.behallofMember;;.Stockholder) or sertlces provided by or thro:ugh Key to 

-17~ 
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Member-Stockholder? a service fee ofup to3%(as detennin:ed by Key in: its sole discretion)of 

the amount that is not paid when due; provided, however, that if such amounts would constitute a 

tate in excess ofthe.n:iaxhnum rate ofinterestperrnittedto be charged to Member-Stockholder 

und,er applicable law, such rate shal.Lnot exceed the maximum rate ofinterest pennitted to be 

charged! All suc:hinterest and service fees which may be payable by a Member-Stockholder to 

Key shall be payable on demand. Member~Stockholder shallpayKey $ 100.00 if Key deposits 

any check given by Member-Stockholder to Key and such check is not paid for any reason 

whatsoever (including insufficient funds); provided that following.the first such check that is 

unpaid for any reason whatsoever; the $100;00 charge shall be $200 . .00. In the. eyentthat Key 

shall institute ru:1ylegal action tn enforce• the obligations ◊Wed by Member-Stockholder fo Key, 

whether under this Agreeme11tor otherwise~ Key shall be entitled to receive its costs of 

collection; including reasonable attorneys' fees and disbursements. 

14. Member-Stockholder hereby authorizes Keyto obtaincreditrepotts from time to 

time oh Member-Stockholder and its owners, partners, stockholders, officers ru:tddirectors. 

15. Neither this Agreement n:or :::my ptQvisicm hereofmay be atnended or waived 

unless such amendment or waiver is in writing and.·signed •. in. the.case ofan.amen4ment, by Key 

and Member-Stockholder; or in the ca,se of a waiver, by the party against whom the waiveris to 

be effective, No failure or delay bya party in exercising any right, power or p1ivilege hereunder 

shall operate as a waiver thereof nor shall any single or partial exercise thereof preclude .any other 

or further exercise thereof or the exercise of any other right, power or privilege. Except as 

specifically provided otherwise herein, the rights and remedies herein provided are cumulative 

and noneis exclusive of any other, or ofany rights otremediesthat a ~tty may otherwise have 

-,18-
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atlaw orin equity. Any provision hereof which may be adjudicated unenforceable shall not 

affectthe validity of any other provision hereof. 

16. All notices, reports, requests and other coinmurtlcations required or pennittedto 

be given hereunder (~tl of the foregoing hereinafter collectivelyteferredto. as 

ncommurtlcations'') shalt be in writing and, except as provided in Paragraph 12, shall be deemed 

to haye been duly given ifdeliveredpersonally with receipt acknowledged or sent by U.S. first 

class mail, postage paid, or by recognized overnightcourier for n.ext day delivery; addressed in. 

the case .of Communications to Key,toit at 1200 South Avenue, Statenlslan(¾ New York 10314~ 

Attn: ChieiExecutive, and in the case ofCommunications to Member .. Stockholder,to itat its 

address for Communications set forth 0:11 Schedule A hereto, orto such other qr additiomtl 

address as any party shall hereafter specify by Comttiunl¢ationto the other party. Notice of 

change of address shall be, deemed given when actually received or upon refusal to accept 

delivery thereof; all other Communications shall be deemed to have been given; received and. 

dated on the earlier of: (i) when. actually received or upon refusal to accept delivery thereof; or 

(ii) on the date when delivered personally. one (1) day after being sent by overnight courfor and 

four (4) business days after mailillg, as aforesaid. 

[The remainder .ofthispage is intentfrmally left blank. Signatures follow.] 
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IN WITNESS WHEREOF, Key and Member-Stockholder have caused this 

Agreement to be duly executed the day and year first above writt~n. 

KEY FOOD STORES CO-QPERATIVE,INC, 

JAR259 FOOD CORP. 
Printed Name ofMetnber-Stockholder 

By:_-f--+-----,-,----,---------:::=r----
Jose • 

By: ~=--~?~-_... _· -
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SCHEDULEA 

TO MEMBERSHIP AGREEMENT 

BETWEEN KEY FOODSTQltES CO-OPERA'.fIVE, INC., AND 

JAR259 FOOD CORP, MEMBER'-STOCKHOLDER 

The stores operated by Member-Stockholder are as follows: 

Store Address 

259-01 Union Turnpike, Glen Oaks, NY 11004 KEYFOOD 

Address for Communications: 

SAME AS ABOVE 

Exhibit A 
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SCHEDULEB 

TO MEMBERSHIP.AGREEMENT 

BETWEENKEYFOODSTORES CO-OPERATIVE, INC.t AND 

JAR259 FOOD CORP. MEMJJEll-STOCKIIOLDER 

The names and addresses of all partners. stockholders, officers and directors of Member~ 
Stockholder are: 

Jose Diaz 

Title or 
Position 

President 

Percentage .Residential Address 
Ownership 

50% 68RidgeRoad 
Albertson, NY 11507 

Alvin Diaz Secy/Treasurer 50% 73-22 260th St. 
Glen Oaks, NY 11004 

Home 
Telephone Mobile Phone 
No. No. 

516 659-1294 

646 7QS.;45i.9 

The employer identification number (EIN) ofMemher-.Stockholderis: 47-5033365 

Dated~2015 
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SCHEDULEC 

TO MEMBERSHIP AGREEMENT 

BETWEEN KEY FOOD STORES CO-OPERATIVE, INC., AND 
JAR 259 FOOD CORP: , ME.MBE&-STOCKIIOLDER 

DESCRIPTION OF COLLATERAL SECURITY 

Pursuantto the Membership Agreement~ Member-Stockholder has granted to Keya 
continuing security interestin all assets of the Member-Stockholder, whether now owned 01· 

existing or hereafter acquired or arising or in which Member-Stockholder now has or may 
hereafter acquire any rights~ including, without limitation, the following: 

L All accounts (including health-cate insurance receivables}" accounts receivable, 
contract tights, letters of credit, letters of credit tights~ tights to proceeds of letters of credit, 
acceptances, guarantees, drafts or otherforms ofobligat:ions andreceiva.bles ofMernber­
Stockholder( all of the foregoing h~in coltecti'vely called accounts), whether or not the accounts 
be listed on any schedules;, assignments ot reports furnished to Key from time to time, whether or 
not the accounts a.re now existin,g or are created at any time hereafter; together with all goods, 
inventory and merchandise :retqrned. by or reclaimed by or rewssessed from customers wherever 
such .goods, inventory and merchandise is Iocated, and all proceeds thereof; including but not 
limited to, proceeds of insurance thereon; and all guaranties" securities, and liens which Member­
Stockholdermay hold for the payment ofany accounts, includingwithoutlimitation, an rights of 
stoppage in transit, replevin and reclamation: and all other rights and remedies of any unpaid 
vendor orlienor, and aILliens held by the Member-Stockholder as a mechanic, contractor, 
subcontractor. 111aterialman5 machinist, manufacturer, artisan, orotherwise. 

2. Allinventory of Member-Stockholder wherever }()pated, including without 
limitation, all goods, raw inatetials, work in progi-ess and finished merchAAdise, findings or 
componentmaterials, and alhupplies" goods, incidentals; office supplies, packaging materials 
~d any and allitems used orconsumed•in the operatiQn ofthe business of the Member-. 
S:t;pckholder or which c:ontribute to the finished product or to the sale, promotion and shipment 
thereof; .in which Member-Stockholder now or at anytime hereaftennay have an interest, 
whether qrnotsuch inventory is listed on any schedule or on any reports furnished to Key from 
:time to time; all inventory whether ornot the sameis in transit of in the constructive, actual or 
exclusive occupancy of possession ofMeinbet;.Stockhoider 01·is held byMember-Stockholdet or 
by others forMember,-Stockholder1s account, including without limitation, all goods covered by 
purchase otders and contracts with suppliers and all .goods billed.and held by suppliers; ins:urance 
policies and proceeds thereof coverlng inventory; all ptoceeds and products of any and all oftbe 
foregoing resulting for the sale; lease or other disposition of inventory;. including cash, ~cc:ounts; 
contract tightsJ other non--cash proceeds and tra.de-in:J, 
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3. All machinery; equipment, fixtures, furniture furnishings, improvements, tools. 
fuel.and goo.ds·.of any kind,.·'\.Vhether now owned or hereafter acquired.or in which Member­
Stcrckholder mlly in the future acquire an interest. 

4; All documents,instrum.ents (including pronfasoeynotes); documents of title, 
policies and certificates of insUrance, guaranties, securities, investment ptpperty,. chattel p.aper1 

deposits; proceeds ofinsurance, cash, liens ot other property owned by the Member-Stockholder 
or in which it has art interest which ate now or may now or hereafter bein the possession of 
Member..:Stockholder ot as to which Member.:Stockholder may now or hereafter control 
possession by documents of title or otherwise, including, but not limited to, all property allocable 
to.unshipped ordets. 

5. All bank accounts, including, but notlimited to, depQsit accounts, now existing or 
hereafter arising, together with the light to withdraw fronr. said bank accounfsandmake deposits 
tothesame. 

6, All general intangibles, now existing or hereafter owned or acquired, including, 
butnot limited to. payment intangibles, patents, patent application,, trademarks, trademark 
registrations and applications thete:for, trade names, trade processes, copyrights, copyright 
registrations and applications therefor, licenses., franchises, tax refunds and the ootporate nante 
and good will ofMember~stockholder's.business; and all licenses, permits, agreements of any 
kind or nature pursuant to which (i) the Member~$toct<holder operates or has authoiify to operate; 
(ii}tbe Member~Stockholder possesses, uses orhas authority to possessor use property(whethet 
tangible or intangible) qf others, or (iii)others possess, use or h~ve authorityto possess or US€; 

property (whether tangible or intangible} of the Member..;Stockholder, 

7. All of Member~Stoekholder's existing and future leasehold interests ih premises or 
facilities leased from third parties by Member..;Stockholder. 

8. Ml books; records,. customer lists, supplier lists, ledgers, evidence of shipping, 
invoices, puithase orders, sale orders and all other evidences ofMember--Stockholder;s business 
records, regatdless of the meditnn<ofrecurding, including alLtapes. disks, diskettes and other data 
and software storage media and devices, file cabinets, drawers and furniture thatmay hold the 
same, all whether now owned C>r in existence or hereafter arising or acquired, 

9. All tort claims ofM~l:>er.;Stockholder. 

10. All patronage dividends, distributions and all other amounts owed by Key to 
Me111ber..;Stockholder; and all prope1'ty o:f Member--8tockholder in the possession o:r under the 
control of Key. 

1 L All other property in which Member-Stockholder may have granted or may 
hereafter grantto Key a security interest. 

12. The Member-Stockholdetis membership interest in Key Food Stores Co-
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Operative, Inc. including, without limitation, all ofthe Member-Stockholder1s right, title and 
interest in and to the capital, capital and surplus and all other such accounts related thereto, and 
all other rights and monies flowing therefrom and all certifica.tes,Jf any, representing such 
membet-ship interest 

13. All renewals, substitutions, replacements, ,additions, accessions, proceeds and 
products of any and allofthe foregoing. 
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Exhibit. A 

LANDLORD'S WAIVER AND CONSENT 

This LANDLORD'S WA.T\JER. A.Nb CONSENT (this "Agreement,,) dated as of 
[ •], 20[ •] fron:i. [•] ("Landlord'')., in favor ofKey Food Stores Co-Operative~ Inc., a New York 
cooperative corporation (the "SecuredParty"),having anofficeat 1200 SouthAvenue,.Staten 
Island, NY 10314. 

WHEREAS, ·the ~eCllred Party and [•] (the "Debtor'') are party to that certain 
Supply Agreement dated as of [ •] (the "Supply Agreement'~; 

WHEREAS,. the Secured Party has made and mayn:ial{.e, pursuant to the Supply 
Agreement or otherwise.;. one or m<>re loans_; advances, 1:111d/or other financial.accomm9d.ations to 
the Debtor, secured pursuant to that certain Membership Agreement.dated as of [ • J by and 
between the SecuredPartyand the Debtor (the "Membership Agreement") and one onnore other 
agreements, ifi.struments or documents (as amended, renewed, extended, modified, refinanced or 
replaced from. time to time,. the "Secul'ity Agreements"). granting security interests in and liens on 
the Collateral (as defined in the Membership Agreement), including but.not limited to all 
presently owned and hereinafter acquired inventory and equipment of the Debtor; and 

WHEREAS •• any or all ofthe Collateral is or may be installed or kept at the 
premises known as [• ]. more particularly described in Schedule A attached hereto and rnade a 
part hereoi; which premises (the "Premises"') are oWfied by Landlord and leased to the Debtor 
pursuant to that certain [Agreernertt of Lease]·. cornrnencirt:g [•] · (the .. 'Lease''). 

NOW, THEREFORE, Landlord, in consideration of the sum of $LOO and other 
good and valuable consideration, the receipt and sufficiency of which consideration.is hereby 
acknowledged by Landlord, hereby agrees as follows: · 

l. Landlord agrees tha.tany tight, claim, title,interest orlien in respect of any of 
the Collateral (including without limitation any tightof distra.int, levy, execution or sale) that 
Landlord may have or acqµit'e for any reason ot in any manner {including by reason of the 
Collateral being installed in or on,. attachedto or locateq in or on tile Pl'emises,. ot: otherwise); 
whether arising under any statute, contract{including the Lease) or common Iaw,.now or 
hereafter in effect; is herebymade folly subordin;1te. subject and inferior to every right, claim; 
title,. interest and lien in respect of the Collateral in favor of the Secured Party to the full extent 
that. the same secures or may hereafter secure any and all obligations and indebtedness of eveiy 
kind. now e:xisting orhereafterarising; .. ofthe Debtor to the Secured.Party in accordance with the 
terrns of the Supply Agre.e:ment~ any othetagreements governing such indebtedness and the 
Security Agreements. Landlord :further agrees that the Co:llateral will remain personal property 
:and willnot become a fixture or part ofthe Premises. 

2. Landford hereby agi-ees that so long as this Agreem:entis in effect~ Landlord 
shall not¢Xercise any tight, assert any claim, title orinterestin or lien upon, or take any action oi­
institute any proceedings with te$pect to, the Collateral, Landlord agrees to use all reasonable 
efforts to give the Secured Party written.notice of any event which, with the giving of notice or 
passage oftime or 11ot~ could resulti11 the creation oftliel'ight ofLandl()l'd to terminate any 
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lease covering all or any part of the Premises. Notices to the Secured Party shall be sentto its 
address set forthifi the first paragraph hereofto the attention of[• l (facsimile no. [•]). 

3. The Secured Party and its agents, representatives and designees may; at any 
time and from time to time upon reasottable prior notice to Landlord. enter the Premis¢s without 
the consent of Landlord and remove and take possession of the Collateral free of any right, cla:i~ 
title, interest or lien of Landlord. provided the Securec[Party restores any parts of the Premises 
physically damaged bythem in the CQurse ofremovalto the conditfo:n SllChparts were in prior to 
such entry and removal of the Collateral (but the foregoing shall. not impose any liability upon 
the Secured Party for any damage by fire orother insurable c~sualty). 

4. The provisions hereof shallbe irrevo~ble and remain in full force and effet,t 
until the Debtor has fully paid and performed alLotits obliga.tic,ns to the Secured Party under find 
hr accordance with the terms ofallpresentand: :future agr:eements~ instruments at1d documents 
evidencing.such obligations and all present and futurtl Security Agreements {in each case 
including any extensions, modificatfons and. renewals thereof or substitutions therefor atany time 
made), and until all obligations, ifany. of the Secured Partyto extend loans, advances or 
financial accommodations to the Debtor shall be terminated. 

5. This Agreement shall be binding upon Landlord and its successors and assigns 
and shall inure to the benefit of the Secured Party andits respective successors~ assigns and 
designees; This Agreement maynot be waived, amended or modified except pursuant to .an 
agreement in writing entered into by the Secured Party and Landlord. Landlord agr:eesto :make 
this Agreement known to any transferee of the Premises and any person who may have an 
interest or right in the Premises .. Landlord certifies that no consent is required by any mortgagee 
of the Premises as a condition precedent to Landlord executing this Agreement. Lan41ord · 
acknowledges and agrees tb&tthe provisions set furth in this Agreemenhu.-e, and. are fotep.ded to 
be, an inducement and consideratic>n to the Secured Party to tna'tce. or to permit to rem~ 
outstanding, loans~ advances and/orflnancial accommodations to theDebtor, and the Secured 
Party shall be deemed conclusively.to ha,ve relied upon such provisions in making, or permitting 
to rerllain outstanding,, such lc,ans, advances and/or financial accommodations. 

7. This Agreementshall be governed by, construed and enforced in accordance 
with the laws of the State of New York 

8. This Agreement may be executed in any number of counterpartst each ·Of which 
shall be an origin1:tl and all ofwhich. when taken together, shalLconstituteoneagreement. 

[The r<!,nairider ofthispage }s intentionally re.ft blank. SigrJature pages follow,] 
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IN WITNESS WHEREOF, the parties hereto have duly executedthis Agreement as of the 
day and year first above written. 

[LA!51DLORb] 

By: ________________ _ 
Name; 
Title: 
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KEY .FOOD STORES co~OPERATIVE, 
me. 

By: Nartt~e-:--------------~-----c-

T:i:tLe: 
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Acknowledged, accepted and agreed to as o:f 
the date first above written. 

[DEBTOR] 

By: _________ ~--------
Name: 
Title: 
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O.:xl-_ibit A 

Description of Lease 
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreemeiit (the "Agreement") dated< as of October 26. 2015; is 
entereffinto between.Key Food Stores Co-Oper~tive, fnc., ~New Yorkcorporntion (''Key 
Food") and the undersigned ("Member'} Key Food and Member are referred to collectively 
herein as the "Patties". Capitalized terms used and not otherwise defined herein shall have the 
meanings ascribed to such terms in the A&P Asset Purchase Agreement (defined below). 

llliCITALS 

WHEREAS, The Great Atlantic & Pacific Tea Company, fnc., a Maryland corporation 
("A&P Companv"), Food Basics, Inc., a Delaware corporation and a wholly-owned subsidiary of 
A&P (''Food Basics"), APW Supermarkets, lnc;, aNevv York corporation and a wholly-owned 
subsidiary of A&P {"APW"), ShopweH, Inc., a Delaware corporation and a wholly-oWned 
subsidiary of A&P ("Shop,vcll"), Pathmark Stores, Inc., a Delaware corporation and a ·whoUy­
owned subsidiary of A&P ("Pathmark"), A&P Live Better; LI ,C, a Delaware limited liability 
company ("Live Better"), A&P Real Prope1ty, LLC, a Delaware limited liability company and a 
wholly-owned subsidiary of A&P ("A&P Real Property" and,Jogether with A&P, Food Basics, 

A PW, Shopwell, Pathmark and. Live Better, . ''A&P") desire to . transfer certain assets. and 
liabilities associated with the operation of supermarkets under the names "A&P", "Pathmark", 
"Food Basics", "Waldbaums" and "Food Emporium" (the "A&P Stores''); 

WHEREAS,. Key Food and certain of its members, including Member, desire to acquire 
ccrta in assets and assume certain ]fabiliti cs associated vvith the operation of certain A&P Stores 
(each a "Store" and, collectively, the ''Stores", arid such transaction, the "Acquisition"), and in 
connection with such Acquisition, Key Food (acting individually and on behalf of such 
members) and A&P entered into an Asset Purchase Agreement, dated as of July 19,2015 (the 
"A&P Asset Purchase Agreement"); 

WHEREAS, purs\.fant to Sectio.tl9.G of theA&P AssetPurchase Agreement, Key Food 
has the dght to assign and transfer any of its i-ights and obligations under the A&P Asset 
Purchase Agreement, in whole or in part, to one or more of its members, or designate one or 
more of its members to perform its objigations underthe A&P Asset Purchase Agreement, in 
whole Or in part; and 

WHEREAS, l<.ey Food desires to transfer and assign toMember, and Me111ber Jesires to 

acquire and assume from Key Food, certain of the rights and obligations under the Asset 
Purchase Agreement with respect to the Store(s) set fmth on Schedule A (the "Member Stores") 

and ar the time of Cldsing, Member shaH, pmiuantto a. Sale Order entered inw ·. by the 
Bankruptcy Comt and in accordance with the terms of the A&P Asset Purchase Agreement, 
acquire certain specified assets and assmne ce1tain specified liabilities in. connection with such 
Member Stores directly from A&P, 

NOW, THERE.FORE; in consideration or the 111.utual promises herein made; and in 
considcrntioh dfthe representations, \Vatrarities and covenants herein contained, the Parties 
hereby agree as follmvs: 
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ARTICLE I 
TRANSACTIONS 

SeL:tioh 1.1 Member Store Assignment and Assumption. On the tenns an<l 

subject Lo the conditions sefforth in this Agreement, at any time after the enfry of the Bankruptcy 

Comt Sale Order and prior to the Closing, Member and Key Food agree to enter into an 

assignment and assu1nplion agreement substantially in the fonn attached hereto as Exhibit A (the 

"Assignment and Assumption Agreement") pursuant to which (A) Key Food shall trnnsfor and 

assign to Member all of Key Food's rights and obligations under the A&P 1\sset Purchase 

Agreement with respect to the Acquired Assets (as · defined in the A&P ,Asset Purchase 

Agreement}that areprimarily usedor held for use in the MembcrBtores (the"Member Acquired 

Assets''.), and {B) Member will assume and become rcsponsihle for the .. Assumed Liabilities (as 

defined in the A&P Asset Purchase Agreement) relating to or arising out of the Member Stores 

and/otthe Member Acquired Assets(the ''Member Assumed Liabilities"). 

Section L.2 Purchase Price. The purchase price for the Acquisition of the 

Member StOtes shall he as set forth on Scheq11le B (the "Member Store Purcltasc Pi.-ice") anffhe 

payable to A&P. 

Section 1.3 Financing, Key Food shall provide aloan to Member at the 

Closing on terms acceptable to Key Food in an amount equal to the aggregate Member Store 

. Purchase Prfoerninus lhe amount ofthe aggregate Cashinstallmehts (d(suchothcr lower amount 

agreed to by the Paities hereunder), which loan amount for the avoidance of doubt, shall not 

exceed 70% of the total Member Store Purchase Price (''Member Loan'') for purposes of 

payment of the Member Store Purchase Piice, Member shall issue a note to KeyVood evidencing 

the Member Loan in form and substance to be reasonably determined by Key Food and shall 

enter into. anyotheragreements· ol'delivet any documents reasonably required in connection 

thereof (the "Loan Documents"). Member shall provide such collateral or other security as are 

reasonably required by Key Food and any of its lenders in connection with the Member Loan. 

Section 1.4 Payment of Member Store Purchase Price. The Member Store 

Purchase Price shaltbe paid as follows: 

(a) < Men1ber shall pay. an amount in cash sctforth under the heading ''Cash 
Inst.'' on _Schedule A ( the ''Cash Instalhnent"), The Parties ackno\-vledge and agree that 

Member has deposited with Key Food or agreed to Key Food withholding fron1 the 

patronage due to such Member, an amount set forth on. Schedule Apursuantto Cl':rtain 
Letter Agreement bet,veen Member and Key Food dated as of July 2015 {"Member 

Deposit")and for administrative convenience, the Cash Installment may be paid to A&P 

by Key Food on behalf of Member from suchMcmbel'Deposit 

(b) . MembershaII pay thexemainder ofthe Member Stote Purchase Price to 

A&P from the pi·oceeds of the ?vlember Loan. For administrative convenience, such 

amount may be paid directly by Key Food or its lenders from their respective accounts on 

hehalf ofMember. 
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For the avoidance of any doubt, no consideration shall be payable by the Member 

to Key Food with res:pectto the assignmentand assumption transactions described i.n Section LI 

above. 

SecUCln 1.5 Deposit. Membe1' acknowlcclgeS and agrees that a portion ofthc 

Member Deposit inan amount equal set fotth onSchedule Aunderthe heading "Member A&P 

Escrow Deposit'' representing 12S¼ of the Member Cash Purchase Price (as such term is 

defined herein) is required to be, and shall be, deposited with an escrow agent in accordance with 

the tei'ms of the A&P Asset Purchase Agreement and the Escrow Agreement. The Member 

Deposit shalI be treated as follows: 

(a) . theTlosirig shall occur, Jhe Me1nbetDeposit,if any, shaU be applied 

towards the payment of the Cash Installment of the Member Store Purchase Price payable 

by MembertoA&Punder SecliunLA; 

(b) If the Closing does not occur and the A&P Asset Purchase Agreement is 

ter111iriatcd ill circumstances in which A&P is entitled to receive a!Lo:r a poition of the 

"Escrow Amount" (as such term isdefiried in the A&P Asset Purchase Ag1·eement) the 

Member A&P Escrow Deposit shall be paid to A&P and the remainder of the Member 

Deposit, shallbcreturned to Member; or 

( c) If the Closing does<not occur and the A&P Asset Purchase Agreement is 
terminated in circumstances in which A&P is not entitled to receive all or a portion of the 

"Escrow Amount", the Member Deposit shall be delivered to Member upon return of 

such·.·EscrowAmouhtto. Key Food; or 

. . (d) . If any Member Store(s) is treated as an Excluded Store under the A&P 

Asset Purchase Ag1·eement and the Member A&P Escrow Deposit associated with such 

Member Store(s) isreturnedto KeyFoo<l,the MemberDepositpaid Member shall be 

returned to Member upon return of such amuunt to Key Food. 

Section l.6 Right to Offset. Member agrees that Key Food maysatisfyany 

amounts owed by Member to A&P pursuant to Sections 1.4 or .Ll by an offset by Key.Food 

against all patronage dividends, distributions and any other amounts owed by Key Food to 

Membet. 

Section 1.7 Allocalion of Purchase Price. Member shall have the right to 

al !ocate the Member Slore Purchase Price with respect to the MembefStorc in accordance with 

Section 2. 7 of the A&P Asset Purchase Agreement. To the extent applicable, Member shall file 

alltax returns (including amended returns and claims for refund) and information reports in .a 
manner consistent with such allocation. 

Section 1.8 Repurchase Rights. Iri the event Membet intends either fo 

withdraw from Key Foot! in accordance with the Amended and Restated By-Laws of Key Food 

(the "Aylaws"} andiol'to sell a Member Store on or before the fifth (5th) annivcrsaryof the 

Closing, Member shall promptly provide written notice ofits< intent to withdraw and/or to sell to 

Key Food,and Key Food or itsdesignee may electtopurchase one or more Member Store(s) by 

delivering ,vrilten notice to Member within sixty (60) days of receipt of Member's written 
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imtice; · ff f<ey Food Br its desigriee elects lo .pufohase ()11(} or more MemberStore(s) pursuant to 
this Section L8; (a} th~ pu~chase price foteachJv1ember .store shalLnot exceed the Jower of (i) 
90% ofthetotal MemberStore•Purchase PricepaidbyMembetfor such Member Store(s) or(ii) 
the then.• Jafr tnatket •• vallle ot such·. Member•·· Store(s) as··teasonably detetmined by•.Me111berand 
Key Food, provided. that, .·if Member and Key Food a.re unableto make such determination within 

.·•thitty•·c30) days ·of •. Key Food's election;•.the parties shall .• pWtliptly engage an·.independent. 
appra.iserexperienced·.inthe valuatim1.ofsupe1mark~ts fot·put·poses ~f conducting suchvaluati?n 
and the detetminafion of suchappraiserishall be final andbinding onJ'Vfemberand·Key .Food . 
. K.ey Food shall.• prepare aH repurchase aocumentation· and. shall be entit]edto receive customary 
rep~esentations and \\'an-anti es as to ownership, title, authority to sell and other similar customary 
representations . and \1/an·anties from Member. regarding such<sale ·and. to receive such• other 
evidence,• jncluding applicable inheritance .· and . estate tax v,ai~ers, as >may reasonably.·. be 
necessary to effect the purchase of the Member. Stores.< The <provisions of Section. '7(e) ·. of the 
Byl~ws currently in. effect pertaining to> leasehold interests shall apply to any plll'chase. of 
MemberStmespursuant to this Section l.&. · 

Section2,l .·.·.· . Closing. . . The iclosing of .the transactions contemplated by this 
Agreement(the ''Closing'') shalt take place at the officesofRopes & Gray, LLP•·locatedat.1211 
Avenue.of the·.Ainericasi New·:ork, NYorany other location designated·• by Key Food.on.the 
date (the ''Closing Date'') . upon which the closing i u~der the A&P Asset Purchase Agreement. 
occurs •. For purposes of this Agreement and.the transactions contemplatedhereby,th~.Cfosing 
will be• deemed to .◊ccur and.be effective at. 12:01 am, New York City time,.on the Closing Date. 

tion 2; ·.. i.vetables; At or prior to the Clcising, Key Food arid 
· doc 

erit and Assutnption Agreement duly execut 
, ·· be. delivered at anytihle after the entry .c,fthe Bankr 

pl'ior to the.· Closing; 

•....... rt assignment and asstirription agreetneriLstibstantially 
to theA&P. Purchase Agreementdulyexecuted by A&P anctM 
nmentand assumption. by Membef of the Member Acquired A 
es with respectto theMemberStoreiand .the Member Assumed L' 

c} ... · ... ·.·.·· ....... •• .... ·... . .· .. ·. . ofSal~'')substarttiallf in the form as 
rchaseAgreemei1t . · · .·. · · · · · · · · · · · 

. . . ... .. . .· 
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ARTICLF, Hf 
REPRESENTATIONS AND WARRANTIES O:F KEY FOOD 

Key Food hereby rcpresenfa.andwarrnntstoMembcr thatthestatemeritscoritained rhihis 

Article HI are true and correct as of the date hereof and as of the Closing Date. 

Section 3.1 Organization of Key Food. Key Food is a corporation duly 

organized;validly existing, and in good standing underthe laws ofthe State ofNeviYork arid 
has allfequisite cofpotate or otherm·gartizalional power and authority to own; lease, and operate 

its assets and to canyon its business as nmv being conducted. 

Section 3 ,2 Power and Authorization. Key food has all requisite power and 

authoritf.to execute ahddeliver thisAgreement and the agreements reforcnced herein to ,vhichit 
is a patty; and to perform its obligations under such agreements and to consummate the 

trnnsa.ctfo11s contemplated thereby. The execution a11d de livcrfbY Key Food ofthis Agreement 
and the agreements referenced herein to which it is a party have been duly and validly authorized 

by all necessaiy corporate action on Key Food's pmt. 

SectfotI 3.3 Disclaitnet of Other Representaticms and WmTanties. Except for 

the represenlalions and/warranties contained in this Article Hlor expressly contained in anfof 
the agreements referenced herein, neither Key Food nor any other Person shall he deemed to 

have made any representation or warranty, express or implied, including as to the accuracy or 

completeness of any. information regarding Key Food, any Member Acqufred Assets, any 

Assumed Liabilities or any other matter. Notwithstanding anything herein to the contrary, but 

wilhout limitation ofany1·eprescntationor warranty expressly corifaincd in this A1ticle m orany 

of the agreements referenced herein, KEY FOOD MAKES NO OTHER (AND HEREBY 
DISCLAIMS EACH OTHER) REPRESENTATION, WARRANTY, OR GUARANTY WITH 

RESPECT TO THE VALUE, CONDITION, OR USE OF THE MEMBER ACQUIRED 

ASSE'fS;(WHETHEKEXPRESSORIMPLIED,INCLUDlNGANY lMPLIED<WARRANTY 
OF MERCllA.NTABILlTY OR FITNESS FORA<PARTICULAR PURPOSE. MEMBER 
ACKNOWLEDGES THAT, SHOULD THE CLOSING OCCUR, MEMBER WfLL ACQUIRE 

THE MEMBER ACQUIRED ASSETS AND ASSUME THE MEMBER ASSUMED 

UABILITIES IN AN ''AS IS" CONDITION AND ON A "WHERE IS" BASIS, WITHOUT 
ANY .REPRESENTATICJt, OR WARRANTY OF ANY KIND; EXPRESS OR IMPLIED 

(TNCLUDING ANYWlTH RESPECT TO ENVIRONtVffiNTAL, HEALTH/OR SAFETY 
MATTERS). Key Food disclaims all liability and responsibility for any representation, 

warranty, projection, forecast, statement, or information made, communicated, or furnished 

(orally or in writing) to Member or Hs affiliates or representatives (includi~g any opinion, 

information, projection, or advice that may have been or 1nay be proyided to M em~er by any 
director, officer, employee, agent, consultant, or representative of Key Food or any of their 

affiliates). 

ARTICLE IV 
REPRESENTATIONS AND WARRANTIES 0.F MEMBER 

Member hereby repi-e:sents and wari'ants to.Key Food that the statements contained in this 

Article IV are true and correct as of the date hereof and as of the Closing Date. 
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=-=-====-"-"'--====· • 
uly organized, validly.existirigi and in gocid 

.incotporatioh•.ot for1nationaslhe case.·maybean~has •. 
d authority to own;• lease; and operate its assets and to • 
cte 

.... Power and Authotization. Member has ill requisite power and . 
authodtY:·.to•executeand.·•·deljverthis Agreement andtheagreelrients referenced.hetein••to•Which• .. it••·· 
is a •.• party. and .. to pe1form. its .. obligations urtderguch· agr~ements andto.•consummate .the 
transactions contemplated th~reby ..•. · Theie~ecution. and deHvery .by Member of this Agreement 
andthe·agreements referencedhereinto whichitis•a party have been duly and•validly authorized 
by allnecessat'y corporate action on Member's part 

Section 4.3 Noncohtraveiltioh; Neither .the ex.ecuti@ anddeliVety. of thfa 
~greement,. nor the c:onsmnmation .of the tra11Sactio11s contemplated• het~by (including.the 
assignments .. and. assumptions·referred t?ill A1ticleJ)will (a) to •• the· .. extent applicable; conflict 
with or result in a bi"each of the certificate of incorporation or bylaws~ or other organizational 
documents, of Member, (b) violate any 1aw or otdet to whichMetribefis,. •or its assets or 
properties are, s1.1bjecfor (c) conflict"With, resulfiri Rfaeach o:(cO:nstitute a defaultunde1·, result 

·••1nthe.acc.el.eratio11 of, .create ••in. ariy party the right .to accelerate., te1n1inate, .•modify ... or. cancel, or 
require any notice under any Contract to which !\1ernber is a party. or>bY: which itis bound, 
· except, in.the case of either clause (b) .• or.(c)ifor such conflicts, breaches, defaults,accelerations, 
rights •or fai1ut'e$ Jb give notke as would not indiyiduany or. in the aggregate,.hav~ a111atedal 
adverse effect.on !\1.embef, ·. rvte,mber js not required to give any notice to, make any filing with, 

or: obtain •• any authorization, consent. or.approval of.any Govemmental Authority in. order for.tile 
Parties to conSllll11Tiate the•transactions contemplated bythis Agreement or agreementreferenced 
herein, except'Nhere ·the .failure to .. give notice,file or obtaihsuch authorization; consent .or 
approval would not,·• individually or ·.· in the aggregate, preventor 111aterially impair or .• delay 
Jvf ember'.s ability tQ consummate the transactions contemplated hereby or perform its obligations 
hei·eunder on a timely basis. 

Sectiofr4.4 Litigat.ion;Decrees. Neither Member no1·a11)' affiliaies ts subject 
to any pending 1itigati?n brbutstandi~g mder .~r judgment that would prevenror.materially 
impair o.r delay Memb.er'sability to .consummate the transactions. contemplated.·herebyor . 
performitsobligationshereunderon atimely basis.· 

Sectio.n 4.5 . ·. SUfficientFunds; Adequate Assurances. J\sswnirtgfundingfofull 
of the M~mber Loan pursuant to Section . L3, at the CI05ing; Member win have)mmediately 
available .funds sufficient for the satisfaction. of alL of Member's obligations< l!Uder .. this 
Agreement and .·tO .• ·the exten(applicable; the A~PAssetPur.chase Agreemen~ including the 

.· payment Qf the Merrtbet Store Purchase Price and al~ fees, expenses of, • and . other amounts 
required to be paid by Member. in con11~cfionwithfhe transactions contempla.t~d hereby and .the 
foturepe1fo11nance of obligations .under the applicable Leases· being acquired by the Member; 

===-~=f=~=t~fu~i=B~d=n ... ~~bo~n 
stigatioh, teview and analysis of the b1.1sfness,· op~rrt1:ions, . 

. :· ..... : :.· .. . . : . . . .. .. . -·~ ............. ·:·- : : ..... · ·:•·. . ·:,: ·., .. ' .·. 1: . ····· ..•...... · ~ 

Case 20-731, Document 154-1, 11/12/2020, 2973205, Page56 of 122



A-1155

was done by Metnber and, to the extent Member dee1~ed appropriate, by Member's 

representatives. In entering into this Agreement, Member ackno¥lledges that it has relied solely 

upon the aforementioned investigation, review and analysis and not on any factual 

representations of Key FooJ . ot theit respective representatives except the specific 

representations and warranties of Key Food set forth in this Agreement, as qualified and limited 

. by Lhe schedules hereto. Member represents and warrants thatMember hascarefullyreadthis 
Agreement, the A&P Asset Purchasto Agreement and Olhcr documents related thereto; and 

executes this Agreement with full knowledge of the contents of this agreement, the legal 

consequences thereof, and any anff all rights which the parties may have with respect t6 une 
another. Member has been advised to, and has had the oppottunity to, consult with independent 

counsel prior to enteringthis AgreemcnL Forthe avoidance of doubt, Member agrees and 

acknowledges thal it is not a third party beneficiary of the A&P Asset Purchase Agreement and 

nothing in this agreement, whether express or implied, is intended to or shall create any third 

partybeneficia.ry rights in favor of Member. 

ARTICLEV 
COVENANTS 

Section. 5 .1 RcgulatorvApprovals. Each of the Parlies will give any notices to, 

make any filings with and use its commercially reasonable cffo1ts to obtain ariy m1thorizations, 

lkenses, consents and apprnvals pf Governmental Authorities as necessaryand appropriate to 

consummate the transactions>conterriplated herebyj including but not. limited to. anyJicenses or 

permit required to transfer any alcohol or Pharmaceufa;al Inventory; provided, that, Member 

shall bear any reason.able costs necessary to obtain such authorizations, licenses, consents and 

apprbVals. 

Section ... Transfer Taxes. All transfer, documentary, sa.ks, use, stamp, 

registration, value added and other such taxes and fees (including ariy penalties an<l interest) 

incurre~ in connection withthc transactions contemplated by this Agreementand the documents 

be delivered hereunder, if any, shall be borne and paid by Member when due. Me!'nbcr shall, 

at its own expense, timely file any tax retum or other document with respect to such taxes or fees 

(and Key Food shall cooperate with rcspecttherefo as necessary). 

Section 5.3 Guarantees; Commitments. Member agrees to use its reasonable 

best efforts to cause, to the extent pern1issible under applicable La.w and the A&P Asset Purchase 

Agreement an<l the Sale Order and subject to all requisite third party consents, itself or one of its 

a.ffirates to.be suhsfituted!or Key food and an:y of its Affiliates, and fotKcy Food and.iLs 

Affiliates to be released, in respect of all obligations of Key Food and any of its Affiliates under 

any guarantees, indemnities, .· letters of credit, 1etters. of comfort, commitments, understanding, 

agreements and other obligaLions (and all subsequent renewals, extensions, rnodifications and 

amendments with respect to, or substitutions for) in respect of the Member Stores and/or the 

A&P Pul'Chasc Agreement (collectively, the ''Substituted Guarantees"). lf, as of the Closing, 

Mernber cfr one of its affiliates shall not have substituted itself for Key Food or its affiliates 

under, and caused Key Food and its Affiliates to be released from any Substituted Guarantee, 

Member shall i11demnify and hold harmless Key Food and its Affiliates againsLany Damages 

that Key Food or its Affiliates suffer, incur or are liable for by reason of or arising out of or in 

cdnsequencc ofsuch Substituted Guarantee. · 
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Section 5.4 Modified Labor Agreements. Member acknowledges that pursuant 

to Section 6.3 of the A&P Asset Purchase Agreement, Key Food is obligated to engage in good 

faith negotiations, in coordination with A&P, toward reaching mutually satisfactory 

modifications to the relevant Affected Labor Agreement with each of the Affected Unions and to 

enter into a Modified Labor Agreement with each of the Affected Unions. Member hereby 

agrees to be bound by any such Modified Labor Agreement that is negotiated by Key Food or 

make any offers of employee as required by the A&P Asset Purchase Agreement. 

Section 5.5 Further Assurances. From and after the Closing, upon the request 

of either Key Food or Member, each of the Parties hereto will do, execute, acknowledge and 

deliver all such further acts, assurances, deeds, assignments, transfers, conveyances and other 

instruments and papers as may be reasonably required or appropriate to carry out the transactions 

contemplated by this Agreement. Key Food shall, and shall cause its Affiliates to, assist Member 

with an orderly transfer of the Member Acquired Assets to Member. 

ARTICLE VI 
INDEMNIFICATION 

Section 6.1 Survival. All representations, warranties, covenants and 
agreements contained herein and all related rights to indemnification shall survive the Closing. 

Section 6.2 Indemnification by Member. Member shall defend, indemnify and 

hold harmless Key Food, its affiliates and their respective stockholders, directors, officers and 

employees from and against all claims, judgments, damages, liabilities, settlements, losses, costs 

and expenses, including attorneys' fees and disbursements ("Damages"), arising from or relating 

to: 

(a) any inaccuracy in or breach of any of the representations or warranties of 

Member contained in this Agreement or any document to be delivered hereunder; 

(b) any breach or non-fulfillment of any covenant, Agreement or obligation to 

be performed by Member pursuant to this Agreement or any document to be delivered 

hereunder; or 

(c) any Member Assumed Liabilities. 

Section 6.3 Cumulative Remedies. The rights and remedies provided in this 

A1iicle VI are cumulative and are in addition to and not in substitution for any other rights and 

remedies available at law or in equity or otherwise. 

ARTICLE VII 
MISCELLANEOUS 

Section 7 .1 Expenses. All costs and expenses incurred in connection with this 

Agreement and the transactions contemplated hereby shall be paid by the Pa1ty incutTing such 

costs and expenses. 
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Section 7 .2 Specific Performance. Each of the Patties acknowledges and 

agrees that the other paiiies would be damaged irreparably in the event any oftbe provisions of 

this Agreement are not perfonned in accordance with their specific tetms or otherwise are 

breached or violated. Acco1•dingly, each ofthe parties agrees that, without posting bond or other 

undertaking, the other parties will be entitled to an injunction or injunctions to prevent breaches 

OJ' violations of the provisions of this Agreement and to enforce specifically tl1is Agreement. <1nd 

the terms and provisions hereof irt any Action instituted in any court of the United States or any 

state thereof having jurisdiction over the patties and the matter in addition to any other remedy to 

which it may be entitled, at.law otin equity. 

Section 7.3 Termination. The Parties may terminate this Agreement at any 

time prior lo the Closing (a) by the muuiahvritteli consent of the Parties or (b)by any Pa1ty upou 

the termination of the A&P Asset Purchase Agreement. 

Section 7.4 Notices. AU notices, requests, consents, dain1s) demands, waivers 

and other communications hereunder shall be it1 wdting and shallbe deemed to have been given 

(a) when received by the addressee if sentby a nationally recognized overnight courier (receipt 

tequested); (b) on the date sentby e-mail of a PDF document (with confirmation of transmission) 

if sent during normal. business hoqrs of the tccipient, and on the next business day if sent after 
n01mal business hours oHhe recipient; or (c) on the third day after the date mailed, by certified 

or l'egistered mail, return receipt requested, postage prepaid and addressed to the intended 

recipient as.set forth below: 

If to Key Food: 

Withacopy, which 
shall not 
constitule notice: 

lf to Meinber: 

Key Food Stores Co-Operative, Ini;;. 
1200SouthAvenue 
Staten Island, NY 10314 
Alte:htion: Dean Janeway[ Sharon Konzelman 
E-n)ail: I },>c;,c; 1r,flllri-~,ifo,,1vk 

Ropes & Oray LLP 
1211 Avenue of the Americas 
Attention: Robert S. Fischler 
Email: 

As setJortb on Schedule A 

Section 7.5 Entire Agreement. This Agreement and the documents to be 

deliveted hereunder constitute the sole and entire agreement of the parties to this Agreement with 

respect to the subject matte1• contained herein, and supersede all prior and contemporam;ous 

Lii1derstal1dings and ag1·ccments, both written: and oral, with respectto such subjectnrntter. In the 

event of ~my inconsistency between the statements in the body of this Agreemenl and the 

documents to be delivered beteunder, the Exhihits and Discloslll'e Schedule (other than an 

exception expressly set forth as such in the Disclosure Schedule), the statements in the body of 

this Agreemcntwill control. 
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Section 7.6 Successors and Assigns. This Agreement shall be binding upon 

and shall inure to the benefit of the Parties hereto and their respective successors and permitted 

assigns. Neither Party may assign its rights or obligations hereunder without the prior written 

consent of the other Party, which consent shall not be unreasonably withheld or delayed. No 

assignment shall relieve the assigning party of any of its obligations hereunder. 

Section 7 .7 No Third Party Beneficiaries. Except as expressly provided 

herein, Lhis Agreement is for the sole benefit of the Parties hereto and their respective successors 

and pennitted assigns and nothing herein, express oi- implied, is intended to or shall confer upon 

any other person or entity any legal or equitable right, benefit or remedy of any nature 

whatsoever under or by reason of this Agreement. 

Section 7.8 Amendment; Waiver. This Agreement may only be amended, 

modified or suppkmented by an agrt:ement in writing signed by each Party hereto. No 'Naiver 

by any Party of any of the provisions hereof shall be effective unless explicitly set forth in 

writing and signed by the Party so waiving. 

Section 7.9 Governing Law. This Agreement shall be governed by and 

construed in accordance with Lhe internal laws of the State of New York without giving effod to 

its conflict of law rules. 

Section 7.10 Member's Representative. Member hereby irrevocably 

constitutes and appoints Key Food as its trne, exclusive and lawful agent and attorney-in-fact to 

act in the name, place and stead of Member in connection with the transactions contemplated by 

the A&P Asset Purchase Agreement, in accordance with the terms and provisions of the A&P 

Asset Purchase Agreement, and to act on behalf of Member in any action, suit or proceeding 

involving the A&P Asset Purchase Agreement, to do 01· refrain from doing all such further acts 

and things, and to execute all such documents as Key Food shall deem necessary or appropriate 

in connection with the transactions contemplated by the A&P Asset Purchase Agreement. Key 

Food will incur no liability to Member with respect to any action taken or suffered by any paity 

in reliance upon any notice, direction, instruction, consent, statement or other document believed 

by Key Food to he genuine and to have been signed by the proper person (and Key l•ood shall 

have no responsibility to determine the aulhenticity thereof), nor for any other action or inaction, 

except its own gross negligence, bad faith or willful misconduct. 

Section 7.11 Jurisdiction; Waiver of Jury Trial. Any legal suit, action or 

proceeding arising out of or based upon this Agreement or the transactions contemplated hereby 

may be instituted in the federal comts of the United States of America or the courts of the State 

of New York in each case located in the city of New York City, borough of Manhattan, and each 

party irrevocably submits to the exclusive jurisdiction of such courts in any such suit. action or 

proceeding. Each Paity irrevocably and unconditionally waives any right it may have to a trial 

by jury in respect of any legal action arising out of or relating to this Agreement or the 

Lransactions contemplated hereby. 

Section 7 .12 Severnbilitv. If any term or provision of this Agreement is invalid, 

illegal or unenforceable in any jurisdiction, such invalidity, illegality or unenforceabilily shall 
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tori in arty otherj1.frisdictio 
·.· .. 

'on 7.13 Rel Effecfi . .. . . 
ever discharges any and ill rights anddaims thatit has had, .. now 
st Key Food or its Affiliates with respect to the Member.stores o 
s under)his Agreement the<<a reemerits .tefefonced herein or i 

·.··. ·.·•··•···. teh··~ 

1.14 . .. ..· . . · u 
i be executed in one or more counterparts, each of which shalt be 
fwhfoh together wn1 constitute one .and the. same. instrument ·. This 

a1tmay be executed and delivered by facsimile copies or delivered by 
< · · · .· · · · · · ·. .· cumenfformaf (.pdf), each of w ' ·· • .· ····· ·. ·· · · ···· ·· · · ·. 
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IN WITNESS. WHEREOF~ the.parties heteto have caused this Agreententto be exeC11.ted 
a$ pfi:he-date fltst wiittenabove by theil' tesp!;lQtive <:>ffic;~i th(;)l~eunto dµly ftµtltorl:z~. 

I<EY FOOD:. ICBY FOOD st'dltES co­
QPBRA:TIVJ; lliC, 
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ME.MBE'.R1 
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St(l!'e Nutuber C!ity State 

1942 Brooldyn NY 

1944 

.Sche:dule A 

Address Member 
Cash 
Pw:ch~ 
Price 

2424 $1.2M 
FlatbushAve. 
196,;35 $2.3M 
Hor~e 
Harding 
Blvd( 

Member Notice Addt'eSS and Con.@:Cf Info1111ation 

Paramount Supe1mafket Inc. 
[Name ofMembei'J 

196-35 Horac¢Harding Blvd. 
Flusliin.g,:N'Y 11362 . 

[Addtess] 

Attm JoS¢ph Verderos~ 

Cash Inst,! 

$450~-001) 

$248,718 

Member 
A~ 
Escrow 
Deposit 

l "Cash Installment~• nwents th~ amount ofth¢~gg1"e:8~ Clish p!lid fut StJ¢P St<ittlj 1IaJQul11te<t aftWe~ fyt@l)jer 
Stbte Purchase Price mint1!i tf!.e amount pfan)'Memliet· Lo~ns, Notdvle111bei's lt,atts shall not excl$i 70% ~fthe 
tottll Me1til)eii Sto1~Yurnh=.P1fce; 
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Sched1deB 

Member Store Purchase Price 

The Member Store Purchase Price shall be equal to the sum of: 

(i) the amount set forth on Schedule A under the heading "Member Cash Purchase Price" 
plus 

(ii) the amount of the Inventory Purchase P1ice with respect to the Inventory of the 
Member Stores as determined under Section 2,6 of the A&P Asset Purchase Agreement 
(the "Member Inventory Purchase Price"), plus 

(iii) the amount of the Prepaid Expenses with respect to the Member Stores (the "Member 
Prepaid Expenses"), plus 

(iv) the Seller Proration Amount with respect to the Member Stores, as determined under 
Section 2.8 of the A&P Asset Purchase Agreement, if any, minus 

(v) the Buyer Proration Amount with respect to the Member Stores, as dete.nnined under 
Section 2.8 of the A&P Asset Pu1·chase Agreement (the "Member Proration Amount"), if 
any,plus 

(vi) the amount that Sellers are required to pay as Cure Costs with respect to the Member 
Stores (the "Member Cure Costs''), plus 

(vii) the Register Cash held in the Membei· Stores (the "Member Register Cash"). 

535702.25_1 
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FORM OF ASSIGNMENT ANOASSUMPTION AGREEMENT 

Assigru:nentiand Assumption Agreelllent {the•t<Agreefuent")is made·. 
ee11Key F?od Stores t"-O~Operative,Jnc., a New York cotpotation ("Ki=·•~= 
·· ed ("Member''} Capitalized te1·111s used and no(otherwise define .... ·. . ~ . .. . . . . :. . . . . . . . ., . . . . . . .. . . .. . . : .· . . . . . . . . .;. . . . . ... · . ·. 

WREREAS, Key Food • and Member ha-ve entered into . that icertain Assef Purchase 
AgreeI11ent dated as of [ •], 2015 by and between K.e! Food. and l\llember (the ''Member Asset 
PurchaseAgreement''), pursuant to which, among other things, Key Food has .agreed t~ a~sign all 
ofits xights, •• tme•.and inte1·ests in,. and Member has agreedfo.88sume.·.and becometesponsible for 
au. of Key •. Food'g ~bligations under the.A&PAssef Purchase Agreeme11t(as such te1m is defined .. · 
in the Melllber Asset Purch~se Agreem~11t) i with respect to. the Member Stores (as such tetm is 

· •definedin•the MemberAsset.PurchaseAgreement). 

' foi' other good •and valuabfocor1sid 
wledged, the parties agree as follow 

. Assignment arid Assumption,.··• Subject fo the terins arid conditions setJofth. in the 
Member .AssetPurchase• Agl'eement; effective as of the .Closing, Key Food hereby assigns; grants, 
conveys and Q'.ansfersto Me:rnbef all of Key Food's •right; title and interest hf and to the A&P 
A.ssef Purchase Agteertieht ·~ithl'~spectto···the Member. Stores.and Member hei'eby accepts such 

· assignrtient and assumes.all of Key·.Food'sduti~s.and obligations and agrees to pay,. perfor111 and · 
disc~argef as. an~. when. due, .•. a11.·of the•. obligations. of Key Food ·underA&~ .Asset. Putchase 
Agreement related to the Membei- Stores<accruing on and after-the Effectiye Date and Member 
agrees tn pay, perform,. honoi", .· artd . dfochafge, or cause fo be paid, petfo11ned, hohbted and 
discharged, . alt such .obligations ••... ·including those •.• in·• connection•· with.•.the, . Niember. Assumed 
Liabilities(as suchtermis defined in the A&P• AssetPmchase Agreement} in a timely matmer in 

· accordance with the teims thereof. · · 

2. •fernis o:f theMerriber AiisetPurcllase A.gl'e'emeht. The t~tms 0:filie Membet 
Asset Purchase .A.greement, including, •hut·. not limited fo, the 1oepresenfa.tfotis, . watrarities, 
<c~v~nants, agreements and· .. indenrnities relating to .. •. the :Member. Acquired .·Contracts. are 
incorporated herein by this rtJference .. The parties hereto acknorledge and agreeth~tthe 

. · tepresetrtations; wa11·anties, covenants, agreeI11ents and indemnities •·contained .• in tlm Member· 
Asset .Purchase Agl'eement shall not. be supe1·seded. hereby but. shall remain in full force and 
effect to:•the fuUextentptovided thetein. Iii the event ofa:11y co11flict otincortsistency•between 
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erit shal}go 

urther A:ssui· . .. . . . . . 
. request of ... the other patty hereto, such .adclitiohaLdcfotiine 

nces and assura:nces a11d take such further actions .as• such other party 
o carryout the provisions he1tofand give effectto the transactions cont 

titing executed by each ofKeyFood 

ernuig. .. aw~ • 1s Agiieemehf 
the intemaLlaws o < · · · · · · · ···•··· · · · ·· 
···· rov.ision or ru 

nterparfa .· Th 
anorigihal, but 

ig11ed copy of 
ission shalLb 
' .. 
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MEMBERSHIP AGREEMENT 

AGREEMENT,. made the t¼t, of _M, 2015 between KEY FOOD STORES CO~ 

OPERATIVE~ INC., a corpota.tfon organized and existing1mder the Cooperative Corporations 

4w of the State of New York, and having its principal pface of business at l200South Avenue> 

Staten Island, New Yqrk.10314 (hereinafter referred. to as iiI{eyii), and the undersigned 

(hereinafter referred to as f1Member-Stockholder11); 

WITNESS ETH: 

WHEREAS, Keyis engaged in business as a cooperative for the benefit ofitsinembers, 

who areaiso stockholders thereot through the purchase., sale, marketing, merchandising,Jmd 

advertising ofgroce:ries, fruits, 111eats,·vegetables and other products carried in retail 

supermarket:..type stores (hereinafl:er collectively referred to as ''products"), on a centralized basis 

to obtain cost savings from promoti<matand distribution allowances, volume discounts and other 

concessions or allowances from manufacturers~ producers and other suppliets, and the passing of 

cpSt savingS and other benefits to Key'cs members; and 

WHEREAS,J(ey has agreed to purchase products for re-:sale to its members. froinC&S 

Wholesale Grocers, Inc. ('1C&S1;) pursuant to a supply agreement with C&Ss and 

WHEREAS, Meinber-Stockholderhas entered into a sup:ply agreement :with key, 

pursuant to which. Member-Stockholder has agreed to purchase 1tsproduct.requit¢mentsfl-om 

Key(suchagreementr as ameruled~ modified, supplemented or restated from thne to time, the 

"Supply Agreement");. and 

WHEREAS, Men:tber~Stockholder is the owner and operator of one or more retail 

supermarket-type stores at the locatiort(s) hereiruifter specified, and desires to purchase :from.Key 
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the afore81tld products and, obtain the benefits of services av~lableto Key's members; andJn 

order to induce Key to seILsuch products and render such services; has agreed to secureKey; in 

the respects hereinafter provided, for all. sums owed by Member-Stockholder to Key; 

NOW} THEREFORE, itis hereby agreed between Key andMember-'Stockholder;as 

follows: 

1. Member-Stockholder agrees to comply with and be bound by all of the terms, 

provisiqJ}sandc()nditions contained in the certificate ofincorpotation and by-laws ofKeynowin 

effect or as the same may hereafter be amended or ~opted :from time to time, and the rules and 

regulations established from time to time by Key's Board of Directors (the 11Boardli). 

2. (a) Member-Stoekholder is authorized and pennitted to use the name "KEY 

FOQP," "Key Foo-d Marketplace, 11 or "Food .Dynasty/ as applicable, and the corresponding 

emblem and logos for such names (otany other name or logo permitted to be used by the 

membership by the Boarcl)~ solely aUhose loea.tions specified on Sehedule A hereto in which 

Member-Stockholder has been granted the rightto use a particular name, and any corresponding 

emblem or logo for such name, and Mernher•Stockholder shall notuse any such name, emblem: 

or logo at any other locations or for any other purpose. If Membet--Stockholderis granted the 

right to U$e the name "Grand Unionn pursuant to aTrademarkSublicense Agreement between 

Key and Member-Sfockholdei~ the use of the log(l "Grand Union'; slWl in all respects be limited 

(i) to the same e,ctent as the use of the i•KeyFood" logo as provided in this Agreement(it being 

understood that for purposes of this clause (i) any reference to the logo "Ke,y Food" sliall be 

deemed to mean and include the logo 11GrandUniorr' and the parties shall complete an 

appropriate Schedule A to this Agreementforthe store locations utilizing sueh logo). and (ii) •as 

-2-
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provided in suchTrademarkSublicense Agreement. In the event of any conflict betweenthe 

provisions of such Trademark SublicenseAgr:eernent and this Agreement (as it relates to the 

Grand Union logo), the provisions ofsuchTrademark SubHcense Agreement shall control 

Member~Stockholder agrees to erect and maintain at such locations, at its own costand expense, 

signs in such fonn (including style and color content) as are approved by the Board for Key's 

m.em.bers and theit stores (such signs to heat the "Key Food" logo atthe Key Foodlocations, the 

nKey Food Marketplace'' logo atJhe Key Food Marketplace locations and any other logo 

approved by the Board for use atsuch other locations), Member'-Stockholder agrees to fully 

comply with all 11tles and regulations now in existence orhereinafter·promulmited by the Board 

with respect to the use of and discontinuance of use ofsaid names;. emblems and logos and the 

maintenance or removal.of such signs incorporating any of the same.. Membet'-Stockholder 

acknowledges that upon.the occuttence of an Eventof Default {as defined in Paragraph 4 below) 

with respect to Member-Stockholder, or t1pon termination of its membershipifeatlier, then Key 

may at any tfrne thereafter give notice to Member-Stotkholder to cease the use of suc.;hna.mes~ 

emblems and logos and rernove and take down all signs incorporating sµch names, emblems or 

logos or any of them; and Member-Stockholdershall immediately comply with such notice. Key 

is. hereby irrevocably granted permission to enter upon Member-Stockholder's pi-emises. to take 

dovm~ at Member-Stockholder's cost, all signs which have notbeen taken down as so requested 

byKey. 

(b) Member-Stockholder furthercovenants and agrees that~ upon the sale qf 

any·store by Member'-Stockholder to a person who is not then a member of Key, Member-­

Stockholder wi11, prior to turning over possession thereof, remove therefrom attsigns, emble:ms 

-s-
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and logos and all. ~erenc:es identifying said store with Key, Key Food Marketplace or any other 

name{and respective e111ble111s andlogos) approvedforuse by the Board (as applicable); 

(c) Member-Stockholder further agrees that no monie:s shall be paid, refunded 

or retm:ned by Keyfo Member-Stockholder if otherwise due unless and until all ofthe terms pf 

this Agreement with respect to the use; maintenance and removal of the "KEY FOOD'\ the "Key 

Food Marketplace" or any other name approved.for use by the Board, and their respective 

emblems, logos and signs in:cotporating the same shall have been full)' and duly complied with 

by Member-Stogkholder. The remedy set forth in this<Paragraph 2(c:) is in addition to any othet 

remedy granted to Key underthisA,greement orat law or in equity. 

(4) Member-Stockholder agrees thafexceptas expressly perrni1:ted hereby; it 

shall have no right in and tothenatne"Key Food",. "KeyFoodMarketplace'\or any other name 

approvedfotuse by the Boatd ofDirectors of'Key, ortheirrespective emblemsandlogos. 

(a) Member~Stockholder agrees to purchase from ot through Key its 

requirements of prod11ets9n the terms and conditions set forth in the Supply Agreement 

(b) Member-Stockholder agrees to fµlly 00111ply with aU rules and tegulations 

now in existence or hereafter promulgated by Key's Board of Directors with respect to the>sale of 

advertised products in member stores. 

(c) Member ... $tocldioldetagrees to fully co111p1y with ail rules and regulations 

now in existence or hereafter promulgatfld by Key's Board ofDirectors with respect to the 

maintenance of capital :by members of I{ey. 

(d) Key hereby restates and reconfitmsits obligation to pay t(l Me:mber-

Stockholdei's,. subject to the terms ofthis Agreement (including, withoutJimitation,the 

-4-
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provisions of Paragraphs 5~ 6 and 7 hereof), all patronage dividends eamed in each fiscal year of 

Key. on or before the 15th day of the ninth mon.thfollowing the close of such fiscal year. 

4. Each of the events referred to in clauses (a) through (m) ofthis Paragraph 4 shall 

constitute an 'iEvent of'Defatilt": 

(tl) The Memqer-Stockllolder shall faH to perfonn any. ol)Hgatipnherein 

contl:lined or otherwise breach this Agreement; 

(b) Any representation or warranty made in this Agreement by Member-

Stockholder shall prove to be falseorrnisleadingin attyrnaterial respect; 

(c) The Member-Stockholder shall fail to pay when due, any indebtedness 

owed toKey{beyond the expiration o£any applicable grace or.cute period containedin any 

instrument or document evidencing such debt,. if any); 

(d) The Member-Stockholder shall fail to pay when due any indebtedness of 

Member--Stockholder guaranteed by Key (beyond the expirationof any applicablegrace.or cure 

period corifa.ined in ari.yinstrurnent Or document evidencing such debt,. ifany); 

(e) The Mernber"'Stockholder shall (i)suspend its business activities, (ii) 

become insolvent,. (iii} be unable to p~y its. debts as tbey mature,. or (iv) make an assignment for 

the benefit of creditors; 

(f) A meeting ofMember;..Stockholdds creditors is called; 

(g) A receiver. custodian or·trustee shall he appointed for Member-

Stockholde:r o:r its ptoperty; 
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(h) Except as may be permitted by Section 10 hereof, Member-,S1ockholder's 

property shall become subject to any security interest, mortgage, encl.ltnbrance, lien or attachment 

(which has not been consented to in advance by Key in. wiitifig); 

(i) Any material portion of the Collateral Security (aS determined by Key) 

shall become subject to any foreclosure or attachment proceedings; 

0) A petition under the federal bankruptcy laws shall be filed by or against 

Member..:.Stockholder; 

(k) Member-Stockholder shaH seek reliefunderany insolvency statute, 

federal, state or other; 

(1) Anyguatarify O:fMembet-Stockholderis obligatio11s to K.eyshalfbe. 

terminated without the prior written consent of Key; or 

(in) Mem.ber..:.Stockholder shall sell all or suhstantiallyall oflts assets{other 

than inventory in.the ordinary course ofbusiness). 

Upon tile pccurrence of(x) any Event of Default desc1ibed in clause (j) of this Paragraph 

4, all obligations ofMember-Stockholder to Key, whether or notyetdue, shall forthwith become. 

in:rrnediately due and payable,. automatically and without any act of Key oi• (Y) any other Event of 

Default> all obligations of Mernber-Stockholderto Key, whether or not yet due, shall at Key's 

option, forthwith becomeimmediately clue and pay~ble, in each case without presentn:ient, 

dernand, protest; f).otice or other requirement of any kind, all of which are hereby expressly 

waived by .Mem.berwStockholder. Upon the occurrence and continuation of an Event of Default, 

Key; in its sole and absolute discretion, ahd without limitation to any other remedyitmayhave 

under this Agreement, any other agreements with Member or any affiliate of Member, or atlaw 

-6-, 

Case 20-731, Document 154-1, 11/12/2020, 2973205, Page73 of 122



A-1172

or in equity, may refuse to provide the benefits ofmembership to the Member-Stockholder) 

including, without limitation, by stopping the shipment of any products to Member-Stockholder 

and by:no longer providing insurance, computer suppo.rt and. advertising support to the Member­

Stockholder. 

5. (a) To secure the payme11t ofaeyandaU sumswhichMembet'-Stockholder 

may now owe or hereafter may oweto Key(whetherunder this Agreement, U11derthe Supply 

Agreement or otherwise), and further, to secure the full~ faithful and timely performance by 

Member-Stockholder of the t~ covenants, and conditions ort its part tube performed UI'.Lde:r 

this Agreement or under any other agreement between Member-Stockholder and Key, Member­

Stockholder does hereby gtantto Key a secutity interest in, and to the extent applicable, does 

her¢by pledge, assign and tr1:U1sfer to anel deposit with Key, all shares of capital stoCJk of Key 

issuedfa the na.me of Member-$tockholder; whether now owned or hereafter acquired, together 

with the capital, capital surplus and all other such accounts related thereto, and all other rights 

and monies flowing the.tefrom, including, but not limited to, dividends ru:i.d patronage earnings, 

patronage dividends and patronage refundsi To the extent that such shares of capital stock are 

u11certuicated, Membet;;$t:ockhplder and Key- each herebyagree that the terms of the immediately 

preceding sentence constitute Key obtaining conttol of such shares for purposes of the New York 

. Uniform Commercial Code. Key, by any officer, fahereby constituted as the attomey-cin~factof 

Member•Stockholderto execute Member-Stockholder's. name with respectto all such shares of 

capital stock, such power being il'revocable and coupled with an interest. 

(b) So long as an Eventof Default shall not have occurred and be continuing 

with respect to Membe.r-StockholcJer, Member'-Stockhol<ler shall have the right to vote the 
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aforesaid stock. 

(c) Upon termination of the membership in Key of Memher--Stockholder for 

any reasonwha.tsoever, Key, as attorney-in-fact for Member-Stockholder, sha:Jlhave the absolute 

right and option to transfer and convey to Key all of the capital stock of Key then owned by 

Member-Stockholder in comdderation of the par value thereof. In such event,Keyshall pay to 

Member-Stockholder a sum equal to the amount; if any, by which the aggi;egate par value of such 

shares eKceeds the indebtedness owed by Member,.Stockholder to Key (which indebtedness shall 

include, whether or not then due, any indebtedness ofMember•Stockholder guaranteed by Key). 

The remedy set forth in this Paragraph S{c) is in addition to any other temedy granted to Key 

under this Agreementor at law or in eqtiity. 

6. (a) To further secure the paymentof any and all sums. which Memher-

Stockholder1nay11ow owe or hereafter may owe to Key (whether under this Agreement, under 

tb:eS.upply Agreement or otherwise)and further, to secure the full, faithful and timely 

performance by Member-.Stockholderofthetenns~ .covenants, and conditions on its part to be 

performed under this Agreement or under any other agreement between Member-Stockholder 

and Key~ Member-SWckholder does hereby grant to Key a security interest in all assets of 

Membet-Stoc;kholder, whethe1· now or hereafter existing or now O\•vned or hereafter acqttited. and 

wherever located, ofevery kinq and description-, tangible or intt,1pgible, including, but not limited 

to.the assets and.properties set forth on Schedule C hereto·(collectively, the "Collllteral 

Security"}. 

(b) Key shall notbeJiable for failure to collect ortealizeupon Collateral 

Security or any part thereof or for any delay in so doing, nor shall Key be under any obligation to 

-8-
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take any action whatsoever in regard thereto. Key shall use reasonable care in the custody and 

preservation of the Collateral Security fa its possessiort. 

(<:) Member-Stockholder hereby authorizes Key to file one or 111ore financing 

statements and renewalsthereof(with or~ to the extent permitted by law_;without the signature of 

Member-Stockholder) under the Uniform Commercial Code naming Member-Stockholder as 

debtor and Key as secured party and indicating therein the types or describing the items of 

Collateral Security. Member-Stockholder agrees upon demand by Key to execute, file and record 

any such finartcing statements and renewals thereof, notices. affidavits or other documents and to 

take all such other actions as Key may deemapptop1iateto protect or perfectKey's security 

interestintlie Collateral Security or to otherwise accomplish the.purposes of this AgJ."eement. 

Member-Stockholder further agrees to pay all filing fees and to reimburse Key fo1• all reasonable 

costs and expenses·.of arty kind, including attorneys; fees and expenses,incurted by Key in any 

way in connection with the Collateral Security and/or the collection of any obligation of the 

Merober;.Stockholder tq Key. Key shall have the right by any officer to signMerober­

Stopkholderis ruune to any financingstatementortenewal thereof or similar instrument 

(q) With respectto each of the locations set forth on Schedule Aheretothat is 

not owned by Member-Stockholder, Member-Stockholder shall use its reasonable best efforts to 

deli vet to Key a collateral access and landlord waiver agreement in form attached as Exhibit A 

hereto. 

(e) Member-Stockhokler hereby covepants to Key that, unless Key shall 

otherwise consent thereto in writing, all ofthe Collateral Secmity shall be cn,vned byMember­

Stockholderfree and·clear of all security interests, liens and encumbrances of any kind. 

-9-
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7. (a) If an Event of Default shall have occurred and be continuing, Key shall 

have. in addition to all other rights .and remedies, the remedi.es of a secured party Uhder the New 

Yo:rk Uniform Commercial· Code with respecttothe Collatera.lSecurity includfug, without 

limitation, the tightto. enter the premises where the Collateral .Securify is locateµ and take 

possession ofsu.ch .. CollateralSecuritywithcmtjudicial.•process, and.neither·Member-Stockholder 

noritsagentsshallresist orinterferewith Key's exercise of such right Key maydispose of the 

Collateral Securify at private or public sale, upo11not less than five (5)days noticein writing to 

Member-Stockholder before the time of the sale or disposition, which notice the parties agree is 

reasonable; provided that no such notice need be given by Key with respect to Collatera.l Security 

which maybe perishable or threaten to rapidly decline in va1ue. t<:ey may apply the net proceeds 

ofa:ny sale ()1' other disposition of Collateral Security, after deducting all costs and expenses of 

every kind occurred therein or incidentalthereto,. including reasonable attorneys' fees a:nd 

expenses, if any, to the payment ot satisfaction in whole or in part of the obligations of Merober­

Stock.holderto Key whether due or not, absolute or contingent. Aftetthe application of such net 

proceeds an:d the retention of reason.able reserves for charges to Key for Member;.Sfock:holder's 

ptrrchases from.third parties, and afterthe paym:e.ntby Key 9f a11y other amount required by any 

e1dsting or future provision .. of law, Key sha:11 accountforthesurplus, if any, The Member .. 

Stockholder sllall remain liable to Key for the paymentofanydefi.ciency, which deficiency Shall 

bear interestatthe rate set forth in Paragraph 13 hereof. 

(b) If an Event of Default shallhave. occurred and be continuing, then in 

addition to a:ny other remedy ofKey ·co:ntain.ediil this Agreement ot provided at law or in equity, 

Key is hereby authorize<l at any time a:nd fi:om time 1:Q time, to the fullest extent permitted by 
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law, to set-off and apply any and altdeposits.and other amounts at any time held.and other 

indebtedness at any time owing by I<eyto or for the credit or the account of Member-Stockholder 

(including, witho.utlitrtltatiort, any dividends, p11ttonage earnings, pa'trQnage dividends and 

p11trpnagerefunds, capital, capital surplus, earned surpJusand all other monies held forthe 

accoU11to£ Member-Stockholder) against any and all of the obligations of Member-Stockholder 

now or hereafter owing by Member-'Stockholderto Key (whether or not any such obligations 

shall have matured); Any right of setwoff exercised by Key shall be deemed.to have been 

exercised immediately on the occurrence of an.Event.of Default, even though such set-'offis 

made or entered on the books o:f Key subsequent thereto. Ifan Event of Default shall have 

occurrtRl. and be cQ11tin11ing, Key shall also have the right, in its sole and absolute discretion, to 

withhold paymentto Member-Stockholder of any andaU such deposits, amounts and other 

indebtedness. 

8. Member~Siockholdetagrees to keep and maintain the followirtg .insurance 

coverage so lortgas itis a member of I<ey and such coverage is available to the members o:f J&ey 

generally under the K.ey Food Members J:nsurance Program~ 

(a) Commercial General Liability with a $1,000,000 combined siQgle Hmitfor 

bodily injury and properfy damage and $2,000,000 annual aggregate per locatio~ with a separate 

$2,000,000 annual aggregate for products liability and completed operations. The coverage 

should include blanket cori.tractual, personal inju:ry,Jiquorlaw liability, broadfornt property 

damage, fire, legal liability, employee benefits errors and omissions,landfo.rds and lessors as 

additional insureds where applicable, knowledge of occmtence, notice ofticeu1tence, 

unfotentionaLerrots and omissions,!. and the hostile fire a11d heating, veQtilaticm and air,. 
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conditioningexceptions tothepollution exclusion. The policy should be onan.."occm-rencil' 

form and provide :for defense costs in addition to the limits ofliability. 1n additicm, the policy 

should not contain any exclusions.beyond those in a standard Insurance Services Office 

CtunprehensiveGenetalLiability form. If a decfuctible applies to the policy, it should beno 

more than $1;000 per occurrence; 

(b) Comprehensive AutomobileLiability with limits of :ri.oUess thari 

$l,000,000 combined single limit for bodily injury and property damage, including coverage for 

an owned} non-owned at:1.d hired vehicles. lfthere are no owned automobiles, the nofi-Owrted and 

hh-ed car coverage must be provided on a stand.alone basis or as part of the Conipreliensive 

General Liability coverage referted to· in Subparagraph (a); 

(c) Umbrella Liability for a minimum limit of $10,000~000 with coverage to 

be atleast as broad as the primary liability provided in Subpa:ragraphs (a) and (h); 

(d) Ptoperty insurafice for personal property, including inventory of the 

Member-Stockholdet, and Key's interest in such propeey, Covttage shall be 011 an 11Al1 Risk:" 

basis. including Flood, Eruihquake, Windstorm, terrorism., Spoilage Md .Backup ofSewers at:1.d 

Drains; on a fullreplacement cost basis with no coinsurance penalty, up to the fuILreplacen:ient 

cost for all property. Coverage should also be extended to include Blanket Business Interruption 

and Extra Expense; The application.of a deductible to this coverageis acceptable. but in no 

event shall the deductible be .greater than $10,00Qper occurrence withoutprlor written approval 

fromKey; 

(e) Boiler & Machine1y coverage, for Property, .Business Intenuption and 

Ex.traExpense,includingspoilage from off premises power interruption. fftheBoiler & 
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Machinery coverage is unde1-written by an insurer other than the property insurer, then both the 

Boiler & Machinery polity and. the property policy should have a njointfoss0 provision; 

(fJ Workers' CornpetlSation; and 

(g) Stat:lltory State Disability and any other applicable State requirements. 

Key shall benamedas additional insured on all insurance included in Subparagraphs(a) 

through{e) above, and as a loss payee on all insurance included in Subparagraphs (d) and (e) 

above, All such policies should be placed with companies reasonably acceptable to Key, have an 

A.M. Best's ratings of A-VII or better, and beJicensed in the State of New York as well as all 

states in which Memb.er-:Stockholder has a store. Key is irrevocably authorized to<file all claims 

for loss under each insurance policy'. and if: an Eventof J:>efaµ.lfshall have. qccurred and .. then be 

continµing; Key is granted and shall have the sole right to adjust, settle and collect any claims for 

loss filed under each of the policies by such means, at such times, on such·tenns and in the name 

of Key or Member .. Stockholder, or both. as Key may see fit; and, in .furtherance of said right, 

Member-Stockholder hereby irrevocably grants a power of attorney to Key, which poweds 

coupled with &n. interest, in the name and tm behalf of Member-StQ(.}kholder to; upon the 

occurrence and during the continuance of an Event qf Default, execute releases !ind all other 

d◊c:uments and endorse checks or drafts payable in respectof any claims.for loss filed by or on 

behalf of Key or Member-Stockholder under each such policy, 

Member-'8tockholder further agrees to deliver as promptly as practicabl:e to Key, or to 

such consultants as directed by Key; Binders, Certf:ficates of Insurance, and tX>pjes of the 

broker/agents submissionto the catriers,including any applicationsj for each policy listed above 

evidencing such covera~j ◊!Key shaHhaye the right to place iru.ch insuranc:eto protect Keys 
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interest atMeniber,Stock:holder's expense. lhe certificates sha1l r((lquire Key be given at least 

sixty (<iO}days wdttennotice, by registered or certified ma.il, pdor to>cancellation or material 

change or non-renewal thereof. Once the policies are issued, full copies of such policies 

including all forms and endorsements shall be. forwarded to Key or to such consultants as 

directed by Key, 

In the eventthatMemb.er--Stockholder does not part:icipateih any available insurmce 

program provided on behalf of the. Co-'Op, Member~Stock:holder shall reimburse Key for any· 

additional cost such non-participation creates as determined atthe end of the program year: 

In the event thatMember~Stockholder participates in any program made available to it, 

Member-Stockholder shall remain a participant in such program until the next anniversary date 

of the program. Not more than 45 days or less than 15 days priorto each renewal date of the 

ptogram~ Key shall provide Member-Stockholder with. pricing information fotthe nex:tprogtam 

year, Not more th.ant 5 days following Member~Stockholder's receipt of such pric::in:g 

information. Member-Stockholder shall notify Key h1 writing whethedt will participate in the 

program. forthe next program year~. If Member-Stockholder elects notto participate in the 

program for the next program year, such notification by Member-Stockholder to Key shall 

include.details of the intended replacement coverage including the submission made to the 

teplacementinsurance company on its behalf along with any a.pplic::ations completed. If 

Member~Stockholder fails to comply with the foregQing requirement, itshall reimburse Key for 

reasonable eos:ts incurred as a result ofMember..:stoc)choldetleaving the progra111 as <ietermined 

at the end of the program year (fucludin& without limitatio~ the costs of retaining an 

independent insurance consultant selected by Key to verify Mem.ber-Stockholdet's compliance 

-14-
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with the requirements of this Section 8). 

9. Member-Stockholder hereby covenants and agrees thatit will indemnify and 

defend Key and its officers, directors, servants, agents, representatives and employees from and 

against, and.hold each ofthem harmless from, anyand all loss_,liability,damage, cost_and 

ex_pense, incfoclingreasonable attorneys' fees and expenses, arising out of or relating to the 

ownership; management,. operation or control of any stores or other premises ofMember­

Stockholder,the equipment and machinery thereat or utilized in delivedes thereto and the 

business thereat conducted, including, withoutJimitation, arising out ofor related to the 

negligence or alleged negligence ofMember-Stockholdet or any ofits agents, representatives, 

servants or employees. 

Keym:ay, in its sole and absolute discretion, subordinate its security 

interest in the assets of a M,ember:..Stockholder on such te1ms and conditions asits Chief 

Executive may determine consistentwith the pastpracti-ces ofKey{and, in such event, Key shall 

be deemed ·to--have consented in writing to any security interest as to which Key's security interest 

is subordinated). 

(b) Key m~, in its -sole and absol11te discretion, w~ve its requirement for a 

security•interesfto be granted byMember~Stockholder undertheprovisfons of Section 6(a) 

hereof: andnos:uch security interest shall be .grantedbyMemberc.Sfockholder to Key, provided 

that (1) Key shall be granted a firstpriority, perfected security interest or mortgage in collateral 

that is acceptable to the Chief Executive ofKeyin his sole discretion, and (2) such collateral 

shall have a fair matket value (as reasonably determined l)ythe ChiefExecutive ofKey in 

accordance with valuation standards utilized, by .major·bankinginstitutions doi11gbusinessin the 
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City of New York) at leastequalto 150%ofthe aggregate indebtedness, liabilities and 

obligations (whethet fixed or contingent) of Member.;Stockholderto Key. If the provisions of 

this Section IO(b) are applicable, then.Key shall not file a financing statement with tespectto all 

of the assets of Member-Stockholder under Sectiqn 6 (and, ifsuch provisions become applicable 

after the filing of any .su.ch financing statement lJy Key, Key will promptly amend or terminate 

thesam.e). 

(c) The filing ofa financing statement by a lessor ofequipment to a Member-

Stockholder with respect to leased equipment shalLnot be deemed a breach or violation of this 

Agreement; provided that the scope of any such financing statement shall solely be limited to 

such leased equipment. 

11. The loc~tion ofall stores operated by Merrtper-Stockholder, the employer 

identifi~ation number(EIN} of;Member"'Stockholder, and the names, re~identfal addresses and 

telephone numbers .of all ownersi partners, stockholders~ officers and. directors ofMember;. 

Stockholder are set forth in, respectively$Schedules A art:d B annexed hereto. Member­

Sto:ckholder agrees to promptly notify Key in writing of the nature and timing of all proposed 

cha.ngeino either 'Schedules Aor B, and further agi;ee;s thatthe.same shall be subjectto the 

provisions of Key's Certificate of Ihcorporatiort, By-laws and rules and regulations applicable 

thereto. At. such times as Key may request, Member-:Stockholderagrees to affirm in writing the 

continuing accuracy•ofthe information setin SchedulesAandR In:additlon~.Metnber­

Stockholder represents and wru.-rants to Key that its ®1'tect name, as set.forth.in its. document of 

formation or organization (e:g., certificate of incorporation), is set .accurately forth. above its 

signatun: line to this Agreement, Mernber-$tockholder further agrees to notify Key o:f any change 

Kl6-
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in its co~porate JWllle or in its jurisdiction of formation, in each case notlessthan 30 days prior to 

takingany such action. 

12. This Agreement shall be .governed by and construed in accordance with the 

laws of the State of New York without regard to a:ny conflicts ot laws provisions thitwonld 

result in the application of the substantive laws of another jurisdiction~ Member­

Stockholder hereby irrevocably consents tq the exclusive jurisdiction in aml .venue of the 

Supreme Court of the State ofNtw Yorkfor the County of New York and the United 

Stat-,s DistrictCourt for the Southern District of New York in connection with any action 

or proceeding arising out ofor relatingto this Agreement or any agreement, documentor 

instrument delivered pursuant hereto, and Member-Stockholder further irrevocably 

consents to the .service of process in any such action or proc~ding by the malling of a copy 

of such process to Meml)-,r-St(Jckholder by Certified M;til, Retum Rtceipt Requested, at 

the address set forth on SrhedJJ.le A hereto. In the event oflitigation behveen Member­

St()ckholder and Key over any matter arising out of or related to this Agreement, the right 

to a trial by jnryis hereby waived by Member-Stockholder and Key. 

13. In the event that Member-Stockholder owes Key any sum of mo~y; whether 

@der this Agreement or o:thetwi.se, and does not pay such amount when due, then.Member­

Stockholder shall i,ay (i) interest011 the amount-due from its due date to the date the mnount is 

paid in full at a rate ofinterestequal to l ½ % per month (18% per annum) and{ii) on accountof 

all sums that are not paid when due in respe:ctof merchandise sold by Key to Member­

Stockholclet (which for this purpose shall include drop shipments that ate ce11trally billed to and 

paid by Key on behalf ofMember-Stockholder).or services provided by orthroughKey to 
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Member~Stockholder, a service fee.of up to 3% (as determined by Keyin its sole discretion) of 

the .amou:ht that is not paid when due; provided, however, that if such amou:htswould constitute a 

rate in excess of the maximum rate of interest permitted to be charged to Member-Stockholder 

under applicable law, s.uchrate shall not exceed the maximum rate>ofinferest permitted to be 

charged. All suchinte1-estan:d service fees which may be payable by a Mem,ber-,Stockholder to 

Key shall be payabl¢ oII demand. :Member;;Stockholder shaH pay Key $ 100;00 if Key deposits 

any check given by Member-'Stockholder to Key and such check is notpaid for any reason 

whatsoever (including insufficient funds); provided that following the .first such check that is 

unpaid for any reason whatsoever, the $100.00charge. shall be$200.00. In. the event that Key 

shall instituteanyJegaLactfon to enforce the ot,HgatiQns owedby Member-StockholdertoKey; 

whether under this Agreement 01 otherwise, Key shall be entitled .to receive its cost.s of 

c()Jfocti()niincludingreasonable fltt<Jmeys' fees.and disbursements. 

14. Member.cStockholder hereby authorizes Key to obtain credit reports from time to 

time on Member~Stockholder andits owners~. partners, stockholders~ officers<and directors. 

15, Neither this Agreement nor any pro-vision hereof may be amended or waived 

xmless. such amendment or waive:risin writing and signed,inthe case ofan amenclment. by Key 

and.Melllber,..Stockholder, or in the case ofa waiver, by the party against whom the waiver is to 

be (:}ff1;:ctiye. No failure or delaybyapartyiu exercisinganyrighttpower orprivilege hereunder 

shall operate as a waiver thereofnor shall any single or partial exer.cise thereof preclude any other 

or further exefoise theteof ot the exercise of any other tight, power or privilege. E:xceptas 

specifically provided otherwise herein, the nghts and ren1edies herein provided are cumulative 

and noneis exclusive ◊f any other, or of ®.Y :rights or remedies that fl pl:llty may otherwise have 
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at law or in equity~ Any provision hereof which may be adjudicated unenforceable shallnot 

affect the validity of any other ptovisionhereof. 

16. All notice$,teports, requests and other communicaticms required or permitted to 

be given hereunder (all ofthef'oregoing hereinafter collectively refen:ed to as 

"Communications'') shall be in writing and, except as ptovided in Paragraph 12; shall be deemed 

to haye been duly given if delivered personally with receipt acknowledged or sent by U.S. first 

class mail, postage paidi or by recognized overnighteourierfor next day delivety, addressed in 

the case of Communications>to Key. to itat 1200 South Avenue, Staten Island~ New York 10314, 

Attn: Chief.Executive, and inthecaseofCommunicationstoMember-Stockholdet, toit at its 

address fot Conununications s~ forth on Schedule A hereto,· or to such other or additional 

address as any party shall hereafter specify by ComII1:1,mi.catipiJ to the other party~ Notice of 

ch~ge of address shall be deemed given when actually received or upon refusalto ~pt 

delivery thereof~ all other Communications shall be deemed to have been given; received and 

dated on the earlier of: (i) when actually teceived ot upon refusal to accept delivery thereof; or 

(ii) on the date when delivered personally, one (1) day after being sent by overnight courier and 

£our (4) business days after mailing; as.aforesaid. 

[The rettuiinderof this page is intentionally leJfblank, Signatwesfollcw.J 
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IN WITNESS V/HEREOF, Key andMember~Stockholder have caused this 

Agreement to be duly executed the day and year first abqve written. 

KEY FOOD STORES CO-OPE 

f!.kP 
By: _________ ~-----

Chet Koby, Vice Presiden.",;W,,l,..w;w_, 
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SCHEDULE A 

TOMEMBERSIDP AGREEMENT 

BETWEEN KEY FOOD STORES CO-OPERATIVE, INC., AND 

PARAMOUNT SUPERMARKET INC., MEMBER-STOCKHOLDER 

The stores operated by Member-Stockholder are. as follows: 

StoreAddress; Logo 

196-35 Horace Harding Blvd.; Flushmg, NY 11365 

2424 Flatbusb Ave,, Brooklyn, NY 11365 

Address for Communications.: 

1209 Utica Ave., Brooldyn, NY 11203 

Exhibit A 
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SCHEDULEB 

TO MEMBERSHIP AGREEMENT 

BETWEEN KEY FOOD STORES CO-OPERATIVE, INC.,AND 

PARA.MOUNT SUPER.MAREK.T INC., MEMUER-STOCKllO~DER 

The names and addresses ofallpartners, stockholders, officers and directors ofMember­
Stockholder are: 

Joseph 
Verderosa 

Title or Percentage 
Position Ownership 

President 100% 

Home 
Residential Address Telephone Mobile Phone 

No. No. 

75Adler Lane 718 757.,9452 
SI, NY 10307 

The employer identificatiorrnumber (BIN) ofMember-Stockholder. is/J/--/1-J/~d 1 · 
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SCHEDULEC 

TOMEMBERSHIP AGREEMENT 

BETWEEN KEY FOOD STORES CO-OPERATIVE, INC., AND 
PARAMOUNT SUPHRMAIUCft'TJNC. , MEMBER-StOCKBOLDER 

DESCRIP'flONOF COLLATERAL SECURITY 

Pursuant to the Membership Agreement, Member-Stockholder has grantedt(l Key a 
continuing security interest in all assets ofthe Member..:Stockholde1-, whether now o:wned or 
existing or hereafter acqtdred or arising or in. whic:h.Member~Stockholde:t now has or may 
hereafter acquire any :tights,Jncluding, Without limitationr the following; 

l. All accounts (including health-careirts:u.rance receivables), accounts receivable, 
contract rights, letters of credit,lettets of creditrfghts, rights to proceeds of letters ofcredit, 
a.cceptances, guarantees. drafts or Qtherforms Qfobligations and receiyables ofMember­
Stoc:kholder(all offhe foregoing lierein collectively called accounts), whether or not the accounts 
be· listed on any schedules, assignments or reports furnished to Key from ti:meto time, whether or 
notthe aeCQuntsare nowexisting or are created at any timehereafter; together W'ithallgQods; 
inyentpry and. merchandise returned by ·or reclaimed by·or repossessed from customers wherever 
such goods, inventory and merchandise is located, and.all proceeds thereof: including butnot 
limited to, proceeds of insurance thereon; and all guaranties~ securities, and liens which Mernber­
Stockholdermayhold for the payment ofany accot111ts, in.eluding without limitatiofi~ all rights of 
stoppage in.transit, tep1evinand reclamation and all other rights.and remedies 9fanyt111paid 
vendor or lienor; and allliens held bythe Member-Stookholder as a mechanic, qontractQr; 
sti.bcontractot, materialtnan,.machinist, mMUfacturet, artisan, or·otherWise. 

2. All inventoryofMember--StQckhokier wherever located; inclµdingwithout 
limitation~ all goods, .t:aw rnateiials, wotk in progress and finisfled merchandise, findings or 
component materials, and all supplies, goods, incidentals. office supplies. packaging materials 
and Eltlyand alUtems used or consumed in the operation of the business ofthe Member~ 
Stockholder or which contribute to the finished productor to the sale, pmmotion and shipment 
thereof, in which. Member-Stockholder now orat any time hereafter may have aninterest, 
whether or not suchinvetitoty is listed on atiy schedu.1e or on any reports furnished to Key from 
time to time; all inventory whether or not the sameis in transit orin the constructive.~ actual or 
exclusive occupancy of possession ofMembe:r--Stockholder or isheld•by Member-Stockholder or 
hyothe:ts for Member-Stockholder's account, including without limitation, all goods covered by 
purchase orders and contracts with spppliers and all goQds billed an<l held by s11ppHe1'$; insurance 
policies and proceeds thereof cQveringinventory; aUproceeds and pi-oducts of arty artd all of the 
foregoing resulting for the sale,; lease or other disposition ofinventocy, including cash, accot111ts; 
contract rights, other noil'.'.cash proc¢eds !llld trade;;ins. 
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3. All machinery, equipment, fix.tures,.funtlturefurnishings, improvements,·tools, 
:fuel and goods of any kind1 whether now owned or hereafter acquired or in which Member­
Stockholdet may in the future acquire an interest. 

4. All documents. instruments (including promissory notes), documents of title, 
policies and certificates of insurance, guaranties, secmities, inve~ment property, chattel paper, 
deposits. proceeds ofinsurance,. cash,. liens or other properly owned by the Me.:rrtber.;Stockho1det 
or inwh}chl(has an interestwhich are IlQW or may now or hereafter be in the possession of 
Member,.Stockholder or as to whiehMember.-Stockholder may now or heteafter control 
possession by documents oftitle or otherwise, including, butnot limited to, all property allocable 
to unshipped orders. 

5. All bank accounts, including, but not limited to~ deposit accounts;. now existing or 
hereafter atising;together with the rightto withdraw from said bank accounts and make deposits 
tothesam.e. 

6. AU general intangibles, now ex:isting>or hereafter owned or acquired, including, 
but not limited to, paymentinta11gibles, patents; patent application, trademarks; trademark 
registrations: and applfoations therefor, trade names. trade processes, copyrights~ copyright 
registrations and applications therefor; licensesj franchises, tax refunds and the corporatemune 
and good wilLof Member,;Stockholder's lJusiness; and all Ucenses, pernifts, agreements of any 
ltirtd or mi.tureplll-suant to which .(i)the Member-Stockholder operates or has authority to operate, 
(ii)the Member"Stockholder possesses; uses or has authority to possess or use pr9perty (whether 
tangible orintangible) of others, or (iii}others possess, use or have authority to possess or use 
property {whether tangible or intangible) of the.Member-Stockholder. 

·7. All of Member~stockholder's existing and future leasehold interests in premises oi' 
facilities leased fromthitd pruties by Member-Stockholder; 

8. All books, records, customer lists, supplier 1ists, ledgers, evidence 0£ shipping, 
invoices, purclu!.se orders, sale orders and aUother evidences Qf Member-Stockholder's. business 
records. regardless ofthe medium of recording,. including all• tapes;.disks, diskettes·.and:other data 
and software storage media and devices, file cabinets, drawers and furttlture thatmay hold the 
same, all whether now owned or ht existence or hereafter ai.isiltg or acquired. 

9. All tort claims .of Member-Stockholder. 

10. All patronage dividends1 distributions and. all other.am.aunts owed by Keyto 
Member-Stockholder; and all property ofMemher•Stockholder in the possession .or under the 
control ofKey; 

11. All other property in which Member-Stockholder may have granted or may 
liereafter grant fu• Key a. security interest. 

12. The Memher-Stoclcholder1s membership interest in Key Food Stores Co-

Case 20-731, Document 154-1, 11/12/2020, 2973205, Page91 of 122



A-1190

Operative, Inc. including, withoutlimitation, all of the Member-Stockholder's right, title and 
interest in and to the capital, .capital and surplus and all other such accounts related thereto, and 
all other rights and monies. flowing there:from and atl certificates,. if any, teptesenting such 
membetship intel'est. 

13. AU renewals, substitutions, replacements, additions, accessions, pmceeds and 
products of any and all ofthe foregoing. 
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Eichihit A 

LANDLORD'S WAIVER AND CONSENT 

Thii;LANDLORD'S WAIVERANDCONSENT(this "Agreement"}dated.as of 
[• l, 20[•] from[•] C'Landlord''), in favor of Key.Food Stores Co-Operative,Imi.;aNew York 
cooperative corporation (the '~Secured Party"), having an office at 1200 South Avenue, Staten 
Island, NY l0314. 

WHEREAS, the Secured Party and [• 1 (the "Debtor'') are partyto that certain 
Supply Agreement dated as of[•J(the "Supply Agreement"}; 

WHEREAS,.the Secured.Party has made and may make, pursuantto the Supply 
Agreement or otherwise, one.or more loans, advances, and/or other financial accommodations to 
theDebtor, securedpursuant to that certain Membership Agreement dated aso:f[•] by and 
betWeen the SecuredParty and the Debtor (the "Mernbersltlp AgteemenfTand 011e ormote other 
agreements, instruments or documents (as amended, renewed, extended, m◊dified, refini:tnced or 
replaced frorn time.to time,. theUSecuritv Agreements") gt;anting security interests in and liens on 
the Collateral (as &fined ih the Membership Agreement), including butrtQt limited to all 
presently owned andhereinafte:racquitedihventory and equipment of the Debtor; and 

WFIEREAS, any or all of the Collateral is or .lllilY be ins.talled or kept at the 
premises known as [• ], more particularly described in Schedule A attached hereto and made a 
part hereof: whicltptemises (the "Premises") are owned by Landlord and leased tothe Debtor 
pursuant to that.certain [ Agreement Qf Lease] commencihg [•] (the ''Lease'l). 

N"OW, THEREFORE:, uindlord, in consideration ofthe sum of$L00and other 
good and valuable considerationi the receipt and sufficiency of which consideration is hereby 
acknowledged by Landlord~ hereby agrees as follows: 

1. Landlord agrees that any right, claim, .title; interest or lien in respect of.any of 
the Colfatera.l (includingwithoutlimitation anyrightofdistraint,levy, execution or sale) that 
Landlord may haye or acquire for any reason or in any manner(ihcluding by reason of the 
Collateral beihg installed in or on,. attached to or located in or on the Premises, or otherwise), 
whether arising under any statute, contract (including the Lease) or common law,. now or 
hereafter in effect, is hereby made fully subordinate, subject and inferiol' to every·right,claim. 
title, interest and lien in respect of the CollateralinJavor ofthe Secured Patty to the full extent 
thatthe same,secures or may hel'eaftersecure any and allobligations>and indebtedness of every 
kind, now existing or heteafter arising, of the Debtor to the Secured Party ih accotdance with the 
terms of the Supply Agreement, any other agreements governh1g such indebtedness and the 
Security Agreements. Landlord further ~'.OOS that the Collateral will rerrutin personal property 
and will not become a fi,cJnre orpm't of the Premises. 

2, Landlord hereby agrees that so long as this Agreement is in effect, Landlord 
shall notex.erciseanyright, assert any claim.,. title or interest in or lien upon, ortak:e·anyaction•or 
institute any proceedings withrespect to, the GollateraL Landlord agrees to use all reasonable 
efforts to givethe Secured Party wi;itten notice of any event which.,with the giving ofnotice or 
passage of time or both, could result in the creation of the right ofLa.ndlord to terminate any 

-7~ 

Case 20-731, Document 154-1, 11/12/2020, 2973205, Page93 of 122



A-1192

lease covering.all or any pru.tof the Premises. Notices to the Secured Party shall be sent to its 
address set forthi:nthe first paragraph hereof to the attention of[•I (facsimifono, [•]). 

3. The Secured Party and its a.gents, representatives and designees may, at any 
time and from time to time upon reasonable prior noticeto Landlord, enter the Premises.without 
the consentof Landlord and remove and take possession of the Collateral free: of any right, claim, 
title, interestor lien of La11dlord, provided the Secured Party restores any parts ofthe Premises 
physically damaged by them in the course pf removal to the condition such parts were in prior to 
such entry and removal of tile Collateral (but the foregoing shall not impose any liability upon 
the Secured Party for any damage by fite or other insurable casualty). 

4. The pl'()visions hereofshallbe irrevocable and remain in full force and effect 
until the Debtprha.s filUy paid and performed all ofits obligations to the Secured Party under and 
in accordance with the terms of all present and• future agl'.eements, instruments and docume.nts 
evidencing such obligations and all present and future Security Agreements (in each case 
including any ex.tensions, modifications and renewals thereof or substitutions therefor at anytime 
made), and untiLall obligations, if any, of the Secured Party to extend lo~ advances or 
financial accommodations to the Debtot· shall be terminated. 

5. This Agi'eement shall be b.indinguponLandlord and its successors and assigns 
and shall inure to the benefit of the Secured Party an.d its respective successors~. assigns and 
designees. This Agreement may not be waived, amended or modified except pursuant to an 
agreementi:n writing entered into by the. Secured Party and Landlord~ Landlord agrees to make 
this Agreement knownto·.any transferee of the Premhies and :anypersonwhomay .haye;an 
interesrorright in the Premises; .Landlord certifies that no consent is required by ~Y mortgagee 
ofthe Premises asa condition precedent to Landford executing this Agreement. Landlord 
acknowledg¢s and agreesthatthe provisions set forth in this Agreementare:~ and are intended to 
be, an inducement and c9nsideration to the Secured Pa.rtyto make, or topermittorei;nain 
outstanding, loans, advances and/or financial accommodations fo the Debtor, and the Sect1red 
Party shall be deemed conclusively to have relied upon such provisions in. making, or permitting 
fo remain outstanding, such loans, advances and/or financial accommodations. 

7. This Agreement shall be governed by,construed and enforced in accordance 
with the laws of the State of New York. 

8, This Agreementmay be executed in any number of counterparts, each of which 
shall be an original and alLof which, when taken together, shall constitute one agreement 

[Theremainder ofthispage is intentionallyleftblank. Signaturepagesfollow.] 
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IN WITNESS WHEREOF, the parties hereto have duly executed this Agreement as of the 
day ~d year first aJ::iove. written, 

[LANDLORD] 

By: ________________ _ 
Name: 
Title.: 
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KEY FOOD STORES co~oP.ERATIVE, 
INC. 

By: ________________ _ 

Name1: 
T.itle: 
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Ackm;>wledg.ed, accepted and agreed to as of 
the date first above written. 

[DEBTOR] 

By.:'"'".-----------------
Name: 
Title: 
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Exhibit A 

Descd_ption of Lease 
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EXECUTION VERSION 

ASSIGNMENT AND ASSUMPTIONAGREEMENT 

This Assigrnne:nt and Assumpticm A.grcein.e.tit(the "Ag1:ebment") is niadeas uf October 
26 , 20l5by and between Key F◊Od Stores Co;.Operative, Inc,, aNew YorkcorpOration ("Key 

Food") and the undersigned ("Member''). Capitalized terms used and not otherwise defined 
hel'eit1 shall have the meanings ascribed to such tenns in the Member Asset Purchase Agreement 
(defined below). 

RECITALS 

WHEREAS, Key Food and Membel' have entered into that cettain Asset Pm·chase 

Agreement dated as. of Odo ber. 26 ; 2015 by and between Key Food at1d Member (the 
"Member Asset Purchase Agreement''), pursuant to which, among other things, Key Food has 
agreed to assign all of its rights, title and interests in, and Member has agreed to assume and 
become responsible for all of Key Food's· obligations under the A&P Asset Purchase Agreement 
(as such term is defined in the Member Asset Purchase Agreement) with respect to the Member 
Stores (as· such tennis defined in the Membct Asset Purchase Agreement). 

AG:RltEMENT 

NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions set 
forth herein. and for other .good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties agree as follows: 

1. Assigmnent and Assumption. Subject to the te1ms and conditions set forth in the 
Member Asset Purchase Agreement, effective as of the Closing, Key Food hereby assigns, gnmts, 

conveys·. and transfers·.·· t~ ··•Member. all of Key F oo<l 's . right, title and. interest . in and to the A&:P 
AssetPurchase Agreement with respectto the Member Stores and Member hereby accepts such 
assigmnenfand assumesia:lL of Ke)'Fcfod' s duties :ind obligations arid agrees to pay, perfornt and 
discharge, as and when due, all of the obligations of Key Food under A&P Asset Purchase 
Agreement related to the Member Stores accruing on and aftet the Effective Date and Member 
agrees to pay, perform, honor, and discharge, or cause to be paid, perfonned, honored and 

discharged,. all such obligations, in.eluding those in connecti.o~ ~ith the, Iv.te111ber Assumed 
T ,iabilities.(as such termisdefined inthe·.A&P Asset Purchase Agreement) inatimely manner in 
accordance with the terms thereof. 

2. Terms oLthe Memberi\ssetPurchase Agreement. The terms of the Member 
Assef P1Jfchase Agteement, includi11g, but not 1h11iled. to, the teprnsentatfons, warranties, 
covenants, agteenmnt:s andh1denmitics relating to the Me111berAcquireff Assets are incorporated 
hel'ein by this reference. The patties hereto acknowledge and ag1'ee that the reptesehtations, 
wruwnties, covenants, agreements and indemnities contained in the Mem her Asset Purchase 
Agreement shall not be superseded hereby but shallremain in full foxceand effect to the foll 

extent provided therein. In. .tbe event of any conflict or inconsistency between the tenns of the 
Purcha;;c Agreement and the tenns hereof, the terms of the Member AssetPurchase Agreement 
shaII govern. 

5$570640_1 
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====··· . .· . 
executed by ea.chofKeyFoodiand Membe 

I .. ·. . .tit ·.·shall. be 
:interrtaJ laws of thto State of.New Yoik without · ivin · effect to ari c 
.· 'sionorru 

-===='.P..,.,ru=·· 1=·s. 'flus .Agi·eemetif may·. be executed in co-untetpru'ts; e~ch o ) w 
rigiMl,Jmtall of which together ghall be• deemed.to• be one and• the s 

d copy of this Agreement delivered by facsimile, email or othe1· mea · 
t1Sh .· ......... ··· ......... · .· ..... · .. · .... · ... ·.· .. · .· ... · .·.·. ·.·.· .. ··•·· .· •. · ... · ... •.·· .. 
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n,;I" Wll'NE$8 WHEREOF, the parties het-eto have c,austd this A$reement tobe e,t~uted 
.;;lS of:the date mstwrittena.boYEl •b)' thekrtmp®tive ofiic~·s1ltereuµ4> dul,yauthorize:d. 

KBYFQOD: KEY FOOD $1'0~ t:O'" 
QPERATJ:V~ J:NO. 

I 
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Paramount S:upennarket Inc, 

MEMBER: 
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Ti-IlS ASSIGNMENTANIJ ASSUMPTION AGREEMENT (this ''Agreement") 
kertteredintoand effective as of0cfoher26, 2015, by and among The Great Atlantic & Pacific 
Tea Company; lnc., a Maryland•.corpota:tion. (''A&P;;), Food Ba:sics,lric.,•. a Delaware. COll)Oi'atiort 
arid .a •whoUy.:owried subsidiary of A&P ("Food Basics"); APWSupermarkets,·lnc,,. a New.York 
corpm;atioh and a: wh0Uy.:owi1ed subsidiary ofA&P("APW;;);. Shopwell,.Jnc;, ft Delaware 
corporation and· a wholly~ownedsubsidiary of A&P ("ShopwelW),.PathtrtarkStores;Jnc., a 
Delaware• corporation and a whollf-owried subsidiary of A&P. ("Pathmark''); A&P Live Better, 
LLC; ··• a Delaware .limited Habilify company . {''Live · 13ettd'); A&P .. Real Property, .LLC, a 
Delaware limited liability cothpa11y arid a whoHy~owned subsidiary of A&P eA&P Real 
Property'' and, together with .A&P; Food Basics~ APW, ShopweU, J>athmark and Live Better, 
''Sellers"), and K.ey F6od Stores Co~Op~i;ative; Tnc.j if New York corporation or any of its 
pemiitted• assignees {''Buyer'') .. SeHei's,. Buyer and the Assignee (a.s hereinafter defined) are 
referred to collectively herein Ets the ''Parties," 

s and > uyer are parties to t mt certam. •.· sset • UI 
as • amended, the ''Purchase• Agreement'')·•. (capitalized 

j ·.-·:·..... ···, •••• • •• ··.··• • • •• • •• • ... 

,.. . .. . . .. . .. 

d 25(c)(H) ofilie Purchase Agreet11er1t; a 

REAS; Buyer as ass1gne its rt ts an 
eluding. withoutlitrtitation; undei-ArtkleVf the 

·n Schedule•J, .. to Paramount Supefmatketinc .. ·(the ''=A=·=-= 
to the requirements and litrtitatfohs of Section 9:6 

..... 

NOW; THEREFORE, in Consideration of 
thePurchaseAgreement;the Parties hereby agree as ro110·· 
.. 

.Assignmenta.ridAssumption. Effective as.oftheClosi11g related to theAcqtiired.Assets 
related to. the StOl'es 1 isted Ort. Schedule 1 attached herefo · (the "Assigried Assets''),. Sellers 
he1·eby assign.; grant, convey; and transfot Seller's tight.title, and interest in arid to the 
Assigned ·•Assets/and• the Assignee· hereby accepts .··such•· assignment and.· assumes and 
agrees to pay, discharge; or perfortn when doe, on ot after the Ciosirig Qak, the• Assumed 

.· Liabilities with respect .• to the Assigned··. Assets.· to .•the· extent .. proVided.•·inthe•.Purchase 
Agreement. 

Conflict. The assigriment and assumption . of the. Assigned Assets and the Assumed 
Liabilities made•. hereundet are made in accordance with artd .·.subject• t6 • the P'ul'chase 
Agreetrient (including, Without· Iifriitatfon, the representations,· wai'rarities, covenants, and 
agreen1et1ts contained therein); which is•.•.incorporated herein. by·. refeterice, •.. In the evenfof 
a Cbriflicf between the terms and condit1ons of this Agreement and the ter1ns Md 
conditionsi of the. Ptfrc:hase Agreement, the tenn.s. · arid coriditfoni. of the Purchase· · 
Agl'eerrien.f sha:ll .. govern, • supersede, and prevail. Notwithstanding anything to the 
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3) 

4) 

5) 

6) 

7) 

8) 

9) 

l 0) 

contrary in this Agreement, nothing herein is intended to, nor shall it, extend, amplify, or 

otherwise alter the representations, warranties, covenants, and obligations ofthe Parties 

co11fained inthe<Purchase Agreement or the survival thereof. 

Notices. Any notice, request; or other Jocutriehl to be g:i\leh. hereundeflo ahy Part)'shall 

be given in the manner specified in Section 9.7 of the Purchase Agreement. Any Party 

may change its address for receiving notices, requests, and other documents by giving 
written notice ofsuch charigetb the other Parties. 

Severability. Whenever possible, each provision of this Agreement shall be interpreted fo 
such manner as to be effective and valid under applicable law, but if any provision of this 

Agreement is held to be prohibited by or invalid under applicable la,v, such provision 

shall be ineffective only to the extent of such prohibition or invalidity, without 

invalidating the remainder 6fsuch provisions or the remaining provisions of1:his 
Agreement. 

Enforceability. Ir any provision of this Agreement or the application of any such 

provision to any person or circumstance .shalLbc held invalid, illegal, or.unenforceable in 

a.11y resped . by a court of competenfjlirisdiction, such invalidity, illegality, ot 
unenforceahility shall not affecfany other provision hereof, 

Amendments; Waivers. This Agreement may not be amended or modified except by an 
instrument in writing signed by, or on behalf of; the Parties. Any waiver of rights 
hereunder must be Set forth in writing. · 

Fu1'ther Assurances. Each of lhe Parties shall execute al1d delivei· all such fui'ther 

documents and do such other things as the other Party may reasonably request to give fuil 
effect to this Agreement. 

Counterparts.: Facsimile andElectronic Sigllaturcs. ThisAg;recment maybe executed in 
one or more counteipaits, each of which shall be deemed an original but all of which 
together will constitute one and the same instrument. This Agreement or any counterpart 

may be executed and delivered by facsimile copies or delivered by electronic 

communications by purlable document format (.pdf), each of \Vhich shaff bc deemed an 
original. 

Governing Law. This Agreement shall be governed by and construed in accordance \Vith 

the internal laws of the State of New York (without giving effect to the principles of 

conflicts of Laws thereof), except to the extehtthat the Laws or such state ate superseded 

by the Bankruptcy Code. 

Third Party Beneficiaries and Obligations. This Agreement shall inure to the benefit of 

and be binding upon the Parties and their respective successors and permitted assigns. 

:\fothingjn this Agreement, express or implied, is intended toor shall confer upon any 

Persori other Llmn the Parties or theittespective successors and permitted assigns, any 
rights, remedies, or liabilities un<letOi" by reason of this Agreement. 

WEIL:\95498292\4\50482.0004 

Case 20-731, Document 154-1, 11/12/2020, 2973205, Page104 of 122



A-1203

Entire·. Agreement. This Agreement, together•· with the Purchase Agreetnerit and the 
exhibits •• and.•th~.· .• docu111ents.refo1ted•to<Jrtthe.•Putchase•Agreement,•••.c011.tain.the•·e11tfre 
understanding between the Parties with respect to the transactions contemplated hereby 
and supetsedeallprfor·• agree111cmtso understaridirigsj. teptesentatio11s·. and •. statements, oral.•·. 

• or written.between the Patties on the• subject .matter hereof, which such prior agreements; 
understandings, reprnsentations and statements, oral. or .. written, shall be of 110 futther 
force or effect ·· · 
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IN WITNESS WJ-IER.EOF, th~ P~ie& hav.e execute<l th:i1; Agreement as of .date 
first.above written. 

By:,·..,..~,.__,, 
Namer·. .· er W, ?vfcGarry 
Title: Executive Vice President · hief AdministratiVe Office!' 

By: .... ·~=,.-.:.==~~~------;.;;;;.....;.; ...... 
N·•··· 
Titl. • . President&. S,¢ .... 

By::__.::::;,...,.,.....J~~~~~,,....--.---,-~ 
N 
Title:· 

By: 
N ... · 
Tit . . tee Presidem 

B.~~=..;.__. 

T· ..•. tcePresi 

B 
N 
T •· .•... ·•·•· . J~ 

By: 
Na: 
Tif •.. · .... ·•·.· .............. ·· ·. 

[Signature Page kl· Assrg11me11t and Assumption.Agreement] 
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ASSIGNEE: 
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Th~ unclet'$ignecl hereby a~l<n,oyvleclg~ that (a) purs1.1~nt to Sootion 9.,6 of the Purcbllse 
Agreement, Bqyer.has assigned its rights and obtlgaUons w1th respect to the Stqres set forth on 
$chedule 1 to Asltigneti and (b) Assigneels a Membe1·. Buyel' hereby confirm& its continUing 
obligations In accordance witlrthi.rPurchllse Agre~t:lnt, 

::By: 
Nam~: 
Title, 

[Sllib@l'eiJ'age to Assigttmen:t anti Ass~ption Agreetnerit] 
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~196-35 
02'.7-7243 
epurpos t 

. ... .. ·. . 

• AdR.EBMENT(>f'.LEASEDATEtfJtJLY6J l955BYAND BETWEENCR.OSSPATII 
REALTYLLC(SUCCESSOR INlNTERESTTo·-cR.OSSJlOAbSVILLAGE, __ we.)· 
AND A&P- REAL PROPERTY (SUCCESSOR IN lNTEREST TO WALDBAUM, 
INC.), AS TENANT, ASEVlDENCEDBYTHAT CERTA~ MEMOR..ANDlJ~ ()F 

.LEASEDA.TEDJANUARY3,l95S, AS AMENDEDBYAMENDMENTSDATED 
FEBRUARY JO; 1959, MARCH 1, J963 AND JUNE28, 1971, AS AMENDED BY 
THAT CERTAINLEASEAMENDMENT DATED JUNE 27, 1991,ASAMENDED 
•Bf ··THAT CERTAIN· £XTENSION AND. AMENDMENT TO LEASK DATED 
OCTOBER 11,2008,:ASSUBJECTTOTHATCERTAIN GUARANTY DATED··TTJLY 
15,_-•--1991~ AS.SUBJECT TQTHAT CER.T.AiNORbERdF. THE UNITED STATES 
BANKRUPTCY COURT OF THE SOUTHERN DISTRICT QF NE~ YORK DATED 
JULY 8, 2011; AS -ASSIGNED PURSUANT TO THAT CERTAIRASSIGNMENT 
ANDASSUMPTTONAGREEMENT DATEt>MARCHJ3, 2012, AS SUBJECT TO 
TBATCERTAIN•GtJARANTYMARCI-tl3;20l2.-
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EXECUTION VERSION 

ASSIGNMENT AND ASSUMPTIONAGREEMENT 

This Assigrnne:nt and Assumpticm A.grcein.e.tit(the "Ag1:ebment") is niadeas uf October 
26 , 20l5by and between Key F◊Od Stores Co;.Operative, Inc,, aNew YorkcorpOration ("Key 

Food") and the undersigned ("Member''). Capitalized terms used and not otherwise defined 
hel'eit1 shall have the meanings ascribed to such tenns in the Member Asset Purchase Agreement 
(defined below). 

RECITALS 

WHEREAS, Key Food and Membel' have entered into that cettain Asset Pm·chase 

Agreement dated as. of Odo ber. 26 ; 2015 by and between Key Food at1d Member (the 
"Member Asset Purchase Agreement''), pursuant to which, among other things, Key Food has 
agreed to assign all of its rights, title and interests in, and Member has agreed to assume and 
become responsible for all of Key Food's· obligations under the A&P Asset Purchase Agreement 
(as such term is defined in the Member Asset Purchase Agreement) with respect to the Member 
Stores (as· such tennis defined in the Membct Asset Purchase Agreement). 

AG:RltEMENT 

NOW, THEREFORE, in consideration of the mutual covenants, terms and conditions set 
forth herein. and for other .good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties agree as follows: 

1. Assigmnent and Assumption. Subject to the te1ms and conditions set forth in the 
Member Asset Purchase Agreement, effective as of the Closing, Key Food hereby assigns, gnmts, 

conveys·. and transfers·.·· t~ ··•Member. all of Key F oo<l 's . right, title and. interest . in and to the A&:P 
AssetPurchase Agreement with respectto the Member Stores and Member hereby accepts such 
assigmnenfand assumesia:lL of Ke)'Fcfod' s duties :ind obligations arid agrees to pay, perfornt and 
discharge, as and when due, all of the obligations of Key Food under A&P Asset Purchase 
Agreement related to the Member Stores accruing on and aftet the Effective Date and Member 
agrees to pay, perform, honor, and discharge, or cause to be paid, perfonned, honored and 

discharged,. all such obligations, in.eluding those in connecti.o~ ~ith the, Iv.te111ber Assumed 
T ,iabilities.(as such termisdefined inthe·.A&P Asset Purchase Agreement) inatimely manner in 
accordance with the terms thereof. 

2. Terms oLthe Memberi\ssetPurchase Agreement. The terms of the Member 
Assef P1Jfchase Agteement, includi11g, but not 1h11iled. to, the teprnsentatfons, warranties, 
covenants, agteenmnt:s andh1denmitics relating to the Me111berAcquireff Assets are incorporated 
hel'ein by this reference. The patties hereto acknowledge and ag1'ee that the reptesehtations, 
wruwnties, covenants, agreements and indemnities contained in the Mem her Asset Purchase 
Agreement shall not be superseded hereby but shallremain in full foxceand effect to the foll 

extent provided therein. In. .tbe event of any conflict or inconsistency between the tenns of the 
Purcha;;c Agreement and the tenns hereof, the terms of the Member AssetPurchase Agreement 
shaII govern. 

5$570640_1 
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====··· . .· . 
executed by ea.chofKeyFoodiand Membe 

I .. ·. . .tit ·.·shall. be 
:interrtaJ laws of thto State of.New Yoik without · ivin · effect to ari c 
.· 'sionorru 

-===='.P..,.,ru=·· 1=·s. 'flus .Agi·eemetif may·. be executed in co-untetpru'ts; e~ch o ) w 
rigiMl,Jmtall of which together ghall be• deemed.to• be one and• the s 

d copy of this Agreement delivered by facsimile, email or othe1· mea · 
t1Sh .· ......... ··· ......... · .· ..... · .. · .... · ... ·.· .. · .· ... · .·.·. ·.·.· .. ··•·· .· •. · ... · ... •.·· .. 
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n,;I" Wll'NE$8 WHEREOF, the parties het-eto have c,austd this A$reement tobe e,t~uted 
.;;lS of:the date mstwrittena.boYEl •b)' thekrtmp®tive ofiic~·s1ltereuµ4> dul,yauthorize:d. 

KBYFQOD: KEY FOOD $1'0~ t:O'" 
QPERATJ:V~ J:NO. 

I 
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Paramount S:upennarket Inc, 

MEMBER: 
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Ti-IlS ASSIGNMENTANIJ ASSUMPTION AGREEMENT (this ''Agreement") 
kertteredintoand effective as of0cfoher26, 2015, by and among The Great Atlantic & Pacific 
Tea Company; lnc., a Maryland•.corpota:tion. (''A&P;;), Food Ba:sics,lric.,•. a Delaware. COll)Oi'atiort 
arid .a •whoUy.:owried subsidiary of A&P ("Food Basics"); APWSupermarkets,·lnc,,. a New.York 
corpm;atioh and a: wh0Uy.:owi1ed subsidiary ofA&P("APW;;);. Shopwell,.Jnc;, ft Delaware 
corporation and· a wholly~ownedsubsidiary of A&P ("ShopwelW),.PathtrtarkStores;Jnc., a 
Delaware• corporation and a whollf-owried subsidiary of A&P. ("Pathmark''); A&P Live Better, 
LLC; ··• a Delaware .limited Habilify company . {''Live · 13ettd'); A&P .. Real Property, .LLC, a 
Delaware limited liability cothpa11y arid a whoHy~owned subsidiary of A&P eA&P Real 
Property'' and, together with .A&P; Food Basics~ APW, ShopweU, J>athmark and Live Better, 
''Sellers"), and K.ey F6od Stores Co~Op~i;ative; Tnc.j if New York corporation or any of its 
pemiitted• assignees {''Buyer'') .. SeHei's,. Buyer and the Assignee (a.s hereinafter defined) are 
referred to collectively herein Ets the ''Parties," 

s and > uyer are parties to t mt certam. •.· sset • UI 
as • amended, the ''Purchase• Agreement'')·•. (capitalized 

j ·.-·:·..... ···, •••• • •• ··.··• • • •• • •• • ... 

,.. . .. . . .. . .. 

d 25(c)(H) ofilie Purchase Agreet11er1t; a 

REAS; Buyer as ass1gne its rt ts an 
eluding. withoutlitrtitation; undei-ArtkleVf the 

·n Schedule•J, .. to Paramount Supefmatketinc .. ·(the ''=A=·=-= 
to the requirements and litrtitatfohs of Section 9:6 

..... 

NOW; THEREFORE, in Consideration of 
thePurchaseAgreement;the Parties hereby agree as ro110·· 
.. 

.Assignmenta.ridAssumption. Effective as.oftheClosi11g related to theAcqtiired.Assets 
related to. the StOl'es 1 isted Ort. Schedule 1 attached herefo · (the "Assigried Assets''),. Sellers 
he1·eby assign.; grant, convey; and transfot Seller's tight.title, and interest in arid to the 
Assigned ·•Assets/and• the Assignee· hereby accepts .··such•· assignment and.· assumes and 
agrees to pay, discharge; or perfortn when doe, on ot after the Ciosirig Qak, the• Assumed 

.· Liabilities with respect .• to the Assigned··. Assets.· to .•the· extent .. proVided.•·inthe•.Purchase 
Agreement. 

Conflict. The assigriment and assumption . of the. Assigned Assets and the Assumed 
Liabilities made•. hereundet are made in accordance with artd .·.subject• t6 • the P'ul'chase 
Agreetrient (including, Without· Iifriitatfon, the representations,· wai'rarities, covenants, and 
agreen1et1ts contained therein); which is•.•.incorporated herein. by·. refeterice, •.. In the evenfof 
a Cbriflicf between the terms and condit1ons of this Agreement and the ter1ns Md 
conditionsi of the. Ptfrc:hase Agreement, the tenn.s. · arid coriditfoni. of the Purchase· · 
Agl'eerrien.f sha:ll .. govern, • supersede, and prevail. Notwithstanding anything to the 
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3) 

4) 

5) 

6) 

7) 

8) 

9) 

l 0) 

contrary in this Agreement, nothing herein is intended to, nor shall it, extend, amplify, or 

otherwise alter the representations, warranties, covenants, and obligations ofthe Parties 

co11fained inthe<Purchase Agreement or the survival thereof. 

Notices. Any notice, request; or other Jocutriehl to be g:i\leh. hereundeflo ahy Part)'shall 

be given in the manner specified in Section 9.7 of the Purchase Agreement. Any Party 

may change its address for receiving notices, requests, and other documents by giving 
written notice ofsuch charigetb the other Parties. 

Severability. Whenever possible, each provision of this Agreement shall be interpreted fo 
such manner as to be effective and valid under applicable law, but if any provision of this 

Agreement is held to be prohibited by or invalid under applicable la,v, such provision 

shall be ineffective only to the extent of such prohibition or invalidity, without 

invalidating the remainder 6fsuch provisions or the remaining provisions of1:his 
Agreement. 

Enforceability. Ir any provision of this Agreement or the application of any such 

provision to any person or circumstance .shalLbc held invalid, illegal, or.unenforceable in 

a.11y resped . by a court of competenfjlirisdiction, such invalidity, illegality, ot 
unenforceahility shall not affecfany other provision hereof, 

Amendments; Waivers. This Agreement may not be amended or modified except by an 
instrument in writing signed by, or on behalf of; the Parties. Any waiver of rights 
hereunder must be Set forth in writing. · 

Fu1'ther Assurances. Each of lhe Parties shall execute al1d delivei· all such fui'ther 

documents and do such other things as the other Party may reasonably request to give fuil 
effect to this Agreement. 

Counterparts.: Facsimile andElectronic Sigllaturcs. ThisAg;recment maybe executed in 
one or more counteipaits, each of which shall be deemed an original but all of which 
together will constitute one and the same instrument. This Agreement or any counterpart 

may be executed and delivered by facsimile copies or delivered by electronic 

communications by purlable document format (.pdf), each of \Vhich shaff bc deemed an 
original. 

Governing Law. This Agreement shall be governed by and construed in accordance \Vith 

the internal laws of the State of New York (without giving effect to the principles of 

conflicts of Laws thereof), except to the extehtthat the Laws or such state ate superseded 

by the Bankruptcy Code. 

Third Party Beneficiaries and Obligations. This Agreement shall inure to the benefit of 

and be binding upon the Parties and their respective successors and permitted assigns. 

:\fothingjn this Agreement, express or implied, is intended toor shall confer upon any 

Persori other Llmn the Parties or theittespective successors and permitted assigns, any 
rights, remedies, or liabilities un<letOi" by reason of this Agreement. 

WEIL:\95498292\4\50482.0004 
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Entire·. Agreement. This Agreement, together•· with the Purchase Agreetnerit and the 
exhibits •• and.•th~.· .• docu111ents.refo1ted•to<Jrtthe.•Putchase•Agreement,•••.c011.tain.the•·e11tfre 
understanding between the Parties with respect to the transactions contemplated hereby 
and supetsedeallprfor·• agree111cmtso understaridirigsj. teptesentatio11s·. and •. statements, oral.•·. 

• or written.between the Patties on the• subject .matter hereof, which such prior agreements; 
understandings, reprnsentations and statements, oral. or .. written, shall be of 110 futther 
force or effect ·· · 
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IN WITNESS WJ-IER.EOF, th~ P~ie& hav.e execute<l th:i1; Agreement as of .date 
first.above written. 

By:,·..,..~,.__,, 
Namer·. .· er W, ?vfcGarry 
Title: Executive Vice President · hief AdministratiVe Office!' 

By: .... ·~=,.-.:.==~~~------;.;;;;.....;.; ...... 
N·•··· 
Titl. • . President&. S,¢ .... 

By::__.::::;,...,.,.....J~~~~~,,....--.---,-~ 
N 
Title:· 

By: 
N ... · 
Tit . . tee Presidem 

B.~~=..;.__. 

T· ..•. tcePresi 

B 
N 
T •· .•... ·•·•· . J~ 

By: 
Na: 
Tif •.. · .... ·•·.· .............. ·· ·. 

[Signature Page kl· Assrg11me11t and Assumption.Agreement] 
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ASSIGNEE: 
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Th~ unclet'$ignecl hereby a~l<n,oyvleclg~ that (a) purs1.1~nt to Sootion 9.,6 of the Purcbllse 
Agreement, Bqyer.has assigned its rights and obtlgaUons w1th respect to the Stqres set forth on 
$chedule 1 to Asltigneti and (b) Assigneels a Membe1·. Buyel' hereby confirm& its continUing 
obligations In accordance witlrthi.rPurchllse Agre~t:lnt, 

::By: 
Nam~: 
Title, 

[Sllib@l'eiJ'age to Assigttmen:t anti Ass~ption Agreetnerit] 
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~196-35 
02'.7-7243 
epurpos t 

. ... .. ·. . 

• AdR.EBMENT(>f'.LEASEDATEtfJtJLY6J l955BYAND BETWEENCR.OSSPATII 
REALTYLLC(SUCCESSOR INlNTERESTTo·-cR.OSSJlOAbSVILLAGE, __ we.)· 
AND A&P- REAL PROPERTY (SUCCESSOR IN lNTEREST TO WALDBAUM, 
INC.), AS TENANT, ASEVlDENCEDBYTHAT CERTA~ MEMOR..ANDlJ~ ()F 

.LEASEDA.TEDJANUARY3,l95S, AS AMENDEDBYAMENDMENTSDATED 
FEBRUARY JO; 1959, MARCH 1, J963 AND JUNE28, 1971, AS AMENDED BY 
THAT CERTAINLEASEAMENDMENT DATED JUNE 27, 1991,ASAMENDED 
•Bf ··THAT CERTAIN· £XTENSION AND. AMENDMENT TO LEASK DATED 
OCTOBER 11,2008,:ASSUBJECTTOTHATCERTAIN GUARANTY DATED··TTJLY 
15,_-•--1991~ AS.SUBJECT TQTHAT CER.T.AiNORbERdF. THE UNITED STATES 
BANKRUPTCY COURT OF THE SOUTHERN DISTRICT QF NE~ YORK DATED 
JULY 8, 2011; AS -ASSIGNED PURSUANT TO THAT CERTAIRASSIGNMENT 
ANDASSUMPTTONAGREEMENT DATEt>MARCHJ3, 2012, AS SUBJECT TO 
TBATCERTAIN•GtJARANTYMARCI-tl3;20l2.-
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreemeiit (the "Agreement") dated< as of October 26. 2015; is 
entereffinto between.Key Food Stores Co-Oper~tive, fnc., ~New Yorkcorporntion (''Key 
Food") and the undersigned ("Member'} Key Food and Member are referred to collectively 
herein as the "Patties". Capitalized terms used and not otherwise defined herein shall have the 
meanings ascribed to such terms in the A&P Asset Purchase Agreement (defined below). 

llliCITALS 

WHEREAS, The Great Atlantic & Pacific Tea Company, fnc., a Maryland corporation 
("A&P Companv"), Food Basics, Inc., a Delaware corporation and a wholly-owned subsidiary of 
A&P (''Food Basics"), APW Supermarkets, lnc;, aNevv York corporation and a wholly-owned 
subsidiary of A&P {"APW"), ShopweH, Inc., a Delaware corporation and a wholly-oWned 
subsidiary of A&P ("Shop,vcll"), Pathmark Stores, Inc., a Delaware corporation and a ·whoUy­
owned subsidiary of A&P ("Pathmark"), A&P Live Better; LI ,C, a Delaware limited liability 
company ("Live Better"), A&P Real Prope1ty, LLC, a Delaware limited liability company and a 
wholly-owned subsidiary of A&P ("A&P Real Property" and,Jogether with A&P, Food Basics, 

A PW, Shopwell, Pathmark and. Live Better, . ''A&P") desire to . transfer certain assets. and 
liabilities associated with the operation of supermarkets under the names "A&P", "Pathmark", 
"Food Basics", "Waldbaums" and "Food Emporium" (the "A&P Stores''); 

WHEREAS,. Key Food and certain of its members, including Member, desire to acquire 
ccrta in assets and assume certain ]fabiliti cs associated vvith the operation of certain A&P Stores 
(each a "Store" and, collectively, the ''Stores", arid such transaction, the "Acquisition"), and in 
connection with such Acquisition, Key Food (acting individually and on behalf of such 
members) and A&P entered into an Asset Purchase Agreement, dated as of July 19,2015 (the 
"A&P Asset Purchase Agreement"); 

WHEREAS, purs\.fant to Sectio.tl9.G of theA&P AssetPurchase Agreement, Key Food 
has the dght to assign and transfer any of its i-ights and obligations under the A&P Asset 
Purchase Agreement, in whole or in part, to one or more of its members, or designate one or 
more of its members to perform its objigations underthe A&P Asset Purchase Agreement, in 
whole Or in part; and 

WHEREAS, l<.ey Food desires to transfer and assign toMember, and Me111ber Jesires to 

acquire and assume from Key Food, certain of the rights and obligations under the Asset 
Purchase Agreement with respect to the Store(s) set fmth on Schedule A (the "Member Stores") 

and ar the time of Cldsing, Member shaH, pmiuantto a. Sale Order entered inw ·. by the 
Bankruptcy Comt and in accordance with the terms of the A&P Asset Purchase Agreement, 
acquire certain specified assets and assmne ce1tain specified liabilities in. connection with such 
Member Stores directly from A&P, 

NOW, THERE.FORE; in consideration or the 111.utual promises herein made; and in 
considcrntioh dfthe representations, \Vatrarities and covenants herein contained, the Parties 
hereby agree as follmvs: 
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ARTICLE I 
TRANSACTIONS 

SeL:tioh 1.1 Member Store Assignment and Assumption. On the tenns an<l 

subject Lo the conditions sefforth in this Agreement, at any time after the enfry of the Bankruptcy 

Comt Sale Order and prior to the Closing, Member and Key Food agree to enter into an 

assignment and assu1nplion agreement substantially in the fonn attached hereto as Exhibit A (the 

"Assignment and Assumption Agreement") pursuant to which (A) Key Food shall trnnsfor and 

assign to Member all of Key Food's rights and obligations under the A&P 1\sset Purchase 

Agreement with respect to the Acquired Assets (as · defined in the A&P ,Asset Purchase 

Agreement}that areprimarily usedor held for use in the MembcrBtores (the"Member Acquired 

Assets''.), and {B) Member will assume and become rcsponsihle for the .. Assumed Liabilities (as 

defined in the A&P Asset Purchase Agreement) relating to or arising out of the Member Stores 

and/otthe Member Acquired Assets(the ''Member Assumed Liabilities"). 

Section L.2 Purchase Price. The purchase price for the Acquisition of the 

Member StOtes shall he as set forth on Scheq11le B (the "Member Store Purcltasc Pi.-ice") anffhe 

payable to A&P. 

Section 1.3 Financing, Key Food shall provide aloan to Member at the 

Closing on terms acceptable to Key Food in an amount equal to the aggregate Member Store 

. Purchase Prfoerninus lhe amount ofthe aggregate Cashinstallmehts (d(suchothcr lower amount 

agreed to by the Paities hereunder), which loan amount for the avoidance of doubt, shall not 

exceed 70% of the total Member Store Purchase Price (''Member Loan'') for purposes of 

payment of the Member Store Purchase Piice, Member shall issue a note to KeyVood evidencing 

the Member Loan in form and substance to be reasonably determined by Key Food and shall 

enter into. anyotheragreements· ol'delivet any documents reasonably required in connection 

thereof (the "Loan Documents"). Member shall provide such collateral or other security as are 

reasonably required by Key Food and any of its lenders in connection with the Member Loan. 

Section 1.4 Payment of Member Store Purchase Price. The Member Store 

Purchase Price shaltbe paid as follows: 

(a) < Men1ber shall pay. an amount in cash sctforth under the heading ''Cash 
Inst.'' on _Schedule A ( the ''Cash Instalhnent"), The Parties ackno\-vledge and agree that 

Member has deposited with Key Food or agreed to Key Food withholding fron1 the 

patronage due to such Member, an amount set forth on. Schedule Apursuantto Cl':rtain 
Letter Agreement bet,veen Member and Key Food dated as of July 2015 {"Member 

Deposit")and for administrative convenience, the Cash Installment may be paid to A&P 

by Key Food on behalf of Member from suchMcmbel'Deposit 

(b) . MembershaII pay thexemainder ofthe Member Stote Purchase Price to 

A&P from the pi·oceeds of the ?vlember Loan. For administrative convenience, such 

amount may be paid directly by Key Food or its lenders from their respective accounts on 

hehalf ofMember. 

S3570225 ; 
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