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Page 40

1 at the outset of the May 22nd negotiations?

2 A. Yes. We were asking for the following
3 weeks to bargain and Pat Hill had stated that

4  they were too busy to -- Sunbelt to was too busy
5 to bargain until June 26, 2018.

6 Q. Did the union accept that date?

7 A. Yes.

8 Q. Why?

9 A. Because we figured if we didn"t accept
10 that date 1t would only be further than that,
11 later than that.
12 Q. Did either party declare any caucuses
13 during those negotiations on May 22nd?

14 A. Yes.

15 Q. Who?

16 A. Sunbelt.

17 Q. Do you recall approximately how long

18 that caucus lasted?

19 A. Maybe an hour.
20 Q. Okay. And what happened after the
21 employer came back to the table from its caucus?
22 A. Pat Hill had stated that they needed
23 more time to go through our proposal so we ended
24  the session.
25 Q. And approximately how long were the
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1 A. We provided our proposal on wages.

2 Q. I am going to show you what®"s been

3 marked as General Counsel Exhibit 6F. Do you

4 recognize this document?

5 A. Yes.

6 Q. And what 1s 1t?

7 A. It"s the proposal that I gave to

8 Sunbelt at the start of that meeting on

9 February 8, 2019 for our wages.
10 Q. Was this the union®s first wage
11 proposal?
12 A. Yes.
13 Q. What, 1f any, response do you recall
14  the employer having when you presented this wage
15 proposal to them?
16 A. That they weren®"t going to get into any
17 economic discussions.
18 Q. Who stated this for the employer?
19 A. Pat Hill.
20 MR. WIESE: 1"11 offer General Counsel
21  Exhibit 6F.
22 MS. HILL: No objection.
23 JUDGE ROSAS: General Counsel 6F is
24 received In evidence.
25 (GCX 6F received.)
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Page 90
BY MR. WIESE:
Q. After the employer came to the table
that day, did the parties discuss any other
economic 1tems?
A. Yes.
Q. Okay. And what did they discuss?

A.

We reproposed our health, our pension

and our dues checkoff.

Q.

What response did the employer have to

these proposals?

A.
Q-

They declined with no counteroffer.

And then after the employer declined

these proposals, what do you recall happening

next?

A.
Q-

I believe Sunbelt took a caucus.

Do you recall how long the parties were

at the table before Sunbelt took a caucus?

A.
Q.
A.
Q.

10, 15 minutes.
How long did this caucus last?
Hour and a half plus.

And during this caucus, did anyone from

the union go to check on the employer?

A.
Q.

Yes.
Who?
Me.
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MS. HILL: Objection.
JUDGE ROSAS: Sustained.
BY MR. WIESE:
Q. Were there -- While Mr. Bogardus was at

his computer were there other Sunbelt employees

around?
A. Yes.
Q. Were those other Sunbelt employees

members of the employer®s negotiating team?

A No.

Q. How long did the employer®s caucus
last?

A. Over an hour.

Q. Did the employer come back to the table
after that caucus?

A. Yes.

Q. Did the employer come back with any new
proposals after that caucus?

A. I don"t believe so.

Q. And after that caucus, what, if any,
discussions do you recall around economic items?

A. Greg West had stated that he would like
to see a counterproposal to our economics.

Q. And what response did the employer have

to that?

Page 95
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1 A. Pat Hill declined because she said we
2 were not at that stage in the negotiations yet
3 even though everything was on the table.

4 Q. Did someone from the union state that
5 everything was on the table?

6 A Yes.

7 Q. Who stated that?

8 A. 1 did.

9 Q. And after you stated that, what do you
10 recall happening next?
11 A. Dan Marsolek got a little frustrated
12 because of the fact that they weren®t counter
13 proposing anything, they were just declining
14  everything and because of that Greg West had
15 figured that we should just end the session for
16 the day due to the frustration on the union®s
17 part or on the union because of the lack of
18 counterproposals.
19 Q. Was i1t agreed by the parties to end
20 negotiations at that time?
21 A I believe so.
22 Q. Okay. Why was the union so frustrated
23 at that point iIn negotiation?
24 A. We believed that we were doing our
25 homework In between sessions to try to prepare
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1 MS. HILL: No objection.
2 JUDGE ROSAS: General Counsel 7H 1is
3 received.
4 (GCX 7H received.)
5 BY MR. WIESE:
6 Q. After the employer presented this
7 proposal at negotiations, and 1*m talking about
8 specifically on Page 1 of this document, what
9 discussions do you recall having around that
10 item?
11 A. Terry McGowan had mentioned that they
12 do have the dues checkoff, Sunbelt does, and
13 other locals where they are assigned to and why
14 we couldn"t have 1t here.
15 Q. What response, 1t any, did the employer
16 have to Mr. McGowan®"s remarks?
17 A. They just weren®"t going to do 1t. They
18 declined.
19 Q. Did the employer provide any reason as
20 to why they were declining dues checkoff?
21 A No.
22 Q. And after the discussions around dues
23 checkoff, what happened next?
24 A. I believe Sunbelt took a caucus.
25 Q. Are you certain that it was Sunbelt?
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Page 111

offers on any of the other items that the union
proposed at the beginning of that session?

A. No.

Q. And what do you recall the parties
discussing after that?

A. I remember Terry McGowan stating that
he felt that Sunbelt wasn®"t bargaining in good
faith with everything going on and Pat Hill had
stated that they believed they were bargaining
in good faith.

Q. Was there any discussion around the
topic of dues checkoff at that time?

A. Yes.

Q. And what do you recall from the
discussions around that item?

A. Terry McGowan had stated he wasn"t
understanding why they would not enter Into an
agreement when they have it in other locals that
they are assigned to nearby.

Q. And what response did the employer
have?

A. That they just weren®"t going to enter
into admin dues checkoff.

Q. Did the employer provide any further

explanation?
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Page 112
A. Just that they weren®t going to do it.

Q. What happened after this discussion

over dues checkoff?

A. I believe at that point we took a
caucus.

Q. And how long did the union®s caucus
last?

A. 20 minutes.
Q. Did the union come back to the
bargaining table with any new proposals after

that caucus?

A. Yes.
Q. And what was the union®s new proposal?
A We proposed a reduced pension, reduced

wages. | think that was 1t at that point.
Q. What response did the employer have to

the union®s proposal?

A. I believe then they took a caucus.

Q. How long did the employer®s caucus
take?

A About an hour.

Q. Did the employer have a new proposal

when they came back to the bargaining table?
A. Yes. | believe at that point they

changed their 1.35 premium pay to 1.4.
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Page 169

(Whereupon, a discussion was had
off the record.)
MS. HILL: Are we okay? All right.
JUDGE ROSAS: Back on the record.
BY MS. HILL:
Q. Going my last question to him was that
It has contracts where Sunbelt does not deduct

the dues from the employee®s paychecks?

A. I don"t recall that.
Q. You don"t recall Sunbelt referencing
you to Its contract -- one of Its contracts iIn

St. Louis?

A. I"m sorry. 1 don"t recall.

Q. And you don"t recall Sunbelt also
referring you to a contract it has with
teamsters out on the east coast In which it does
not have dues deductions?

A I don"t recall.

Q. Now for purposes of this agreement, you
didn"t even go to the Operating Engineers 513
out of St. Louis, correct?

A You are correct.

Q. And why not?

A. Again, | went from with the closest

facilities to us.
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Page 170

Q. Did you even contact them?

A. I know they signed with you guys. 1
didn®"t contact them about any agreements because
they are a little farther away than the two that
we referenced.

Q. Just because they are farther away but
you are not driving to them. You are just
picking up a phone or sending an E-mail, right?

A. At one point you guys -- guys
referenced in the negotiations that i1t"s all
based on the areas so | utilized that to take
that iInto consideration.

Q. Well, in answer to my question, you
could have just picked up the phone or sent an
E-mail to any of the organizers or the president

or vice president of any of those unions, too,

correct?
A Sure.
Q. And you failed to do so, correct?
A. Yeah.
Q. You have mentioned several times iIn

response to questions from the general counsel®s
attorney about safety moments.
A. Uh-huh. Yes. Sorry.

Q. Okay. Did the union have an objection
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Page 197

asked 1T you could have some of your handbook
that i1s 1n our contract that is not typical to
what we do but we decided to talk to legal about
that.

Q. Prior to negotiations, did Sunbelt give
you a copy of the handbook?

A Yes.

Q. Did Sunbelt even before the first
negotiation session give you copies of its 401K
plan?

A Yes.

Q. Did Sunbelt give you a copy of its
health plan and the summary plan description?

A Yes.

MR. WIESE: Objection, your Honor
relevance. There aren®t any information request
allegations 1In the complaint.

JUDGE ROSAS: Hold on. Do you want him
to step outside or do you just want to
articulate iIn general the relevance?

MS. HILL: Okay. The relevance of this
iIs that the union and the Board have indicated
that we did not give any proposals to the union.
Part of what we gave them at the very beginning

included all the benefits. The handbook, as
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things came up, for example, the union asked for
premiums. In fact, in the July letter that was
referenced a few minutes ago for supplemental
information from Mr. Ervin, he specifically
asked for the newer premium payments. That was
submitted 1In response to Mr. Ervin.

MR. WIESE: But there is a difference
between proposals being in writing and responses
to information requests. They are two
completely different items.

MS. HILL: But the handbook all the
planned descriptions, summary plan, full plan
documents were not requested. They were
provided to the union because, as Sunbelt
indicated, and he can testify, Sunbelt and some
of his notes even indicate, Sunbelt wanted to
use their own plans for health insurance, 401K.

JUDGE ROSAS: Well, I am going to
overrule the objection. Oftentimes, and 1 am
not exactly sure how it"s all going to factor in
here, but oftentimes we have alleged requests
for -- failures to provide information requested
during bargaining which iIs pertinent. Here
counsel 1s arguing that there 1s some points to

be made by virtue of the fact that the
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respondent voluntarily without being requested
provided information that was pertinent, it
should have been considered in the generation of
the collective bargaining agreements so see how
it all filters out. Next question.

BY MS. HILL:

Q. All right. Next question, sir, would
you agree that Sunbelt and the union did
negotiate whether the bargaining unit employees
would be on Sunbelt"s 401K or the union®s
retirement pension plan?

A. You guys just declined our proposal
every time with no counter.

Q. Did we give you the planned document
for the 401K?

A. Yes.

Q. All right. Now 1 think what you said
for Page 9 of 12, this is not your handwriting.
Do you recognize it?

A. I don"t know if it"s Greg"s but 1
apologize. It"s not mine.

Q. Okay. And 1 apologize. 1 thought you
said early on that all the handwriting on this
entire exhibit was yours. All right. So this

one | save for Mr. West?
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proposed one and a half times the regular wage
rate and the company®s counterproposal was 1.25.
Q. Was this discussed or referred to by
the parties as premium pay?
MS. HILL: Objection. Leading.
MR. WIESE: I am just trying to --
JUDGE ROSAS: 1711 allow that.
THE WITNESS: Yes.

BY MR. WIESE:

Q.- Okay. So turning away from the
discussions around premium pay, what other
discussions do you recall returning after that
caucus?

A. Asked for a counterproposal to our wage
proposal .

Q. What did the -- what response did the
company have to that?

A. After discussing the premium pay, we
were told we weren®t going to discuss economics.

Q. Who stated this from the company?

A. Pat Hill.

Q. After this exchange, what do you recall
happening next at negotiations?

A. As I recall, the union took a caucus

ourselves.
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taken of that facility?

A. Quite a few. An exact number, probably
over a thousand.

Q- And are the pictures in General Counsel
Exhibit 25 are they representative of the
thousand plus pictures that you have taken at
the Sunbelt facility?

A. Yes, Sir.

Q. Over what period of time would you have
taken those pictures?

A. It would have started shortly after mid
August I would say until 1 could have been out
there yesterday taking pictures because 1t"s
still going on. When 1 drove to my —-- I had an
appointment in town, 1 drove past the facility.
One of the third-party trucks that was in this
picture -- iIn these pictures was on site getting
loaded up.

Q. And when did you do that?

A. This was yesterday. It was -- what was
the date? Whatever the date was yesterday.
We"ll say around 3:00 o"clock.

JUDGE ROSAS: Are you testifying to
something you saw that we don"t have a picture

for?
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Q. Okay. In what capacity?
A. As a regional vice president.
Q. As a regional vice president in the

Franksville negotiations, what have you been
doing?

A. Negotiating through a CBA, potential
CBA.

Q- And what is your role specifically in
the negotiations at the CBA or for the CBA at
the Franksville facility?

A. Well, one of the decision makers and
the ultimate decider.

Q. So you are the one with the authority
to sign off on tentative agreements?

A. Correct.

Q. Okay. Do you have disciplinary
authority as the regional vice president?

A I do.

Q. Who do you have discipline authority

over?
A. The district managers.
Q. As the regional vice president, do you

have authority to lay off employees?
A. A district manager.

Q. A district manager has that authority?
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A. Well, the district manager would be
directly responsible for the profit centers,
PCs. The PCs would have direct authority over
those employees that work within the PC.

Q. And so If there were a layoff at a
profit center, that would be decided at the
district manager level?

A. The profit center would be the primary
and then obviously an influencer would be the
district manager, the DM.

JUDGE ROSAS: You know, Counsel, this
iIs a 611(c) witness, iIs it not?

MR. WIESE: That"s correct.

JUDGE ROSAS: So you are entitled to
lead.

MR. WIESE: Okay. |1 was establishing
the authority for 611(c), but I"1l request -- 1
request to examine this witness under 611(c).

JUDGE ROSAS: 1It"s granted.
BY MR. WIESE:

Q. Okay. So with respect to a layoff at a
profit center, what authority does district
manager have in that process?

A. The district manager would be brought

in to table the discussion on a potential
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termination and/or layoff.

Q. And then with respect to your role 1In
that process, do you have any role?

A. No. They could -- If they decided to
do a layoff determination, they could make that
determination on their own.

Q. So 1s your testimony that you have
never been involved in a layoff or termination
decision at a profit center?

A. That would usually be left to a
district manager or a PCM and a district
manager .

Q. Okay. That"s the usual case but have
you ever been involved in those decisions?

A. I have been notified of a decision

being made.

Q. Have you made that decision to lay off?
A. I haven®t made that decision.
Q. I am going to show you a copy of your

affidavit which was given to the NLRB on
October 30th of 2019. 1 am just going to have
you read along silently while I read out loud
and confirm 1f I have read this statement
correctly: So starting on Page 1 lines 9

through 10, do you see where I am at?
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that®"s marked General Counsel Exhibit 31.

A. Yep.

Q. Do you recognize this document?

A. Yes.

Q. And what is it?

A. This i1s the framework for generating a

layoff letter.

Q- Was this -- were you involved in
requesting these layoff letters?

A. I was.

Q. Okay. And do you recall when you made

that request?

A. That would have been on the 7th.
Q. Okay. But the E-mail --
A. Sorry. Sorry. August 5th.
Q. No. That"s okay.
MR. WIESE: 1"11 offer General Counsel
Exhibit 31.
MS. HILL: No objection.
JUDGE ROSAS: General Counsel®s 31 is
received.
(GCX 31 received.)
BY MR. WIESE:

Q. And, Mr. Mayfield, with respect to the

upper left-hand corner of that exhibit, i1t looks
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before August 8th of 2019?

A Correct.

Q. Mr. Mayfield, in your position as
regional vice president, have you laid off
employees in the past prior to the Franksville
layoffs?

A. Over my career or with Sunbelt?

Q With Sunbelt. Thank you.

A No.

Q.- And when you explained the layoff
decision to the union at the bargaining on
August 8th, you referred to the reorganization
as changing the Franksville facility to a
will-call facility; is that accurate?

A. A small equipment facility, so
will-call and small tool.

Q. How many other will-call or small tool
facilities are there iIn your region?

A. well, we have smaller locations so
there is a handful of smaller locations.

Q. But are those smaller locations are
those considered will-call/small tool locations?

A. I wouldn®t necessarily define them as
will call and small tool locations.

Q. So the Franksville facility is the only
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BY MR. WIESE:

Q. So this i1s the -- this 1s a document
that you did rely on in making the decision to
transition Franksville to a will-call facility,
small equipment facility?

A. This specific document, no.

Q. Okay. Did you rely on any consolidated
income statement to making that decision?

A. Yes.

Q. Okay. So, and 1 understand that this
goes past the date of August of 2019, but did
you rely on a document similar to this through
August of 2019 i1n making that decision?

A. Yes.

Q. All right. So I want to go through the
items on the left-hand side of the document

below revenue, okay? Okay.

A Okay -

Q. So rental revenue, what does that
display?

A. What the customer was invoiced for.

Q. And then rerental income, what does

that represent?
A. That"s 1T we have to source a piece of

equipment from a third party.
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Q. And what about E&D labor?
A. Erection and dismantling.
Q. So how does that work out In practice?
A. It doesn®"t for these locations. That"s

for scaffolding.

Q. Okay. Thank you. And then below that,
the total rental number so that i1s the sum of
all of those items that we just discussed,
correct?

A Correct.

Q. Okay. And if we go down to the second
-- and so the numbers in the first row of this
chart below May 2018, i1t says actual; June 2018
actual, do you see all of that?

A. Yes.

Q. So those represent that"s the actual
revenue coming into the Franksville facility?

A Yes.

Q. And then the column, or excuse me, the
row below that has a budget, do you see that?

A Yes.

Q. Okay. And so the budget that®s
indicated there, that"s the -- iIs that the
projected numbers then for the facility In a

given month?
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A. Not projected, budgeted.

Q. Okay. And are you the one who creates
those budgets?

A. No.

Q. Who does create those budgets?

A. The profit center manager. The PCM.

Q. Do you provide direction to PCMs on how
to create those budgets?

A. That direction would come from the
district managers.

Q. And do you provide direction to
district managers on how to direct their PCMs on
how to create budgets?

A. Not to direct their PCMs. For their
districts, for their district roll out. They
have multiple profit centers in the district.

Q. And so your role In this budgeting
process would be to monitor the budgets of the
district managers as opposed to the budgets of
the specific profit centers?

A Correct.

Q. What i1s Sunbelt®s fiscal year?

A. May 1st through the end of April.

Q. When are these budgets finalized? So

for the fiscal year 2020, would that be from
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2020 were created for Profit Center 776 in

Franksville?

A. Yeah. Budgets would be derived by
taking the amount of cap ex that was expected as
well as the market influence of growth and then

coming up with an expected rental achievement.

Q. What 1s cap ex? 1 am not familiar with
that term?
A. Capital expenditures.

Q. Yeah. Okay. Thank you. So the
bargaining unit employees as we were discussed
were laid off in August of 2019; is that
correct?

A. Yes.

Q. And 1 want to look at -- 1 want to
compare the actual numbers at the top of the
column here. So i1f you look at the total rental
for June of 2018, that"s $565,000 approximately,
correct?

A. Yes.

Q.- Okay. And then i1f you compare that to
June of 2019, the actual revenue was $586,684;
IS that correct?

A Yes.

Q. And you"d agree with me that the
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June 2019 number i1s greater than the June
of 2018 number, correct?

A Yes.

Q. And the same is true if you compare the
July 2018 number to the July 2019 number; isn*t
this accurate?

A Yes.

Q. Those are the months leading up to the
time when you made the decision to terminate the
two bargaining unit employees, correct?

A Yes.

Q. And at the time in June of 2019, there
were actually less bargaining unit employees
employed at the Franksville facility than there
were in June of 2018; is that correct?

A. Yes.

Q. And this chart doesn®t show labor costs
in any way for Sunbelt, does i1t?

A. No.

Q. So the Franksville -- You can set that
chart aside, Mr. Mayfield. So the Franksville
facility, do you recall when that was opened?

A. March 2014.

Q. Do you know why the Franksville

facility was opened?
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BY MR. WIESE:

Q. Approximately how many total employees

are there in Wisconsin from Sunbelt?

JUDGE ROSAS: Counsel?

MS. HILL: Objection. Form of the
question.

JUDGE ROSAS: How many employees?

MS. HILL: Correct, because time frame.
You know, he is bouncing around on time and
everything else.

JUDGE ROSAS: Okay. At what time?
BY MR. WIESE:

Q. In August of 2019, approximately how
many Sunbelt employees were there in Wisconsin?

A. 70.

Q. And out of the Franksville facilities
at that time, again August of 2019, the
Franksville facility was the only facility with
union employees iIn Wisconsin; iIs that correct?

A. Yes.

Q. Do you know what Local 139°s
jurisdiction is, the union®s jurisdiction?

A. I do not.

Q. Okay. And the layoffs that took place
in August of 2019, those were limited to the

VERITEXT LEGAL SOLUTIONS

1801 MARKET STREET - SUITE 1800 - PHILADELPHIA PA 19103 -- 888-777-6690

Case 2:20-cv-00181-JPS Filed 03/02/20 Page 684 of 1306 Document 12-1




NLRB Supplemeptal Appengix 38nnciment: 24 Eiled- 10/28/2020  Pages' 96

Page 682

Franksville facility, correct?

A. Yes.

Q. And at the Franksville facility those
two layoffs were limited to the two bargaining
unit employees; is that correct?

A Yes.

Q. At that time -- Strike that.

Did you discuss the union®s bannering
activity with the union?

A Yes.

Q. Did the union ever tell you during any
of those conversations that terminating their

bargaining unit would cause the bannering to

stop?
A. No.
Q. Does that make sense to you that

terminating the two union represented employees
would alleviate the bannering?

A. No.

Q. Doesn"t i1t seem like that would cause
the union to be even more upset at Sunbelt?

A. I don"t know.

Q. You don"t know whether terminating
their only two represented employees would upset

the union?
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General Counsel Exhibit 30 now. So this has
previously been i1dentified as the consolidated
income statement for the Franksville Center?

A. Yes, Sir.

Q. Okay. And you recognize it as such?

A. Yes, sSir.

Q. 1"d like to focus on the middle row of
this document. The budget items, do you see
where 1 am pointing to there?

A. You are talking about the revenue
stream for the budgeted revenue steam for the
Sun Prairie?

Q. Right. Exactly.

A Okay -

Q. Are you involved in calculating the
budgeted revenue streams for profit centers?

A. Yes. Yes, sir. 1 work with the
individual PCM.

Q. And what®"s the process for doing that?

A. well, we look at what the general
economy 1s going to do. What we think we are
going to see and put i1t together iIn that
regards. Wisconsin is | think Is common
knowledge has been pretty active in growing and

we try to put a budget together the best
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aren“t sure then what type of a review he
conducts of the budgets?

A. You"d honestly have to ask Jason how he
looks at 1t. We went back and forth a bit, but,
you know, we didn"t talk a whole lot about the
logic. We just talked about the numbers needed
to look like.

Q. Did Mr. Mayfield consult with you at
all regarding the decision to terminate or lay
off the union represented employees at the
Franksville facility?

A. Yes.

Q. When did he do that?

A I am trying to think of the best way to
answer that because at the very beginning of
this when the folks from 139 showed up, 1 was
ready to close the store so we had a
conversation about closing the store at that
point.

Q. And you were ready to close the store

because the union was coming iIn?

A. Given what we were seeing, Yyes.

Q. Who did you have that conversation
with?

A Jason and I had that conversation a

VERITEXT LEGAL SOLUTIONS

1801 MARKET STREET - SUITE 1800 - PHILADELPHIA PA 19103 -- 888-777-6690

Case 2:20-cv-00181-JPS Filed 03/02/20 Page 722 of 1306 Document 12-1




NLRB Supplemeptal Appengix 41nociment: 24 Eiled- 10/28/2020  Pages' 96

© 0 N o 0o b~ wWw N P

N DN N NDMDDNMNDN PP P P PP PR R PP PR
a o W N P O © 0 N O O b W N +» O

Page 720

week or so after the election.

MR. WIESE: Your Honor, 1 do have a
couple of documents that I want to iIntroduce
through this witness. So I will try to hand
them out as quickly as 1 can.

BY MR. WIESE:
Q. Mr. Bogardus, 1°d like to start with
the document that®"s marked in the lower

right-hand corner General Counsel Exhibit 26.

A. Yes, Sir.
Q. Do you recognize this document?
A. Yes, sir.
Q. This 1s an E-mail chain that you

started on July 25, 2018; i1s that correct?

A. Yes, Sir.

Q. And it"s with regard to the scheduled
collective bargaining negotiations with
Local 139; is that correct?

A. Yes, Sir.

Q. And this E-mail chain led to those
July 30th negotiations being cancelled to your
knowledge; i1s that correct?

A. Yes, sir.

MR. WIESE: 1"11 offer General Counsel
Exhibit 26.
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A. Pendel, Pendle, something like that.

Chris Pendle.

Q. Where was Mr. Pender when he made this
remark?
A. He would have been probably right where

his office was In the shop, | believe.

Q. And were you iIn the office when Mr.
Pender made this remark?

A. Not in his office. His office is
actually like part of the shop and there is
doors that go into the main lobby entrance from
the shop and 1 was coming out them doors.

Q. Okay. How far away from his office
were you when you made this remark?

A. His office door, maybe ten feet.

Q. Was anybody else present in the office
with Mr. Ryan presented Pender?

A. There was a couple of shop guys.
Exactly who now, 1 don"t remember. 1It"s been so
long.

Q. And could you clearly hear Mr. Pender
make this remark?

A. Yes.

Q. Did you recognize his voice?

A. Sure. Yeah.
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Q. And what did you hear overhear Mr.
Pender say?

A Well, he said that the union was never
going to get in and It was never going to happen
but the thing was i1s the union was already voted
in for over a year and the contract was being
worked on.

Q. Did you overhear Mr. Pender say
anything else?

A No. I believe that was it. 1 had to
keep going. | was a driver i1t was kind of go,
go, go. | was never really too much at the
shop.

Q. How long did you listen to Mr. Pender
speak to the employees?

A. That was maybe 5, 10 seconds. It

wasn"t long.

Q. Did this conversation stand out to
you --

A. Yes.

Q.- -- when you heard 1t? Why i1s that?

A. Because like 1 stated the union was

already voted in. Why would it not get In now.
Q. I am going to direct your attention to

in the exhibit binder in front of you there
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were always trying to single us out, see how
wanted to be union and who didn"t, so...

THE REPORTER: 1"m sorry, your Honor.

JUDGE ROSAS: Repeat that, sir.

THE WITNESS: 1 thought he was singling
me out. They always try to find out who was for
union and who wasn"t and we all had to act

neutral for our own benefits.

BY MR. WIESE:
Q.- Mr. Gutierrez, were you working at
Sunbelt at the time of the -- when the union was

voted in to represent employees?

A. I was working In the store since the
day they opened the doors.

Q. Do you recall approximately when that
vote occurred, the first vote?

A. I know 1t was iIn February of 2018.
Exact date, | can"t give you.

Q. Do you recall any managers or
supervisors holding any meetings about the union
around that time with employees?

A. A couple of days before the vote, they
bought us breakfast and they wanted us all in
the break room to talk about the union.

Q. And who spoke at that meeting?
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A. Bo Bogardus.

Q. What do you recall from that meeting
Mr. Bogardus?

A. Well, he told us that he has handled
other unions before and he is going to protect
us from the union because they just want to take
our dues and he also said at the end that i1f the
union does win, that he is just going to close

down the store and let everybody go.

Q. How long do you recall that meeting
lasting?

A. 15 minutes.

Q. After the union election, did you have

any conversations with Mr. Bogardus regarding
discipline?

A. He called me into the office to lay me
off. He did that to a couple other guys. He
showed he a paper and a box. He never let me
touch 1t. He said this is your writeup, and he
pulled it back and then he just showed me some
pictures of some machines | said | checked in,
that they are not going to write me up this
time. This i1s my freebee and then we talked
about why do I want to be from the union. |

told him I wanted a pension.
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A. Yes.
Q. How frequently?
A I would say daily.
Q. And during the conversations that you

had with Mr. Bogardus, what do you recall
talking about?

A. Employee 1 guess morale is one. Was
there any behavior issues. Were people coming
in and doing their jobs. Was there any
congregating. Things of that nature. Was it
business as usual or was there a disruption.

Q. And after your initial conversation
about the union organizing, did Mr. Bogardus
visit the Franksville facility?

A. Yes.

Q. When did he start doing that?

A. I would say within the week of being
notified.

Q. How frequently did he visit the
facility between when you first talked to him
about the union and the union vote?

A. I don"t recall exactly. But there was
a long stretch of time or a week or longer weeks
where he would come 1In and sit in the conference

room every day.
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1 Q. Was this more frequently than

2 Mr. Bogardus had visited the facility In the

3 past?

4 A. Yes.

5 Q. How frequently had he visited the

6 facility prior to your bringing up the union

7 with him?

8 A Not very often.

9 Q. Can you quantify that at all?
10 A Weeks would go by without seeing him.
11 Q. Do you recall having any conversations
12 with Mr. Bogardus about what would happen if the
13 union won the election at the Franksville

14 facility?

15 A. There was comments that were made that
16 were would just kind of come out that he

17 indicated at one point that we"d close -- we"d
18 close the store.

19 Q. Did Mr. Bogardus say that to you one
20 time or more than one time?
21 A. There was multiple occurrences.
22 Q. Do you recall how many times
23 approximately he said that?
24 A. I don"t, no.
25 Q. Was 1t more or less than five?
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A. More than five.

Q. Are there any specific instances that
you can recall when he brought this up?

A. Not specific to a date or anything, no.

Q. What about more generally, any
circumstances conversations?

A. Yeah. When we"d talked iIn the
conference room and whatnot and I know there was
commentary made in front of other employees as
well as 1In some management meetings in front of
other managers.

Q. When Mr. Bogardus would talk to you
about the union, how would he act?

A. I would say he i1s a very passionate
man, very boisterous and loud so 1 would say iIn
that matter, very, very loud and boisterous
about 1t.

Q. Did he appear upset about the union?

A. Angry might be -- 1 guess that could be
upset, but not happy about it.

Q.- Over what period of time was Mr.
Bogardus make these remarks about the union?

A. From the time that we were notified of
the signatures until the time he made his

decision.
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Q. Did you have any conversations with
Mr. Ryan Bogardus regarding how the union might
affect your employment at Sunbelt?

A. Yes.

Q. And when was the first conversation you
had about that?

A. A couple weeks after he had come iIn so
within 1°d say two to three weeks when he was at
the location, | had asked him if 1 was going to
lose -- or 1T | was going to be fired.

Q. Okay. And where were you when this
conversation took place?

A. We were 1n the Franksville facility and
it would have been i1t was right near my office.

Q. Was anybody else present for that

conversation?
A. No.
Q. And what do you recall being said?
A. He had indicated that the union wasn"t

helping my cause.

Q. Was this before or after the union
election?

A. Before.

Q. What about after the union election?

Did you have any conversations with Mr. Bogardus

VERITEXT LEGAL SOLUTIONS

1801 MARKET STREET - SUITE 1800 - PHILADELPHIA PA 19103 -- 888-777-6690

Case 2:20-cv-00181-JPS Filed 03/02/20 Page 809 of 1306 Document 12-1

X%




* k k

NLRB Supplemeptal Appengix 5S0nnciment: 24 Eiled- 10/28/2020  Pages' 96

Page 808

1 Q.- Okay -

2 A He came In and dismissed me.

3 Q. And who was present when you were

4  dismissed?

5 A. Bogardus and Rebel Strohmeyer.

6 Q. Where did that meeting take place?

7 A. In the conference room at the

8 Franksville location.

9 Q. What do you recall from that meeting?
10 A Just going into the conference room and
11  they said that this wasn®"t easy and
12 unfortunately they needed to let me go.

13 Q. Did Mr. Bogardus or Ms. Strohmeyer

14 provide any reason for why you were terminated?
15 A. Wisconsin is an at-will obviously but
16 there was a comment made about how our inventory

17 shortage did not help as well as the union vote.

18 Q. Who stated?

19 A. Bo Bogardus.

20 MR. WIESE: Nothing further.

21 JUDGE ROSAS: Charging Party?

22 MR. RYAN: 1 don"t have any guestions.

23 Thank you.
24 JUDGE ROSAS: Cross, Ms. Hill?
25 MS. HILL: Yes, sir.
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your recollection now refreshed as to the
remainder of that conversation with Mr. Pender?

A. Uh-huh.

Q. And so what else do you recall from
that conversation?

A. Well, actually, there wasn®"t much more
in that conversation but I have called him and
talked to him over the phone a few times --

Q. Okay .

A -- since that. 1 know I did talk to
him once about, you know, he told me that he was
no longer going to be working for the
Franksville store and the reason for that is
they -- 1 don"t know who i1t was that said he
wasn"t being effective enough but he was not
getting enough work done is what his
understanding was and what he told me, not
enough equipment was getting repaired, he wasn"t
working enough hours. He was salaried, so he
was trying to keep it 8- to 10-hour days so that
he had time with his family.

So the resolution was that he was going
to stop being the manager. He was going to go
up to the Waukesha store and become a mechanic

again, and that they were going to bring
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somebody else down and what we discussed was
potentially two people down to continue working

at that shop.

Q. When did that telephone conversation
occur?
A. That was -- that was a few months ago

now. 1 honestly couldn®t give auto specific
time to that.

Q. Okay. 1°d like to direct your
attention there i1s a binder of exhibits in front
of you there, and 1°d like to direct your
attention to General Counsel Exhibit 25. Are
you on 1t? 1°d like to turn to Page 2, 3 and 4

of that document.

A. Yes.
Q. What"s happening in these pictures?
A. That"s Chris Pender holding a grease

gun on Page 2 and he i1s greasing this skid-steer
on Page 3 and it looks like he i1s just looking
over the equipment on Page 4.

Q. All right. The grease gun that he is
holding, did you use grease guns when you worked
for Sunbelt?

A Yes.

Q. How often?
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A I don"t recall.

Q Did you ever arrive late for any of the

negotiations?
A Yes.
Q And do you recall when that happened?
A Yeah, one of them was -- I was 11 minutes late.
Q And why were you 11 minutes late, sir?
A Traffic, road construction.
Q Did the union say anything about your lateness?
A Yes.
Q And what was said and by whom?

A By Dan. Dan had made the statement that 1 need
to leave earlier, and 1 asked Dan, 1 said well, how
early 1s early, i1s 1t four hours, five hours, and Dan
just said that you need to leave earlier.

Q Did the negotiations continue after that?

A Yes, ma“am.

Q Did you apologize for being 11 minutes late?

A I did.

Q And what did the union propose during this
February negotiation session?

A I don"t recall.

Q Were any economics discussed during the February
negotiation session?

A Yes.
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or -- yeah, increase the amount of smaller-type
equipment that was going to generate more profit.

We actually began executing that strategy in May
of 2018, maybe early June of 2018. We actually moved
about 1 think between 2 and $3,000,000 worth of
equipment, we started executing 1t, and then we got
instructions from Mr. Mayfield to basically halt on
that.

Q Did he give you a reason for halting on i1t?

A No, he did not.

Q When you say you moved i1t, where did 1t get moved
to?

A It got moved to -- well, some of 1t -- most of it
was moved to the Waukesha location, but it was moved to
other locations within the state.

Q Did you participate in the negotiations with the
1397

A I did, yes.

Q Now, there are two binders, one that"s blue, one
that"s black.

A Yep.

Q The blue one, 171l refer to exhibits iIn there as
the General Counsel exhibits. The black ones are going
to be Sunbelt"s exhibits.

A  Okay.
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A That wouldn"t go to Pirtek.

Q And your current position as a mechanic 11l at
Waukesha, 1s that an hourly position?

A Yes.

Q Your service manager position at Franksville,
that was a salary position?

A Yes.

Q It was your decision to transfer from the
Franksville store to the Waukesha store, is that
correct?

A Yes.

Q Your decision, was that based on, In any way, the
number of hours you were working at the Franksville
store?

A  Between my commute and my young family at home,
it made more sense to take a position back in Waukesha.

Q After the mechanics were laid off at the
Franksville store, were you working more hours as a
service manager?

A Yes, a little bit.

Q Did your job duties change after the mechanics
were laid off?

A Yes.

Q Were you doing more maintenance work than you

were prior to when the mechanics were laid off?
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A Yes.

MS. HILL: Objection.

JUDGE ROSAS: Overruled.

You can answer.

THE WITNESS: Yes.

BY MR. WIESE:

Q How much more?

A Not a ton more, but there was an extra bit of
work. 1 lost four mechanics.

Q And you were doing the maintenance work that had
previously been done by those four mechanics?

A Yes.

MR. WIESE: Nothing further.

JUDGE ROSAS: Charging Party?

MR. RYAN: I don"t think I have anything. Thank
you.

JUDGE ROSAS: Okay. Any redirect?

MS. HILL: Just a moment, your Honor.

No further questions.

JUDGE ROSAS: Okay. Thank you. Sir, you“re
excused. Please do not discuss your testimony with
anyone until you"re advised by counsel that the case is
over. All right?

THE WITNESS: Certainly.

JUDGE ROSAS: Have a good day.
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A Yes, ma"am. That"s the date.

Q And then looking up near the top iIn Section 3a,
"Bryan Anderson PCM 776,'" i1s that your handwriting, sir?

A No.

Q Do you recognize that handwriting?

A Yeah. That"s Bryan"s handwriting.

Q Okay. And the e-mail address there, do you
recognize that handwriting?

A Yes.

Q And do you recognize -- I"m sorry. You seem to
be studying 1t some more.

A Yes. I"m sorry.
And do you recognize that handwriting, sir?
Yes.

Okay. Is 1t your handwriting?

> O » LO

No.

Q The pages that are iIn this Exhibit 10, did you
receive these, sir?

A I believe this i1s the one -- yeah, this is 1
believe what they sent me in the mail.

Q Okay. Well, looking back at the page with your
handwriting on i1t, sir --

A Yes.

Q -- did you put your handwriting on there while

you were in the NLRB office?
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Q Do you remember if he -- when he filled that iIn?

A It says on the corner the "Date Filed," the 22nd.
I honestly don"t know. Oh, i1t had to have been iIn front
of me because 1 signed i1t and | dated 1t myself.

Q So he filled that in before you filed the
petition?

A Not before I filed the petition. This i1s after
the petition was filed. Because | Tiled the petition,
and then I brang it back to the PC and told him what I
got.

Q Okay. So his name was blank when you --

A  Yeah.

Q And then about two-thirds of the way down where
it talks about election details iIn that Section 11 --

A Line "6:00 AM™?

Q Yes.

A Yes, sSir.

Q You put in that information?

A That"s me, yes. That"s the time that we set up
for that.

Q When you say "'‘we set up,' who?

A I talked to them and asked what would be a
convenient time, because | had to ask that it went into
what®"s the procedure of our workload, because you can"t

have an election when there®s work going on and bring
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people in. The last time when the union -- can I
mention the union? Is that okay?

Q Uh-huh.

A When we had the election, It was organized so it
was at a morning where it"s not inconveniencing the
daily work schedule, and i1t was early morning as well,
so I didn"t want to interrupt normal business hours and
have somebody miss the election to be fair to everyone
that wasn"t involved in the signhatures. That"s what I
was thinking of when 1 tried to make this.

Q When you stay "'we,' we came up with this time,
who else?

A Well, 1 talked to Bryan, because Bryan was our
store manager, and 1 had to -- I had to get permission
to get a decent time where 1t"s not going to affect the
business, and he would be the only one who would know
what time frame, because we start at staggered hours,
and 1t wouldn®t have been fair to have an election
without all the employees being able to make it.

Q Okay. But that information was in there before
you signed the bottom of 1t?

A Yes.

MR. RYAN: Thank you very much. | don"t have
anything further.

THE WITNESS: Thank you.
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County of Milwaukee Case 18-CA-247528

State of Wisconsin

Confidential Witness Affidavit

1 Michael Ervin being first duly sworn upon my oath, hereby state
as follows:

I have been given assurances by an agent of the National Labor Relations Board that this Confidential
Witness Affidavit will be considered a confidential law enforcement record by the Board and will not be
disclosed unless it becomes necessary to produce the Confidential Witness Affidavit in connection with
a formal proceeding.

My work PO Box 130, Pewaukee, WI 53072

address is

My work telephone number is (262) 896-0739

My work e-mail address  mervin@iuoe139.org

is

| am employed by International Union of Operating Engineers, Local 139, AFL-CIO
(“Union”)

located at N27W23233 Roundy Drive, Pewaukee, WI

1. | have worked for the Union for about six years. | have worked as an Organizer for
that entire time. My job duties as an Organizer include recruiting new members,
attempting to organize workplaces, negotiating collective bargaining agreements,
representing employees, and other related duties.

2. | have previously provided a number of affidavits to the NLRB in connection with the
Union’s charges against Sunbelt Rentals, Inc. (“Employer”).

3. As discussed in detail in some of my prior affidavits, the Union represents the
mechanics and driver’'s at the Employer’s Franksville, Wisconsin facility, although all of
those unit employees have since been laid off. The NLRB election at Franksville was
conducted .on March 6, 2018, and the Union was certified on March 13, 2018.

4. The Union has had a couple of organizing drives with other Sunbelt stores and
employees in addition to our efforts with the Franksville facility. Most specifically, the
Union had organizing drives taking place at the Employer’'s Climate Control shop in
Waukesha and the General Tool rental shop in Sun Prairie. The Sun Prairie location
is also referred to as the Madison location.

Page 1

ne Privacy Act Statement
Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The
principal use of the information is to assist the National Labor Relations Board (NLRB) in processing representation and/or unfair labor
practice proceedings and related proceedings or litigation. The routine uses for the information are fully set forth in the Federal Register,
71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the
NLRB is voluntary. However, failure to supply the information may cause the NLRB to refuse to process any further an unfair labor
practice or representation case, or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal court.
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5. The Union had some difficulty getting Sunbelt employees interested in the Union

because very shortly after the Union won the election in Franksville, the Employer
gave substantial raises to all employees across the State. | heard that the raises were
in the $3 to $5 per hour range and the raises took effect around a week or so after the
Union won the Franksville location. | have a copy of one paystub from an employee
that established when the raise took effect and how much the raise was. That
employee was Mark Seelman, who worked at the Madison tool rental shop and was
the Union’s main employee contact during that organizing drive. Seelman got a raise
of $4.93 that was effective on March 15, 2018. That raise went into effect in the'
middle of the pay period, as the pay period ran from March 12 to March 25, 2018.
Seelman told me that he was not expecting that raise and did not know about it
beforehand, and that previously raise amounts were generally around 30 to 50 cents
an hour. Seelman told me that everyone else in the Madison store also got raises,
and that the newer employees got closer to $3 per hour and the employees who had

been there longer got closer to $5 per hour.

. l also heard from some of the Franksville employees about the raises. The Employer

did not give any of the Franksville employees raises, and so they had questions about
why all the other employees across the State had gotten raises when they had not
gotten anything.

. The Union had two meetings with the Madison employees in 2018, one in the March

2018 .and another in October 2018. The organizing drive went stagnant for a while
after the March meeting, | think because the employees all received their raises not
long after the first Union meeting in March. The Union had another meeting in October
2018 and we got a few more cards signed by the time that meeting took place. |
discussed that organizing drive in more detail in an affidavit | provided in connection
with case 18-CA-238977, which was a charge filed regarding'Mark Seelman’s
termination. Seelman was terminated in April 2019. After Seelman was terminated,
the organizing drive at the Madison store died out as he was our main contact and

none of the other employees wanted to talk to the Union after Seeiman was fired.

. With regard to the Waukesha organizing drive, the Union filed a petition for the

Waukesha Climate Control employees in Case 18-RC-230127. That election took

place on November 20, 2018. There were two employees in the bargaining unit that

we were aware of when we filed the petition. After the petition was filed, we learned
Page 2
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that there was a third employee who was out of work on workers compensation. |
spoke to that individual before the election and he said he was not interested in the
Union. That individual did not show up to vote in the election. We had support from
both of the ‘a.ctive employees when we filed the petition, but one of them stopped
talking to me sometime after we filed the petition and before the election took place. |
heard from the employee that was still communicating with us that he thought the
Employer may have offered the other guy a job at a different store, which he viewed as
a promotion, if he opposed the Union. We ended up losing that election as the results
were one for and one against the Union.

In January 2019, | received a voice mail message from the employee who ended up
not voting for us apologizing and saying the Employer lied to him and that he made a
mistake in not voting for us.

10.Both of the employees in the Waukesha store were aware that the Union had won the

1.

election at Franksville and that we were in the process of bargaining a contract.
Neither of those employees asked any detailed questions about why the Union did not
have a signed contract for the Franksville employees as of that time, as | had
discussed the negotiation process in general with them and explained to them that it
often takes up to a year for a collective bargaining agreement to be agreed upon.

In September and October 2019, the Union made a push to talk to Sunbelt drivers and
mechanics across the State. We did this by trailing the drivers after they left Sunbelt
facilities and attempting to talk to them at some point while they were out on the road.
These organizing efforts took place not long after the Employer laid off the Franksville
unit employees in August 2019. There were five primary people from the Union that
assisted in the efforts of talking to the drivers and mechanics on the road. Those

‘people were Business Agent Dan Marsolek, and Organizérs Kevin Doucette, Rich

Lego, Mike Cox, and me. Out of the five of us, we spoke to around 12-plus employees
or thereabouts. Most of the employees that we tried to talk to gave us the cold
shoulder and did not want anything to do with us. That was my experience with the
employees | tried to talk to and the other Union agents who engaged in these
organizing efforts gave me similar reports about what happened when they
approached the Sunbelt employees after trailing them from the store or from a jobsite.
Most of the employees would not even give us their names or engage in any extended

conversations with us. Sometimes it was clear that the drivers were aware that we
Page 3

Case 2:20-cv-00M@1-JPS Filed 03/02/20 Page 3 of 5 Document 12-9



NLRB Supplemepntal- Appendix 63 pocument: 24 Filed: 10/28/2020  Pages: 96

1 were trying to follow them and they would make a lot turns or other driving actions that
2 made it clear they did not want us to follow them and try to talk to them about the
3 Union.
4 12.1 did not hear very many statements directly from employees that indicated that those
5 employees had been threatened by the Employer about the Union, because those
6 employees did not want to speak to me or other Union agents at all. The Union did
7 hear a number of comments from Franksville employees stating that other employees
8 were telling them that they were getting threats about the Union.
9 13.1 did make some attempts to talk to employees at the Employer tool rental shop in
10 Waukesha, which is one of the bigger stores in Wisconsin. | did not make a lot of
11 headway with those employees and they did not seem interested in the Union.: | recall
12 specifically talking to one employee in or around the Spring of 2018 who specifically
13 said he was not interested in the Union and asked not to be contacted by us.
14 14.Troy Schuls was a bargaining unit employee at the Franksville, Wisconsin facility.
15 Troy was the Union’s observer during the NLRB election. Troy was fired in September
16 2018, supposedly for failing to report to the Employer a moving violation that was on
17 his driving record. Troy asserted that he had reported it to the prior Branch Manager
18 Katie Torgerson, but the Employer claimed it had no record of that and so fired him
19 anyway. Prior to his termination, Troy was talking to a couple of drivers who worked
20 out of the Waukesha general rental store. Troy said that these two drivers from the
21 Waukesha shop said they were interested in the Union. | never spoke to those two
22 drivers directly. After Troy was fired, he continued to talk to those drivers about the
23 Union and Troy was trying to set up a meeting with those drivers to meet with me and
24 the Union. However, after Troy was fired, those two drivers evidently told Troy that
25 they were no longer interested in the Union and Troy told me that he thinks one of

Page 4
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1 them eventually blocked his phone number as his calls always went straight to voice

2 mail.

I am being provided a copy of this Confidential Witness Affidavit for my review. | understand that this affidavit is
a confidential law enforcement record and should not be shown to any person other than my attorney or other
person representing me in this proceeding.

| have read Confidential Witness Affidavit consisting of 5 pages, including this page, [ fully understand it, and {
state under penalty of perjury that it is true and correct. However, if after reviewing this affidavit again |
remember anything else that is important or | wish to make any changes, ! will immediately notify the Board
agent.

Michael Ervin

Subscribed ang Sworn to Before me at Milwaukee, Wisconsin, this 14th day of January, 2020.

P

S

Eric Boérschinger, Board Agent
National Labor Relations Board

e

Page 5

Case 2:20-cv-00181-JPS Filed 03/02/20 Page 5 of 5 Document 12-9



NLRB Supplemegtal. Appengix 65pocument: 24 Filed: 10/28/2020  Pages: 96
!’-
\ o
Bank of dnmisrice Tower
56 North Loura Street, Stite 2600
Jacksonville, Flotida 32202

:ﬁ% Maoin: 904 598-6 100 SM.ITH; GAMBRELL & RUSSELL LLP

wuniisghlow.com Artorneys at Law

Pairicia J. Fill

Bivect Tel: (904 $98-6140

Dirveirt Fax: (904) 598-6241) ’
philt@sgriaw.com April’3, 2018

Vid E-MAiL

Mr. Michael Ervin

Otganizer

International Union of Operating Engineers, Local 139
N27 W23233 Roundy Drive

P.0. Box 130

Pewaukee, Wisconsin 53072

Re:  Negotiations with Sunbelt Rentals, Inc. in Franksville
Dear Mr. Ervin:

Please be advised that [ am responding on behalf of Sunbelt Rentals, Inc. (“Sunbeit™) to
your March 29, 2018 letter to Mr. Bogardus that requested a date for the initial negotiations
session. Unfoftunately, Sunbelt i$ busy with the end of the fiscal year’s activitiés and is not
available on the dates that you proposed. However, Sunbelt is available on May 22, 2018.

Please let me know at your eatliest convenience if May 22, 2018 works with your
calendar.

PatriciaJ. Hill //
PJH/ph

cc: Sunbelt Rentals, In¢.

. § "D '
Eﬂm"a Atlanta’| Austin | Jacksonville { London | Los Angefes | Munich | New York | Southampton | Washingion, D.C.
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From: "Hill, Patricia J." <PJHill@sgrlaw.com>
Date: January 16, 2019 at 4:04:02 PM CST

To: Mike Ervin <mervin@iuoe139.org>

Subject: RE: Sunbelt's summary of negotiations

Mr. Ervin,

Attached is the draft CBA for your review. | did not have the Table of Contents prepared because that should be done at
the very end of the negotiations. As you can see, | highlighted a few sections within the body of the CBA {Article 13
primarily} and indicated that they were open. | believe that the list at the end of the CBA contains what is still open.

Best regards,

Patricia J. Hill
Florida Board Certified in Labor and Employment

p | 904-598-6140 - Phone

f| 904-598-6240 - Fax

p | 404-815-3500 - Atlanta Phone
e | pihill@sgrlaw.com

50 N. Laura Street | Suite 2600 | Jacksonville, FL 32202
Promenade Suite 3100 | 1230 Peachtree St. N.E. | Atlanta, GA 30309

www.sgrlaw.com

-—---Original Message-—

From: Mike Ervin <mervin@iucel39.org>
Sent: Monday, lanuary 07, 2019 2:49 PM
To: Hill, Patricia J. <PJHill@sgrlaw.com:>
Subject: Sunbelt's summary of negotiations

CAUTION: This email is from an external source. Do not click links or attachments unless it's from a verified sender.

Pat,

In our last bargaining session [ asked if you could get me Sunbelt’s version of the agreement in its entirety to the
present time. | think we are far encugh along to work off of some comprehensive documents. We are requesting the
summary by January 21st so that we have time to review it prior to our lanuary 28th negotiations meeting,

Thank you
Mike Ervin
Organizer
IUQE Local 139
262-896-0139
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AGREEMENT
Between
SUNBELT RENTALS, INC.
PROFIT CENTER 776
3485 South 27" Street
Franksville, Wisconsin 53126
And

INTERNATIONAL UNION OF OPERATING ENGINEERS,
LOCAL 139

1
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ARTICLE 1 — RECO_GNITION

Section 1.1: Sunbelt Rentals, Inc. (“Employer”) hereby récognizes International Union
of Operating Engineers, Local 139 (“Union”) as'the sole and exclusive bargaining agent for all
.employees in the bargaining unit. For the purpose of this Agreement, the bargaining unit shall
consist of full-time and regular part-time mechanics, drivers, and foremen employed by the
Employer at Profit Center 776 in Franksville, Wlsconsm, excluding all other employees, clerical
staff, salespeople, managers, guards, and supervisors, as defined in the Act.

Section 1.2: The purpose of this Agreement is to determine the hours, wages and other
conditions of employment and to adopt measures for the settlement of differences and
maintaining a cooperative relationship so that the Employer may secure sufficient, capable
workers arid the workers may have as much continuous employrent as possible, without
interruption by strikes or lockouts, except as otherwise provided by this Agreement.

ARTICLE 2 — UNION SECURITY

Section 2.1: The enforceability of Section 2.2 is contingent on its legal validity under
the laws of the State of Wisconsin. This Article shall be enforced only if the state right to work
law is repealed, replaced or otherwise no longer precludes enforcement of Section 2.2.

Section 2.2:  All present Employees of the bargaining unit of the Employer covered by
this Agreement who are members of the Union as of the date of execution of this Agreement -
shall, as a condition of continued employment with Employer, maintain membership during the
life of this Agreement to the extent of tendenng the periodic dues and initiation. fees uniformly
required by the Union as.a condition of acquiring or maintaining membership. All present
Employees of the bargaining unit of the Employer covered by this Agreement shall become
members of the Union within thirty-one (31) calendar days following the date of this Agreement,
or within thirty-one (31) calendar days following commencement of such employment,
whichever is Jater, and shall, as a condition of continued employment with said Employer,
maintain membership during the life of this Agreement to the extent of tendeiing the periodic
dues and initiation fees uniformly required by the Union as a condition of acquiring or
maintaining membership; provided , however, that such membership in the Union is available to
such workers on the same terms and conditions generally applicable to other members and that
such membership is not denied or terminated for reasons other than a failure by the affected
workers to tender the periodic dues and initiation fees uniformly required as a condition of
acquiring or maintaining membership.

ARTICLE 3 - EMPLOYEES

Section 3.1: An Employee will remain a “probationary’ Employee for the first ninety
(90) calendar days from the date of hire. The Employer may, within said ninety (90) calendar
days, discharge such a probationary Employee. for any reason whatever, except his membership
in, or activity on behalf of the Union subject to any applicable State and Federal laws prohibiting
discrimination. Probationary Employees shall have no recourse to the grievance procedure in
this Agreement. At the mutual agreement of the Employer and the Union, the probationary

3
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period may be extended by thirty (3 0) calendar days, not to exceed a total of one hundred and
twenty (120) calendar days.

Section 3.2: Whenever an opening within any bargaining unit classification is to be
filled, it shall be the Employer’s decision to make. The Employer, in making the decision to fill
a bargaining unit position, will consider each candidate’s qualifications including skill, training,
ability, and work record. '

ARTICLE 4 —-NO DISCRIMINATION

Section 4.1:  Discrimination provision: There shall be no discrimination against any
present or future employee by reason of race, color, age, military or veteran status, disability,
national origin, sex, union membership, or any other characteristic protected by law, including,
but not limited to, claims made pursuant to Title VII of the Civil Rights Act, the Americans with
Disabilities Act, the Age Discrimination in Employment Act, the Wisconsin Human Rights law
or any other similar laws, rules, or regulations. All such claims shall be subject to the grievance
and arbitration procedures (cite to article) as the sole and exclusive remedy for violations.
Arbitrators shall apply appropriate law in rendering decisions based upon claims of
discrimination. '

ARTICLE 5 — GRIEVANCE PROCEDURE

Section 5.1: A grievance is defined to be any controversy, complaint or dispute arising
as to the interpretation or application of or the compliance with any provisions of this
Apgreement. The parties agree to mutually work to the resolution of any grievances through
prompt and good faith use of the following procedures:

(a) Step One — Any Employee believing he has a grievance must discuss it with
his immediate supervisor within seven (7) business days of the occurrence of
the event which gave rise to the grievance. The immediate supervisor will
give a verbal reply within seven (7) business days of the discussion.

(b) Step Two — If the grievance is not resolved in Step One above, the grievance
will be reduced to writing by the Employee and Union, and then presented to
the Profit Center Manager within seven (7) business days of the Step One
reply. A meeting will be held with the Profit Center Manager, immediate
supervisor, Employee and Union Steward and/or Business Agent in an effort
to resolve the grievance. The Profit Center Manager will issue a written
answer to the grievance to the Union Steward within five (5) business days of
the meeting.

(c) Step Three — Any grievance not resolved at Step 2-may be advanced to
arbitration by the Union or-Employer. Either the Union or Employer may
request a panel of seven (7) arbitrators from the FMCS. A copy of the request
shall be served on the other party. Upon receipt of the panel of arbitrators, the
Union and Employer may each strike up to three (3) names so that only one
name remains on the list. The arbitrator thus selected, shall be qualified to
impartially decide on the issue which is the subject of said grievance. In the

4
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event either party feels the arbitrator selected is not qualified to hear the case,
it will immediately notxfy the other party in writing. Upon receipt of this
notification, the party rejecting the selected arbitrator will request the FMCS
to submit another panel of seven (7) arbitrators from which the arbitrator will
be selected pursuant to the provisions of this section. This right of rejection
may only be exercised oné time by each party on any given grievance which
has proceéded to arbitration. The parties shall then jointly notify the FMCS
Service that the remaining name on the list is their selection. It is distinctly
understood that any such arbitrator so selected shall be limited to
interpretation and application of this Agreement and any decision rendered
within the scope of such limitations shall be final and binding on the parties to
this Agreement. The fees and expenses incurred by the arbitrator including
the hearing room, if any, shall be bome equally between the parties. The
parties ‘shall assume all expenses associated with the preparation and
presentation of their respective case including, but not limited to, attomey’ s
fees, witnesses, and representative and stenographic service.

ARTICLE 6 — PAID TIME OFF

Employees will use Employer’s Paid Time Off policy that states:

The purpose of Employer’s PTO Policy is to provide employees with flexible paid-time-
off from work that can be used for such needs as vacation, personal or family illness, doctor
appointments, school and other activities of the'employee's choice. The company's goal is to
reduce unscheduled absences and the need for supervisory oversight while providing an
enhanced work/life balance that promotes wellness. The PTO days will accrue beginning on the
employee’s anniversary date. Time that is not covered by the PTO policy, and for which separate
guidelines and policies exist, include company paid holidays, volunteerism time, bereavement
time, required jury duty, and military service leave. PTO is not accrued in pay periods. during
which unpaid leave, short or long term disability leave or workers' compensation leave are taken.

Guidelines for PTO Use: Each full time Employee will accrue PTO ratably in hourly
increments based on length of service as defined below. Temporary employees, part-time
employees and contract employees are not eligible to accrue PTO unless required by state or
local law.,

In all instances, PTO must be approved by the Employee's supervisor in advance. One of
the main goals of this PTO Policy is to minimize unscheduled absences. As such, Employees
must provide at least a two-week notice to their Profit Center Manager of their need to use PTO
whenever possible. While' we understand there will always be occasions when PTO will need to .
be used for legitimate, unexpected illness or emergencies, instances exceeding five “last-minute
notice™ uses per rolling 12-month period will be considered grounds for progressive discipline
due to excessive absenteeism. Further, the call-in procedures outlined in Employer’s Attendance

"and Reporting Absences Policy must still be followed.

5
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Certain 'exceptions 'dpp]y to the use.of PTO and are as follows:

. ‘Employees who mis$ more than three consecutive unscheduled days, may

'be required to present.a doctor's note.

L) "Under the Employer s leave pohcles accrued PTO tnne miust be taken in
lieu of unpaid leave time.

‘. Any Employee’ who-misses two consecutive days-of work without notice:
to.his or her supervrsor may be considered to have voluntarily abandoned their _]Ob

PTO accrues ratably over the year, be

be accrued according 10 the. followmg schedu

“Eligible PTO

Lencth of Service

%'mmng with the employee’s date of hire. PTO will
e:

Rate of Accrual

Day 1 to end of Year 1 ".-112 hours {14 8-hour ... 2.15 hours per week
‘Beginning. Year 2 -3- " 128 hours (16 8-hour . 2.46 hours per week
Beginning Year 4-5 - " "-136 hours (17 8-hour 2.62 hours.per week -
Beginning Year 6-10 176 hours (22 8-hour ° 3,38 hours per week -
.Beginning Year11-15 192 hours (24 8-hour " -3.69 hours per week -
Beginning: Year 16-19° . | 200 hours {25 8-hour ' 3.85 hours per week .
Beginning Year 20-and’ 240 hours (30 8-hour '4.62 hours per week

Because time is accrued fatably, Employees need to use PTO as$ they eam it so that by the
end of their anniversary year, they have taken all PTO accrued during that period. For example,
an Employee will earn a total of 112 hours (i.e. 14 eight-hour days) if they continue employment
through their first anniversary. Du.nng that same period, the Employee will need.to take 112
hours of PTO or the time will be reset.on the employee’s anniversary date. Please note that
excluded from this payout is any time allowed under any other Ernployer benefit, mcludmg, but
not limited to, the Volunteerism Policy, Bereavement Pélicy, Jury Duty Policy; etc. Any
additional time beyond this'will be lost, unless otherwise specified by state law,

An Employee is not eligible to takeé PTO beyond what he or she has already accrued until
he or she has completed six- months of service. At no timie should an Employee exceed their
annual accrual into their next aniliversary year.

. Employeeé are responsible for monitoring and taking their PTO over the course of a year
so that they do not lose time accrued when their anniversary year ends or exceed their annual
allotment. PTO is subject to supervisory approval and Employer reserves the nght to-deny a PTO
request based on business necessity. Carryover of PTO is not peimitted without approval of the
Senior Vice President of Human Resources’

PTO will not be paid in a'di/ar_lce? but only on the regular payday for the payroll period in
which'the PTO was taken. No-Employee will receive pay in liew of PTO except as described
above or unless approved by the Senior Vice President of Human Resources.

.AS it pertains to Employees who leave the company, unless full distribution of PTO upon
separation is requlred by state law, thé following standards apply

6
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- An Employee who fails to provide two (2) weeks of notice prior to
terminating employment will forfeit payment of his or her PTO;

. Employees who are discharged for instances of theft of any kind (e.g.,
theft of money, property, fuel, time, etc.) will forfeit the payment of PTO;
and :

. Overused PTO. will be deducted from an Employee’s final check to the

 exteft possible on his or her regularly scheduled pay period.

Beyond as stated above, payment of PTO upon separation is ultimately a matter of
management discretion and (state-law permitting) may be denied for any separation with cause,

if approved by the Employee’s management team and the Senior Vice President of Human
Resources.

Employees may access detailed PTO information, including accruals, usage and balances,
on-line at Workday.

Employeés will use Employer’s Volunteerism, Funeral Leave, Jury Duty, Victims of
Domestic Violence, and Time Off for Voting policies.

ARTICLE 7 — INSURANCE CONTRIBUTIONS

Section. 7.1:
ARTICI;,E 8 - RETIREMENT PLAN
Section 8.1:
ARTICLE 9 —PAYDAY

Section 9.1: Employees covéred by this Agreement shall be paid bi-weekly.
Employees will have the choice to have their paychecks via direct deposit or a check.

~ Section 9.2: The Employer shall show on each Employee’s paycheck stub at a
minimum: the number of regular hours worked, overtime hours worked and authorized
deductions and withholding taxes required to be deducted by Federal, State or Local
governments. A

Section 9.3: Employees covered by this Agreement will be paid by Employer not later

than 3 pm on the Thursday of the respective bi-weekly pay period. If the regular payday falls on
a holiday, Employees will be paid on'the last regular business day before the holiday.

7
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ARTICLE 10 - UNION BULLETIN BOARD

Section 10.1: The Employer agrees to permit the Union to post and maintain a union
bulletin board no larger than 24” by 36” in a suitable place approved by the Profit Center
Manager, within the Profit Center, provided such bulletin board is used for information purposes
and/or union business and provided that information posted thereon shall be true, not misleading,
not illegal, not a violation of Employer’s policies, non-controversial, and presented in good taste.

Section 10.2: The Profit Center Manager selects the location for the union’s bulletin
board. Before posting, the Profit Center Manager must approve any or all postings. In the Profit
Center Manager’s absence, the Profit Center Manager’s designee may address any or all
postings, until the Profit Center Manager’s return to the Profit Center.

ARTICLE 11 - TOOLS

Section 11.1: All mechanics shall furnish their own tools which in the opinion of the
Employer and the union are adequate for the performance of the job.

Section 11.2: Upon the date of this Agreement and annually as of January 1%, all
employees must provide an inventory list of all tools that they have in the Employer’s shop or
truck. When additional tools are purchased by the Employee, the Employee must provide the
Employer with a photograph of the tool and the receipt for the tool to update his/her inventory
list. The Employer will replace all personal tools stolen from trucks and/or shop when a police
report is made, if the Employee has made a reasonable effort to protect same. Vandalism and
Fire Damage to tools covered the same as if stolen. Every Employee shall keep his/her tool
inventory at a standard required by the job and/or the classification and shall maintain that
inventory in a good working condition. The Employer agrees to repair or replace with like tool,
an Employee’s tools that may be broken in the performance of their job provided they were used
in the proper application. An Employee abusing this coverage shall be deprive of such coverage.
Bargaining Unit Members will fumish basic hand tools up to 2” and }2” drive sockets and
impacts.

ARTICLE 12 - MANAGEMENT RIGHTS

Section 12.1: The Employer retains the exclusive right to manage the business; to direct,
control and schedule its operations and workforce and to make any and all decisions affecting the
business, whether or not specifically mentioned herein and whether or not heretofore exercised.
Such prerogatives shall include, but hot be limited to, the sole and exclusive rights to: hire,
promote, demote, layoff, assign, transfer, suspend, discharge and discipline employees for just
cause; select and determine the number of its employees, including the number assigned to any
particular work or classification, increase or decrease the number of employees; direct and
schedule the workforce and all operations; determine the scope of work of the operauon
determine and schedule hours of operation; determine the job classifications and assign work in
accordance with management’s needs; determine and schedule when overtime shall be worked;

. install or remove equipment; determine the methods, procedures, materials and operations to be
utilized or to discontinue their performance by employees; determine the work duties of

8
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employees; promulgate, post and enforce reasonable rules and regulations governing the conduct
of acts of employees during working hours; require duties other than those normally assigned to
be performed select supervisory employees; train and cross-train eniployees; discontinue or
reorganize or combine any department or operation with any consequent reduction or other.
change in the workforce; determine reasonable work pace, work performance levels and
standards of performance and production of the employees and in all respects catry out the
ordinary and customary functions of management, all without hindrance or interference by the
Union except-as specifically altered or modified by the express-terms of this Agreement.

Section 12.2: The foregoing statement of the rights of management and of the Employer
functions and responsibilities is not exclusive, but indicates the types of matters or rights which
belong to and are inherent in management and shall not be construed in any way to exclude other
rights, responsibilities and functions of the Employer, not specifically enumerated.. '

Section 12.3: Failure to exercise any of the functions and responsibilities outlined
herein, whether or not expressly stated, shall not constitute a waiver thereof.

ARTICLE 13 - DISCHARGE, DISCIPLINE AND LAYOFKS

Section 13.1: The Company shall not discharge any non-probationary employee
without just cause. The existence of just cause shall be established where the Company
demonstrates by a.preponderance of the evidence that any non-probationary employee
committed one of the following enumerated offenses:

= Willfully engaging in a conflict of interest as defined by the
Company’s policies;

= Diviﬂgehce of confidential information or failure to maintain the
security of confidential documents, records or business strategies;

» Falsification of records (i.e., work, persornel or any other type of
Company records, including but not limited to time cards, driver
log books, forms, documented statements, etc.);

= Theft, includihg, but not limited to money, property, fuel, propane,
scrap, time, efc., or being in possession of stolen property;

» Attempt or assist in the commission or concealment of theft as
defined above;

= Gross negligence (including, but not limited to, accidents where
the cause is determined to be the employee’s fault);

= Using another employee’s clock number or other secure login or
password information to access any of the Company’s computer
systems; .

9
Case 2:20-cv-00181- JPS Filed BB fage 314 ot 428 Docﬂme”tﬁfof 17



NLRB Supplemegntal: Appengix 76pocument: 24 Filed: 10/28/2020  Pages: 96

Two (2) consecutive work absences without prior approval from
direct Supervisor or without calling in to direct Supervisor
(including but not limited to absences as a result of arrest) and/or
job abandonment;

» Possessing, transferring, purchasing, selling or using or being
under the influence of non-prescription drugs, alcohol or other
medication violating the terms of the Comipany’s Substance Abuse
Policies and Procedures;

» Using or being under the influence of prescription drugs either
prescribed to the employee or any other individual that inhibit or
impair the employee’s ability to perform the essentlal functions of
his/her job; ‘

= Purchasing, selling or attempting to purchase or sell prescription or
non-prescription drugs to or from customers, coworkers, vendors;
etc.;

= Possessing firearms or other dangerous weapons (including but not
limited to all firearms (regardless of permit), air guns, air rifles, BB
guns, paint guns, tasers, non-utility knives and switchblades) on
Company property or in the course of job duties unless there is a
specific state law allowing the employee to bring the gun to work
beyond simple licensure of a permit;

* Using physical force against another individual, or making threats -
of violence or coercion to or directed toward managers, co-
workers, customers and/or vendors; '

*= Failing to report first-hand knowledge of a criminal act
committed by another employee within a reasonable time .
(usually three to five days); OPEN

* Enpgaging in criminal behavior or failing to report an
employee’s own conviction of felony charges; OPEN

= Two preventable accidents within a rolling one-year period;
OPEN

= Failure to properly report an accident immediately as outlined in
the Company’s Safety Manual (available on Employer’s Intranet);
and/or

= Attempt to conceal an accident or violation of Company policy, or
circumvent an investigation of any kind.

10
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Discharge  must be .by proper written notice to the emiployee, and any
.employee may file 4 grievance as to his or her discharge. Should it be
.agreed by the parties or demded by an arbitrator that the Company lacked
just cause for the -termination, the employee shall be- reinstated and
compensated as prowded in Article 5.

ARTICLE 14 —‘STRIKES AND LOCKOUTS

]

Section 14:1: The Union, its officers, agents and representatlves and all employees shall,
not in any way, directly or md1rectly, instigate, lead, engage in authorize, cause; assist,
encourage, ratify or condone any strike, mcludmg a sympathy strike, slowdown or work
stoppage, boycott or any interference with or interruption of work with the Employer’s business
during the term of this Agreement.

Section 14.2: The Employer-shall not lockout Employees during the term of this
Agreement..

Section 14.1: It shall riot be a violation of the Agreement and it shall not be cause for
discharge or dlsc1p11nary action in the event of an Employee refusing to enter upon any property
involved in-a lawful picket line, including the lawful picket line of the Union party to this
Agreement and including lawful picket lines at the Employer’s places of business and at job sites
where it is engaged in its normal operations. Ifan Employee refuses to cross a picket line as

outlined above, the Employer may use another Employee or hire an outside company to handle
the refused work.

ARTICLE 15 - SENIORITY

Section 15.1: In all cases of layoff, recall from layoff, and shift assignment, -seniority
shall be the determining factor, provided the senior employees are the most qualified to perform
the available work.: ' ‘

Section 15.2:

Section 15.3;

Section 15.5:

‘Section 15.5: Senioi‘ity shall be lost and terminated by:

(e):  Absent for any reason for twelve (12) consecutive months or for a peﬁod'
equal to his/her total length of service, whichever is shorter.

Section 15.6:

11
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'ARTICLE 16 — GENERAL'

-Section 16.1:. Nothlng in this Agreement,will prohibit non-bargaining personnel from
‘ performance, demonstratrons trammg, educational repair trammg, or delivery and picking up of
equipment welghmg 10,000 Ibs. or less. :

Sectlon 16.2: The Employer shall furmsh each Employee-at least eleven. (1 1) clean
‘uniforms, ‘The Employee must return at least five (5) soiled uniforms by Friday-of each week.
Winter Jackets and rain gear will’ ‘be.purchased by the Employer. for the Employees.

Sectron 16.3: In'the event an Employee is required to travel to a work assigriment for the
Employer and the Employee ligs to stay overnight; the Employer will -supply. transportation,
loading and reimburse the Employee for food at the IRS per diem rate.- Travel time and
Employer reqmred trammg time will be paid pursuant to the Fair labor- Standards Act. The
Employer w1ll not pay.for alcohol _souvehirs, or vrdeos/pay—for-vrey.lr mov1es

Sectlon 16. 4 Employees are requ1red to part1c1pate in monthly safety-related meetings,
assessments, quizzes, etc. during work hours. . Employees must be paid for such time unless
excused by the Profit Center Mariager or his/her designee. Repeated failing scores-on such
quiz(es) may be grounds, for disciplinary action up to-and including termination.

Section 16.5: Employees may not have personal deliveries sent to any property
belonging to the Employer.

Section 16.6: The Employer. may tell union miembers durmg an investigation into
discrimination or harassment that the allegatlons are to be kept confidential. Such investigations
will be kept conﬁdentlal except that the union member may discuss the allegations with the
union steward or unjon.business agent or officers (the union- member will inform the profit center
manager or district manager if such a discussion dccurred) or with legal counsel or with an .
appropriate governmental agency. :

‘Section 16.7: The. Employer shall not require employees to drive on the streets or
hlghways in any D.O. T.,vehicle that does not have a fire extinguisher, ﬂares flags, reflectors,
safety cones, wheel ‘chocks and first aid kit and is not in a safe operating condition or equipped-
with any safety appliances that may be prescnbed by law. ‘The-employee is responsible to
mventory the assigned vehicle and notify.their direct supervisor if any: of these-iterns are missing
prior to driving the vehicle. It shall not be a violation of this Agreement. if an Employee refuses
to operate an unsafe vehicle unleSS such refusal is unjustified..

Section 16.8: All Employees are required to wear safety glasses when in the service.
shop area and in the PC location storage yard. Additionally, when loading or unloadmg
eqmpment anywhere, Employees shall wear a hard hat. When working on field service jobs, in
the yard or parking lot, or any hazardous locations, Employees shall be requ1red to wear safety
glasses, reflective vest (or other approved reflective PPE), or hard hats as required by Employer
policy (all supphed by Employer). All Employees must complete a pre-task assessment béfore

12
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starting any non-routine task, unloading third party haulers, performing field serwce work and
doing any type of faclhty or property maintenance. -

Section 16. 9 An Employee shall notify both the Employer and Union in wntmg (not
electromcally) wuhm five (5) business days of any change of address.

Section 16.10: The Employer shall not require as a condition of contlnued employment
than an Employee purchase a truck and/or any other vehicular equipment, or that any Employce
purchase or assume any proprietary interest in or other obligation of the Employer An
Employee shall not be obligated to use his own vehicle, and if an Employee uses same, except
for commuting, he/she shall be compensated at the IRS mileage rate.

Section 16.11: Employees must sign new emploiree handbooks and safety rules.
Section 16.12: All of Employer’s vehicles may have G.P.S. installed on them and may
use reports from the G:P.S. to d1501p11ne employees up to and including termination. Employees

are prohibited from using jamming devices to block G.P.S. Employees who use a Jammmg
device will be disciplined up to and including termination. :

ARTICLE 17 — DUES, FEES, AND ASSESSMENTS

Section 17.1: Members will pay dues, fees and assessments to the Union. The Duly
authorized representative of the Union shall be allowed access to the Profit Center for adjusting
disputes between members and the Employer, after getting permission from the Profit Center
Manager. The union representative must resolve issues with unit members relating to dues
deductions away from the Profit Center.

ARTICLE 18 — HOLIDAYS AND HOLIDAY PAY
Section 18.1: OPEN

Section 18.2: Holidays observed are: ‘New Year’s Day, Memorial Day, Independence
Day, Labor Day, Thanksgiving Day, % day Christmas Eve (1 pm to 5 pm), Christmas Day, and
% day New Year’s Eve (1 pm to 5 pm). For some of the holidays listed above, Employer may be
open for business to meet the needs of its customers. The Union recognizes that a skeleton crew
may be needed to prov1de required customer service. Reasonable notice will be provided for
coverage and holiday pay will apply for hours worked, excluding the holiday.

ARTICLE 19 — HOURS OF WORK
Section 19.1: Open
Section 19.2: Open

Section 19.3: Open

13
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Section 19.4: Open
Section 19.5: Open
Section 19.6: Open

Section 19.7: Open

ARTICLE 20 - STEWARDS

Section 20.1: The Employer recognizes the right of the Union to designate a union
Steward to handle such union business as may from time-to-time be delegated to him by the
Union. Members of the Union who are on layoff status are not eligible to be elected/appointed
as stewards.

Section 20.2: The Union Steward shall be permitted, within the working day enough
time to investigate grievances that cannot wait until after working hours. In those cases where
investigations cannot wait, the union steward must immediately notify the Profit Center Manager
to make him aware of the situation.

Section 20.3: The Union will inform the Profit Center Manager in writing, by hand
delivery, as to any change of Union Steward five (5) business days prior to the change. If the
Profit Center Manager is not available, then the District Manager must be notified.

Section 20.4: If a Union member is going to attend a Union convention, conference or
other Union-sponsored activity, the Union member may use his/her Paid Time Off.

ARTICLE 21 — CLASSIFICATIONS AND WAGES

ARTICLE 22 - DRUG AND ALCOHOL

Section 22.1: The Employer’s drug and alcohol testmg program, as it is may be
amended from time to time at the sole discretion of the Employer, shall be a part of this
Agreerpent.

Section 22.2: The Employer shall not discharge nor suspend any regular employee
without cause, but in respect to discharge or suspension shall give at least one (1) warning notice
of the complaint against such employee to the employee in writing, and a copy of same to the
Union Steward, except that no warning notice need be given to an employee before he is
discharged or suspended if the cause of such discharge or suspension is dishonesty; possession or

14
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use of alcohol and/or drugs while on duty or on Employer's property; willful disregard-
of Employer safety policies); '

.

Section 22.3: Employees may be asked to comply (sign all necéssary documents and
permit all fequired testing) with customers’ demands for drug and alcohol testing, background
checks, special clothing, and work rules. Refusal to comply shall result in a meeting between the
Union business agent and the Profit Center Manager or their respective designees.

ARTICLE 23 — TERM OF AGREEMENT

Except as herein provided, this Agreement shall be effective on and shall continue

" in force and effect until midnight, and from year to year thereafter, uniess either in force
and effect until midnight, and from year to year thereafter, unless either party shall, not less than

- sixty (60) calendar days prior to the date of its termination, give notice to the other of its
intention to modify or terminate this Agreement. After receipt of such notice, the parties shall
arrange a conference for discussions at a convenient time. This Agreement shall remain in effect
pending the conclusion of negotiations for a new or amended contract or until irreconcilable
impasse in negotiations; notwithstanding the foregoing, after the expiration date of the’
Agreement, or any rollover thereof, either party may terminate this Agreement upon ten (10)
days written notice; provided further that nothing herein shall waive either party’s rights and/or
obligations pursuant to the National Labor Relations Act.-

*

SUNBELT RENTALS, INC. INTERNATIONAL UNION OF
PROFIT CENTER 776 OPERATING ENGINEERS, LOCAL 139
By: By:

Business Manager.
Its: . ’ By:

President

- Date: By:
: Recording — Corresponding Secretary
Date:
15
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OPEN ARTICLES

Article 1: Recognition
Article 2: Union Security
Article 3;: Employees
 Atrticle 6: Paid Tirne Off
Article 7: Health Insurance
Article 8: Retirement Plan
Article 17.1,17:4; 17.5 (except for €), 17.6: (Seniority)
Article 18: 18.2, 18.4 through-18.10 (General)
Article 19: Dues
Article 20: Holidays and Holiday Pay (except for 20.2)
Article 21: Hours of Work
Article 23: Classifications and W;ges

Article 25: Term of the Agreement
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SUNBELT.

RENTALS

August 7, 2019

Mir. Steve Buffalo

IUQOE, Local 139

N27 W23233 Roundy Drive
Post Office Box 130
Pewaukee Wisconsin 53072

Dear Mr. Buffalo:

Please be advised that Sunbelt Renfals, Inc. will be using the scheduled negotiation session on August 8,
2019 for bargaining the impact for a reorganization at Profit Center 776.

Sincerely,

9 Wy / > Z /
Jason Mayfield |

Region Vice President
Sunbelt Rentals, Inc

| Case 2:20-cv-00181-JPS Filed 03/02/20 Page 352 of 428 Document 12-2
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FORM NLRB-502 (RD)
(4-15)
UNITED STATES GOVERNMENT L . DO NOT WRITE IN THIS SPACE
NATIONAL LABOR RELATIONS BOARD . Case No, - Date.Filed
RD PETITION : 18-RD-238211 March 22, 2019

INSTRUCTIONS: Uniess e-Filed using the Agency’s website, www.nirb.gov, submit an original of this Petition to an NLRB office in the Region
in which the employer concerned is located. The petition must be accompanied by both a showing of Interest (see'5b below) and a certificate
of service showing service on the employer.and ali other parties named in the petition of: (1) the petition; (2) Statement of Position form
(Form NLRB-505); and (3) Description of Representation Case Procedures (Form NLRB 4812). The showing of interest should only be filed

with tha NLRB and should not he served on the employer or any other party.

1. PURPOSE OF THIS PETITION: RD- DECERTIFICATION (REMOVAL OF REPRESENTATIVE) - A substantial rumber of employees assert thal the certified or. currently
recognized bargaining representative is no longer; thelr representative. The Petitioner.alleges that the foliowing clrcumstances exist and requests that the Nationa!.
Labor Relations Board proceed under its progier authority pursuant to Sectlon 9 of the Natienal Lahor Relations Act. - .

2a. Name of Employer 2h. Address{es) of Establisnment(s) nvolved {Streef ant number, cily, Slate, ZIP code)
- Sunbeit Rentals, Inc. 3485 S 27th St, Franksville, W1 53126-9220 i
. Employer Representative — Name ang Title ’ " | 3b. Address (if same as 2b - state same)
Bryaw - aroerspr’ oM 776 | SAMEASABOVE ‘ : .
3c. Tel. No. . 3d. Cell No. 2e. Fax No. . 3¢ E-Mail Address
(262)824-2001 o . {262)824-2002 s . CMm 7768 suVbeLTRenrrLr, (om
4a. Type of Establishment {Factory, mine, wholesaley, efc) | 4b. Principal product or service * ) ' Sa. Cily and State where unil is iocated:
Equipment rental . ‘{ Heavy equipment rental * , _ Franksville, WI .
5b. Description of Unit involved ’ o 6a. No. of Employees in Unit:
included: all full-ti lar part-time mechanics, drivers, and foremen employed by the Employer at profit |1
center 61‘76 in Fr:LL!SﬁITe.aani;:E:sin parttim o CHERs, sne or mployed B3 the Employ P 6b. Do 2 subslantial number (30%
. or more) of the empicyees in the
. . unit no longer wish to be
.| Excluded: all other employees, clerical staff; salespeople, managers, guards, and supervisors, as defined in the Act. represented by the certified or
. ’ . ' currently recognized bargaining
representative? Yes [ X ] Mo
- [ 1 \
Check One:  ____ 7a. Request for recognition as Bargaining Represeritative was madeon (Date)___. " * . and Employer declined recognition on or about '

{Date} (/fno reply received, so stale).
7b. Petitioner Is currently recognized as Bargalning Représentative and desires cerlification under the Act.

8a, Name of R.el:ognlzen or Certifled Bargaining Agent - 8b. Address ’

INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL PO Box 130, N27W23233 Roundy Dr, Pewaukeée, WT 53072-0130
NO. 139 . ' -

8c. Tel No. 8d Celi No. 8e, Fax No. T 8f, E-Mail Address ’
262:896-0139 : ‘ 262-896-0758 .| tmepowan{@iuoel3%.orp
8g. Affilfation, if any ) 8h, Date of Recognition or Cerlification '} 8i. Expiration Date of Current or Mast Recent
International Union of Operating Engineers, AFL-CIO 3/13/18 . : 9:;"8“- it any (Montn, Day, Year)
. a -
9. I3 there niow a strike or picketing at the Employer's establishmenl(s) invalved? __ No If 50, approximately how many employees are parlicipating?

{Name of (abor organization) has picketed the Employer since (Month, Day, Yesr)

10. Organizations or individuals olher than those named in items & and 9, which have cizimed recognition as representatives and other organizations and Individuals known to
have a repredentative interest in any employees in the unit described in item 5b above, ({1 none, so slate) . ’

10a. Name ] 10b. Address . 10c. Tel. No. 10d. Cell No.
none : ’

10¢. Fax No. 707, E-Mad Address

11. Eiection Detalls: if the NLRB canducts an etection in this mater, state your position with respeci 10 | 11a. Election Type:__x_Manual ___ Mall Mixed Mantal/Mall .
any such election. . ) P e f—

CTE Ly NOTIE e R 295 fraguils

/42a. Fult Name of Petitioner - 2b, Address (street and number, cily, state, and ZIF code)
Mariano Rivera . ) . | 17435, 25th St Milwaukee, WI 53204 . -
12e. Full name of national o intemational labor organization of which Petitioner is an affiliale or canstituent (if none, so slale) ~ )
NONE . L ) . i
12d. Tel No., 12e. Cell No. 12f. Fax No. 12g. E-Mail Address

(414)526-5215 :

13. Representative of the Patitioner who wilt accept service of all papers for purposes of the representation proceeding.

13a. Name and Yitle . - | 13b, Address (stree? and number, city, state, and ZIP code}

.| Mariano Rivera ' SAME AS ABOVE
13c. Tel No. 13d. Cell No. 13e, Fax No, 13f. E-Mai Address
SAME AS ABOVE SAME AS ABOVE SAME AS ABOVE . SAME AS ABOVE

tdeciare that | have rsad the above petition and that the statements are true to the best of my knowledge and belief.

- A - : B X .
?:;?afgrg)jvem ' ﬂngVﬂ\ ™ Meehpnic Xte 3 ~21~] ? L

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 100

PRIVACY ACT STATEMENT ‘
Soticitation of the information on this form is authorized by the Nationa! Labor Refations Act {NLRA), 20 U.S.C. § 151 ef seq. The prncipal use of the informatian is to assist the Nationat Labor
Relations Board {NLRB) in processing nepresentation and related proceedings or itigalion. The rouline uses for the information are hully set forth in the Federal Register, 71 Fed, Reg. 74942-
41 (Dec. 13, 2006). The NLRB will further expiain these uses upon request. Disclosure of this infarmation to the NLRE is voluntary; however, faiture 1o supply the informalion will cause the
NLRB {o dedine fo invoke its processes. Co 1-2444794564
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From: - PCO776 Manager Racine Wi <pcm776@sunbeltrentals.com>
Sent: Thursday, March 28, 2019 9:31 AM

To: - lason Mayfield

Cc: Hill, Patricia J.; Bo Bogardus

Subject: RE: Monday’s Unian Meeting

CAUTION: This email is from an external source. Do not click links or attachments unless it's from a verified
sender.

It is my understanding that there was a lot of people there from the 139, as well their attorney, along with our
bargaining members.

* lam still fishing for more information. I found this out at 525 last night.

Bryan Anderson | Sunbelt Renta]s, Inc. | Branch Manager Making It Happen For Our Customers!
3485 S. 27th Street | Franksville, W1 53126
C- 920-530-g221 | T:262-824~z001 | F: 262-824—2002 PCM776@Sunbeltrentals com

From: Jason Mayfield

Sent: Thursday, March 28, 2019 826 AM

To:PCo776 Manager Racine WI <pemy76@sunbeltrentals.coms

Ce: Patricia J. Hill <PJHill@sgrlaw.com>; Bo Bogardus <bo.bogardus@sunbeltrentals.com>
Subject: Re: Monday’s Union Meeting

Was this a Union only meeting, or were the bargaining members in attendance?
-Jason Mayfield

> On Mar 28, 2019, at 8:03 AM, PCo776 Manager Racine Wi <pem776@sunbeltrentals.com> wrote:
> . )
> Still fishing for information but I'm being told their attorney was present.
> -
-> Bryan Anderson
> Branch Manager - PC776
> Sunbelt Rentals - Racine, WI
> Cell - (920)530-9221
> .
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EXHIBIT NO.: GC 79 RECEIVED: X REJECTED:
CASE NO.: 18-CA-236643  CASE NAME: SUNBELT RENTALS
NO. OF PGS: 2 DATE: 2/18/20 - 2/19/20 REPORTER: KP
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From: Bo Bogardus <bo.bogardus@sunbeltrentals.com>
Sent: ] ' Wednesday, April 3, 2019 10:55 AM

To: _ Jason Mayfield; Hill, Patricia J.

Subject: Lyons Electric

CAUTION: This email is from an external source. Do not ¢lick links or attachments uniess it's from a verified sender,

Jason, Pat,

Another FYI:

Dan Marsolek, Local 139 goon, followed one of our outside haulets yesterday from the Racine store to the FedEx ,
_ distribution facility near the airport. Marsolek followed the truck into the facility and informed the FedEx personnel that
~ If they continued to use Sunbelt there would be a picket set up by Local 139. The FedEx personnel on site relayed the

above information to Lyons Electric, one of FedEx's primary electric contractors, who shared this information with Tito
this morning. . -

Réspectfully,

What did vou do today to help vour team create a safely cullure?

Bo Bogardus

- Sunbelt Rentals, Inc. “We make IT Happen for our Customers!”
Upper Midwest District Manager

bo.bogardus@sinbeltrentals.com

Cell: 513.502.7367
Office: 920.952.7740
Fax: 920.952.7741
Address: .
510 N. Rolling Meadow Drive
North Fond du Lac, WI 54937
www.sunbeltrentals,com :

Click here to find the Sunbelt Mobile App: https://www.sunbeltrentals.com/about/mobile-apps/
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