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 Sysco Hampton Roads, Inc. (“SHR” the “Employer” or the “Company”) respectfully 

submits this Request for Review and, in support thereof, states the following:  

I. SUMMARY OF THE REQUEST FOR REVIEW 

The instant Request for Review seeks reversal of the Regional Director’s Decision on 

Objections and Certification of Representative in the above-captioned matter. Following a Board-

supervised election, the Employer filed timely Objections to the Election predicated on the 

inclusion of statutory supervisors in the bargaining unit, and the extensive and active pro-union 

participation in the campaign and election by one of those supervisors, Team Lead, Joseph 

Whitlock (“Whitlock”). The evidence adduced at hearing demonstrated the Team Leads, most 

notably Whitlock, were supervisors within the meaning of Section 2(11); possessed and exercised 

multiple indicia of supervisory authority; and, at a minimum, Whitlock was clearly identified as 

being closely aligned with management. Moreover, the participation in the campaign and electoral 

process by Whitlock, was admittedly “hot and heavy” on behalf of the Union, and included home 

visits with Union organizers, daily solicitation of subordinates on behalf of the Union, and even 

included Whitlock serving as the Union’s election observer in two of the voting periods where the 

majority of delivery associates cast their ballots. Particularly in a small unit, and in an election 

decided by a handful of votes, the Employer maintained that the inclusion of the supervisory Team 

Leads and the pro-union activity of Whitlock, unquestionably tainted the entire organizing and 

electoral process and required that the results be set aside and the election re-run.  

The Regional Director, after inexplicably and inexcusably delaying for more than eight (8) 

months after the close of the Objections hearing, issued his subject Decision in which he overruled 

the Objections and issued a Certification of Representative. In his Decision, he concludes that the 

Team Leads, including Whitlock, are not supervisors within the meaning of Section 2(11) of the 



 

2 

 

Act; and he rejects the alternative argument that even if not 2(11) supervisors, Whitlock was so 

closely aligned with management that his participation on behalf of the Union tainted the electoral 

process. As matters of undisputed fact and law, the Regional Director is flatly wrong on both 

counts.1 The Board should grant review; and, reverse the patently erroneous decision below. 

II. FACTUAL AND PROCEDURAL BACKGROUND 

Sysco Hampton Roads (“SHR”) sells, markets, and distributes food products to restaurants, 

healthcare and educational facilities, the military, lodging establishments and other customers who 

prepare meals outside the home. SHR’s main facility is located in Suffolk, Virginia.  In addition 

to the Suffolk facility, the Company operates six (6) domicile yards2 located in Richmond, 

Virginia; Williamsburg, Virginia; Virginia Beach, Virginia; Elizabeth City, North Carolina, 

Manteo, North Carolina; and Maple (Currituck), North Carolina.  Delivery associates distribute 

goods from all locations, and shuttle drivers deliver the trailers to each of the domicile yards at 

night.  

The instant matter arises from a representation petition filed by the International 

Brotherhood of Teamsters, Local 822 (the “Union”), seeking to represent delivery associates at 

SHR.3  The Union initially filed its representation petition on or about July 26, 2019. The petition 

sought an election in a proposed unit of some eighty-six (86) delivery associates described as “all 

                                                 
1 For purposes of this Request for Review, the Company will only focus on the supervisory status and 

closely aligned with management status of Whitlock.  
 
2 Domicile yards are locations where shuttle drivers drop off trailers on a nightly basis, and delivery 

associates pick up the trailers to deliver SHR products the following day.  
 
3 References to the hearing transcript are by the letters “Tr.” followed by page and line number, e.g., “Tr. 

___:___.”  References to exhibits introduced by the Hearing Officer are by the letters “Bd. Ex.” followed 

by exhibit number, e.g., “Bd. Ex. ___”.  References to SHR’s exhibits are by letters “E. Ex.” Followed by 

exhibit number, e.g., “E. Ex. __.” References to the Regional Director’s Decision are by “Regional 

Director’s Decision” followed by the corresponding page number, e.g., “Regional Director’s Decision p. 

__.” 
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route drivers, shuttle drivers, van drivers, ship drivers, night drivers, and all drivers at the… 

satellite yards.”  

On August 2, 2019, the Company filed a Motion to Dismiss the Union’s Representation 

Petition because it lacked information required by the Board’s Rules and Regulations. (Bd. Ex. 

1(E).)  That same day and, because of the Company’s motion, the Union filed its First Amended 

Petition.  (Bd. Ex. 1(D).)  On August 5, 2019, the then Acting Regional Director denied the 

Company’s Motion to Dismiss the Union’s Representation Petition.  (Bd. Ex. 1(H).) 

On August 9, 2019, SHR filed a Motion for Collateral Investigation, Dismissal of Petition 

and Postponement of Hearing, establishing that the Transportation Department Team Leads the 

Union sought to include within the unit were Section 2(11) Supervisors under the National Labor 

Relations Act (the “Act”), and that the pro-union activity of its Team Lead Whitlock tainted the 

representation petition’s showing of interest.  (Attachment A) On the same day, August 9, 2019, 

the then-Acting Regional Director held that the supervisory issue would not be resolved prior to 

the election because Team Leads represented less than 20% of the eligible voting unit.4  As a result, 

and without waiving its rights to appeal its position on the representation petition, the tainted 

showing of interest, and/or the Section 2(11) supervisory status of the Team Leads, the Company, 

Union, and Region reached a stipulated election agreement.  

On August 29, 2019, the Region conducted a representation election.  The tally of the 

ballots revealed that there were 45 votes for the Petitioner, 32 against representation and 3 

challenged ballots that were held non-determinative in light of the tally. Thus, the election results 

                                                 
4 This is yet another example of the problems caused by the Board’s 2015 “modifications” to its 

Representation Case rules and why the Board’s 2020 modifications are necessary and appropriate. Had this 

issue been properly resolved at the outset the election would not have been conducted without knowing the 

status of all the individuals in the unit, and the complications and delay that now attend to this matter could 

have been avoided.  
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would have been reversed by a change in merely seven votes, and the challenges would have been 

determinative by a change in merely five votes. 

On September 5, 2019, SHR filed Objections to the Election and Conduct Affecting the 

Results of the Election, and an Offer of Proof.  (Bd. Ex. 1(J).)  On September 12, 2019, SHR 

supplemented its Offer of Proof.  On September 27, 2019, the then-Acting Regional Director 

issued her decision on Objections 1, 5, 7 and 8, and an Order Directing Hearing and Notice of 

Hearing on Objections 2 Through 4 and 6. (Bd. Ex. 1(M).)  On October 10, 2019, SHR filed its 

Request for Review of the then Acting Regional Director’s Decision on Objections 1 and 8, and 

on October 17, 2019 (Attachment B), the Union filed its Opposition to the Employer’s Request for 

Review.5  

On October 21 and 22, 2019, a hearing was held before Hearing Officer Andrea Vaughn 

as to: (1) whether the Team Leads were Section 2(11) Supervisors under the Act; (2) whether 

Whitlock’s pro-union activity tainted the electoral process; and, (3) whether Whitlock, acting as 

the Union observer, engaged in objectionable conduct. 

On December 11, 2019, Hearing Officer Vaughn, issued a Report and Recommendation 

on the Company’s Objections (“R&R”).  The Hearing Officer incorrectly recommended SHR’s 

objections be overruled because the evidence allegedly failed to show that Team Leads were 

Section 2(11) Supervisors under the Act.  Alternatively, the Hearing Officer concluded that if the 

Team Leads, specifically Whitlock, were supervisors under the Act, then the election must be rerun 

because Whitlock acted as the Union observer during two (2) polling periods. 

                                                 
5 On January 23, 2020, the Board denied the Employer’s Request for Review, stating “[w]e observe, 

however, that the Acting Regional Director’s decision in this regard raises many of the concerns that led 

the Board to recently adopt procedural changes that will limit regional directors’ discretion to defer 

litigation and resolution of eligibility disputes.”  (Attachment C).  
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Then, on August 7, 2020, some eight (8) months after the Hearing Officer issued her Report 

and Recommendation, the Regional Director issued his decision.  In accordance with the Board’s 

rules and regulations, the Company now seeks review of this Decision.  

III. THE REGIONAL DIRECTOR’S DECISION  

The Regional Director rejected the Employer’s contention that its Team Leads, most 

notably Whitlock, were supervisors within the meaning of Section 2(11) of the Act; and rejected 

the contention that Whitlock’s pro-union activity had tainted the results of a close election. The 

Regional Director is simply wrong as a matter of fact and law with respect to his conclusion 

regarding supervisory status.  His rejection of the tainted election contention is even more 

astonishing; and merits a brief initial summary. 

 With regard to the taint issue, the Regional Director first finds that since Whitlock is not 

a supervisor his pro-union activity is not material. This argument fails because his predicate 

conclusion regarding supervisory status is erroneous.  However, he further finds any alternative 

basis for concluding that Whitlock’s conduct tainted the election need not be considered. Thus, he 

dismisses, out of hand, the fully litigated and fully briefed alternative argument that even if 

Whitlock was not a statutory supervisor, he was so closely aligned with management that his pro-

union activity tainted the election. He dismisses this contention on the utterly specious ground that 

the Employer did not utilize the specific phrasing “closely aligned with management” when it filed 

its initial Objections. To consider this argument would, in the view of the Regional Director, be an 

impermissible “expansion” of the scope of the Objections. He takes the untenable position that he 

is not even required to consider this claim despite the matter having been litigated and briefed. The 

position is so frankly outrageous that it is little wonder it took more than eight (8) months to 

concoct. 
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IV. THE REGIONAL DIRECTOR COMMITTED REVERSIBLE ERROR BY 

FAILING TO ADDRESS THE TAINED ELECTION ISSUE ON 

PROCEDURALLY UNSUPPORTED AND UNTENABLE GROUNDS.  

 

The failure by the Region to properly deal with the tainted electoral process and to set aside its 

results on the basis of Whitlock’s involvement begins with an apparent misunderstanding by the 

Region of its own proper role in the representation case context. The representation case process 

is non-adversarial one in which the Region’s singular and overriding concern must be to insure a 

free and fair election that is conducted with the requisite “laboratory conditions”. See, NLRB 

Outline of Law and Procedure in Representation Cases §§ 3-820, 22-118, 22-232. This is the 

Region’s first, and most important responsibility - a reality apparently lost in this instance. The 

failure of the Hearing Officer to conduct an adequate hearing, and most especially, the invention 

by the Regional Director of a hyper-technical pleading requirement/preclusion scheme to avoid 

addressing conduct that clearly interfered with employee free choice is explicable only by the 

Region’s collective failure to recognize its responsibilities in administering the Act.  

In his Decision, the Regional Director dismisses Whitlock’s obviously objectionable 

conduct by variously claiming there is insufficient evidence in the record, and, most importantly, 

because the original Objections did not specify that Whitlock’s pro-union activity was 

objectionable both because he was a statutory supervisor, and, because of the factually subsumed 

reason that he was also closely aligned with management. The Regional Director does not indicate 

the authority for this Draconian pleading requirement, save for the bald and conclusory assertion 

that to do otherwise would be an impermissible “expansion” of the Objections. That is simply 

incorrect, and the Regional Director cites no authority for the proposition. The reason for this 

omission is simple. There is no such authority. 
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What was always the focus of the objection was Whitlock’s pro-union conduct. That was 

plainly raised by the original Objections and was never “expanded”.6  There was no new 

“objectionable conduct” alleged, there was no new factual claim.  At best, all that “changed” was 

the legal theory upon which that same conduct was objectionable.  Even that “change” is merely 

theoretical since the evidence bearing on the closely aligned with management theory was 

subsumed in the statutory supervisor theory; and, to the extent it was not, that is the failing of the 

Region, not the Employer.  

Under such circumstances, the Regional Director was not free to merely dismiss or fail to 

consider the impact of Whitlock’s activity on the electoral process because the original Objection 

did not include the phrase “closely aligned with management”. Doing so was not merely a 

completely untenable elevation of form over substance, it was an abdication of the Region’s 

responsibility to ensure a free and fair election and a direct contravention of controlling law and 

precedent. Thus, the Board has consistently held that a regional director “is not required to, nor 

can he [/she] properly, ignore evidence relevant to the conduct of the election… simply because 

[a party] may not have specifically mentioned such conduct in its objections.” American Safety 

Equipment Corp., 234 NLRB 501 (1978); see also Case Handing Manual (“CHM”) § 11392.11. 

Moreover, “evidence of unalleged objectionable conduct which the Regional Director received or 

discovers during the investigation should be considered.” CHM § 11394.   

Here, the Employer did not fail to mention the objectionable conduct. To the contrary, it 

raised it early on, repeated it, fully litigated it and briefed it. At most, the Employer arguably did 

                                                 
6 Indeed, Whitlock’s conduct was raised and in issue from the very filing of the petition. There were never 

arguments made by the Company related to adding a claim or objection that the Union circulated misleading 

literature or bribed someone.  These examples would be instances in which the Company was “expanding 

the scope of the objections.” Whereas, here, the Company has done no more than argue an alternative to a 

legal theory that was fully and fairly litigated at the hearing.  
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not initially and precisely articulate the specific theory upon which the uncontested facts and 

conduct required setting aside the election. Yet all the facts pertinent to such theory are on the 

record, the theory was plainly subsumed by the initial Objections, and it was subsequently and 

specifically briefed to the Regional Director. To suggest, without citation to any authority7, as does 

the Regional Director, that he need not consider such plainly objectionable conduct under these 

circumstances is not only contrary to Board law, it is simply indefensible. 

Equally indefensible is the suggestion that the record from the Objections hearing does not 

contain sufficient evidence for the Regional Director to conclude that Whitlock’s conduct requires 

setting aside the election. As noted below (see pp. 12-17, 20-21, infra) the record contains more 

than enough evidence in this regard. Moreover, given that Whitlock’s conduct was plainly in issue, 

any conceivable deficiency in the record evidence is the direct fault of either the Hearing Officer, 

or the Regional Director, and would require remand, not dismissal. Once again, Board law and 

proper procedure could hardly be clearer. As an adjunct of the representation process, the 

resolution of challenges and objections is essentially a non-adversarial process. CHM § 11392.10.  

The role of the Board agent acting as Hearing Officer is “completely nonpartisan; the Board agent 

is responsible for bringing the regional director all the available facts.” Id, emphasis supplied. The 

Hearing Officer should “take pains to see that the record contains all relevant and competent 

evidence,” and should actively participate.  CHM § 11442.3(b).  This includes cross-examining 

and asking questions to witnesses. Id.  The Hearing Officer must also “be cognizant that his/her 

primary responsibility is […] to see that the record is full and contains all relevant and competent 

evidence…” Id.   

                                                 
7 The Regional Director merely asserts that the theories of “supervisory status” and “closely aligned with 

management” status are somewhat different as his authority for wholly disregarding the latter. The 

observation, while theoretically correct, is simply of no moment in the present context. Here, the record 

contains more than enough evidence to determine both issues.  
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There is no question that Whitlock’s conduct and status was squarely in issue. If there were 

any material deficiencies in the record regarding either that fault lies squarely with the Hearing 

Officer.8 Such deficiencies, however, are not, particularly in the instance of an R Case hearing, 

license for a Regional Director to dismiss facially meritorious objections. If the Regional Director 

truly believed dispositive evidence was missing from the record, his option, indeed his 

responsibility, would have been to remand, not dismiss. However, and as noted below, the 

Regional Director did not truly believe the record was inadequate, because it plainly was not. The 

claim of record insufficiency was merely a transparent attempt to bolster a completely unwarranted 

result. 

The record was replete with evidence of both Whitlock’s 2(11) status, and his stature of 

being closely aligned with management, as well as his extensive activity on behalf of the Union. 

The fact that the Regional Director erred in dismissing the objectionable conduct on the basis of 

some non-existent pleading requirement is made clearer still by analogy to the C Case context. In 

a C Case, which by contrast is a distinctly adversarial proceeding, the Board routinely finds 

violations that are based on theories unpled by the General Counsel, it even finds violations based 

on unpled unfair labor practices as long as the issue is closely connected with the subject matter 

of the complaint and has been fully litigated.  Pergament United Sales, 296 NLRB 333, 334 (1989), 

enf’d 920 F.2d 130 (2d Cir. 1990). Moreover, the Board has concluded that where a witness 

testified to the facts giving rise to the unalleged violation, no party has objected to the testimony, 

and the parties have had an opportunity to further explore the issue during the hearing, the “fully 

                                                 
8 Throughout the entirety of the two-day hearing, the Hearing Officer only asked a mere six (6) questions 

to clear or fill the record with what she believed was pertinent information.  (Tr. 36:21-37:9 (three questions 

related to coach cards); 183:16-21 (one related to Witness’ absence from work); 286:17-287:2 (two 

questions related to Union’s exhibit regarding the safe driver record)).  Rather than engaging in the hearing, 

Hearing Officer Vaughn sat, facing her computer, typing, not fully engaged in the witness testimony. 
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litigated” requirement is met. Id.; see also Desert Aggregates, 340 NLRB 289, 293 (2003). 

Whether an issue has been fully litigated also “rests in part on whether the absence of a specific 

allegation precluded a respondent from presenting exculpatory evidence or whether the respondent 

would have altered the conduct of its case at the hearing, had a specific allegation been made.” 

Pergament, 296 NLRB at 335.  

The pleading “infirmity” upon which the Regional Director bases his Decision herein 

would never, in similar circumstances, preclude an unfair labor practice finding under Pergament, 

supra. Bearing in mind that a C Case is adversarial, and that the role of the Agency is entirely 

different than in an R Case, the claimed “infirmity” here, a fortiori, should not preclude its 

consideration. 

The Regional Director overruled SHR’s objection number one (1), stating that the 

Company failed to timely raise an objection asserting teams leads, specifically Whitlock, were 

closely aligned with management, and that such an expansion would be impermissible of the scope 

of the Employer’s timely filed objections.  This reasoning is unfounded, as the Regional Director 

cannot ignore all of the evidence raised at the hearing, and the analysis under the closely aligned 

with management was fully litigated.  

V. THE REGIONAL DIRECTOR COMMITTED REVERSIBLE ERROR IN 

FAILING TO FIND THAT WHITLOCK WAS A STATUTORY SUPERVISOR 

AND/OR CLOSELY ALLIGNED WITH MANAGEMENT 

 

A. Relevant law  

Section 2(11) of the Act defines the term Supervisor: 

The term “supervisor” means any individual having authority, in the interest 

of the employer, to hire, transfer, suspend, lay off, recall, promote, 

discharge, assign, reward, or discipline other employees, or responsibly to 

direct them,  or to adjust their grievances, or effectively to recommend such 

action, if in connection with the foregoing the exercise of such authority is 
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not of a merely routine or clerical nature, but requires the use of independent 

judgment. 

 

Section 2(11) is intentionally written in the disjunctive, and, it is thus not necessary for an 

individual to possess all or even a majority of the authorities set forth in or to be deemed a 

“supervisor.”  Indeed, possession of any one of the enumerated powers is sufficient to confer 

supervisory status.  Chicago Metallic Corp., 273 NLRB 1677, 1689 (1985); NLRB v. Kentucky 

River Cmty. Care, Inc., 532 U.S. 706, 712-13 (2001) (reaffirming that the possession of only one 

of the indicia of supervisory status is sufficient to establish supervisory status).   

The Board has often framed the above definition in a three-part test: (1) whether the 

employee has the authority to engage in any one of the twelve actions listed in Section 2(11) of 

the Act (or to effectively recommend such actions); (2) whether the exercise of such authority 

requires the use of independent judgment; and (3) whether the employee holds the authority in the 

interest of the employer.  If the answer to each of these three questions is in the affirmative, then 

the employee will be deemed a supervisor under the Act.  Reeves Bros., Inc., 277 NLRB 1568 

(1986); see also NLRB v. Yeshiva Univ., 444 U.S. 672 (1980) (individual is a supervisor if he meets 

any one of the 12 enumerated factors).   

Moreover, the power to “effectively recommend” action with respect to one or more of 

Section 2(11) authority indicators results in statutory supervisory status, just as much as the 

independent, actual power to make decisions in these areas.  Albertson’s, Inc., 310 NLRB 960 

(1993) (grocery department managers were statutory supervisors because they could effectively 

recommend hiring, discipline, transfer, layoff and promotion); K.B.I. Security Services, 318 NLRB 

268 (1995) (employee was a statutory supervisor because he could effectively recommend formal 

discipline).  The authority to effectively recommend generally means, “the recommended action 

is taken without independent investigation by superiors[.]” Children’s Farm Home, 324 NLRB 61, 
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61 (1997); see also DirecTV, 357 NLRB 1747, 1748–49 (2011); Ryder Truck Rental, 326 NLRB 

1386 (1998).  The Board has also held that individuals are Section 2(11) supervisors “even if [he] 

does not issue discipline entirely on [his] own, [he] uses independent judgment to effectively 

recommend discipline… when [he] brings rule infractions and misconduct to [management’s] 

attention, thereby initiating the discipline process.”  Progressive Transportation Services, Inc., 340 

NLRB 1044, 1045 (2003). 

B. Whitlock as a Section 2(11) supervisor 

Undisputed record evidence reflects that it is rare for any member of management to issue 

formal disciplinary actions to delivery associates because SHR retains hard working, high quality 

drivers.  (Tr. 63:8-18.)  However, undisputed record evidence also shows that Team Leads, 

including Whitlock, have the authority to effectively recommend disciplinary action against rant-

and-file delivery associates. (Tr. 63:25-64:8, 65:10-23, 173:12-19, 176:1-178:18.) Moreover, 

every delivery associate who testified, confirmed that they thought the Team Leads, specifically 

including Whitlock, had the authority to discipline them and/or fire them, and, that they have never 

been informed otherwise. (Tr. 178:21-25.) While others may be involved in a disciplinary matter, 

most especially a discharge, that is largely immaterial since, “the [NLRA] does not preclude 

supervisory status simply because the recommendation is subject to a superior's investigation.” 

ITT Lighting Fixtures v. NLRB, 712 F.2d 40, 45 (2d Cir. 1983), cert. denied, 466 U.S. 978 (1984). 

In Whitlock’s case, the record demonstrated, without dispute, that just two (2) months 

before the Petition was filed, and while helping the Union in its organizing efforts, Whitlock 

effectively recommended the termination of Terrill Harris (“Harris”), a newly hired delivery 

associate. (Tr. 67:8-68:15.) The Board has held that individuals who use their independent 

judgment to effectively recommend discipline are Section 2(11) supervisors. See e.g., Progressive 
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Transportation Services, Inc., supra (The Board held that an individual who cast a determinative 

challenged ballot was a statutory supervisor. In finding that the individual was a supervisor, the 

Board determined that “even if [she] does not issue discipline entirely on her own, she uses 

independent judgment to effectively recommend discipline…when she brings rule infractions and 

misconduct to [management’s] attention, thereby initiating the discipline process.”) It was 

undisputed that Whitlock was the only member of management to ride with Harris for an 

observation, and the Company looked to Whitlock’s supervisory expertise, and only to Whitlock, 

to make the termination decision. (Tr. 67:24-68:15, 271:24-272:8.) Matt Grace, Vice President of 

Operations, specifically testified that he relied on Whitlock’s recommendation, and that no other 

member of management observed Harris’ skills as a delivery associate. (Id.)  Whitlock could have 

recommended more training, or some less sanction, yet chose not to do so.  SHR relied on 

Whitlock’s recommendation and did not consider other, less severe, available alternatives.  This 

alone is enough to establish Whitlock as a Section 2(11) supervisor.  

 However, even further, the record disclosed that Whitlock is the highest ranking 

transportation official at the facility and/or available during the entire night shift.9  Thus, if 

Whitlock was not a supervisor, there would be no one to responsibly direct the night shuttle drivers 

and other delivery associates during the night shift. (Tr. 21:1-18.)  See, e.g., NLRB v. Missouri Red 

Quarries, Inc., 853 F.3d 920 (8th Cir. 2017) (finding that secondary indicia supports supervisory 

status when if the employee was not a supervisor the quarry would be left without an on site 

supervisor for weeks at a time, concluding “[i]t is not ‘a reasonable conclusion’ to this Missouri 

Red would run its quarry - which is spread across 400 acres and operated around the clock - 

‘without on-site supervision.’”); Essbar Equipment Co., 315 NLRB 461 (1994); Iron Mountain 

                                                 
9 The night shift consisted of ten delivery associates, and Whitlock. (E. Ex. 1.) 
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Forge Corp., 278 NLRB 255, 262 (1986) (leadman held to be 2(11) supervisors where otherwise 

there would be a total absence of regular direct supervision of rank-and-file employees); Chem 

Fab Corp., 257 NLRB 996 (1981) (leadman held supervisor where he was the “ranking” person 

in charge of the second shift); Luke’s Supermarket, Inc., 228 NLRB 763, 763-64 (1977) (finding 

individual to be a statutory supervisory because, in part, the grocery department would otherwise 

lack any supervisors); Ohmite Mfg. Co., 220 NLRB 1206 (1975) (group leader held 2(11) 

supervisor where, during the evening shift, he was the only one in charge of the janitors). To hold 

any differently would mean reaching the unsupportable conclusion that once the first shift of 

delivery associates and management leaves, the night shift transportation department runs without 

any onsite supervision.  It is simply untenable to conclude that SHR would operate a multi-million 

dollar operation for an extended period without anyone responsible for, or directing the work for 

an entire shift of employees. 

 The Company, in its Brief in Support of its Exceptions to the Hearing Officer’s decision 

also outlined numerous other examples in which Whitlock engaged in 2(11) duties, including, but 

not limited to: (1) Whitlock is required to perform one observation, one ten-minute safety huddle, 

and five  coach cards per week, and is disciplined for not performing these duties (Tr. 25:11-19, 

26:4-17, 27:1-3, 31:7-16, 35:15-41:12, 37:4-9, 52:7-54:11; E Exs. 6, 8, and 14); (2) Whitlock trains 

new delivery associates, and does so by observing the associates on routes to determine whether 

he/she is safe to operate a large tractor-trailer on his/her own (Tr. 271:24-272:13); (3) Whitlock 

has coached non-probationary delivery associates, including one instance where he coached a 

delivery associate about a near miss incident (Tr. 98:20-100:7); (4) Whitlock has been required to 

attend leadership training classes through Sysco Interactive University with other members of the 

management team, including Transportation Management Annual Training, and Inclusive 
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Leadership (Tr. 32:11-34:19; E. Ex. 7); and (5) Whitlock dispatches delivery associates while 

delivery associates do not (Tr. 48:18-51:4, 172:16-173:12).  

The record is replete with overwhelming evidence that Whitlock is a Section 2(11) 

Supervisor, and any conclusion to the contrary is simply erroneous.  

C. Whitlock is Closely Aligned with Management  

Even assuming, arguendo, that Whitlock’s authority fails to meet the 2(11) threshold, he 

was clearly held out as a member of management, and clearly perceived as such by rank-and-file 

employees. The record evidence of this “alignment with management” is overwhelming and 

unrebutted.  

An employee is “closely aligned” when, under a totality of circumstances, the employer 

has placed a non-supervisor, non-management employee in a position in which he could 

reasonably be viewed by employees as closely identified with management.  BCW, Inc., 304 

NLRB 780, 781 (1991).  The question of whether someone is closely identified with management 

is fact-intensive, focusing on the individual’s duties and interactions with management and 

employees alike.  Southland Frozen Foods, 282 NLRB 769 (1987).  

 “An employee, who has none of the authority vested in supervisory personnel, may be 

closely identified with management if he or she relays information to employees and has been 

placed by management in a strategic position where employees could reasonably believe that the 

employee speaks on its behalf.”  Southland Frozen Foods, 282 NLRB at 770.  A closely aligned 

employee may receive “special treatment,” or “function[] other than as a rank-and-file employee.”  

In re B-P Custom Bldg. Prods., Inc. 251 NLRB 1337, 1346 (1980).  “Evidence that co-workers 

considered the person as management, and that the person monitored employees or otherwise 
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served in a quasi-agency capacity for the employer, is particularly telling.”  BCW, Inc. 304 NLRB 

at 780–81.  

As noted earlier, Whitlock plainly met the 2(11) threshold, and his subsumed authorities 

meet the “aligned with” threshold as well. The similarities are so extensive that they are ordinarily 

viewed together particularly where, as in the present case, one is analyzing whether the person in 

question can lawfully act as an election observer.  See Southland Frozen Foods, Inc., supra.  Much 

of the record evidence, virtually all of which were undisputed, demonstrates that Whitlock was not 

only a supervisor, but was closely aligned with management: 

 Whitlock is the only member of management on the night shift in the transportation 

department.  (Tr. 21:1-17.) As the only member of management, he is responsible for 

handling night shift call outs, assigning and changing night shift work, and taking night 

shift duties if he cannot find a replacement. (Tr. 57:2-58:17, 59:22-60:10, 316:9-13.) 

 All delivery associates who testified perceived Whitlock as a member of management, 

including those who worked directly with Whitlock. (Tr. 182:23-183:6, 191:11-24, 197:11-

22, 203:16-25, 206:15-207:12, 208:12-18, 214:7-25.) 

 Whitlock was required to conduct observations, fill out coach cards, and conduct safety 

huddle meetings. No other delivery associates are required to do these tasks.  Instead, these 

tasks are limited to just members of management.10 (Tr. 25:11-19, 29:16-24, 35:15-37:9, 

270:4-12, 274:25-275:5, 280:3-282:22.) 

                                                 
10 Delivery associates testified, and all confirmed they believed Whitlock was a supervisor and could 

affect their terms and conditions of employment. The Regional Director erroneously appears to conclude 

that four is not enough (Regional Director’s  Decision p. 15.) If that is the case, it is a deficiency on the 

part of both the Regional Director and the Hearing Officer. If he truly believed the evidence was there, 

but inadequate, his responsibility was to remand, not to use it as an excuse. 
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 Whitlock performed observations a mere two (2) weeks before the representation election. 

(Tr. 28:7-25.) 

 Whitlock conducted and filled out coach cards less than two (2) weeks before the 

representation election. (Tr. 38:22-39:21.) 

 Whitlock has disciplined delivery associates, including recommending the termination of 

a delivery associate just two (2) months before the Union filed its petition, and likely during 

the period Whitlock was engaged in gathering delivery associate representation cards. (Tr. 

67:1-68:15, 271:20-272:13.) 

 Whitlock assigned and directed work of delivery associates, including those not assigned 

to night shift work. (Tr. 221:18-222:25, 276:3-277:10, 282:11-22, 311:13-312:13, 317:2-

318:23.) 

 SHR could hold Whitlock accountable for not conducting himself as a supervisor or as a 

representative of management, and had held other Team Leads accountable in the past. (Tr. 

41:15-44:10, 79:25-88:3.) 

 Whitlock is paid differently and higher than delivery associates that he supervises. (Tr. 

89:12-23; 108:19-109:5, 274:1-16.) 

This information, alone, is enough to establish that, under the totality of circumstances, 

SHR placed Whitlock (presuming he is not a Section 2(11) supervisor, which he is) in a position 

in which he could reasonably be viewed by delivery associates as closely identified with 

management.  The record is abundantly clear with examples of Whitlock’s interactions with other 

members of management and delivery associates, and Whitlock himself testified to the nature of 

his interactions.  (See e.g., Tr. 221:18-222:4, 223:5-9, 225:24-226:5, 229:19-230:10, 234:25-

235:14, 269:9-14, 276:3-277:10, 280:3-24, 282:5-25)   Once raised, the Hearing Office had a duty 
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to complete the record to the extent necessary11, and the Union had ample notice and opportunity 

to endeavor to  rebut the facts presented. The Hearing Officer did not do the former, and the Union 

failed to do the latter inasmuch as the facts were incontrovertible. 

VI. WHITLOCK’S INVOLVEMENT IN THE CAMPAIGN AND ELECTORAL 

PROCESS WAS EXTENSIVE AND REQUIRES THAT THE ELECTION BE SET 

ASIDE AND RE-RUN 

 

 It is well-settled that supervisory or managerial involvement in an organizing campaign on 

behalf of a petitioning labor organization is generally objectionable as it directly and substantially 

interferes with employee free choice. See, Harborside Healthcare, Inc., 343 NLRB 906 (2004).  

Here, Whitlock’s conduct, in every material respect, is the same or greater than that which the 

Board on Harborside determined to be sufficient to warrant setting aside an election.    It is equally 

well-settled that the utilization of a supervisor, or individual closely aligned with management as 

an election observer likewise interferes with free choice and is grounds for setting aside an election.  

Supervisor taint cases can also involve supervisor solicitation of union authorization cards.  

In Stevenson, the Board explained that supervisor participation in the solicitation of authorization 

cards: (1) “might well imply to the employee that their employer favors the union”; or (2) might 

coerce employees into signing authorization cards for fear of future retaliation by the supervisors.  

174 NLRB 865 (1969).  In Harborside, supra, the Board held that supervisor solicitations are 

inherently coercive absent mitigating circumstances — both explicit and implicit conduct will taint 

an election.  There, the employer ran a nursing home, and the union filed a petition to represent 

service and maintenance employees.  Id. at 907.  Prior to the election, a licensed practical nurse 

(“LPN”), who was determined to be a Section 2(11) supervisor, spoke to unit employees about 

support for the union, and asked associates to sign union cards and to come to union meetings.  Id.  

                                                 
11 In the Employer’s view, it is more than complete already. 
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The LPN continued, telling associates that if they did not vote for the union, he/she would lose 

his/her job because he/she signed a union card.  Id. The Board stated “absent mitigating 

circumstances, supervisory solicitation of an authorization card has inherent tendency to interfere 

with the employee’s freedom to choose to sign a card or not.” Id. at 911.  The Board went even 

further to provide an example when it is not clear whether the associate is a supervisor:  

Our dissenting colleagues also complain that, persons who solicit in the belief that 

they are employees may ultimately be held to be supervisors, and their conduct will 

thus be objectionable.  Although there are no facts in this case, our colleagues are 

correct.  However, the law is evenhanded in this respect. For example, if an 

individual whom an employer believes is not a supervisor tells an employee that 

unionization will lead to plant closure, and the Board later determines that the 

individual is a supervisor, the employer may be liable for the conduct.  The essential 

point, in both cases, is that employees should be free from coercive or interfering 

tactics by individuals who are supervisors, even if the employer or union believes 

that the individual is not a supervisor.   

 

Id.  Further, and in contradiction to the Hearing Officer’s recommendation , the Board stated that 

simply because the solicitation of cards occurred prior to the filing of the petition (outside the 

critical period): 

…does not necessarily mean that the conduct is not cognizable as an objection 

because the impact of the supervisor’s solicitation would ordinarily continue to be 

felt during the critical period.  This is so because of the power of the supervisor 

over an employee.  We think that the solicited employee would be very reluctant to 

ask a supervisor for the return of a signed card, should the employee change his 

mind about the wisdom of having signed it.  

 

Id. at 912. The Board then stated that it will consider pre-petition conduct that “is sufficiently 

serious to have affected the results of the election.”  Id. at fn. 21. 

 Despite repeated concerns regarding his status, Whitlock served as the Union’s election 

observer in the subject election (Tr. 182:21-22, 236:23-237:1); and, it is difficult to imagine a 

series of facts in which an individual was more extensively and prominently involved in a union’s 

organizing efforts than was Whitlock in the instant case. Thus, Whitlock, by his own admission, 
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campaigned “hot and heavy” on behalf of the union. (Tr. 235:15-20.)Alone, and in the company 

of union organizers, he advocated for the Union with his subordinates, solicited them on behalf of 

the Union, accompanied Union organizers on employee home visits, met with employees and 

Union representatives for lunch, made pro-union phone calls, sent text messages and otherwise 

disseminated pro-union campaign materials to his subordinates and other rank-and-file employees.  

The Company outlined the many undisputed instances in which Whitlock interfered with delivery 

associate’s Section 7 rights to organize without supervisory coercion in its prior supporting briefs, 

including:  

 Whitlock admitted he was a lead organizer. Specifically, he was “approached by an 

organizer. [Whitlock] liked what [the Union organizer] had to say. And [he] took [his] role 

- [he] talked to people about the campaign” (Tr. 235:17-20);   

 As one of the lead Union organizers, Whitlock went to delivery associates’ homes, called 

and text messaged delivery associates, told the international and local Union organizers 

who they needed to talk to, and asked delivery associates to sign Union authorization cards 

(Tr. 283:23-284:7); 

 Whitlock went to Christopher Duncan’s, Delivery Associate, house with a Union organizer 

to discuss why Duncan should join the Union (Tr. 208:7-17); 

 Whitlock called and texted Duncan throughout the critical period to make sure he was still 

“on board” with the Union (Tr. 210:9-211:24);  

 Whitlock discussed why delivery associates needed the Union, while on the clock, on more 

than one occasion, as testified to by John Brent and Shawn Piatt (Tr. 183:7-184:6, 216:1-

15); 
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 Whitlock had Union organizers target William (Gibby) Kohout, by having the organizers 

wear cowboy boots and talk about guns and the NRA, incorrectly stereotyping Kohout (Tr. 

198:9-22); 

 Whitlock called Kohout and told Kohout not to tell anyone Whitlock had called because 

Whitlock “could get fired for this” (Tr. 196:9-11, 197:24-198:6); and 

 Whitlock asked associates to sign Union authorization cards (Tr. 196:1-7, 196:25-197:15).  

 It is precisely this type of pervasive, and aggressive supervisory conduct that taints the 

electoral process and requires the election results be set aside. It is self-evident that there cannot 

be a fair election process, nor can there be requisite “laboratory conditions” for one when 

employees, are repeatedly confronted by their supervisor who is aggressively advocating on behalf 

of the Union; and, who are again confronted with that same individuals, wearing official 

government identification designating him as “Union Observer”, in the formal polling place itself, 

accompanied by an NLRB official.   

It is also Whitlock’s action as the Union’s designated election observer that likewise 

destroys the requisite laboratory conditions and compels vacating the election results.  Board law 

requires that an election must be set aside if a party’s election observer is a statutory supervisor, 

or, could be reasonably perceived as being “closely aligned with management.”  First Student, 

Inc., 355 NLRB 410, 410 (2010) (expanding on the rule in In re Family Serv. Agency, 331 NLRB 

850 (2000) which stated that “either party’s use of a statutory supervisor as an election observer 

constitutes objectionable conduct”). The no supervisor/closely aligned with management observer 

rule is “aimed primarily at preventing intimidation that might take place should the employer 

choose to have supervisory employees present.”  Diamond Int’l Corp. v. NLRB, 646 F.2d 1, 3 (1st 

Cir. 1981). The Board has also noted, however, that “[t]he rule would appear equally applicable 
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should a union choose to have a statutory supervisor as an observer.”  Embassy Suites Hotel, Inc., 

313 NLRB 302, 302 n.4 (1993).   

Under current Board law, the prohibition of statutory supervisor observers by either party 

also applies when an observer is not technically a Section 2(11) supervisor if the individual is 

found to be closely aligned with management: his presence as the employer’s observer at . . . voting 

sessions is per se objectionable and warrants setting aside of the first election. Southland Frozen 

Foods, Inc., 282 NLRB at 770 (“[T]he test for determining whether an individual properly may 

serve as an observer is not limited to an inquiry into whether the individual is a statutory supervisor, 

but it also includes an inquiry into whether the individual is closely identified with the employer.”)  

Thus, even if the Board finds Whitlock was not a Section 2(11) supervisor, the record has 

established, threefold, that Whitlock was closely aligned with management and his role as the 

Union’s election observer was unlawful under the Act. 

VII. THIS RC PETITION DEMONSTRATES WHY IT IS AN ERROR BY A REGION 

TO CONDUCT AN ELECTION BEFORE DETERMINING THE SECTION 2(11) 

STATUS OF TEAM LEADS  

 

Since August 9, 2019, SHR has urged the Region to determine the supervisory status of 

the Team Leads prior to the election.  Specifically, Section 2(11) status was needed to be 

determined prior to the election because the Company and delivery associates viewed them as 

Supervisors, and the Team Leads were actively involved in the Union’s campaign, and as a result, 

Team Leads tainted the pre-petition signatures for representation and engaged in objectionable 

conduct during the sterile period.  The then-Acting Regional Director declined to make a 

determination prior to the vote, and the current Regional Director still does not see the fundamental 

flaw in this denial..   
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On December 18, 2019, the Board issued modifications to representation case procedures.  

These modifications support the Company’s argument that the supervisory status of the Team 

Leads should have been decided prior to the election was ordered. As stated by the Board, “the 

changes clarify some procedures that better ensure the opportunity for resolution of unit scope and 

voter eligibility issues prior to an election...”   NLRB Fact Sheet, Revisions to the Board’s 

Representation Case Procedures, https://www.nlrb.gov/sites/default/files/attachments/basic-

page/node-7843/representation-case-procedures-fact-sheet.pdf (Dec. 2019).  Relevant to this 

matter, the Board stated that disputes regarding unit scope and voter eligibility, including 

supervisory status, should be litigated at the pre-election hearing and resolved by the regional 

director before an election is directed.  According to the Board, this new rule promotes fair and 

accurate voting, and transparency by better defining the unit prior to the election.  Specifically to 

the supervisory issue, “the final rule will give better guidance to the employees and parties and 

will help avoid conduct that may give rise to objections and unfair labor practices.” 84 F.R. § 

69524.  

This new rule is exactly what the Company asked Region 5 and the then-Acting Regional 

Director to do. If the Team Leads were found to be Section 2(11) Supervisors from the onset of 

the Petition being filed, the Union may not have used a Team Lead as its chief organizer or the 

polling observer during two (2) of the election periods when most voters cast ballots. Moreover, 

delivery associates would have known that the Team Leads could not inhibit their Section 7 rights, 

and charges and/or objections could have been filed against the Team Leads for engaging in 

improper and unlawful conduct. Importantly, most of the Objections filed relate to Team Lead(s) 

conduct, all of which could have been decided by the Acting Regional Director well before the 

election.  Instead, the Region refused to hear this important issue at the onset.  Given the Board’s 
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recent guidance, it is not too late to correct this error.  The Board can recognize the impact on 

Section 7 voter rights allowing the Team Leads to campaign for the Union in this factual context, 

recognize that the decision is not consistent with current Board guidance, and rerun the election.   

VIII. CONCLUSION  

Based on the foregoing, the Board should overrule the Regional Director’s Decision, 

sustain the Company’s Exceptions and Objections, and order a rerun election without interference 

from the Team Leads Section 2(11) Statutory Supervisors.  

Dated this 28th day of August, 2020.  

 

       OGLETREE, DEAKINS, NASH, 

           SMOAK & STEWART, P.C. 

 

 

      By: _______________________________ 
Mark M. Stubley 

       Sara E. Olschewske  

The Ogletree Building 

300 North Main Street, Suite 500 

Greenville, SC 29601 

Telephone: 864.240.8318 

Email: mark.stubley@ogletree.com  

   sara.olschewske@ogletree.com  

 

  Brian E. Hayes  

  1909 K Street, N.W., Suite 1000 

  Washington, DC 20006 
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Counsel for Sysco Hampton Roads, Inc.
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ATTACHMENT A 



UNITED STATES OF AMERICA  
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

SYSCO HAMPTON ROADS, INC., )
) 

Employer, ) 
 )

and ) Case No. 05-RC-245597  
 )  

INTERNATIONAL BROTHERHOOD OF ) 
TEAMSTERS UNION, LOCAL 822,  )  
AFL-CIO, CLC, ) 

 ) 
Petitioner. ) 

) 

MOTION FOR COLLATERAL INVESTIGATION, 
DISMISSAL OF PETITION AND POSTPONEMENT OF HEARING 

The <\_[^hTa' IhbR^ ?P\_c^] H^PSb' @]R) %jIhbR^ ?P\_c^] H^PSbk ^a j<\_[^hTak&' 

through undersigned counsel, requests an administrative investigation of tWT GTcXcX^]Talb bW^fX]V 

of interest.1 JWXb aT`dTbc Xb QPbTS ^] TeXST]RT cWPc cWT <\_[^hTalb JTP\ CTPS' A^bT_W MWXc[^RZ 

%jMWXc[^RZk&' PRcXeT[h _PacXRX_PcTS X] bTRdaX]V cWT GTcXcX^]Talb bW^fX]V ^U X]cTaTbc fXcW^dc cWT 

knowledge or consent of the Employer, tWTaTQh eX^[PcX]V cWT T\_[^hTTbl aXVWcb d]STa ITRcX^] 1 

^U cWT EPcX^]P[ CPQ^a HT[PcX^]b 7Rc %jcWT 7Rck&)  To the extent he did so with the knowledge of 

the Union, the Union has violated Section 8(b) of the Act as well.   

Whitlock is a statutory supervisor pursuant to Section 2(11) of the Act.  Indicia of 

supervisory status includes:  

Mr. Whitlock works from the main Suffolk location.  He is the only transportation 

supervisor on the night shift. 

1 Georgia Craft Co., 120 N.L.R.B. 806 (1958); Globe Iron Foundry, 112 N.L.R.B. 1200 (1955).  
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Mr. Whitlock effectively recommends approval of transfers.   

Mr. Whitlock effectively recommends the termination or retention of probationary 

employees. 

Night drivers look to Mr. Whitlock as their supervisor. 

Mr. Whitlock, without approval from others, schedules drivers for days off 

without pay.  

Mr. Whitlock directs the work of drivers.  He regularly changes scheduled routes 

from 10 to 8 hours at his sole discretion. 

Mr. Whitlock determines, in his sole, discretion when and how defective trailers 

are replaced. 

Mr. Whitlock receives all driver call outs.  Mr. Whitlock decides, in his sole 

discretion, how routes are covered when call outs occur and who covers them. 

Da) MWXc[^RZ aP]Zb SaXeTab U^a PfPaSb bdRW Pb cWT jJ^_ ;^V 7fPaSk P]S j?P[[ ^U 

=P\Tk PfPaS)

Mr. Whitlock receives at least a dollar more per hour than drivers. 

Mr. Whitlock has his own mailbox like other supervisors.  Drivers do not have 

mailboxes. 

Da) MWXc[^RZ PS\X]XbcTab bPUTch PfPaSb P]S R^PRWX]V cWa^dVW cWT jFaXVP\Xk 

program.  Only supervisors and leads do this. 

Mr. Whitlock effectively recommends scheduling of drivers to compensate for 

vacations, shortages at the various locations, and other staffing matters. 

Witnesses will include Supervisors Mr. John McMurtrie and Mr. Matt Race. 

The Company has sent evidence of taint by separate cover to preserve the secrecy of the 

witness, who fears retaliation from Mr. Whitlock.   
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This coercive conduct was directed toward employees who are supervised by Whitlock as 

well as other employees.  .C=EOI 28HB=J 8E< 6-*7 1F;8C ('&, 344 N.L.R.B. No. 25 (February 

22, 2005).  AcR^aSX]V[h' GTcXcX^]Talb bW^fX]V ^U X]cTaTbc fPb X[[TVP[[h ^QcPX]TS P]S Xb cPX]cTS Qh 

supervisory intervention and participation.  Harborside Healthcare, Inc. and Service Employees 

International Union, Local 47, 343 N.L.R.B. No. 100 (December 8, 2004), on remand from 

Harborside, Inc. v. NLRB, 230 F.2d 206 (6th Cir. 2000). 

JWT HTVX^] bW^d[S X]e^ZT cWT 8^PaSlb Q[^RZX]V RWPaVT _^[XRh P]S RTPbT UdacWTa 

processing of this R case matter until the showing of interest and unfair labor practice issues 

have been fully investigated.  Thus, the hearing currently scheduled for August 12, 2019 should 

be cancelled, and any further rescheduling (if appropriate) should await the outcome of these 

investigations.  It is likely that a full investigation of these issues will lead to dismissal of the 

petition.   

WHEREFORE, the Employer asks that the petition be dismissed with prejudice2 and 

with instructions that Petitioner be precluded from attempting to secure a new showing of 

interest for no less than six (6) months following the dismissal.  This minimal period of time is 

]TRTbbPah c^ aT\^eT cWT cPX]c ^U bd_TaeXb^ah _PacXRX_PcX^] P]S c^ T]bdaT cWT T\_[^hTTbl PQX[Xch c^ 

freely and properly exercise their Section 7 rights. 

Additionally, the Employer asks that the R case hearing in this matter, currently 

scheduled for August 12, 2019, be postponed while the Regional Director conducts the requested 

Collateral Investigation. 

2 Sourdough Sales, 246 N.L.R.B. 106 (1979); Dexter Foods, Inc., 209 N.L.R.B. 369 (1974). 
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  Dated:  August 9, 2019         Respectfully submitted, 

OGLETREE, DEAKINS, NASH, 
    SMOAK & STEWART, P.C. 

____________________________    
Douglas M. Topolski  
1909 K Street, N.W., Suite 1000 
Washington, D.C. 20006 
Tel: 202-887-0855 
Fax:  202-887-0866 
douglas.topolski@ogletree.com 
Counsel for Defendant  
Sysco Hampton Roads, Inc. 
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CERTIFICATE OF SERVICE

This is to certify service of the above and foregoing SYSCO HAMPTON ROADS, 

@E9)lI DFJ@ON FOR COLLATERAL INVESTIGATION TO DISMISS PETITION AND 

POSTPONE HEARING by electronic mail to the below indicated counsel of record for the 

Union and by electronic filing to the Regional Director for Region 5 on this the 9th day of 

August, 2019. 

Ms. Nancy Wilson  
Regional Director 
National Labor Relations Board 
Region 5 
100 S. Charles Street, Suite 600 
Baltimore, MD  21201 
Nancy.Wilson@nlrb.gov

Ms. Stephanie Cotilla Eitzen  
Field Attorney 
National Labor Relations Board 
Region 5 
100 S. Charles Street, Suite 600 
Baltimore, MD  21201 
Stephanie.Eitzen@nlrb.gov

Mr. Raul Alfaro 
Business Agent 
International Brotherhood of Teamsters, 
Local 822 
5718 Bartee Street 
Norfolk, VA 23502 
raul_05@comcast.net

OGLETREE, DEAKINS, NASH, 
    SMOAK & STEWART, P.C. 

_____________________________ 
Douglas M. Topolski  
1909 K Street, N.W., Suite 1000 
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ATTACHMENT B 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5  

Sysco Hampton Roads, Inc., ) 
Employer,  ) 

) 
and   ) Case No. 05-RC-245597 

) 
International Brotherhood of Teamsters, ) 
Local Union 822  ) 

Petitioner.  ) 
) 

4<?;>G4A_B REQUEST FOR REVIEW OF THE ACTING  
A468>=0; 38A42C>A_B 3428B8>= >= >1942C8>=B 1 AND 8 

Employer, MjdT` CR^ae`_ L`RUd* D_T, (nMCLo `c eYV n>`^aR_jo)* through undersigned 

counsel, and pursuant to § 102.69(c)(2) of the National Labor RelReZ`_d =`RcUpd (eYV n=`RcUo) 

Rules and Regulations, files this Request for Review of the Decision on Objections 1 and 8 issued 

Sj eYV <TeZ_X LVXZ`_R] ?ZcVTe`c W`c LVXZ`_ 3 (eYV nAL?o) `_ September 27, 2019.  The Board 

should grant this Request for Review because: (1) a substantial question of law and policy is raised; 

(2) eYV <L?pd RTeZ`_ departs from officially reported Board precedent and the Rules and 

Regulations; and (3) there are compelling reasons for reconsideration of an important Board rule 

or policy. 

I. STATEMENT OF THE CASE 

SHR sells, markets, and distributes food products to a wide variety of customers who 

acVaRcV ^VR]d `fedZUV `W eYV Y`^V,  MCLpd ^RZ_ WRTZ]Zej Zd located in Suffolk, Virginia.  It also 

operates six domicile yards throughout Virginia and North Carolina.1

1 The domicile yards are located in Richmond, Virginia; Williamsburg, Virginia; Virginia Beach, Virginia; Elizabeth 
City, North Carolina; Manteo, North Carolina; and Maple (Currituck), North Carolina.   
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On or about July 26, 2019, the International Brotherhood of Teamsters, Local Union 822 

(eYV nO_Z`_o) WZ]VU R cVacVdV_eReZ`_ aVeZeZ`_ (nAZcde KVeZeZ`_o) with the Board.  The First Petition 

was served on the Company on July 29, 2019.2  On August 2, 2019, SHR filed a Motion to Dismiss 

eYV O_Z`_pd AZcde KVeZeZ`_ (nH`eZ`_ e` ?Zd^Zddo)3 because it lacked vital information required by 

eYV =`RcUpd Rules and Regulations.  That same day, and as R cVdf]e `W eYV >`^aR_jpd H`eZ`_ e` 

Dismiss, the Union filed its First Amended Petition (nKVeZeZ`_o).4  On August 5, 2019, the ARD 

UV_ZVU eYV >`^aR_jpd H`eZ`_ e` ?Zd^Zdd.5  On August 9, 2019, SHR filed a Motion for Collateral 

Investigation, Dismissal of Petition and Postponement of Hearing (nH`eZ`_ e` ?Zd^Zdd DDo), 

establishing  that the Team Leads were Section 2(11) supervisors, and that the Petitionpd dY`hZ_X 

of interest was tainted by one of the Team Leads, Joseph Whitlock.6  The Company then timely 

filed its statement of position7 and prepared for a hearing.  On August 9, 2019, ARD held that the 

supervisory issue would not be resolved prior to the hearing because the Team Leads represented 

less than 20% of the voting unit.8

=VTRfdV ̀ W eYV <L?pd UVTZdZ`_ to defer ruling on the Section 2(11) supervisory status issue, 

the Company, Union, and the Region9 began discussions regarding a stipulated election agreement.  

2 Attachment A, First Petition.  

3 Att. B, August 2, 2019 Motion to Dismiss.  

4 Att. C, First Amended Petition.  

5 Att. ?* JcUVc ?V_jZ_X >`^aR_jpd <fXfde 0* 0./7* H`eZ`_ e` ?Zd^Zdd, 

6 Att. E, Motion to Dismiss II.  

7 Att. A* MCLpd MeReV^V_e `W K`dZeZ`_,

8 NYZd hRd VZeYVc T`^^f_ZTReVU gZR V^RZ] `c eV]VaY`_V eYc`fXY MeVaYR_ZV @ZekV_ (nMs. @ZekV_o)* AZV]U <ee`c_Vj* 

NLRB - Region 5. 

9 Through Ms. Eitzen.  
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At that time, MCLpd T`f_dV] R_U Ms. Eitzen discussed hRZgVc `W eYV >`^aR_jpd TfccV_e a`dZeZ`_* 

including the Section 2(11) supervisory status and supervisory taint issues.  In an email dated 

<fXfde //* 0./7* MCLpd T`f_dV] cVZeVcReVU eYRe MCL was in no way waiving its pre-election 

positions and reserved the right to pursue them, if necessary.10  Ms. @ZekV_ cVda`_UVU hZeY nNYR_\ 

j`f,  NYZd ]``\d X``U e` ^Vmo  Based on this preservation and assurance, SHR entered into a 

stipulated election agreement.11

On August 29, 2019, the Region conducted a representation election.  The tally of the 

ballots revealed that a majority of those casting ballots voted for Union representation.  

II. C74 >1942C8>=B 0=3 C74 0A3_B 4AA>=4>DB 58=38=6B

On September 5, 2019, the Company timely filed Objections to the election and conduct 

affecting the results of the election, and an accompanying Offer of Proof.12  SHR also requested 

additional time to supplement its Offer of Proof with additional evidence, which the Region 

granted.  The Company filed its Supplemental Offer of Proof on September 12, 2019.13  Relevant 

to this Request for Review, the Objections state:14

10 Att. G, Email from Counsel dated August 11, 2019.  

11 Att. H, Stipulated Agreement. 

12 Att. I, Objections and Offer of Proof.  For confidentiality of the witnesses, the Company has redacted the Offer of 
Proof from the service copy to the Union.   

13 Att. J, Supplemental Offer of Proof.  For confidentiality of the witness, the Company had redacted the Supplemental 
Offer of Proof from the service copy to the Union.  

14 The Acting Regional Director dismissed Objection 5 because the Company agreed that the Team Leads would vote 
subject to challenge. As demonstrated in this Request for Review, the Company had no choice but accept this 
condition. The ARD told the parties that she would not consider supervisory status at any hearing and this discretionary 
dVTZdZ`_ Zd aVc^ZeeVU Sj eYV =`RcUpd cVXf]ReZ`_d. GC Memorandum 15-06, p. 18 (2015); CHM § 11084.3. At the same 
time, the regulations provide for no prehearing mechanism that allows the Company to challenge this decision. It 
would make little sense to demand a hearing only to be told on the record again that the issue of supervisory status 
would not be considered at the hearing. If the ARD had made the determination of Section 2(11) supervisory status of 
the Team Leads before the election, they would not have been able to vote, would not have been able to go anywhere 
near the voting area* R_U h`f]U _`e YRgV SVV_ RS]V e` RTe Rd eYV O_Z`_pd `SdVcgVc Re eYV ]RcXVde a`]]Z_X RcVR W`c eh` 

(2) polling sessions.  
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OBJECTION #1: The Petition should have been dismissed 
because a known supervisor as defined by Section 2(11) of the Act 
tainted the showing of interest supporting the petition.   

OBJECTION #8: The representation petition in this matter 
should have been dismissed because the Union failed to satisfy the 
requirements of Section 102.61(a)(11-12) of the Rules and 
Regulations when they failed and refused to specify timely voting 
type, date(s), time(s), and location(s) of the election sought.  

The ARD issued a Decision on Objections 1, 5, 7 and 8, and Order Directing Hearing and 

Notice of Hearing on Objections 2 Through 4 and 6 on September 27, 2019.15  The decision states 

the states the W`]]`hZ_X cV]ReVU e` eYV >`^aR_jps Objections 1 and 8:  

OBJECTIONS 1 & 8:      @^a]`jVcpd `S[VTeZ`_d / R_U 6 RcV cV]ReVU 

because they both state that the petition should have been dismissed.  
Moreover, they both concern issues that the Employer raised, and I 
addressed, before the election.  Objection 1 concerns the alleged 
supervisory taint of showing of interest.  I previously decided that 
eYV @^a]`jVcpd dfaa`ceZ_X VgZUV_TV ̀ W R]]VXVU dfaVcgZd`cj eRZ_e hRd 

insufficient to invalidate the showing of interest.  Now, after an 
election has been held, the adequacy of the showing of interest is 
irrelevant. Gaylord Bag Co., 313 NLRB 306 (1993).  Objection 8 
T`_TVc_d eYV `^ZddZ`_ e` eYV KVeZeZ`_Vcpd ac`a`dR] cVXRcUZ_X eYV 

election date, time, and location in the original petition.16  That 
objection is now also moot after the parties have entered into a 
Stipulated Election Agreement and the election has been conducted.  
In addition, by Order dated August 5th* D UV_ZVU eYV @^a]`jVcpd 

Motion to Dismiss the Petition on these grounds.  

NYV <TeZ_X LVXZ`_R] ?ZcVTe`c R]d` UZd^ZddVU JS[VTeZ`_ 5 cVXRcUZ_X eYV =`RcU <XV_epd WRZ]fcV e` T`-mingle the ballots.  
While the Company believes that the failure to comingle may result to discrimination and retaliation by the Union, it 
is not requesting review of the decision as to this Objection.  The Company will state that the amount of voters at each 
domicile location made obvious how many associates voted and for whom, thus creating targets in the areas where 
drivers voted for the Company instead of the Union, as the Union predicted.  

15 Att. K, Decision on Objections 1, 5, 7 and 8, and Order Directing Hearing And Notice of Hearing on Objections 2 
Through 4 and 6.   

16 The footnote reads: nThe Petitioner filed the representation petition on July 26 and an amended petition, providing 
its proposal regarding the election date, time and location, on August 2.o
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III. ARGUMENT 

A. Requests for Review, Generally 

KfcdfR_e e` MVTeZ`_ /.0,45(U) `W eYV =`RcUpd Lf]Vd R_U LVXf]ReZ`_d* Rd Z_T`ca`cReVU Sj 

MVTeZ`_ /.0,47(T)(0)* R aRcej ^Rj cVbfVde cVgZVh `W R LVXZ`_R] ?ZcVTe`cpd a`de-election Decision 

on Objections on one or more of the following grounds: 

(1) That a substantial question of law or policy is raised because of: 

(i) The absence of; or 

(ii) A departure from, officially reported Board precedent. 

(2) That the regional director's decision on a substantial factual issue is clearly erroneous 
on the record and such error prejudicially affects the rights of a party. 

(3) That the conduct of any hearing or any ruling made in connection with the proceeding 
has resulted in prejudicial error. 

(4) That there are compelling reasons for reconsideration of an important Board rule or 
policy.  

29 C.F.R. § 102.67(d). 

In this case, the Board should grant Review because the ARDpd RTeZ`_* `_ Zed WRTV* UVaRced 

from officially reported Board precedent, and is clearly erroneous on the record in a manner 

prejudicially affecting the rights of the parties.  Furthermore, the <L?pd action and this Request 

W`c LVgZVh Z_g`]gV TYR_XVd e` eYV =`RcUpd @]VTeZ`_ Lf]Vd VWWVTeZgV <acZ] /2* 0./3* R_U T`^aV]]Z_X 

reasons exist for reconsideration of application of those Rules.

B. The Acting Regional Director Erred In Dismissing Objection 1.  

As a general rule, pre-aVeZeZ`_ T`_UfTe ^Rj SV T`_dZUVcVU hYVcV Ze nRUUd ^VR_Z_X R_U 

dimension to related conduct.o Dresser Industries, 242 NLRB 74 (1979).  Moreover, pre-petition 

T`_UfTe TR_ SV R SRdZd W`c R_ `S[VTeZ`_ hYV_ eYV RTeZgZej Zd n]Z\V]j e` YRgV dZX_ZWZTR_e Z^aRTe `_ 

the election%E  See Royal Packaging Corp., 284 NLRB 317 (1987); )81A>=FA (8A2>C=B '4=B4@, 214 
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NLRB 221 (1974).  The Board has gone on to find that pre-election campaign interference may be 

subject to both unfair labor practice charges and objections to an election. NLRB Outline of Law 

and Procedure in Representation Cases § 24-300. 

In Harborside Healthcare, Inc., 343 NLRB 906 (2004), the Board affirmed )81A>=FA 

Discount '4=B4@FA exception in the context of supervisor coercion to get employees to sign union 

authorization cards.  There, the employer ran a nursing home, and the union filed a petition to 

represent service and maintenance employees. Id. at 907.  Prior to the election, a licensed practical 

_fcdV (nGKIo), who was determined to be a Section 2(11) supervisor, spoke to unit employees 

about support for the union, and asked associates to sign union cards and to come to union 

meetings. Id.  The LPN continued, telling associates that if they did not vote for the union he/she 

would lose his/her job because he/she signed a union card. Id.  The Board stated nRSdV_e ̂ ZeZXReZ_X 

circumstances, supervisory solicitation of an authorization card has inherent tendency to interfere 

hZeY eYV V^a]`jVVpd WcVVU`^ e` TY``dV e` dZX_ R TRcU `c _`e,o Id. at 911.  The Board went even 

further to provide an example when it is not clear whether the associate is a supervisor:  

Our dissenting colleagues also complains that, persons who solicit 
in the belief that they are employees may ultimately be held to be 
supervisors, and their conduct will thus be objectionable.  Although 
there are no facts in this case, our colleagues are correct.  However, 
the law is evenhanded in this respect.  For example, if an individual 
whom an employer believes is not a supervisor tells an employee 
that unionization will lead to plant closure, and the Board later 
determines that the individual is a supervisor, the employer may be 
liable for the conduct.  The essential point, in both cases, is that 
employees should be free from coercive or interfering tactics by 
individuals who are supervisors, even if the employer or union 
believes that the individual is not a supervisor.   

Id. Further, and most important to the argument now being made by the ARD, the Board stated 

that simply because the solicitation of cards occurred prior to the filing of the petition (outside the 

critical period): 
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mdoes not necessarily mean that the conduct is not cognizable as an 
`S[VTeZ`_ SVTRfdV eYV Z^aRTe `W eYV dfaVcgZd`cpd d`]ZTZeReZ`_ h`f]U 

ordinarily continue to be felt during the critical period.  This is so 
because of the power of the supervisor over an employee.  We think 
that the solicited employee would be very reluctant to ask a 
supervisor for the return of a signed card, should the employee 
change his mind about the wisdom of having signed it.  

Id. at 912.  The Board then stated that it will consider pre-aVeZeZ`_ T`_UfTe eYRe nZd dfWWZTZV_e]j 

dVcZ`fd e` YRgV RWWVTeVU eYV cVdf]ed `W eYV V]VTeZ`_,o Id. at fn 21. 

Here, the Company filed its Motion to Dismiss II on August 9, 2019, prior to signing the 

stipulated agreement on October 11, 2019.  It was accompanied by an offer of proof from voting 

unit employees who had been coerced by a supervisor in an effort to get these employees to sign 

union cards and support the Union.17  At that time, the ARD denied18 the Company the opportunity 

to present evidence of Section 2(11) supervisor status and taint at a hearing prior to the signing a 

stipulated agreement, stating that dYV W`f_U eYV >`^aR_jpd acVdV_eVU VgZUV_TV was 

ninsufficient*o19 and that the status of the alleged Section 2(11) supervisors would not be 

determined until after the election, if necessary, because the Team Leads represented less than 

20% of the petitioned-for unit.20  Only after these events occurred did the Company agree to a 

17 Att. G, >`^aR_jpd JWWVc `W Kc``W W`c H`eZ`_ e` ?Zd^Zdd DD, For confidentiality of the witnesses, the Company has 
redacted the Offer of Proof from the service copy to the Union.  

18 It is important to note, that the Company is not aware of a formal issuance of a Decision on its Motion to Dismiss 
II. NYV >`^aR_j cVgZVhVU eYV IGL=pd U`T\Ve* R_U hV_e eYc`fXY V^RZ]d Wc`^ eYV <L?pd dVTcVeRcj R_U Hd, @ZekV_, 
and has found no Decision on the matter.  

19 The Region provided the Company with two days to gather evidence to provide to the ARD. In that small period of 
time, the Company was able to provide the Region with an offer of proof demonstrating clear supervisory taint. A 
party's offer of proof need not present a voluminous narrative to warrant a hearing. As former Members Miscimarra 
and Johnson explained upon implementation of the current Representation Case Rules, an offer of pc``W nZd R_ 

informal short-W`c^ UVdTcZaeZ`_ `W a`eV_eZR] VgZUV_TV,o 79 Fed. Reg. 74308, 74446 (December 15, 2014) (dissenting 
views of Members Miscimarra and Johnson).  

20 Pursuant to GC Memo 15-06, p. 11, the Regional Director will determine which issues will be litigated at the 
hearing. Here, the Regional Director made it clear to the Company that any issue related to Section 2(11) supervisory 
status and supervisory taint would not be heard at a hearing before the election.  
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stipulated election agreement, but only under the condition that it was not waiving its arguments 

related to dismissing the Petition, a condition that was not rejected by the Region.21  Now, the 

Region contends that tainted support for the Petition Zd nZccV]VgR_eo SVTRfdV eYV V]VTeZ`_ YRd 

already been held.  This ruling is clearly erroneous.  It departs from officially reported Board 

precedent. See Harborside Healthcare, Inc., supra.  Further, the ruling provides compelling 

reasons for reconsideration of an important Board rule or policy.   

The AL?pd cf]Z_X Zd T]VRc]j Vcc`_V`fd,  The ARD has in fact completely avoided 

considering, much less deciding, the issue of tainted support for the Petition by ignoring it until 

after the election and then saying the fact of tainted support for the Petition is nirrelevanto because 

the election has been held.  This cannot be the way the Regulations were intended to be used.  

Supervisory taint of an election petition is an extremely serious matter and should be addressed at 

a time when the finding can have real meaning.  In a case such as this, where the taint was obvious, 

the issue of supervisory status and the tainted of the showing of interest they generated should be 

litigated prior to any election.  If taint is shown, the Petition should be dismissed.  If this is not the 

law, it should be.  As the Board observed in Harborside Healthcare, Inc., supra, the critical factor 

is whether the voters are nmWcVV Wc`^ T`VcTZgV `c Z_eVcWVcZ_X eRTeZTd Sj Z_UZgZUfR]d hY` RcV 

dfaVcgZd`cdmo  De Zd Z^a`ddZS]V e` be free of such interference when voters go into the booth not 

knowing if the primary Union supporter (and one of its election observers) is a Section 2(11) 

supervisor. 

The ruling was also clearly prejudicial.  The Company has every right to expect both a duty 

of loyalty from its supervisors and that their supervisors will not coerce employees in the exercise 

of their choice in whether to select union representation.  The Company was denied both of these 

21 See Att. G.
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legitimate expectations when the ARD refused to consider whether the Team leads were Section 

2(11) supervisors while allowing them to solicit support for the Union and act as Union observers.  

The prejudice to the Company in refusing to consider these issues prior to any election and then 

declaring eYV^ nZccV]VgR_eo RWeVc eYV V]VTeZ`_ Zd `SgZ`fd,  

For the reasons set forth above, the Objection should be sustained and the Petition should 

be dismissed.  Alternatively, the election results should not be certified and a new election should 

be conducted.  The new election should not be conducted until at least 90 days after a new election 

is ordered to allow time for the effects of the supervisory taint to dissipate.   

C. The Acting Regional Director Erred In Dismissing Objections 8.  

Section 102.61(a)(11-/0) ̀ W eYV =`RcUpd Lf]Vd R_U LVXf]ReZ`_d deReV eYRe L> aVeZeZ`_d dYR]] 

T`_eRZ_ neYV ejaV* UReV(d)* eZ^V(d)* R_U ]`TReZ`_(d) `W eYV V]VTeZ`_ d`fXYeo R_U nR_j `eYVc WRTed,o 

(emphasis added) see also GC Memo 15-06, p. 2.  The Outline of Law and Procedure in 

Representation Cases 3-500, citing to the Case Handling Manual § 11011, states that when a 

petition does not meet sufficiency for any reason, the petitioner should be requested to withdraw 

the petition.  

Despite the specific and unequivocal rules and procedures in place, the ARD allowed the 

Union to amended the First Petition.  Such allowance grants the Union a license to nullify the clear 

cVbfZcV^V_ed `W eYV =`RcUpd cVXf]ReZ`_d,  De aVc^Zed eYV O_Zon to delay stating its election 

preferences until well after the petition is filed in direct violation of the requirements of the 

regulations.  It is unfair and prejudicial to an employer to be required by a Region to guess about 

how and when the union might want the election for which it petitioned.  Essentially, this places 

the onus on the employer to select the election details sought by the union when the regulations 
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require the exact opposite.  The ARD decision, then, is clearly a departure from established Board 

rules and was prejudicial to the interests of the Employer.22

D. The Decision to Deny a Hearing on Objections 1 and 8 Result from the Invalid 
2015 Changes to Representation Case Rules.  

The Representation Case Rules, as currently construed, impermissibly infringe upon the 

>`^aR_jpd free speech and due process rights, as well as its access to legal representation.  The 

Rules also undermine employee free choice and privacy rights, thus violating the >`^aR_jpd and 

V^a]`jVVdp cZXYed Rd XfRcR_eVed under the Act.  Former Members Miscimarra and Johnson 

explained these issues more fully in their dissenting opinions to implementation of the current 

Rules. 79 FR at 74308, 74430-60.  The Company adopts and relies upon every argument described 

by Members Miscimarra and Johnson regarding the invalidity and inappropriateness of the current 

Rules.  

Two specific aspects of the 2015 changes deprive the Company and its employees of due 

process rights here.  First, the final rule, as currently interpreted, leaves Regional Directors the 

discretion on when he/she can defer unit issues regarding individual eligibility or inclusion.  GC 

Memo 16-04, p. 8, CHM §11084.3.  MZ_TV eYV cf]V* R LVXZ`_R] ?ZcVTe`c n`cUZ_RcZ]jo _VVUd _`e e` 

decide issues on eligibility and inclusion prior to the election.  Outline of Law and Procedure § 3-

890; Rule §102.64(a).  Here, the issue of whether the Team Leads were Section 2(11) supervisors 

should have been reviewed before the election because it would have substantially affected the 

validity of the election.  Since the Petition was filed, the Company has argued and presented 

evidence of Section 2(11) supervisor status, and supervisory taint of the Team Leads.  Had the 

ARD made a determination on the issue before the election, instead of deferring the issue, the 

22 MZ^Z]Rc e` eYV >`^aR_jpd JS[VTeZ`_ /* eYZd ZddfV hRd acVdVcgVU Sj T`f_dV] W`c MCL* R_U eYV >`^aR_j dY`f]U _`h 

be afforded an opportunity to litigate the matter to the extent possible under the law. 
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parties would have had an actual answer to the supervisory and taint issue, the parties would not 

have to potentially run another election due to the objectionable conduct, and the parties would 

have known whether Team Leads could not act on the U_Z`_pd SVYR]W SRdVU `_ eYVZc dfaVcgZd`cj 

status.  Instead, the ARD failed to make a determination, which has now caused objections, a 

hearing, a request for review, and the need for another election if the Petition is not dismissed as 

it should be.  Specifically, six (6) of the eight (8) Objections revolve around these 2(11) supervisory 

and taint specific issues.  All of which could have been eliminated if the ARD heard evidence 

when requested in early August 2019.  

Second, § 102.69(c)(2) now provides that the Board will review all appeals of Regional 

Directordp a`de-election Decisions on a discretionary, rather than mandatory, basis.  As former 

Members Miscimarra and Johnson explained, this change undermines uniformity in representation 

cases and encourages an increase in inefficient test of certification cases. 79 FR 74308, 74449-51.  

Perhaps most disconcertingly, elimination of mandatory review diminishes the role of the 

Presidentially-appointed and Senate-confirmed Board Members, co_ecRcj e` >`_XcVddpd deRefe`cj 

framework.  This change deleteriously affects every representation case in which post-election 

proceedings occur, and every Request for Review, including the instant Request.  

   As a result, the Board should adopt interpretations of the Rules that clarify them in 

circumstances like those presented by this case.  The Board should recognize that supervisory taint 

of the showing of interest supporting R cVacVdV_eReZ`_ aVeZeZ`_ Zd _`e R TRdV eYRe n`cUZ_RcZ]jo h`f]U 

permit the Regional Director to defer the question of supervisory status.  Where the issue of Section 

2(11) supervisory status is raised in the context of demonstrating that the showing of interest 

supporting a petition is tainted by supervisory coercion, the status of the individuals tainting the 

petition should be determined before any election is held.  If supervisory status is shown, then the 
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issue of whether the petition was tainted should also be decided before an election is held.  If 

supervisory taint of the showing of interest is established, then the petition should be dismissed

with other relief dependent upon the circumstances proved at a hearing.   

IV. CONCLUSION  

For the reasons set forth above, the Request for Review should be granted, and the Board 

should direct the Regional Director to sustain Objections 1 and 8 in this case.  

Dated this 10th day of October, 2019.  

OGLETREE, DEAKINS, NASH, 
     SMOAK & STEWART, P.C.  

By:
     Douglas M. Topolski  

     1909 K Street, N.W., Suite 1000 
     Washington, DC 20006 
     Telephone: 202.263.0242 
     Facsimile: 202.887.0866 
     Email: douglas.topolski@ogletree.com 

Counsel for Sysco Hampton Roads, Inc.  
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1. PURPOSE OF THIS PETITION:  RC-CERTIFICATION OF REPRESENTATIVE - A substantial number of employees wish to be represented for purposes of collective 

bargaining by Petitioner and Petitioner desires to be certified as representative of the employees.  The Petitioner alleges that the following circumstances exist and 
requests that the National Labor Relations Board proceed under its proper authority pursuant to Section 9 of the National Labor Relations Act.

2a. Name of Employer#

Sysco Hampton Roads , Inc.
2b. Address(es) of Establishment(s) involved (Street and number, city, State, ZIP code)#

7000 Harbour View Boulevard, Suffolk, VA 23435
3a. Employer Representative m Name and Title#

Scott Thibodeau #
President 

3b.  Address (If same as 2b m state same)#

SAME AS ABOVE 

3c. Tel. No.#

(757) 673-4000 
3d. Cell No.# 3e. Fax No.#

(757) 673-4148 
3f. E-Mail Address#

thibodeau.scott@shr.sysco.com 
4a. Type of Establishment (Factory, mine, wholesaler, etc.)#

food service delivery
4b. Principal product or service#

food
5a. City and State where unit is located:#

Suffolk, VA 
5b. Description of Unit Involved

Included: Included: All route drivers, shuttle drivers, van drivers, ship drivers, night drivers, and all drivers employed at 
by the Employer at its Suffolk facility and at the following satellite yards: 1) Richmond VA, 5436 Jefferson Davis Hwy.; 
2) Virginia Beach VA, 2044 Landstown Center Way; 3) Williamsburg VA, 1570 Penniman Road; 4) Manteo N.C., 1013 
Driftwood Dr.; 5) Maple (Currituck) N.C., 264 Airport Road; and 6) Elizabeth City N.C., 660 Old U.S. Hwy 17-S 
Excluded: All other employees and security guards as defined by the Act 

6a. No. of Employees in Unit:#

86 
6b. Do a substantial number (30% 
or more) of the employees in the 
unit wish to be represented by the 

Petitioner?  Yes [  x  ] No [    ]

Check One:# ____  7a.   Request for recognition as Bargaining Representative was made on (Date) _____________ and Employer declined recognition on or about

# # ________________ (Date)  (If no reply received, so state).

# ____  7b.   Petitioner is currently recognized as Bargaining Representative and desires certification under the Act.

8a. Name of Recognized or Certified Bargaining Agent (If none, so state).#

 None
8b. Address#

8c. Tel No.# 8d Cell No.# 8e. Fax No.# 8f. E-Mail Address#

8g. Affiliation, if any# 8h. Date of Recognition or Certification# 8i. Expiration Date of Current or Most Recent 
Contract, if any (Month, Day, Year)#

9. Is there now a strike or picketing at the Employer's establishment(s) involved? _x_None____   If so, approximately how many employees are participating? ___________ 
(Name of labor organization) __________________________ has picketed the Employer since (Month, Day, Year) _____________________________________.

10. Organizations or individuals other than Petitioner and those named in items 8 and 9, which have claimed recognition as representatives and other organizations and individuals 
known to have a representative interest in any employees in the unit described in item 5b above.  (If none, so state)#

None
10a. Name#

 None
10b. Address# 10c. Tel. No.# 10d. Cell No.#

10e. Fax No.# 10f. E-Mail Address#

11. Election Details:  If the NLRB conducts an election in this matter, state your position with respect to 
any such election.

11a. Election Type: _x__ Manual ___ Mail ____ Mixed Manual/Mail

11b. Election Date(s):#

  Thursday August 15th 2019
11c. Election Time(s):  
Suffolk facility  
2am to 6am, 
 6pm to 9pm ,/ 
 satellite yards  
1;30am to 5:30am, 
 3pm to 6pm

11d. Election Location(s): 
Suffolk Main Site,  
7000 Harbour View Blvd, Suffolk, VA 23435, 
 All satellite yards, 
 (1) Richmond VA, 5436 Jefferson Davis Hwy, (2) Virginia Beach VA, 
2044 Landstown Centre Way; (3) Williamsburg VA, 1570 Penniman 
Road;(4) Manteo N.C, 1013 Driftwood Dr; (5) Maple ( Currituck) N.C 
264 Airport Road; (6)Elizabeth City N.C, 660 Old U.S Hwy 17-S#

12a. Full Name of Petitioner (including local name and number)#

Teamsters Local 822
12b. Address (street and number, city, state, and ZIP code)#

5718 Bartee Street, Norfolk, VA 23502 
12c. Full name of national or international labor organization of which Petitioner is an affiliate or constituent (if none, so state)#

International Brotherhood of Teamsters
12d. Tel No.#

(630) 202-3688 
12e. Cell No.# 12f. Fax No.# 12g. E-Mail Address#

raul_05@comcast.net 
13. Representative of the Petitioner who will accept service of all papers for purposes of the representation proceeding. 

13a. Name and Title#

Raul Alfaro 
13b. Address (street and number, city, state, and ZIP code)#

5718 Bartee Street, Norfolk, VA 23502 
13c. Tel No.#

(630) 202-3688
13d. Cell No.#

757-647-8351 
13e. Fax No.#

757-459-2570
13f. E-Mail Address#

raul_05@comcast.net 
I declare that I have read the above petition and that the statements are true to the best of my knowledge and belief.

Name (Print)#

Raul Alfaro 
Signature# Title# Date#

WILLFUL FALSE STATEMENTS ON THIS PETITION CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)

Cvvcejogpv E



FORM NLRB-502 (RC)
(4-15)

PRIVACY ACT STATEMENT

=MJHBHR@RHML!ME!RGD!HLEMPK@RHML!ML!RGHQ!EMPK!HQ!@SRGMPHXDC!AW!RGD!;@RHML@J!8@AMP!<DJ@RHMLQ!3BR!$;8<3%&!+1!?(=(5(!Z!*.*!'+!*'($!!>GD!NPHLBHN@J!SQD!ME!RGD!HLEMPK@RHML!HQ!RM!@QQHQR!RGD!;@RHML@J!8@AMP!
<DJ@RHMLQ!4M@PC!$;8<4%!HL!NPMBDQQHLF!PDNPDQDLR@RHML!@LC!PDJ@RDC!NPMBDDCHLFQ!MP!JHRHF@RHML(!!>GD!PMSRHLD!SQDQ!EMP!RGD!HLEMPK@RHML!@PD!ESJJW!QDR!EMPRG!HL!RGD!7DCDP@J!<DFHQRDP&!0*!7DC(!<DF(!0-1-+'
-,!$6DB(!*,&!+))/%(!!>GD!;8<4!UHJJ!ESPRGDP!DVNJ@HL!RGDQD!SQDQ!SNML!PDOSDQR(!!6HQBJMQSPD!ME!RGHQ!HLEMPK@RHML!RM!RGD!;8<4!HQ!TMJSLR@PW2!GMUDTDP&!E@HJSPD!RM!QSNNJW!RGD!HLEMPK@RHML!UHJJ!B@SQD!RGD!
;8<4!RM!CDBJHLD!RM!HLTMID!HRQ!NPMBDQQDQ(#

Cvvcejogpv E



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

SYSCO HAMPTON ROADS, INC. 

Employer 

and Case 05-RC-245597 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS LOCAL 822 

Petitioner 

#

ORDER )*19.1, *03/29*4I5 026.21 62 ).50.55 3*6.6.21

On July 26, 2019, the Petitioner filed a representation petition, in Case 05-RC-245597, 

seeking to represent all route drivers, shuttle drivers, van drivers, ship drivers, night drivers, and 

all drivers employed by the Employer at various facilities in Virginia and North Carolina.  On 

August 2, 2019, the Petitioner filed an amended petition.  Also on August 2, 2019, the Employer 

filed a motion to dismiss the petition. 

The Employer contends the Petitioner should withdraw the petition and, failing to do so, 

the Region should dismiss the petition because the Petitioner left Section 11 of the petition, 

election details, blank.  The Employer cites to Section 102.61(a)(11)-$+,% _V dXU 7_QbTmc Ge\Uc 

Q^T GUWe\QdY_^c& cdQdY^W dXQd G8 `UdYdY_^c cXQ\\ S_^dQY^ kdXU di`U& TQdU$c%& dY]U$c%& Q^T \_SQdY_^$c% 

_V dXU U\USdY_^ c_eWXdl Q^T kQ^i _dXUb VQSdcl and the Outline of Law and Procedure in 

Representation Cases 3-500, citing to the Case Handling Manual Section 11011, stating that 

when a petition does not meet sufficiency for any reason, the petitioner should be requested to 

withdraw the petition. 
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The FUdYdY_^Ubmc Q]U^TUT `UdYdY_^ corrects the defect described above by providing, in 

Section 11, its proposal regarding the election date, time, and location.  Notwithstanding, the 

Board has Uh`\QY^UT& kwe adhered faithfully to the practice of deciding on its merits any case in 

which it appeared that a real question concerning representation existed, despite the fortuity that 

a petition might have disclosed faulty, incomplete, inaccurate, or otherwise imperfect 

Y^V_b]QdY_^&l Advance Pattern Co., 80 NLRB 29 at 31 (1948).  Indeed, since 1948, under 

Advance Pattern and its progeny, the Board has consistently held that so long as it is clear that 

there is a need for the Board to resolve a question of union representation in the workplace, the 

7_QbT gY\\ ^_d TYc]Ycc Q e^Y_^mc `UdYdY_^ cY]`\i because of a technical omission on the form that 

can be easily cured at the pre-election hearing.  In Aria Resort & Casino, LLC, 363 NLRB No. 

24& c\Y` _`( Qd + $D_f( -& ,*+/%& dXU 7_QbT bUZUSdUT Q^ U]`\_iUbmc S_^dU^dY_^ dXQd dXU e^TUb\iY^W 

petition must be dismissed due to the petidY_^Ubmc VQY\ebU d_ VY\\ _ed Section 7 of the petition form, 

concerning whether it had requested recognition.  IXU 7_QbT ^_dUT dXQd kNdO_ TYc]Ycc the petition 

under these circumstances would be an abrogation _V dXU 7_QbTmc cdQded_bi Tedijset forth in 

Section 9(c)(1) of the Actjd_ bUc_\fU aeUcdY_^c S_^SUb^Y^W bU`bUcU^dQdY_^(l Id., slip op. at 1. 

Here, the FUdYdY_^Ubmc VQY\ebU d_ S_]`\UdU Section 11 of the petition has been cured by the 

filing of the amended petition(  ? VY^T Yd g_e\T RU Q^ kQRb_WQdY_^ _V dXU 7_QbTmc cdQded_bi Tedil d_ 

dismiss the petition on these grounds.  See Aria Resort & Casino, LLC, 363 NLRB No. 24, slip 

op. at 1.  The Employer has not been prejudiced by the omission of the information in Section 11 

of the petition.  It may, in its statement of position or at a hearing, make its own proposal  
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concerning the election details and, now, with the FUdYdY_^Ubmc VY\Y^W _V dXU Q]U^TUT `UdYdY_^& Yd Yc 

QgQbU _V dXU FUdYdY_^Ubmc `b_`_cQ\(

Accordingly, for the reasons discussed above, 

IT IS ORDERED dXQd dXU ;]`\_iUbmc C_dY_^ d_ 9Yc]Ycc the Petition is hereby denied. 

Dated at Baltimore, Maryland, this 5th day of August 2019. 

#

&*&#%',(0!&*+/-,#

Nancy Wilson, Acting Regional Director 
National Labor Relations Board, Region 5 
Bank of America Center, Tower II 
100 S. Charles Street, Ste 600 
Baltimore, MD 21201 

#
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UNITED STATES OF AMERICA  
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

SYSCO HAMPTON ROADS, INC., )
) 

Employer, ) 
 )

and ) Case No. 05-RC-245597  
 )  

INTERNATIONAL BROTHERHOOD OF ) 
TEAMSTERS UNION, LOCAL 822,  )  
AFL-CIO, CLC, ) 

 ) 
Petitioner. ) 

) 

MOTION FOR COLLATERAL INVESTIGATION, 
DISMISSAL OF PETITION AND POSTPONEMENT OF HEARING 

The <\_[^hTa' IhbR^ ?P\_c^] H^PSb' @]R) %jIhbR^ ?P\_c^] H^PSbk ^a j<\_[^hTak&' 

through undersigned counsel, requests an administrative investigation of tWT GTcXcX^]Talb bW^fX]V 

of interest.1 JWXb aT`dTbc Xb QPbTS ^] TeXST]RT cWPc cWT <\_[^hTalb JTP\ CTPS' A^bT_W MWXc[^RZ 

%jMWXc[^RZk&' PRcXeT[h _PacXRX_PcTS X] bTRdaX]V cWT GTcXcX^]Talb bW^fX]V ^U X]cTaTbc fXcW^dc cWT 

knowledge or consent of the Employer, tWTaTQh eX^[PcX]V cWT T\_[^hTTbl aXVWcb d]STa ITRcX^] 1 

^U cWT EPcX^]P[ CPQ^a HT[PcX^]b 7Rc %jcWT 7Rck&)  To the extent he did so with the knowledge of 

the Union, the Union has violated Section 8(b) of the Act as well.   

Whitlock is a statutory supervisor pursuant to Section 2(11) of the Act.  Indicia of 

supervisory status includes:  

Mr. Whitlock works from the main Suffolk location.  He is the only transportation 

supervisor on the night shift. 

1 Georgia Craft Co., 120 N.L.R.B. 806 (1958); Globe Iron Foundry, 112 N.L.R.B. 1200 (1955).  
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Mr. Whitlock effectively recommends approval of transfers.   

Mr. Whitlock effectively recommends the termination or retention of probationary 

employees. 

Night drivers look to Mr. Whitlock as their supervisor. 

Mr. Whitlock, without approval from others, schedules drivers for days off 

without pay.  

Mr. Whitlock directs the work of drivers.  He regularly changes scheduled routes 

from 10 to 8 hours at his sole discretion. 

Mr. Whitlock determines, in his sole, discretion when and how defective trailers 

are replaced. 

Mr. Whitlock receives all driver call outs.  Mr. Whitlock decides, in his sole 

discretion, how routes are covered when call outs occur and who covers them. 

Da) MWXc[^RZ aP]Zb SaXeTab U^a PfPaSb bdRW Pb cWT jJ^_ ;^V 7fPaSk P]S j?P[[ ^U 

=P\Tk PfPaS)

Mr. Whitlock receives at least a dollar more per hour than drivers. 

Mr. Whitlock has his own mailbox like other supervisors.  Drivers do not have 

mailboxes. 

Da) MWXc[^RZ PS\X]XbcTab bPUTch PfPaSb P]S R^PRWX]V cWa^dVW cWT jFaXVP\Xk 

program.  Only supervisors and leads do this. 

Mr. Whitlock effectively recommends scheduling of drivers to compensate for 

vacations, shortages at the various locations, and other staffing matters. 

Witnesses will include Supervisors Mr. John McMurtrie and Mr. Matt Race. 

The Company has sent evidence of taint by separate cover to preserve the secrecy of the 

witness, who fears retaliation from Mr. Whitlock.   
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This coercive conduct was directed toward employees who are supervised by Whitlock as 

well as other employees.  .C=EOI 28HB=J 8E< 6-*7 1F;8C ('&, 344 N.L.R.B. No. 25 (February 

22, 2005).  AcR^aSX]V[h' GTcXcX^]Talb bW^fX]V ^U X]cTaTbc fPb X[[TVP[[h ^QcPX]TS P]S Xb cPX]cTS Qh 

supervisory intervention and participation.  Harborside Healthcare, Inc. and Service Employees 

International Union, Local 47, 343 N.L.R.B. No. 100 (December 8, 2004), on remand from 

Harborside, Inc. v. NLRB, 230 F.2d 206 (6th Cir. 2000). 

JWT HTVX^] bW^d[S X]e^ZT cWT 8^PaSlb Q[^RZX]V RWPaVT _^[XRh P]S RTPbT UdacWTa 

processing of this R case matter until the showing of interest and unfair labor practice issues 

have been fully investigated.  Thus, the hearing currently scheduled for August 12, 2019 should 

be cancelled, and any further rescheduling (if appropriate) should await the outcome of these 

investigations.  It is likely that a full investigation of these issues will lead to dismissal of the 

petition.   

WHEREFORE, the Employer asks that the petition be dismissed with prejudice2 and 

with instructions that Petitioner be precluded from attempting to secure a new showing of 

interest for no less than six (6) months following the dismissal.  This minimal period of time is 

]TRTbbPah c^ aT\^eT cWT cPX]c ^U bd_TaeXb^ah _PacXRX_PcX^] P]S c^ T]bdaT cWT T\_[^hTTbl PQX[Xch c^ 

freely and properly exercise their Section 7 rights. 

Additionally, the Employer asks that the R case hearing in this matter, currently 

scheduled for August 12, 2019, be postponed while the Regional Director conducts the requested 

Collateral Investigation. 

2 Sourdough Sales, 246 N.L.R.B. 106 (1979); Dexter Foods, Inc., 209 N.L.R.B. 369 (1974). 
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  Dated:  August 9, 2019         Respectfully submitted, 

OGLETREE, DEAKINS, NASH, 
    SMOAK & STEWART, P.C. 

____________________________    
Douglas M. Topolski  
1909 K Street, N.W., Suite 1000 
Washington, D.C. 20006 
Tel: 202-887-0855 
Fax:  202-887-0866 
douglas.topolski@ogletree.com 
Counsel for Defendant  
Sysco Hampton Roads, Inc. 

Cvvcejogpv G



5

CERTIFICATE OF SERVICE

This is to certify service of the above and foregoing SYSCO HAMPTON ROADS, 

@E9)lI DFJ@ON FOR COLLATERAL INVESTIGATION TO DISMISS PETITION AND 

POSTPONE HEARING by electronic mail to the below indicated counsel of record for the 

Union and by electronic filing to the Regional Director for Region 5 on this the 9th day of 

August, 2019. 

Ms. Nancy Wilson  
Regional Director 
National Labor Relations Board 
Region 5 
100 S. Charles Street, Suite 600 
Baltimore, MD  21201 
Nancy.Wilson@nlrb.gov

Ms. Stephanie Cotilla Eitzen  
Field Attorney 
National Labor Relations Board 
Region 5 
100 S. Charles Street, Suite 600 
Baltimore, MD  21201 
Stephanie.Eitzen@nlrb.gov

Mr. Raul Alfaro 
Business Agent 
International Brotherhood of Teamsters, 
Local 822 
5718 Bartee Street 
Norfolk, VA 23502 
raul_05@comcast.net

OGLETREE, DEAKINS, NASH, 
    SMOAK & STEWART, P.C. 

_____________________________ 
Douglas M. Topolski  
1909 K Street, N.W., Suite 1000 
Washington, D.C. 20006 
Tel: 202-887-0855 
Fax:  202-887-0866 
douglas.topolski@ogletree.com 
Counsel for Defendant  
Sysco Hampton Roads, Inc. 
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Initials: __ DT/RA__

Case 05-RC-245597 Page 1 

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

STIPULATED ELECTION AGREEMENT

Sysco Hampton Roads, Inc. Case 05-RC-245597

The parties AGREE AS FOLLOWS:

1. PROCEDURAL MATTERS.  The parties waive their right to a hearing and agree that 
any notice of hearing previously issued in this matter is withdrawn, that the petition is amended 
to conform to this Agreement, and that the record of this case shall include this Agreement and 
be governed by the Board's Rules and Regulations.

2. COMMERCE.  The Employer is engaged in commerce within the meaning of Section 
2(6) and (7) of the National Labor Relations Act and a question affecting commerce has arisen 
concerning the representation of employees within the meaning of Section 9(c).

The Employer, Sysco Hampton Roads, Inc., is a Virginia corporation with an office and 
place of business located at 7000 Harbour View Blvd., Suffolk, Virginia, with other facilities 
located in the following cities of Virginia: Richmond; Williamsburg; and Virginia Beach and 
the following cities of North Carolina: Manteo, Maple (Currituck); and Elizabeth City, where 
it is engaged in the business of selling, marketing and distributing food products. During 
the past 12 months, in the course and conduct of its operations described above, the 
Employer derives gross annual revenues in excess of $500,000 and purchased and 
received good and services valued in excess of $50,000 directly from points located 
outside the State of Virginia. 

3. LABOR ORGANIZATION.  The Petitioner is an organization in which employees 
participate, and which exists for the purpose, in whole or in part, of dealing with employers 
concerning grievances, labor disputes, wages, rates of pay, hours of employment, or conditions 
of work and is a labor organization within the meaning of Section 2(5) of the Act. 

4. ELECTION. A secret-ballot election under the Board's Rules and Regulations shall be 
held under the supervision of the Regional Director on the date and at the hours and places 
specified below. 

Date Place Hours 

Thursday, August 29, 2019 Operations Conference Room 
7000 Harbour View Boulevard 
Suffolk, VA 23435 

2:00 am to 6:00 am 

       and 

5:00 pm to 9:00 pm 

Thursday, August 29, 2019 Mobile office trailer 
5436 Jefferson Davis Highway 
North Chesterfield, VA 23234 

2:00 am to 6:00 am 

Thursday, August 29, 2019 Mobile office trailer 
264 Airport Road 
Maple, NC 

2:00 am to 6:00 am 

If the election is postponed or canceled, the Regional Director, in his or her discretion, 
may reschedule the date, time, and place of the election.
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Case 05-RC-245597 Page 2 

5. UNIT AND ELIGIBLE VOTERS.  The following unit is appropriate for the purposes of 
collective bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time drivers, including delivery associates, special 
delivery drivers and shuttle drivers, employed by the Employer at, or dispatched 
from, the following locations of the Employer: Suffolk, Virginia; Richmond, Virginia; 
Virginia Beach, Virginia; Williamsburg, Virginia; Manteo, North Carolina; Maple 
(Currituck), North Carolina; and Elizabeth City, North Carolina, but excluding all 
other employees, guards and supervisors as defined in the Act. 

Those eligible to vote in the election are employees in the above unit who were employed during 
the payroll period ending on July 27, 2019, including employees who did not work during that 
period because they were ill, on vacation, or were temporarily laid off.

Employees engaged in any economic strike, who have retained their status as strikers and who 
have not been permanently replaced are also eligible to vote. In addition, employees engaged in 
an economic strike which commenced less than 12 months before the election date, who have 
retained their status as strikers but who have been permanently replaced, as well as their 
replacements are eligible to vote.  Employees who are otherwise eligible but who are in the military 
services of the United States may vote if they appear in person at the polls or by mail as described 
above in paragraph 4.

Ineligible to vote are (1) employees who have quit or been discharged for cause after the 
designated payroll period for eligibility, (2) employees engaged in a strike who have been 
discharged for cause since the commencement thereof and who have not been rehired or 
reinstated before the election date, and (3) employees engaged in an economic strike which 
began more than 12 months before the election date who have been permanently replaced. 

Others permitted to vote: The parties have agreed that employees in the classifications of Team 
Lead/Driver may vote in the election but their ballots will be challenged since their eligibility has 
not been resolved.  No decision has been made regarding whether the individuals in these 
classifications or groups are included in, or excluded from, the bargaining unit.  The eligibility or 
inclusion of these individuals will be resolved, if necessary, following the election.

6. VOTER LIST.  Within 2 business days after the Regional Director has approved this 
Agreement, the Employer must provide to the Regional Director and all of the other parties a voter 
list of the full names, work locations, shifts, job classifications, and contact information (including 
home addresses, available personal email addresses, and available personal home and cellular 
telephone numbers) of all eligible voters.  The Employer must also include, in a separate section 
of that list, the same information for those individuals whom the parties have agreed should be 
permitted to vote subject to challenge.  The list must be filed in common, everyday electronic file 
formats that can be searched.  Unless otherwise agreed to by the parties, the list must be provided 
in a table in a Microsoft Word file (.doc or docx) or a file that is compatible with Microsoft Word 
(.doc or docx).  The first column of the list must begin with each employee’s last name and the 
list must be alphabetized (overall or by department) by last name.  The font size of the list must 
be the equivalent of Times New Roman 10 or larger.  That font does not need to be used but the 
font must be that size or larger.  When feasible, the list must be filed electronically with the 
Regional Director and served electronically on the parties.  The Employer must file with the 
Regional Director a certificate of service of the list on all parties.

7. THE BALLOT.  The Regional Director, in his or her discretion, will decide the 
language(s) to be used on the election ballot.  All parties should notify the Region as soon as 
possible of the need to have the Notice of Election and/or ballots translated.
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The question on the ballot will be “Do you wish to be represented for purposes of collective 
bargaining by Teamsters Local Union 822?”  The choices on the ballot will be "Yes" or "No".

8. NOTICE OF ELECTION.  The Regional Director, in his or her discretion, will decide 
the language(s) to be used on the Notice of Election.  The Employer must post copies of the 
Notice of Election in conspicuous places, including all places where notices to employees in the 
unit are customarily posted, at least three (3) full working days prior to 12:01 a.m. of the day of 
the election.  The Employer must also distribute the Notice of Election electronically, if the 
Employer customarily communicates with employees in the unit electronically.  Failure to post or 
distribute the Notice of Election as required shall be grounds for setting aside the election 
whenever proper and timely objections are filed.

9. NOTICE OF ELECTION ONSITE REPRESENTATIVE.  The following individual will 
serve as the Employer’s designated Notice of Election onsite representative: Suffolk: Scott 
Thibodeau, President; 7000 Harbour View Blvd., Suffolk, Va 23435; Telephone: 757 673 4000; 
Fax: 757 673 4148; Thibodeau.scott@shr.sysco.com. Richmond: Douglas M. Topolski, Counsel; 
1909 K Street, N.W., Suite 1000 Washington, DC 20006; Telephone: 202-263-0242, Fax: 202-
887-0866; douglas.topolski@ogletree.com. Maple: Sara E. Olschewske, Counsel; The Ogletree 
Building, 300 North Main Street, Suite 500, Greenville, SC 29601; Telephone: 864-240-8382; Fax: 
864-235-8806; sara.olschewske@ogletreedeakins.com

10. ACCOMMODATIONS REQUIRED.  All parties should notify the Region as soon as 
possible of any voters, potential voters, or other participants in this election who have handicaps 
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 
C.F.R. 100.503, and who in order to participate in the election need appropriate auxiliary aids, as 
defined in 29 C.F.R. 100.503, and request the necessary assistance.

11. OBSERVERS.  Each party may station an equal number of authorized, 
nonsupervisory-employee observers at the polling places to assist in the election, to challenge 
the eligibility of voters, and to verify the tally.

12. TALLY OF BALLOTS. Upon conclusion of the last voting session at the Suffolk, 
Virginia voting location, the ballots will be commingled and counted and a tally of ballots prepared 
and immediately made available to the parties.

13. POSTELECTION AND RUNOFF PROCEDURES.  All procedures after the ballots are 
counted shall conform with the Board's Rules and Regulations.

Sysco Hampton Roads, Inc.
International Brotherhood of Teamsters, 

Local Union 822
(Employer) (Petitioner)

By /s/ Douglas M. Topolski      08/11/2019 By /s/ Raul Alfaro                      08/11/2019 

(Name)                           (Date) (Name)                           (Date)



(Union)

By

(Name)                           (Date)

Recommended: /s/ Stephanie Cotilla Eitzen    08/12/2019

STEPHANIE COTILLA EITZEN,       (Date) 

Field Attorney  

Date approved:  August 12, 2019

/s/ Nancy Wilson 
Acting Regional Director, Region 05

National Labor Relations Board
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5 

Sysco Hampton Roads, Inc.  

and 

International Brotherhood of Teamsters, 
Local 822 

Case No. 05-RC-245597 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing Employer s Request for 

Review of the Acting Regional Director s Decision on Objections 1 and 8 was served on the 

following parties via email on this 10th day of October, 2019:

Nancy Wilson, Acting Regional Director 
National Labor Relations Board,  
Region 5 
Via Electronic Filing 

Stephanie C. Eitzen, Resident Agent 
National Labor Relations Board 
Region 5 
Stephanie.Eitzen@nlrb.gov

Raul Alfaro 
International Brotherhood of Teamsters 
Raul 05@comcast.net

Steve Jacobs 
Teamsters Local Union 822 
Sjacobs82276@yahoo.com

Justin Keating, Esq.,  
Counsel for Teamsters Local 822 
Beins Axelrod, PC 
jkeating@beinsaxelrod.com

OGLETREE, DEAKINS, NASH, 
SMOAK & STEWART, P.C. 

Douglas M. Topolski 
Counsel for Sysco Hampton Roads, Inc. 



ATTACHMENT C 





 

 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 5  

 

Sysco Hampton Roads, Inc.,  ) 

  Employer,   ) 

      ) 

 and      )  Case No. 05-RC-245597 

      ) 

International Brotherhood of Teamsters, ) 

Local Union 822    ) 

  Petitioner.   ) 

      ) 

 

CERTIFICATE OF SERVICE 

 

 This is to certify service of the above and foregoing SYSCO HAMPTON ROADS INC.’S 

REQUEST FOR REVIEW OF THE REGIONAL DIRECTOR’S DISCION ON 

OBJECTIONS AND CERTIFICATION OF REPRESENTATIVE AND BRIEF IN 

SUPPORT  by e-filing and electronic mail to the below on the 28th day of August, 2020.   

 

Sean R. Marshall  

Regional Director 

NLRB - Region 5 

Sean.Marshall@nlrb.gov 

 

Stephanie C. Eitzen 

Resident Agent 

NLRB - Region 5  

Stephanie.eitzen@nlrb.gov 

 

Justin P. Keating, Esq. 

Beins Axelrod, PC 

jkeating@beinsaxelrod.com 

 

OGLETREE, DEAKINS, NASH, 

           SMOAK & STEWART, P.C. 

 

 

      By: _______________________________ 

Mark M. Stubley, Esq.  

 
 

Rice5654
MMS


