UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

UNITED STEEL, PAPER & FORESTRY,
RUBBER, MANUFACTURING, ENERGY
ALLIED INDUSTRIAL & SERVICE
WORKERS INTERNATIONAL UNION,

Union
and Case 15-RM-246203

AM/NS CALVERT, LLC,

N N N N N N N N N N N N

Petitioner

AM/NS CALVERT, LLC’S REQUEST FOR REVIEW

COMES AM/NS Calvert LLC (“Petitioner” or “Stipulating Employer”) and, pursuant to
29 C.F.R. 8102.67, requests the National Labor Relations Board review and reject Region 15’s
Regional Director’s “Order Directing Mail-Ballot [Card-Check-Style] Election” (“EO” or Att. A)
in reply to the Stipulating Employer’s Response to Notice to Show Cause (Att. B), but without
hearing (EO p. 2), for a card-check-style mail-in ballot election in disregard of Petitioner’s
Stipulation, which Region 15 accepted, with United Steel, Paper & Forestry, Rubber,
Manufacturing, Energy Allied Industrial & Service Workers International Union (*Stipulating
Union™), directing an in person election (“Secret Ballot Stipulation”), and says as follows:*

Introduction

Refusing hearing, trampling law and emasculating employee free choice in favor of result-

oriented goals devoid of legitimate basis, Region 15’s EO discarding the Secret Ballot Stipulation

for a card-check-style mail-in fiasco fits neither law nor facts here, and must be rejected:

! Though not numbered, EO pages will be cited as though each of its 17 pages bore a number.
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1) The law requires hearing; the Region ignores the Board mandate to

provide a hearing before trashing in-person balloting for an admittedly inferior mail-in version.

@ Board law requires an in-person hearing consistent with the
Administrative Procedures Act and the due process clause.

(b) It does no good to claim falsely that the Regional Director obviated
the need for a hearing by accepting all the employer’s proffered facts when the Region’s outdated
fact pronouncements concerning pandemic were false when made, contradict the employer’s
undisputed evidence, and absurdly suggest greater safety in the New Orleans office COVID
squalor than in the employer’s suggested COVID-free plant voting and vote-counting conditions.

(© The Region cannot dodge a hearing to test its own pronouncements’
evidentiary merit at hearing by pretending that hearings weigh only employer evidence.

(@) The law and facts require in-person balloting; the Region is not free to

ignore the parties’ binding Secret Ballot Stipulation without showing impossibility, nor ignore the
evidence the Regional Director claims she accepts as true.

@ Ignoring the parties” Secret Ballot Stipulation does not prevent the
Stipulation from barring the Region from violating the parties’ mandate as a matter of law.

(b) Ignoring the unique record evidence of this Stipulating Union’s past

coercion of these voting employees makes no sense.

(©) Ignoring virtually COVID-free VOTERS’ statistics—almost all of
whom kept working at the Alabama plant as the Regional Director “sheltered” with the Regional
Office’s four COVID cases—does not make populations elsewhere logistically relevant.

Facts

Petitioner (Stipulating Employer) is a steel manufacturer located in Calvert, Alabama. Att.
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B, Ex. 1. This matter began when the Union sought to force Petitioner’s employees, who had never
chosen Union representation, to accept the Union as their exclusive bargaining representative
pursuant to a so-called “neutrality agreement” to which Petitioner was not a party. The Union
launched a card-check campaign in January 2019 and sent its organizers onto Petitioner’s property
to solicit signatures on authorization cards. The Union made numerous materially false statements
to employees concerning the organizing process, the legal effect of signing a card, and the Union’s
ability to secure gains through collective bargaining.

After over two months of effort, the Union apparently had not succeeded in convincing
enough employees to sign cards, so it filed an arbitration demand against Petitioner, seeking an
additional three months to solicit. An arbitrator on April 5, 2019, ordered Petitioner (1) to allow
the Union back into its plant for three additional months to organize its employees by card check,
and, in violation of NLRA 87 rights, (2)(a) to forbid any employee or employee group to speak
against the interloper, and (b) to punish any violators. I1d., Exs. 2 & 3.

Left with no means to review this lawbreaker’s abomination, Petitioner either had to
comply or risk the arbitrator’s “bargaining order.” The decision forced Petitioner to discriminate
against employees opposed to unionization, to provide the Union with unlawful organizing
assistance, and to engage in unlawful pre-representation bargaining with the Union regarding the
ultimate fate of salaried, non-management Specialists and Planners. Unfair labor practice charges
by employees against Petitioner and the Union followed. These included a charge, to which
Petitioner admitted guilt and which (Petitioner understands) the Region has recommended a
finding of merit, declaring the neutrality agreement itself to be a §8(a)(2) violation. Id., Ex. 4.

The Union notified Petitioner it had collected a card majority during the time the arbitrator

unlawfully crushed dissent. Despite the foregoing, employees nonetheless at the same time
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presented petitioner a petition reflecting most employees opposed the Union. Reports of some
employees signing BOTH a union authorization card AND the petition against union
representation confused matters further.

To resolve the conflict between the Union’s alleged card majority and the employee “Right
to Vote Committee” petition’s verifiable employee signature majority rejecting unionization,
Petitioner proposed to the Union that the matter be decided through a NLRB-supervised secret
ballot election. The Union refused the company’s proposal. Petitioner therefore on August 8,
2019, filed its RM petition. Att. B, Ex. 5.

After months of delaying tactics, the Union on March 9, 2020, finally entered into a
Stipulation with Petitioner governing the voting unit, the voting location, voting procedures and
the election date. Exhibit 6. The Region accepted. Id., Ex. 7. However, the Region then put off
the election during the state’s Stay at Home Order, which expired April 30, 2020. Id., Ex. 8.

Petitioner has continued to operate the plant without interruption as an essential business with

90% of voting unit employees onsite. Att. B p. 2. Despite precautions, Id., Exs. 10-12, the

Region’s EO (Att. A), which now ex parte changes the election method from an onsite secret ballot
to a card-check-style mail-in vote, eviscerates the parties” Secret Ballot Stipulation.
Argument
This case IS DIFFERENT. It differs in four ways from most petitions to restore an
in-person election over a mail in ballot card check-style election. First, the Region denied
hearing. Second, the Regional Director displaced the parties’ own Stipulation’s choice for an

in-person vote without proving impossibility. Third, this voting unit has experienced a long

history of attempts—through intimidation, unlawful agreements by outsiders and by

punishing dissent to force the Union on these employees without them ever having a secret
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ballot choice. Finally, in-person plant voting is safer for voters and Board agents when 90% of

the 1,047 voters? have worked at the plant throughout the spring COVID-free while the Region’s
small New Orleans mail-ballot counting office during the same period had four COVID cases.

1. This case is different; the Regional Director actually refused even to provide a

hearing--falsely claiming to accept of all employer facts, foreclosing the chance for affected
employees to speak, and denying any chance to challenge groundless Region pronouncements.®

a. The Regional Director’s own EO at p. 1 n.1 admission of disputes over unit
inclusion guts her contention that no hearing is necessary because “there is no dispute among the
parties regarding the composition of the unit.” EO pp. 5-6.

b. The Regional Director cannot say she has “accepted as true all facts and
evidence proffered” (EO p. 6) when she shows she prefers pandemic pronouncements that are one
to three months old as of the EO’s issuance over the plant’s current COVID-free conditions,?

demographics other than the COVID-free voting unit over the actual health of that unit,> and

2EQ, p. 1 n.1 explains that there are 1,047 potential voting employees. The Stipulating Employer
and Union have agreed that 892 of the 1,047 would be eligible voters, with an additional 155 of
the 1,047 to vote subject to challenge.

3 Compare EO p. 5 with BASF Corp., Case No. 07-RC-259428 (May 14, 2020)(rejects even Skype
hearing and orders in-person hearing consideration).

4 See EO pp. 7-8 (March 13 and 19 federal and state shutdowns long ago lifted, e.g., id. p. 8, before
EO’s June 9 issuance, EO p. 16).

% See EO p. 8 (discusses state and county numbers and “upticks” but nowhere mentions COVID-
free plant and work force), p. 9 (discusses New Orleans and Louisiana COVID cases threatening
the COVID-infested Board office where mail ballots would be counted, but ignores COVID-free
plant where in-person election ballots would be counted), p.10 (lists Memphis and Little Rock as
though both were quarantined—neither are—or that travel from there requires traversing COVID
hotbeds —such as New Orleans—neither does), pp. 10-11 (discusses threats to Board agents being
exposed when exposure at COVID-free plant whose status she is supposed to have accepted offers
a more hospitable place to count votes than the Region’s office in New Orleans).
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excuses for placing Board agent convenience over the agency’s responsibility to create an election
that reflects employees’ will.®

C. The Regional Director cannot honestly claim she met her responsibility by
denying a hearing that would flesh out through testimony unique firsthand real world experiences;

1) why individual voters fear card check-style mail-in ballot election
begs for a repeat of the Union's past voter intimidating home visits, card signing pressure, and
brute force campaign giving life to the Union's paper coercion through illegal "neutrality”
provisions in which they had no say and which forced them into silence; and

(@) why individuals, who otherwise would vote, lack faith in the
integrity of any card check-style mail-in sham.

d. The Regional Director cannot seriously claim she need not conduct a
hearing because she has “accepted as true all fact and evidence proffered” (EO p. 6); a hearing is
not just for presenting evidence, but for challenging, through cross-examination and rebuttal, bald
pronouncements on which the Regional Director relies as though they were facts. EO pp. 8-11.

1) How does she know voters will brave Union intimidation gauntlets
to vote at all—let alone to vote as they wish—when, despite the past, she will not even listen to
their stories?

@) How does she know her Regional Office's four case COVID squalor
is safer for officials and observers than an almost COVID-free plant if she will not allow the

evidence to be put before her?

¢ Compare EO pp. 10-11 (discusses cost and trouble for board agents in conducting most inclusive
kind of election) with Kerryville Bus Co., 257 NLRB 176, 177 (1981)(Board policy is to afford
broadest possible participation in election); Noveau Elevator Indus. Inc., 326 NLRB 470, 471
(1998)(in-person elections are more inclusive).
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2. This case is different. Law and facts foreclose the Region’s mail-in card-check-

style election.

a. This case is different. Although the Regional Director’s EO ignores it, the

Secret Ballot Stipulation compels a manual secret ballot election absent a showing of impossibility
the Region failed to make.

1) Despite her understandable silence, the Regional Director is bound
by an accepted stipulation’s direction of an in-person secret ballot election absent proof that such
an election is impossible. T&L Leasing, 318 NLRB 324, 326 (1995) (EO nowhere discussed).

(@) The Regional Director, on March 10, 2020, previously accepted the
Secret Ballot Stipulation. Att. B, Ex. 7.

(3) Circumstances calling for a different election location or time do

not establish impossibility that would justify a card-check-style mail-in ballot in contravention

of the Secret Ballot Stipulation to which the parties and Region agreed. 318 NLRB at 326.

4) Silence is surrender; as the Region offers nothing showing

impossibility of an in-person election, the EO compelling a card-check-style mail-in election must
be set aside.

b. This case is different. Past facts, which the Regional Director says she

accepts as_true, and which is absent in other reported decisions, compel the Secret Ballot
Stipulation’s in-person election.

1) Past efforts by the Stipulating Union to force employees to accept
its representation without the chance to ascertain by secret ballot whether a majority in fact want
it make this group of voters uniquely susceptible to coercion unless the stipulated free choice of a

secret ballot is honored. Att. B p. 2.
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@) Specific undisputed evidence, among the proof the Regional Director

accepts as true, establishes past coercion, and the Stipulating Union’s current opposition to being

held to its bargain shows intent to continue its coercion absent in-person eleciton.

@) The Stipulating Union previously has tried to force AM/NS
to accept a “neutrality agreement” provision that prohibited employee free choice, mandated that
employees only speak in favor of the Stipulating Union, and obligated the employer to take the
Union’s word that it had a majority of employees’ support based on what the Stipulating Union
claimed were employee signatures on cards they did not complete privately. Id. pp. 2 & 6.

(b) After (a) failed, the Stipulating Union secured a decision
from an arbitrator compelling the employer to count the cards as though they were not coercively
obtained, and to punish any employee who dared speak against the Union. Id.

(©) When employees filed NLRB charges claiming that the
“neutrality” agreement was unlawful employer-union collusion (a position we understand the
Region accepted) and that employees had been punished for speaking against the Stipulating
Union, the Stipulating Union then asked a court in Indiana, which lacked jurisdiction to do so, to
order the employees in Alabama to recognize it as their sole bargaining agent without being
selected by secret ballot or a coercion-free card check. Id. p. 6.

(d) The current election petition resulted when the Stipulating
Union showed cards and claimed a majority of employees wanted its representation, while an
employee group offered a petition showing most employees oppose the Union. 1d. p. 2.

(3) Card-check-style mail-in ballots offer a ready-made means of
coercion not presented by the manual secret ballot to which the parties stipulated. Thompson

Roofing, Inc., 291 NLRB 743, 743 n. 1 (1988).
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4) Unless they preside over an in person the distribution, execution,
and collection of ballots, Board agents cannot guarantee an uncoerced choice made in secret, and
the Stipulating Union’s predictably vigorous opposition confirms it knows this is so.

(5) Board decisions recognize lower participation rates in card-check-
style mail-in ballots over manual elections. Noveau Elevator Indus. Inc., 326 NLRB 470, 471
(1998)(so held); cf. Kerryville Bus Co., 257 NLRB 176, 177 (1981)(Board policy is to afford
broadest possible participation in election).’

C. This case is different; it is not just unrealistic—it is ABSURD—to suggest

that the unsupervised collection of signatures of employees on so-called mail-in ballot documents
somehow will reflect an uncoerced employee majority for one side or another when both the
Stipulating Employer and the Stipulating Union knew enough to agree to the Secret Ballot
Stipulation and when the Petition here was prompted by dueling employee petitions and the
problems with a previous attempt a card check. See Thompson Roofing, 291 NLRB at 743 n.1
(“mail in ballot elections are more vulnerable to the destruction of laboratory conditions than are
manual ballots because of the absence of direct Board supervision over the employees’ voting.”).
3. Conditions compel an in-person election.

a. The Regional Director offers nothing contradicting the facts she accepts
regarding the voting unit’s condition—the only employee group that matters in deciding whether
to order an in-person election as this Region has held elsewhere in recent weeks.

1) A voting unit of 1,047 employees far exceeds in size any contested

" If the possibility that voters with high body temperatures might conceivably be excluded concerns
the Regional Director in the absence of any such possibility as a fact matter, it is difficult to
understand why the Regional Director pursues adamantly a mail-in card-check-style voting
method shown over the years to disenfranchise more voters than in-person voting ever has.
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case voting unit during the pandemic months to which a card-check-style mail-in election was
ordered; even the Region has expressed doubts about attempting a card-check-style mail-in
election with a unit this size.

(@) In-person secret ballot elections prevail over card-check-style mail-
in ballots when the voting unit is not scattered by geography, labor disputes, or otherwise.

(3) As the Regional Director recognizes, this 90% of voting unit of
1,047 individuals has continued to work through the pandemic months at a single plant and the
remaining 10% lives nearby. Att. B p. 2.

4) As the Regional Director recognizes, this unit is not geographically
scattered.

(5) As the employees remain union-free, the unit is not scattered by
labor unrest.

(6) As the unit employees know how to conduct their business onsite
safely, they are not scattered by COVID-19 cases; none has occurred in the plant, and only two in
1,047 has been reported within 14 days of working at the plant.

(7) What the Regional Director feels about state wide or county wide
statistics or statistics from other places may make it more dangerous for employees to circulate
among outsiders to cast a mail-in ballot, but is of no concern if they vote in-person at the plant.

(8) Whatever Board agents face in the COVID squalor the Regional
Director’s picture of New Orleans paints may be relevant to the risk faced by counting mail-in
card-check-style ballots in a Board office that itself has more cases than the entire Alabama plant,
but it has no relevance whatsoever to an in-person election count at a plant with voters who for

months have worked effectively among precautions without this scourge.

43612038 V3 10



9) The Regional Director names not a single voter out of the 1,047 who
would be actually disenfranchised by a high temperature—an absurd notion that could have been
quickly discarded if challenged at a legitimate hearing—and such a rare circumstance is easily
handled as would be any other individual illness the day of an in-person election. EO p. 11.

(10) The Regional Director cites not a single instance in which the
number of participants in a mail-in card-check-style election would ever come close to the 90%
guaranteed if an in-person election received the ballots of who have been working and NO ONE
ELSE VOTED. See Noveau Elevator, 326 NLRB at 471 (“voter turnout is considerably higher in
manual as opposed to mail in ballot elections, and maximizing voter turnout is a legitimate
objective in all elections”); Int’l. Total Servs., 272 NLRB 201 (1984)(mail-in card-check-style
elections create confusion and undermine process’s integrity).

b. The Regional Director’s oft-cited shelter-in-place orders and other
extraordinary measures have been lifted for the past month at the plant where an in-person election
would be held, and have suffered none of the “uptick” the Regional Director reports for locations
relevant only for a compelled mail-in ballot card check-style election.

1) The plant has continued to operate with only 10% of the voting unit
furloughed. Att. B p. 2.

@) Measures that might affect travel by others in the past have been
lifted and pose no barrier to the Secret Ballot Stipulation’s execution now.

4. Wild speculation about in-person election logistics flies in the face of reality.

a. Locations offered onsite ensure any in-person election environment remains
as COVID-free for voters, observers, and officials as working conditions have been for more than

1,000 people and more COVID-free than the offices from which the officials come.
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1) Tents onsite discussed below provide safe and efficient voting
places, enabling voters to follow a release schedule that facilitates proper social distancing,
minimal work disruption, and time for thoughtful private choice in marking a ballot.

(@) Proper sanitizer, masks, and gloves regularly available to employees
and visitors protects against transmission from person to person.

(3) Available tongs ensures that one voter will touch one ballot without
the need for a Board official to change gloves for each voter.

4) Certified cleaning contractors regularly ensure that voting and
waiting area surfaces remain sanitized even though CDC guidelines currently hold that surface to
human transfer is unlikely.

b. Card-check-style mail-in ballots offer none of the foregoing.

1) Contacts while completing ballots are uncontrolled—both from the
potential for coercion and from a health standpoint (CDC says most COVID-19 cases occur in
homes to which ballots would be mailed)—where in-person ballots are completed.

@) Contacts while mailing ballots (whether at post office or at a
mailbox) likewise are uncontrolled.

(3) Contacts as the Region counts ballots are uncontrolled in an office
environment history says is about 250 times more likely to produce a COVID-19 case than the
plant where in-person ballots would be counted.

Conclusion

WHEREFORE, Petitioner respectfully requests that the Board reverse the Region’s EO
and order an in-person election, or, alternatively, order a proper hearing where evidence can be

offered, rebuttal can be considered, and both can be challenged by cross examination.
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[s/John J. Coleman, 1lI
John J. Coleman, Il1
Marcel Debruge
Ronald W. Flowers, Jr.
Attorneys for Petitioner

OF COUNSEL.:
BURR & FORMAN, LLP
420 N 20th Street; Suite 3400
Birmingham, Alabama 35203
Email: jcoleman@burr.com
mdebruge@burr.com
rflowers@burr.com
Telephone: 205-251-3000
Facsimile: 205-458-5100

CERTIFICATE OF SERVICE

I certify that on the 22nd day of June, 2020, | caused the foregoing to be filed electronically
with the Regional Director through the National Labor Relations Board’s e-file system and a copy
of the same to be served via email and first class mail on the following parties of record:

Rebecca Dormon
Assistant Regional Director
National Labor Relations Board; Region 15
600 South Maestri Place
New Orleans, Louisiana 70130-3414
Rebecca.Dormon@nlirb.gov
Jordan.Raby@nlrb.gov

Brad Manzolillo
Organizing Counsel
United Steelworkers
Five Gateway Center

Pittsburgh, Pennsylvania 15222
bmanzolillo@usw.org

/s/John J. Coleman, IlI
OF COUNSEL
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ORDER DIRECTING MAIL-BALLOT ELECTION
On August 8, 2019, AMNS Calvert, LLC (Employer/Petitioner) filed a petition under 9

(c) of the National Labor Relations Act (the Act), as amended, seeking to determine if a majority
of the production and maintenance employees® working at its Calvert, Alabama facility
(Employer’s facility) wished to be represented by the United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial and Service Workers International Union AFL-CIO,
CLC (Union). Shortly thereafter, the Union filed unfair labor practice charges in Cases 15-CA-
246354 and 15-CA-248402, followed by a request to block the processing of the petition and an

offer of proof. | determined the processing of the petition should be blocked, and the petitioner

! The Employer and Union have agreed that out of 1047 employees, 892 are eligible voters, and 155 employees
would vote subject to challenge.



remained blocked from August 13, 2019 until February 2020 when the Union requested that the
Region resume processing the petition. On March 10, 2020, | approved a Stipulated Election
Agreement providing for a manual election to be held at the Employer’s facility on March 23 and
24, 2020. However, on March 19, 2020, citing the ongoing COVID-19 pandemic, the Board
issued a general order suspending all representation elections until April 3. Consequently, the

election was cancelled.

On April 1, the Board issued an order resuming elections as of April 6. Nevertheless, the
order noted that, while conducting representation elections is core to the Board’s mission,
“appropriate measures are available to permit elections to resume in a safe and effective manner,
which will be determined by the Regional Director.” Because there is a dispute in this matter,
pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its authority in this
proceeding to me. Accordingly, I issued a Notice to Show Cause on April 23, 2020, and based

on the responses submitted by the parties, | make the following findings and conclusions.

l. ISSUES UNDER CONSIDERATION

This case requires me to consider and decide two issues: (a) whether it is necessary to
hold a hearing to determine why I should not order a mail-ballot election; and (b) whether I
should order a mail-ballot election due to the COVID-19 pandemic. As will be explained in
further detail below, | have determined that it is unnecessary to hold a hearing in this matter and
that a mail-ballot election should be conducted in light of the continuing “extraordinary

circumstances” created by COVID-19.



1. POSITIONS OF THE PARTIES

A. The Employer/Petitioner’s Position

On May 5, 2020, the Employer filed its Response to the Region’s Notice to Show Cause.
The Employer requests a hearing be held to establish an evidentiary record and to meet the
minimums set forth under the Administrative Procedures Act and Due Process Clause.
However, the Employer also admits the facts in this matter are not in dispute and failed to offer
any indication of what additional information would be disclosed at a hearing which it had not

already provided to the Region in its response to the Notice to Show Cause.

The Employer argues that a mail ballot election is not appropriate because (1) the
Regional Director lacks authority to revoke approval of the Stipulated Election Agreement to
order a mail ballot election since a manual election is not impossible to perform, (2) mail ballots
are particularly vulnerable to certain problems and issues, including the potential of transmission
of COVID-19 through the handling of mail ballots, and (3) precautions to protect Board agents,
observers, and voters in a manual election are effective, feasible, and pose no issue. In this
regard, the Employer proposes to hold a manual election during June 2020 at three separate

voting locations with four different polling periods over a two-day period.

The Employer notes it has instituted temperature checks for all visitors seeking access to
its facility, specifically noting it will deny access to any individual whose temperature registers
at 100 Fahrenheit or above. It indicates it can provide well-ventilated 30 ft. by 30 ft. tent areas
for individuals voting and waiting in line to vote, and it will provide ground markings placed at
distances of six feet, allowing room for social distancing of voters, observers, and Board agents.
The Employer proposes extending each voting session to at least six hours to allow employees to

be released to vote in smaller groups to further facilitate social distancing. The Employer will



supply ample hand sanitizer, masks, gloves, and single use writing utensils to for voters,
observers, and the Board agents, and will place hand washing stations with soap outside each
tent. The Employer suggests the use of plexiglass on each table to shield the Board agent and
observers from voters who approach the table for identification and to receive a ballot. The
Employer asserts it will contract with a housekeeping contractor to sanitize the voting tent during

voting time, including wiping off the voting booth after each use.

The Employer contends a mail ballot election will pose more serious risk factors in
relation to the COVID-19 pandemic, including the same exposure to and transmission of the
coronavirus via its presence on mail that would be found in-person. The Employer further
argues there are additional and separate risk factors present in conducting a mail ballot election
which weigh in favor of a manual election; arguing employees will lose confidence in the
election process and will be disenfranchised by a mail ballot election. In this regard, the
Employer argues that a manual election will enhance the opportunity of voters to vote, and that a

mail ballot election will produce lower participation rates.

B. The Union’s Position

On April 28, 2020, the Union filed its response to the Region’s Notice to Show Cause.
The Union does not believe a hearing is necessary in this matter, and that, because of the
COVID-19 pandemic, it is not currently safe to conduct an in-person manual election at this
facility. Citing CDC guidelines, the Union raises concerns that employees may be required to
forfeit their right to vote should they or a household member be diagnosed or exhibit symptoms
of COVID-19, requiring them to self-quarantine or an employee may feel obligated to appear to
vote even if they or a household member were showing signs of infection. The Union further

notes that a manual election will require gatherings at or in the polling places as well as



unnecessary interstate travel for union and Board officials to the Employer’s facility which could
lead to further spread of the virus in the local community as well as in the communities from
which Union and Board officials come from. The Union further raises logistical concerns
regarding how voters will be checked off the voter list, how to handle challenged ballots, how to
ensure the voting area is sanitized, and other logistical considerations necessary due to the
COVID-19 pandemic and argues all logistical complexities presented by a manual election can
easily be avoided by conducting a mail ballot election. Based on the foregoing, the Union argues
the only way to ensure all employees will be given the opportunity to safely vote is via mail

ballot.

I11.  ANALYSIS AND FINDINGS

A. A Hearing is Unwarranted

A pre-election hearing is typically convened when it is necessary to resolve disputed issues
concerning the composition of a petitioned-for-unit. At the hearing, a hearing officer is charged
with developing a complete record and, to achieve that end, the parties are permitted to proffer
testimonial and documentary evidence to support their respective positions regarding how the
disputed issues should be resolved. The purpose of this exercise is to enable a Regional Director
to discharge his or her duty under Section 9(c) of the Act to determine whether a question

concerning representation exists.

Here, the Employer requests that | hold a hearing in order to enable it to outline its proposal
to hold a manual election. Some compelling facts convince me that it is unnecessary to hold a
hearing to determine why I should not order a mail-ballot election in this case. First, convening a

hearing is unwarranted because there is absolutely no dispute among the parties regarding the



composition of the unit. Previously, the parties agreed which employees would, and would not
be, permitted to vote in the election and consummated their agreement in a stipulated election
agreement. The parties also agreed which employees would vote subject to challenge. Neither
party has sought to revoke their previous agreement regarding the unit composition or proposed
any modifications to the unit in response to the Notice to Show Cause. Therefore, it is unnecessary
to incur the expense of convening a hearing to develop a record to resolve traditional hearing
issues, such as unit scope and voter eligibility issues, since the unit composition issue is firmly
settled.

Second, a hearing is not warranted because | have accepted as true all facts and evidence
proffered, and representations made, by the Employer/Petitioner in its answer to the Notice to
Show Cause including, inter alia, the fact that the employees in this instance are not scattered and
the precautions it intends to take to ensure that a manual election is safely and effectively
conducted at its facility. In its response, the Employer never indicated that it has, or would like
the opportunity to present, additional facts supporting its position at a hearing. The Employer’s
answer constituted its full and complete response to the Notice to Show Cause, and | have
thoroughly reviewed and thoughtfully considered the evidence and arguments supporting the
response. Accordingly, it is unnecessary to expend Agency resources holding a hearing since
doing so will only result in the Employer presenting the same evidence it submitted, and | have
accepted, in response to the Notice to Show Cause. Further, contrary to any traditional need for a
hearing to present evidence regarding disputed issues, the only issue to be determined is whether
Agency employees will be put at unnecessary risk outside of the Employer’s control given the

circumstances surrounding the COVID-19 virus.



In light of the above, | have concluded that a hearing is not necessary and will not be held
in this matter.

B. A Mail-Ballot Election is Warranted

In light of my decision not to hold a hearing, the only remaining issue is whether a mail-
ballot election should be conducted in this case. While I fully recognize that Board elections
should, as a general rule, be conducted manually, | find that the “extraordinary circumstances”

created by COVID-19 warrant deviating from this method.

I note the Board has held in San Diego Gas & Electric, 325 NLRB 1143 (1998), that a
regional director does not abuse her discretion if she orders a mail-ballot election based solely on
the safety of Board agents. See, Atlas Pacific Engineering Company, 27-RC-258742 (May 8,
2020). There is no dispute the Board prefers manual elections. Also, however, there is no dispute
mail-ballot elections are a normal part of the Board’s procedures; in other words, they are not an
ad-hoc procedure the Board recently concocted. While, normally, mail-ballot elections are
conducted because employees are “scattered” (as that term is meant in Board law), the Board’s
rules and regulations do not account for the current circumstances — a global pandemic. The
regulations do, however, as elucidated by San Diego Gas & Electric, allow for Regional Directors

to exercise discretion when scheduling elections based on “extraordinary circumstances.”

In exercising my discretion to order a mail-ballot election in this case, | rely on several
factors. As an initial matter, | take administrative notice of the pandemic health situation that
currently exists in the United States, and which continues to affect the way that individuals,

businesses organizations, and governments conduct their daily operations. The COVID-19



virus is infecting people and spreading easily from person to person. On March 11, the COVID-
19 outbreak was characterized as a pandemic by the World Health Organization. On March
13, the President of the United States proclaimed that the COVID-19 outbreak in the United
States constitutes a national emergency. This situation poses a serious public health risk. |
note that, under order of the President of the United States, federal government employees are to
avoid unnecessary social contact and that government business should be conducted remotely

when possible.

In Alabama where the election will be held, Governor Kay Ivey declared a state public
health emergency in the State of Alabama on March 13, 2020. Beginning on March 19, 2020, the
Alabama State Health Officer issued a series of Stay at Home orders suspending certain public
gatherings to protect Alabamians and to mitigate the spread of COVID-19 by decreasing the
opportunities for transmission of the virus and in an effort to decrease the risk of community
spread. On May 8, 2020, the Alabama State Health Officer issued a Safer at Home order, and
the State moved into Phase One of reopening. Since the State began reopening, the state has
seen an uptick in diagnosed COVID-19 cases. As of May 26, 2020, the Alabama Department of
Public Health had reported 15,194 confirmed COVID-19 cases, reflecting a two week increase of
4,743. Of the 15,194 cases reported in Alabama as of May 26, 2020, 65 cases have been
reported in Washington County where the Employer’s facility is located. As of May 26, 2020,
Alabama has also recorded 566 COVID-19 related deaths, five of which have been reported in

Washington County.?

2 See
https://alpublichealth.maps.arcgis.com/apps/opsdashboard/index.html#/6d2771faa9da4a2786a509d82
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The majority of agents who would be assigned to conduct this election manually would
be traveling from Louisiana, where the COVID-19 pandemic has resulted in significantly more
illnesses and deaths than Alabama. Louisiana Governor Jon Bel Edwards issued a State of
Emergency for Louisiana. He issued a Stay at Home Order on March 22, 2020, directing all
Louisiana residents to shelter at home and limit movements outside of their homes beyond
essential needs. That Stay at Home Order was repeatedly extended until May 14, 2020 when
Louisiana began Phase One of reopening. As of May 26, 2020, there have been 37,809

confirmed COVID-19 cases resulting in 2,585 deaths in Louisiana.®

The situation in New Orleans where the Region 15 office is located has been even more
dire than that of the State of Louisiana. In March 2020, New Orleans was quickly identified as a
hotbed for COVID-19, and the local government took swift action to control the spread. New
Orleans Mayor Latoya Cantrell declared a State of Emergency in the City of New Orleans due to
COVID-19 on March 11, 2020. On March 16, 2020, Mayor Cantrell issued a Mayoral
Proclamation to Promulgate Emergency Orders during the State of Emergency due to COVID-19
in an effort to implement the guidelines of the CDC and mitigate the further spread of COVID-
19; since the public health and safety threats of COVID-19 continued despite the Emergency
orders in place since March 16, 2020, Mayor Cantrell issued a Mayoral Proclamation to further
promulgate Emergency Orders on April 15, 2020. On May 15, 2020, Mayor Cantrell issued a
Proclamation on for Phase One of Reopening. As of May 26, 2020, there have been 7,005
positive cases of COVID-19 in the City of New Orleans, 502 of which have resulted in patient

deaths.*

3 See http://Idh.la.gov/Coronavirus/
4 See http://Idh.la.gov/Coronavirus/




Additionally, conducting a manual election in this case will require a significant degree
of exposure, not only to the Board Agents, but also to the observers and employees. Conducting
a manual election will require travel on the part of at least twelve Board Agents, the majority of
whom are based out of Region 15 New Orleans office. As noted earlier, New Orleans has been a
known hot-bed for infections since mid-March 2020. Due to the number of agents required to
conduct this election manually, the election could not be fully staffed from the Regional Office
in New Orleans. As such, Board agents from Region 15’s Memphis and/or Little Rock office
would be required to travel to Alabama, and the Region would likely also need to send agents
from Region 10’s Birmingham Office in order to fully staff this election. The Employer’s facility
is located hundreds of miles from each of these offices, thereby requiring anywhere between 2.5
and 7.5 hours of travel one-way depending on the Regional office from which the agent is
traveling. Furthermore, since carpooling is necessarily at odds with CDC guidelines regarding
social distancing, Board agents would need to travel in separate vehicles at great expense to the
Agency. As noted above, this is a large and complex election spanning multiple days which
would require Board agents to spend three nights in a hotel given that the election would end at
9:30 p.m. and then the count would need to take place immediately after, thereby exposing hotel
workers and restaurant employees to a dozen Agents coming from multiple states across the
southeast, including Louisiana where there are over 30,000 confirmed COVID-19 cases. In
addition, Board agents would then be in the polling place for a total of 24 hours under the
Employer’s proposal that the four polling times be extended to six hours each, followed by the
count of over 1,000 ballots. Holding a mail ballot election, and minimizing travel, would be the

safest option as non-essential travel should generally be avoided at this time.



While various precautions would be taken by the Employer to ensure safety, a manual
election would place around 1,047 employees, observers, and Board agents in very close
proximity to each other for a substantial period of time. While helpful, the accommodations
offered by the Employer do not alleviate my concern that multiple Board agents would be placed

at risk.

In addition to the safety concerns noted above, a manual election is also undesirable in the
current climate because such an election could lead to decreased voter turnout and voter
disenfranchisement. If a manual election is ordered, unit employees would be required to appear
at the facility in order to exercise their right to vote. However, an employee who is ill or
manifesting symptoms unrelated to COVID-19 may opt to remain at home, and not vote, due to
fear of failing the Employer’s screening protocol. Alternatively, given the importance of the
election, the ill employee may feel compelled to report to the facility in order to allow his voice
to be heard in the election. While the Employer plans to screen employees when they arrive to
work on the day of the election, these screening procedures are not infallible and may result in a
COVID-infected employee, particularly those that are asymptomatic, entering the facility.
Further, the testing procedures proposed by the Employer will also result in the
disenfranchisement of employees who have high temperatures not caused by COVID-19 since all
employees who have fevers will be sent home and not allowed to cast a vote. The risks of low
voter turnout and voter disenfranchisement are simply not present with a mail-ballot election

since all unit employee will have an opportunity to vote.

While | appreciate the extraordinary efforts that the Employer has offered to facilitate a
manual election, the Region cannot safely hold a manual election at this time at this location given

the current dangers posed by COVID-19. Furthermore, the safety measures proposed can



introduce new problems. For example, the long polling sessions, lasting several hours increases
the time the Board agents and observers must spend together carrying out their election-related
duties all while wearing masks. As with the other issues noted above, a mail-ballot election
alleviates this exposure and guarantees overall safety. Therefore, | conclude that a mail-ballot

election is warranted and will protect, not only the rights, but also, the safety of all parties.

IV. ADDITIONAL FINDINGS
Based on the stipulated election agreement signed by the parties, | hereby make the
following additional findings:

The Employer/Petitioner is a limited liability company incorporated in the State of Delaware
with an office and place of business in Calvert, Alabama where it is engaged in the business of
providing steel components. Within the past twelve (12) months, a representative period, the
Employer purchased and received goods and materials at its Calvert, Alabama facility valued in
excess of $50,000 directly from points located outside the State of Alabama. Based on this, the
Employer is engaged in commerce that affects commerce within the meaning of Section 2(6) of
the Act.

The Union is a Labor Organization within the meaning of Section 2(5) of the Act.

The following unit is appropriate for the purposes of collective bargaining within the
meaning of Section 9(b) of the Act:

Included: All hourly full-time and regular part-time production and maintenance employees
employed by the Employer at its Calvert, Alabama facility

Excluded: All office clerical and technical employees, Test Lab Operators and Test Lab
Specialists, temporary employees, guards, professional and confidential employees and
supervisors as defined in the Act.



V. CONCLUSION

The risks of COVID-19 are somewhat unknown and, while these employees are required
to appear at work because no other alternative exists for them, there is an alternative to a manual
election — a mail-ballot election. A mail-ballot election would limit and/or avoid all in-person
contact between the Board agent(s), observers, and voters. Therefore, in an effort to ensure the

safety of everyone during the ongoing pandemic, | believe a mail-ballot election is warranted.

VI. DIRECTION OF ELECTION

The National Labor Relations Board will conduct a secret ballot election among the
employees in the groups found appropriate above. The employees will vote whether or not they
wish to be represented for purposes of collective bargaining by the United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International
Union AFL-CIO, CLC . The date, time and place of the election will be specified in the Notice of
Election that the Board’s Regional Office will issue subsequent to this Decision.

Eligibility to Vote

Eligible to vote in the election are those in the unit who were employed during the payroll
period ending immediately before the date of this Decision, including employees who did not work
during that period because they were ill, on vacation, or temporarily laid off. Employees engaged
in any economic strike who have retained their status as strikers and who have not been
permanently replaced, are also eligible to vote. In addition, employees engaged in an economic
strike which commenced less than 12 months before the election date, who have retained their

status as strikers but who have been permanently replaced, as well as their replacements, are



eligible to vote. Unit employees in the military services of the United States may vote if they

appear in person at the polls.

Ineligible to vote are: 1) employees who have quit or been discharged for cause since the
designated payroll period; 2) striking employees who have been discharged for cause since the
strike began and who have not been rehired or reinstated before the election date; and 3) employees
who are engaged in an economic strike that began more than 12 months before the election date
and who have been permanently replaced.

List of Eligible voters

To ensure that all eligible voters may have the opportunity to be informed of the issues in
the exercise of their statutory right to vote, all parties to the election should have access to a list of
voters and their addresses, which may be used to communicate with them. Excelsior Underwear,
Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Company, 394 US 759 (1969).
Accordingly, it is hereby directed that within 7 days of the date of this Decision, the Employer
must submit to the Regional Office an election eligibility list containing the full names and
addresses of all the eligible voters. North Macon Health Care Facility, 315 NLRB 359, 361 (1994).
The list must be of sufficiently large type to be clearly legible. To speed both preliminary checking
and the voting process, the names on the list should be alphabetized (overall or by department,

etc.). Upon receipt of the list, I will make it available to all parties to the election.

To be timely filed, the list must be received in the Regional Office on or before June 10,
2020. No extension of time to file the list will be granted except in extraordinary circumstances,

nor will the filing of a request for review affect the requirement to file this list. Failure to comply



with this requirement will be grounds for setting aside the election whenever proper objections are
filed. The list may be submitted by facsimile transmission to 504-589-4069. Since the list will be
made available to all parties to the election, please furnish a total of two copies, unless the list is
submitted by facsimile, in which case no copies need be submitted. If you have any questions,
please contact the Regional Office.

Posting Obligations

According to Section 103.20 of the Board’s Rules and Regulations, the Employer must
post the Notices of Election provided by the Board in areas conspicuous to potential voters for a
minimum of three (3) working days prior to the date of the election. Failure to follow the posting
requirement may result in additional litigation if proper objections to the election are filed. Section
103.20(c) requires an employer to notify the Board at least five (5) full working days prior to
12:01am of the day of the election if it has not received copies of the election notice. Club
Demonstration Services, 317 NLRB 349 (1995). Failure to do so estops employers from filing

objections based on non-posting of the election notice.

VIlI. RIGHT TO REQUEST REVIEW

Pursuant to Section 102.67 of the Board's Rules and Regulations, a request for review
may be filed with the Board at any time following the issuance of this Decision until 14 days
after a final disposition of the proceeding by the Regional Director. Accordingly, a party is
not precluded from filing a request for review of this decision after the election on the
grounds that it did not file a request for review of this Decision prior to the election. The
request for review must conform to the requirements of Section 102.67 of the Board's Rules

and Regulations.



A request for review may be E-Filed through the Agency's website but may not be

filed by facsimile. To E-File the request for review, go to www.nlrb.gov. select E-File

Documents, enter the NLRB Case Number, and follow the detailed instructions. If not E-
Filed, the request for review should be addressed to the Executive Secretary, National Labor
Relations Board, 1015 Half Street SE, Washington, DC 20570-0001. A party filing a request
for review must serve a copy of the request on the other parties and file a copy with the
Regional Director. A certificate of service must be filed with the Board together with the
request for review.
Neither the filing of a request for review nor the Board's granting a request for

review will stay the election in this matter unless specifically ordered by the Board.

Dated: June 9, 2020

/s/

M. KATHLEEN McKINNEY

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 15

600 South Maestri Place — 7th Floor

New Orleans, LA 70130-3413



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

AM/NS CALVERT, LLC

Employer/Petitioner

and

UNITED STEEL, PAPER & FORESTRY,

REGION 15

Case 15-RM-246203

RUBBER, MANUFACTURING, ENERGY ALLIED

INDUSTRIAL & SERVICE WORKERS

INTERNATIONAL UNION
Union

AFFIDAVIT OF SERVICE OF: Order Directing Mail Ballot Election, dated June 9,

2020.

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on June 9, 2020, | served the above documents by electronic mail upon the following persons,

addressed to them at the following addresses:

Marcel L. Debruge, Esq.

Burr & Forman LLP

420 North 20th Street, Suite 3400
Birmingham, AL 35203-3284
mdebruge@burr.com

Ronald W. Flowers, Attorney
Burr & Forman LLP

420 North 20th Street

Suite 3400

Birmingham, AL 35203-5201
rflowers@burr.com

Myriam Aerts, Chief Administrator Officer
AM/NS Calvert, LLC

1 Steel Dr.

Calvert, AL 36513
myriam.aerts@arcelormittal.com

Brad Manzolillo, Organizing Counsel
Five Gateway Center
Pittsburgh, PA 15222
bmanzolillo@usw.org

June 9, 2020

Joel Stadtlander, HR Director
AM/NS Calvert, LLC

1 Steel Drive

Calvert, AL 36513
joel.stadtlander@arcelormittal.com

Patrick Gallagher, International Representative
United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial &
Service Workers International Union Local Union
1-1824

25111 Miles Rd Ste H

Warrensville Heights, OH 44128-5419
pgallagher@usw.org

PAMLA ROBERTSON, Designated Agent
of NLRB

Date

Name

/sl

Signature
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and Case 15-RM-246203
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CORRECTED ORDER DIRECTING MAIL-BALLOT ELECTION
On August 8, 2019, AMNS Calvert, LLC (Employer/Petitioner) filed a petition under 9

(c) of the National Labor Relations Act (the Act), as amended, seeking to determine if a majority
of the production and maintenance employees® working at its Calvert, Alabama facility
(Employer’s facility) wished to be represented by the United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial and Service Workers International Union AFL-CIO,
CLC (Union). Shortly thereafter, the Union filed unfair labor practice charges in Cases 15-CA-
246354 and 15-CA-248402, followed by a request to block the processing of the petition and an

offer of proof. | determined the processing of the petition should be blocked, and the petitioner

! The Employer and Union have agreed that out of 1047 employees, 892 are eligible voters, and 155 employees
would vote subject to challenge.



remained blocked from August 13, 2019 until February 2020 when the Union requested that the
Region resume processing the petition. On March 10, 2020, | approved a Stipulated Election
Agreement providing for a manual election to be held at the Employer’s facility on March 23 and
24, 2020. However, on March 19, 2020, citing the ongoing COVID-19 pandemic, the Board
issued a general order suspending all representation elections until April 3. Consequently, the

election was cancelled.

On April 1, the Board issued an order resuming elections as of April 6. Nevertheless, the
order noted that, while conducting representation elections is core to the Board’s mission,
“appropriate measures are available to permit elections to resume in a safe and effective manner,
which will be determined by the Regional Director.” Because there is a dispute in this matter,
pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its authority in this
proceeding to me. Accordingly, I issued a Notice to Show Cause on April 23, 2020, and based

on the responses submitted by the parties, | make the following findings and conclusions.

l. ISSUES UNDER CONSIDERATION

This case requires me to consider and decide two issues: (a) whether it is necessary to
hold a hearing to determine why I should not order a mail-ballot election; and (b) whether I
should order a mail-ballot election due to the COVID-19 pandemic. As will be explained in
further detail below, | have determined that it is unnecessary to hold a hearing in this matter and
that a mail-ballot election should be conducted in light of the continuing “extraordinary

circumstances” created by COVID-19.



1. POSITIONS OF THE PARTIES

A. The Employer/Petitioner’s Position

On May 5, 2020, the Employer filed its Response to the Region’s Notice to Show Cause.
The Employer requests a hearing be held to establish an evidentiary record and to meet the
minimums set forth under the Administrative Procedures Act and Due Process Clause.
However, the Employer also admits the facts in this matter are not in dispute and failed to offer
any indication of what additional information would be disclosed at a hearing which it had not

already provided to the Region in its response to the Notice to Show Cause.

The Employer argues that a mail ballot election is not appropriate because (1) the
Regional Director lacks authority to revoke approval of the Stipulated Election Agreement to
order a mail ballot election since a manual election is not impossible to perform, (2) mail ballots
are particularly vulnerable to certain problems and issues, including the potential of transmission
of COVID-19 through the handling of mail ballots, and (3) precautions to protect Board agents,
observers, and voters in a manual election are effective, feasible, and pose no issue. In this
regard, the Employer proposes to hold a manual election during June 2020 at three separate

voting locations with four different polling periods over a two-day period.

The Employer notes it has instituted temperature checks for all visitors seeking access to
its facility, specifically noting it will deny access to any individual whose temperature registers
at 100 Fahrenheit or above. It indicates it can provide well-ventilated 30 ft. by 30 ft. tent areas
for individuals voting and waiting in line to vote, and it will provide ground markings placed at
distances of six feet, allowing room for social distancing of voters, observers, and Board agents.
The Employer proposes extending each voting session to at least six hours to allow employees to

be released to vote in smaller groups to further facilitate social distancing. The Employer will



supply ample hand sanitizer, masks, gloves, and single use writing utensils to for voters,
observers, and the Board agents, and will place hand washing stations with soap outside each
tent. The Employer suggests the use of plexiglass on each table to shield the Board agent and
observers from voters who approach the table for identification and to receive a ballot. The
Employer asserts it will contract with a housekeeping contractor to sanitize the voting tent during

voting time, including wiping off the voting booth after each use.

The Employer contends a mail ballot election will pose more serious risk factors in
relation to the COVID-19 pandemic, including the same exposure to and transmission of the
coronavirus via its presence on mail that would be found in-person. The Employer further
argues there are additional and separate risk factors present in conducting a mail ballot election
which weigh in favor of a manual election; arguing employees will lose confidence in the
election process and will be disenfranchised by a mail ballot election. In this regard, the
Employer argues that a manual election will enhance the opportunity of voters to vote, and that a

mail ballot election will produce lower participation rates.

B. The Union’s Position

On April 28, 2020, the Union filed its response to the Region’s Notice to Show Cause.
The Union does not believe a hearing is necessary in this matter, and that, because of the
COVID-19 pandemic, it is not currently safe to conduct an in-person manual election at this
facility. Citing CDC guidelines, the Union raises concerns that employees may be required to
forfeit their right to vote should they or a household member be diagnosed or exhibit symptoms
of COVID-19, requiring them to self-quarantine or an employee may feel obligated to appear to
vote even if they or a household member were showing signs of infection. The Union further

notes that a manual election will require gatherings at or in the polling places as well as



unnecessary interstate travel for union and Board officials to the Employer’s facility which could
lead to further spread of the virus in the local community as well as in the communities from
which Union and Board officials come from. The Union further raises logistical concerns
regarding how voters will be checked off the voter list, how to handle challenged ballots, how to
ensure the voting area is sanitized, and other logistical considerations necessary due to the
COVID-19 pandemic and argues all logistical complexities presented by a manual election can
easily be avoided by conducting a mail ballot election. Based on the foregoing, the Union argues
the only way to ensure all employees will be given the opportunity to safely vote is via mail

ballot.

I11.  ANALYSIS AND FINDINGS

A. A Hearing is Unwarranted

A pre-election hearing is typically convened when it is necessary to resolve disputed issues
concerning the composition of a petitioned-for-unit. At the hearing, a hearing officer is charged
with developing a complete record and, to achieve that end, the parties are permitted to proffer
testimonial and documentary evidence to support their respective positions regarding how the
disputed issues should be resolved. The purpose of this exercise is to enable a Regional Director
to discharge his or her duty under Section 9(c) of the Act to determine whether a question

concerning representation exists.

Here, the Employer requests that | hold a hearing in order to enable it to outline its proposal
to hold a manual election. Some compelling facts convince me that it is unnecessary to hold a
hearing to determine why I should not order a mail-ballot election in this case. First, convening a

hearing is unwarranted because there is absolutely no dispute among the parties regarding the



composition of the unit. Previously, the parties agreed which employees would, and would not
be, permitted to vote in the election and consummated their agreement in a stipulated election
agreement. The parties also agreed which employees would vote subject to challenge. Neither
party has sought to revoke their previous agreement regarding the unit composition or proposed
any modifications to the unit in response to the Notice to Show Cause. Therefore, it is unnecessary
to incur the expense of convening a hearing to develop a record to resolve traditional hearing
issues, such as unit scope and voter eligibility issues, since the unit composition issue is firmly
settled.

Second, a hearing is not warranted because | have accepted as true all facts and evidence
proffered, and representations made, by the Employer/Petitioner in its answer to the Notice to
Show Cause including, inter alia, the fact that the employees in this instance are not scattered and
the precautions it intends to take to ensure that a manual election is safely and effectively
conducted at its facility. In its response, the Employer never indicated that it has, or would like
the opportunity to present, additional facts supporting its position at a hearing. The Employer’s
answer constituted its full and complete response to the Notice to Show Cause, and | have
thoroughly reviewed and thoughtfully considered the evidence and arguments supporting the
response. Accordingly, it is unnecessary to expend Agency resources holding a hearing since
doing so will only result in the Employer presenting the same evidence it submitted, and | have
accepted, in response to the Notice to Show Cause. Further, contrary to any traditional need for a
hearing to present evidence regarding disputed issues, the only issue to be determined is whether
Agency employees will be put at unnecessary risk outside of the Employer’s control given the

circumstances surrounding the COVID-19 virus.



In light of the above, | have concluded that a hearing is not necessary and will not be held
in this matter.

B. A Mail-Ballot Election is Warranted

In light of my decision not to hold a hearing, the only remaining issue is whether a mail-
ballot election should be conducted in this case. While I fully recognize that Board elections
should, as a general rule, be conducted manually, | find that the “extraordinary circumstances”

created by COVID-19 warrant deviating from this method.

I note the Board has held in San Diego Gas & Electric, 325 NLRB 1143 (1998), that a
regional director does not abuse her discretion if she orders a mail-ballot election based solely on
the safety of Board agents. See, Atlas Pacific Engineering Company, 27-RC-258742 (May 8,
2020). There is no dispute the Board prefers manual elections. Also, however, there is no dispute
mail-ballot elections are a normal part of the Board’s procedures; in other words, they are not an
ad-hoc procedure the Board recently concocted. While, normally, mail-ballot elections are
conducted because employees are “scattered” (as that term is meant in Board law), the Board’s
rules and regulations do not account for the current circumstances — a global pandemic. The
regulations do, however, as elucidated by San Diego Gas & Electric, allow for Regional Directors

to exercise discretion when scheduling elections based on “extraordinary circumstances.”

In exercising my discretion to order a mail-ballot election in this case, | rely on several
factors. As an initial matter, | take administrative notice of the pandemic health situation that
currently exists in the United States, and which continues to affect the way that individuals,

businesses organizations, and governments conduct their daily operations. The COVID-19



virus is infecting people and spreading easily from person to person. On March 11, the COVID-
19 outbreak was characterized as a pandemic by the World Health Organization. On March
13, the President of the United States proclaimed that the COVID-19 outbreak in the United
States constitutes a national emergency. This situation poses a serious public health risk. |
note that, under order of the President of the United States, federal government employees are to
avoid unnecessary social contact and that government business should be conducted remotely

when possible.

In Alabama where the election will be held, Governor Kay Ivey declared a state public
health emergency in the State of Alabama on March 13, 2020. Beginning on March 19, 2020, the
Alabama State Health Officer issued a series of Stay at Home orders suspending certain public
gatherings to protect Alabamians and to mitigate the spread of COVID-19 by decreasing the
opportunities for transmission of the virus and in an effort to decrease the risk of community
spread. On May 8, 2020, the Alabama State Health Officer issued a Safer at Home order, and
the State moved into Phase One of reopening. Since the State began reopening, the state has
seen an uptick in diagnosed COVID-19 cases. As of May 26, 2020, the Alabama Department of
Public Health had reported 15,194 confirmed COVID-19 cases, reflecting a two week increase of
4,743. Of the 15,194 cases reported in Alabama as of May 26, 2020, 65 cases have been
reported in Washington County where the Employer’s facility is located. As of May 26, 2020,
Alabama has also recorded 566 COVID-19 related deaths, five of which have been reported in

Washington County.?

2 See
https://alpublichealth.maps.arcgis.com/apps/opsdashboard/index.html#/6d2771faa9da4a2786a509d82
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The majority of agents who would be assigned to conduct this election manually would
be traveling from Louisiana, where the COVID-19 pandemic has resulted in significantly more
illnesses and deaths than Alabama. Louisiana Governor Jon Bel Edwards issued a State of
Emergency for Louisiana. He issued a Stay at Home Order on March 22, 2020, directing all
Louisiana residents to shelter at home and limit movements outside of their homes beyond
essential needs. That Stay at Home Order was repeatedly extended until May 14, 2020 when
Louisiana began Phase One of reopening. As of May 26, 2020, there have been 37,809

confirmed COVID-19 cases resulting in 2,585 deaths in Louisiana.®

The situation in New Orleans where the Region 15 office is located has been even more
dire than that of the State of Louisiana. In March 2020, New Orleans was quickly identified as a
hotbed for COVID-19, and the local government took swift action to control the spread. New
Orleans Mayor Latoya Cantrell declared a State of Emergency in the City of New Orleans due to
COVID-19 on March 11, 2020. On March 16, 2020, Mayor Cantrell issued a Mayoral
Proclamation to Promulgate Emergency Orders during the State of Emergency due to COVID-19
in an effort to implement the guidelines of the CDC and mitigate the further spread of COVID-
19; since the public health and safety threats of COVID-19 continued despite the Emergency
orders in place since March 16, 2020, Mayor Cantrell issued a Mayoral Proclamation to further
promulgate Emergency Orders on April 15, 2020. On May 15, 2020, Mayor Cantrell issued a
Proclamation on for Phase One of Reopening. As of May 26, 2020, there have been 7,005
positive cases of COVID-19 in the City of New Orleans, 502 of which have resulted in patient

deaths.*

3 See http://Idh.la.gov/Coronavirus/
4 See http://Idh.la.gov/Coronavirus/




Additionally, conducting a manual election in this case will require a significant degree
of exposure, not only to the Board Agents, but also to the observers and employees. Conducting
a manual election will require travel on the part of at least twelve Board Agents, the majority of
whom are based out of Region 15 New Orleans office. As noted earlier, New Orleans has been a
known hot-bed for infections since mid-March 2020. Due to the number of agents required to
conduct this election manually, the election could not be fully staffed from the Regional Office
in New Orleans. As such, Board agents from Region 15’s Memphis and/or Little Rock office
would be required to travel to Alabama, and the Region would likely also need to send agents
from Region 10’s Birmingham Office in order to fully staff this election. The Employer’s facility
is located hundreds of miles from each of these offices, thereby requiring anywhere between 2.5
and 7.5 hours of travel one-way depending on the Regional office from which the agent is
traveling. Furthermore, since carpooling is necessarily at odds with CDC guidelines regarding
social distancing, Board agents would need to travel in separate vehicles at great expense to the
Agency. As noted above, this is a large and complex election spanning multiple days which
would require Board agents to spend three nights in a hotel given that the election would end at
9:30 p.m. and then the count would need to take place immediately after, thereby exposing hotel
workers and restaurant employees to a dozen Agents coming from multiple states across the
southeast, including Louisiana where there are over 30,000 confirmed COVID-19 cases. In
addition, Board agents would then be in the polling place for a total of 24 hours under the
Employer’s proposal that the four polling times be extended to six hours each, followed by the
count of over 1,000 ballots. Holding a mail ballot election, and minimizing travel, would be the

safest option as non-essential travel should generally be avoided at this time.



While various precautions would be taken by the Employer to ensure safety, a manual
election would place around 1,047 employees, observers, and Board agents in very close
proximity to each other for a substantial period of time. While helpful, the accommodations
offered by the Employer do not alleviate my concern that multiple Board agents would be placed

at risk.

In addition to the safety concerns noted above, a manual election is also undesirable in the
current climate because such an election could lead to decreased voter turnout and voter
disenfranchisement. If a manual election is ordered, unit employees would be required to appear
at the facility in order to exercise their right to vote. However, an employee who is ill or
manifesting symptoms unrelated to COVID-19 may opt to remain at home, and not vote, due to
fear of failing the Employer’s screening protocol. Alternatively, given the importance of the
election, the ill employee may feel compelled to report to the facility in order to allow his voice
to be heard in the election. While the Employer plans to screen employees when they arrive to
work on the day of the election, these screening procedures are not infallible and may result in a
COVID-infected employee, particularly those that are asymptomatic, entering the facility.
Further, the testing procedures proposed by the Employer will also result in the
disenfranchisement of employees who have high temperatures not caused by COVID-19 since all
employees who have fevers will be sent home and not allowed to cast a vote. The risks of low
voter turnout and voter disenfranchisement are simply not present with a mail-ballot election

since all unit employee will have an opportunity to vote.

While | appreciate the extraordinary efforts that the Employer has offered to facilitate a
manual election, the Region cannot safely hold a manual election at this time at this location given

the current dangers posed by COVID-19. Furthermore, the safety measures proposed can



introduce new problems. For example, the long polling sessions, lasting several hours increases
the time the Board agents and observers must spend together carrying out their election-related
duties all while wearing masks. As with the other issues noted above, a mail-ballot election
alleviates this exposure and guarantees overall safety. Therefore, | conclude that a mail-ballot

election is warranted and will protect, not only the rights, but also, the safety of all parties.

IV. ADDITIONAL FINDINGS
Based on the stipulated election agreement signed by the parties, | hereby make the
following additional findings:

The Employer/Petitioner is a limited liability company incorporated in the State of Delaware
with an office and place of business in Calvert, Alabama where it is engaged in the business of
providing steel components. Within the past twelve (12) months, a representative period, the
Employer purchased and received goods and materials at its Calvert, Alabama facility valued in
excess of $50,000 directly from points located outside the State of Alabama. Based on this, the
Employer is engaged in commerce that affects commerce within the meaning of Section 2(6) of
the Act.

The Union is a Labor Organization within the meaning of Section 2(5) of the Act.

The following unit is appropriate for the purposes of collective bargaining within the
meaning of Section 9(b) of the Act:

Included: All hourly full-time and regular part-time production and maintenance employees
employed by the Employer at its Calvert, Alabama facility

Excluded: All office clerical and technical employees, Test Lab Operators and Test Lab
Specialists, temporary employees, guards, professional and confidential employees and
supervisors as defined in the Act.



V. CONCLUSION

The risks of COVID-19 are somewhat unknown and, while these employees are required
to appear at work because no other alternative exists for them, there is an alternative to a manual
election — a mail-ballot election. A mail-ballot election would limit and/or avoid all in-person
contact between the Board agent(s), observers, and voters. Therefore, in an effort to ensure the

safety of everyone during the ongoing pandemic, | believe a mail-ballot election is warranted.

VI. DIRECTION OF ELECTION

The National Labor Relations Board will conduct a secret ballot election among the
employees in the groups found appropriate above. The employees will vote whether or not they
wish to be represented for purposes of collective bargaining by the United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International
Union AFL-CIO, CLC . The date, time and place of the election will be specified in the Notice of
Election that the Board’s Regional Office will issue subsequent to this Decision.

Eligibility to Vote

Eligible to vote in the election are those in the unit who were employed during the payroll
period ending immediately before the date of this Decision, including employees who did not work
during that period because they were ill, on vacation, or temporarily laid off. Employees engaged
in any economic strike who have retained their status as strikers and who have not been
permanently replaced, are also eligible to vote. In addition, employees engaged in an economic
strike which commenced less than 12 months before the election date, who have retained their

status as strikers but who have been permanently replaced, as well as their replacements, are



eligible to vote. Unit employees in the military services of the United States may vote if they

appear in person at the polls.

Ineligible to vote are: 1) employees who have quit or been discharged for cause since the
designated payroll period; 2) striking employees who have been discharged for cause since the
strike began and who have not been rehired or reinstated before the election date; and 3) employees
who are engaged in an economic strike that began more than 12 months before the election date

and who have been permanently replaced.

List of Eligible voters

To ensure that all eligible voters may have the opportunity to be informed of the issues in
the exercise of their statutory right to vote, all parties to the election should have access to a list
of voters and their addresses, which may be used to communicate with them. Excelsior
Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Company, 394 US
759 (1969). Accordingly, it is hereby directed that within 7 days of the date of this Decision,
the Employer must submit to the Regional Office an election eligibility list containing the
full names and addresses of all the eligible voters. North Macon Health Care Facility, 315 NLRB
359, 361 (1994). The list must be of sufficiently large type to be clearly legible. To speed
both preliminary checking and the wvoting process, the names on the list should be
alphabetized (overall or by department, etc.). Upon receipt of the list, | will make it available to

all parties to the election.



Posting Obligations

According to Section 103.20 of the Board’s Rules and Regulations, the Employer
must post the Notices of Election provided by the Board in areas conspicuous to potential
voters for a minimum of three (3) working days prior to the date of the election. Failure to
follow the posting requirement may result in additional litigation if proper objections to the
election are filed. Section 103.20(c) requires an employer to notify the Board at least five (5)
full working days prior to 12:01am of the day of the election if it has not received copies
of the election notice. Club Demonstration Services, 317 NLRB 349 (1995). Failure to do so

estops employers from filing objections based on non-posting of the election notice.

VIl. RIGHT TO REQUEST REVIEW

Pursuant to Section 102.67 of the Board's Rules and Regulations, a request for review
may be filed with the Board at any time following the issuance of this Decision until 14 days
after a final disposition of the proceeding by the Regional Director. Accordingly, a party is
not precluded from filing a request for review of this decision after the election on the
grounds that it did not file a request for review of this Decision prior to the election. The
request for review must conform to the requirements of Section 102.67 of the Board's Rules

and Regulations.



A request for review may be E-Filed through the Agency's website but may not be

filed by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File

Documents, enter the NLRB Case Number, and follow the detailed instructions. If not E-
Filed, the request for review should be addressed to the Executive Secretary, National Labor
Relations Board, 1015 Half Street SE, Washington, DC 20570-0001. A party filing a request
for review must serve a copy of the request on the other parties and file a copy with the
Regional Director. A certificate of service must be filed with the Board together with the
request for review.

Neither the filing of a request for review nor the Board's granting a request for

review will stay the election in this matter unless specifically ordered by the Board.

Dated: June 10, 2020
/s/

M. KATHLEEN McKINNEY

REGIONAL DIRECTOR

NATIONAL LABOR RELATIONS BOARD
REGION 15

600 South Maestri Place — 7th Floor

New Orleans, LA 70130-3413



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 15

AM/NS CALVERT, LLC
Employer/Petitioner
and Case 15-RM-246203

UNITED STEEL, PAPER & FORESTRY,
RUBBER, MANUFACTURING, ENERGY ALLIED
INDUSTRIAL & SERVICE WORKERS
INTERNATIONAL UNION

Union

AFFIDAVIT OF SERVICE OF: Corrected Order Directing Mail Ballot Election,
dated June 10, 2020.

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on June 10, 2020, | served the above documents by electronic mail upon the following persons,
addressed to them at the following addresses:

Marcel L. Debruge, Esq.

Burr & Forman LLP

420 North 20th Street, Suite 3400
Birmingham, AL 35203-3284
mdebruge@burr.com

Ronald W. Flowers, Attorney
Burr & Forman LLP

420 North 20th Street

Suite 3400

Birmingham, AL 35203-5201
rflowers@burr.com

Myriam Aerts, Chief Administrator Officer
AM/NS Calvert, LLC

1 Steel Dr.

Calvert, AL 36513
myriam.aerts@arcelormittal.com

Brad Manzolillo, Organizing Counsel
Five Gateway Center

Pittsburgh, PA 15222
bmanzolillo@usw.org

June 10, 2020

Joel Stadtlander, HR Director
AM/NS Calvert, LLC

1 Steel Drive

Calvert, AL 36513
joel.stadtlander@arcelormittal.com

Patrick Gallagher, International Representative
United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial &
Service Workers International Union Local Union
1-1824

25111 Miles Rd Ste H

Warrensville Heights, OH 44128-5419
pgallagher@usw.org

PAMLA ROBERTSON, Designated Agent
of NLRB

Date

Name

/sl

Signature
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 15

UNITED STEEL, PAPER & FORESTRY,
RUBBER, MANUFACTURING, ENERGY
ALLIED INDUSTRIAL & SERVICE
WORKERS INTERNATIONAL UNION

ON BEHALF OF ITS LOCAL UNION NO 735

Union
Case 15-RM-246203

and

AM/NS CALVERT, LL.C

e i i i i i i el

Petitioner

AM/NS CALVERT, LLC'S RESPONSE TO NOTICE TO SHOW CAUSE

Comes the Petitioner in this matter, AM/NS Calvert, LLC, for and in response to the April
22, 2020 "Notice to Show Cause" ("Notice") and, in opposition to the Union’s Response to
Regional Director’s Notice to Show Cause ("Union brief"), and says as follows:

Introduction

The Region by its Notice asks to know if a hearing might be necessary to determine why
the Region should not simply disregard the stipulated secret ballot manual election and order a
card check-style mail-in ballot election. The Region alternatively asks (1) when could a manual
election be safely held; and (2) a proposal for how a manual election could be conducted to ensure
the safety of all participating including addressing any travel that will be required of agency
personnel, whether there would be masks and gloves available for all participants and steps to
ensure the current social distancing guidelines are met, and whether the parties' position on any of
the terms of the stipulation election agreement has changed, and if so, what terms? The short
answers to the foregoing are as follows:

(D The law does not allow a card check-style mail-in ballot election to displace the
employees' right to a stipulated secret ballot onsite election under these circumstances.

(2)  The facts make clear a card check-style mail-in ballot election would eviscerate the
employee's right to cast an interference-free secret ballot in this instance.

3) The circumstances easily facilitate the protection of employee and board agent
health while guaranteeing the protection of §9(c) rights the Board is expected to ensure.
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Facts

Petitioner is a steel manufacturer located in Calvert, Alabama. Exhibit 1. This matter began
when the Union sought to force Petitioner's employees, who had never chosen Union
representation, to accept the USW as their exclusive bargaining representative pursuant to a so-
called "neutrality agreement" to which Petitioner was not a party. The Union launched a card
check campaign in January 2019 and sent its organizers onto Petitioner’s property to solicit
signatures on authorization cards. The Union made numerous materially false statements to
employees concerning the organizing process, the legal effect of signing a card, and the union’s
ability to secure gains through collective bargaining.

After over two months of effort, the Union apparently had not succeeded in convincing
enough employees to sign cards, so it filed an arbitration demand against Petitioner, seeking an
additional three months to solicit cards. An arbitrator on April 5, 2019, ordered Petitioner to allow
the Union back into its plant for three additional months to organize its employees by card check
and, in violation of NLRA §7 rights, to forbid any employee or employee group to interfere with
the interloper and to punish any violators. Exhibit 2; see Exhibit 3 (clarification).

Petitioner had no means to seck review of the arbitration order and therefore had to comply
with it or risk issuance of a “bargaining order” by the arbitrator. The arbitrator forced Petitioner
to discriminate against employees opposed to unionization and to provide the union with unlawful
organizing assistance. Petitioner also was forced to engage in unlawful pre-representation
bargaining with the union regarding the ultimate fate of salaried, non-management Specialists and
Planners. Unfair labor practice charges by employees against Petitioner and the Union followed,
including a charge to which Petitioner admitted guilt and which (Petitioner understands) the
Region has recommended a finding of merit, declaring the neutrality agreement itself to be a
§8(a)(2) violation. Seg Exhibit 4.

The Union notified Petitioner it had collected a majority of cards during the period of the
arbitrator's mandated unfair labor practices under the unlawful agreement. At the same time,
employees presented Petitioner with a petition containing signatures of a majority of employees
opposing the Union. To confuse matters further, there were numerous reports of some employees
signing both a union authorization card AND the Petition against union representation.

To resolve the conflict between the Union’s alleged majority of signed cards, and the
verifiable majority of employee signatures against unionization on the Petition of the “Right to
Vote Committee”, Petitioner proposed to the Union that the matter be decided through a NLRB-
supervised secret ballot election. The Union refused the company’s proposal. Petitioner therefore
on August 8, 2019, filed its RM petition. Exhibit 5.

After months of delaying tactics, the Union and Petitioner on March 9, 2020, entered into
a Stipulation governing the voting unit, the voting location, voting procedures and the election
date, Exhibit 6, and the Region accepted. Exhibit 7. The Region then put off the election during
the state's Stay at Home Order, which expired April 30, 2020, Exhibit 8. Pefitioner has continued
to operate the plant as an essential business with 90% of voting unit employees. The Region's
Notice which now purports to change the election method from an onsite secret ballot to a card-
check style mail-in vote, Exhibit 9, eviscerates the parties' Stipulation.
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Argument

1. When, as here, the parties have stipulated to an onsite secret ballot election, the
Regional Director lacks authority to disregard the Stipulation and instead adopt a card check mail-
in ballot election.

a. NLRA §9(c) considers onsite secret ballot elections the proper and preferred
means for enabling employees to decide, without coercion, if they wish Union representation.!

b. NLRA §%c) forbids disturbing the parties' terms for a stipulated election,
29 U.S.C. §159(c)(4), when, as here, that Stipulation calls for onsite secret ballot elections-—not a
card check-styled mail-in ballot election.

(1) The Regional Director lacks authority to revoke approval of a
stipulation.

(a) The Regional Director approved the parties’” Stipulation on
March 11, 2020. Exhibit 7.

(b) The Regional Director remains bound by the Stipulation's
terms "absent unusual circumstances making it impossible to perform.” T&L Leasing, 318 NLRB
324, 326 (1995) (emphasis added).

(2) The Region cannot show the Stipulation's chosen method of election
is "impossible," when Petitioner's plant where the parties stipulated as the election location has
continued to operate with 90% of the voting unit (and 10% furloughed who live in the area) without
a single solitary diagnosed COVID-19 case and when Petitioner has offered safe means by which
to adhere to the existing releasc schedule.

(a) Union brief pp. 3-4’s speculative rant flies in the face of
Petitioner’s successful safe COVID-free operation of the plant throughout 2020 with the “1000
potential voters” that comprise the bulk of the workforce without a single COVID-19 case during
this period.?

(b) Though the Union has successfully conducted an entire
campaign without the out of state visitors it now considers essential, Union brief p. 5, no state
shelter in place order prevents any of them from traveling to join involved local Union officials to
observe the voting live.?

(c) Petitioner details below how precautions, which have kept

"' NLRB_v. Gissel Packing Co., 395 U.S. 575, 602 (1969).

? Unlike those furloughed employees covered by the USW-AMUSA labor contract at steel plants in the
midwest, almost all those at Calvert continue to earn a paycheck, and the few on furlough there, unfike
the union represented midwest employees have a definite return date.

? See, e.g., Califano v. Gautier Torres, 435 U.S. 1, 4 n.6 (1978) (per curiam).
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its plant with over 1200 employees operating COVID-free can provide a safer manual election
than the card-check style mail-in election that all agree compromise secret ballot security essential
given past Union coercion.

(3) Even if the Region could meet its burden, the Region can only find
a different location or time for election by the stipulated method—not force a different method.

(a)  The Board held "the [card check-style mail in ballot] election
was conducted contrary to [Stipulation] terms [because] the Stipulation provided for a manual
election, and the Regional Director materially breached the Stipulation by ordering a [card check-
style] mail ballot election.” Id. at 326 (emphasis added); accord, St. Vincent's Health Sys., 330
NLRB 1051 n.4 (March 24, 2000)(rejected card check-style mail in ballot election for second
election when initial stipulation had chosen manual election.

(b) Modifying the locations and logistics onsite make sense,
but it does not change the mandated method.

1- Even if circumstances made the manual election
"impossible to perform" at the stipulated location and/or time, id. at 324, T&L Leasing held the
Regional Director still was forbidden to discard a live manual secret ballot election and substitute
a card check-style mail ballot method. Id. at 326.

2- T&L Leasing anticipates small location and
logistics modifications to achieve the Stipulation’s aim.,

(c) Delaying the election time until June makes sense, but it
does not change the mandated method.

1- The Board previously addressed past crises (as here)
by putting off the election until the stipulated method can be honored. E.g., A-B Hvac Servs. Inc.,
No. JD (NY)-44-13, 2013 WL 5305832, at *1 (Sept. 19, 2013) (election postponed due to the after
effects of Hurricane Sandy); see also, Kauai Coconut Beach Resort, 317 NLRB 996 (1995).

2- T&L Leasing does not allow forging ahead sooner
with a card check-style mail ballot election that contradicts the stipulated method and common
sense. :

c. Even if the Stipulation did not bar a card check-style mail-in ballot election,
the Regional Director still cannot conduct one when, as here, the Region cannot prove that one of
the three exceptions allowing for such elections applies.*

(D Eligible voters are not "scattered;" the plant as an essential business
has operated and 90% of the voting unit has been employed throughout the current COVID health
concerns, COhttps://www.gulfshores.com/plan/coronavirus/, the remaining 10% live within a
short commute of the plant and retain access, and—even if it were relevant to an essential

4 See San Diego Gas & Electric, 325 NLRB 1143, 1145 (July 21, 1998),
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business—the broad state Stay at Home Order expired effective May 1, 2020.

(2)  Eligible voters are not "scattered” as would be over the road
truckers,’ and not otherwise "scattered”" by work schedule, but can vote by the schedule identified
in the parties' Stipulation.®

(3) As the employer's facility currently is Union free, there is no
ongoing labor dispute that would "scatter” the voters or interfere with the vote.’

4) Besides the Board's three exceptions outlined above (the sole
instances the Board identifies as warranting a card check-style mail-in ballot election), no other
circumstances justify abandoning the Stipulation's onsite secret ballot guarantee for a card check-
style mail-in ballot election.

(a) A proper onsite secret ballot election could be held anytime
during the month of June; the plant has never stopped operating, the shelter-in-place order was
lifted April 30, the final State Order will be lifted May 15, proper precautions are and have been
available now as throughout the plant's operation, and this small delay in an election on an August
2019 RM petition filed by the employer prejudices no one.

(b) As current operation without a single COVID-19 case
demonstrates, appropriate safety measures easily facilitate the health of employees and board
agents in ensuring the protection as well of employee §9(c) rights.

(5) Card check-style mail in election here makes no sense because no
evidence even suggests this potentially coercive method, if chosen over the parties’ selected onsite
manual method, would “enhance the opportunity of all to vote.” NLRB Caschandling Manual Pt.
2§ 11301.2 (Jan. 2017).

(a) Mail-in elections generally produce lower participation rates
than do onsite manual elections; press accounts of political elections reflect a card check-styled
mail-in method reduces voter participation when compared to the Stipulation's in-person manual
secret ballot method. E.g., www.nytimes.com/2020/04/10/us/politics/vote-by-mail.

(b) Mail-in ballots offer no guarantee of voter safety from
COVID-19 that Petitioner's own guidelines that onsite election at THIS plant---a plant 90% of the
voting workforee have operated safely throughout the pandemic.

(c) Mail-in ballots remove any basis for confidence in the
election process when the Board Agent cannot be present to ensure the sanctity of the secret ballot
here any more than during past coerced card check with which the workforce is only too familiar.

* E.g., UPS Group Freight v. NLRB, 921 F.3d. 251, 256 (D.C. Cir. 2019).

& Stip.; see supra note 2.

7 See supra note 2.
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See NLRB v, State Plating & Fin Co., 778 F.2d 733, 739-740 (6th Cir. 1984).

2, This case's unique fact circumstances compel the Region to follow its statutory
obligation and proceed with the Stipulation's secret ballot manual election.

a. As indicated by past Union tactics with which the Region is all too familiar,
this particular workforce has endured considerable coercive efforts by the Union to force
recognition without a secret ballot election.

(1) The Union has gone to great lengths to strip these employees of their
right to a secret ballot election.

(2) Petitioner's RM petition is predicated on a petition signed by a
majority of eligible voters who demand their right to a secret ballot election conducted by the
NLRB; this painful history cannot be disregarded.

(3) The Union tried to force illegal recognition through a so-called
neutrality agreement purporting to cover petitioner's employees even though petitioner was not a
signatory; that agreement currently is the subject of Unfair Labor practice charge 15-CA-244523
which claims a §8(a)(2) violation to which Petitioner admits and to which petitioner understands
the Region has recommended a finding of merit.

(4) Currently there is pending in the U.S. District Court for the Northern
District of Indiana a lawsuit, SteelWorkers v. AM/NS, et al., No. 2:19-cv-00360, in which the
Union has asked the District Court, which lacks jurisdiction to do so, to usurp the NLRB's authority
to conduct an election and instead to order employees, on pain of civil contempt, to pledge
allegiance to the Union as certified bargaining representative without any kind of election
whatsoever. See Doc. 1 Count II Prayer for Relief §b.

(5) The Union sought to circumvent employee rights completely by
demanding that petitioner recognize the Union based on a card check when Petitioner had before
it a petition executed by a majority of employees indicating they did not wish the Union to be their
certified bargaining representative; petitioner filed a petition seeking a secret ballot election to
resolve this conflict.

b. Petitioner filed its petition after having received both the employees'
petition reflecting they did not want this Union to represent them and a notification that the Union
had a majority of cards that the Union contended reflected that the employees' did want such
representation; the very nature of these conflicting documents—both completed without the
benefit of a guaranteed confidential board-certified secret ballot election booth—illustrates more
than anything else why a card check-style mail-in ballot option could not possibly serve as an
effective tool in this instance to measure accurately employee desires respecting this Union's
representation.

c. If the Region's goal is to carry out its statutory obligation to determine
whether a majority of these employees support or oppose this Union as their certified bargaining
representative, the sole means of accomplishing that goal in this setting is for this Region to
conduct onsite the secret ballot election required by the statute.
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3. The Notice offers no legitimate reason for not conducting the Stipulation's onsite
secret ballot election here,

a. The Region may not discard the stipulated election method because the
Notice offers nothing reflecting that the stipulated method is impossible, and, as set forth above,
objections concerning location, logistics, and timing simply do not suffice.

b. Even assuming arguendo there was not stipulated election method, San
Diego Gas and Electric does not allow the Region to discard a manual election for a card check-
style mail in one.

(1) The Notice seems to presume a “scattered” workforce based on a
false assumption of a long shuttered plant with a skeletal workforce and the bulk of the voters
sheltered in place.

(2) Contrary to the Notice's false assumption, nearly all members of the
voting unit are and have been reporting to work as usual throughout this year, including during the
campaign leading up to the original election date, at the time the Region chose to cancel the
original election date, and up to the present.

(a) Even the most cursory investigation would reveal that the
plant is and has been conducting business as usual with approximately 90% of its workforce
reporting and performing their usual jobs at their usual locations during their usual shifts and also
reporting for their usual all-employee meetings because this business is an essential business.

(b) The handful impacted by the furlough live within a
geographically tight area close to the plant, and continue to have credentials that would give them
easy access,

(c) None of the plant employees travel or have other scheduling
barriers that would prevent them from meeting the voting schedule stipulated by the parties and
accepted by the Region previously. See supra note 5.

(dy  As these employees, contrary to the Union's past
misrepresentations, have never been represented by a labor organization, there is not a strike or
other work stoppage that would satisfy the third San Diego Gas and Electric reason for conducting
a card check-style mail-in ballot election in derogation of secret ballot rights. See supra note 7.

c. The Notice's reasons offered to justify disregarding the Stipulation's secret
ballot requirements, though not establishing T&L Lewis “impossibility” of stipulated voting
method, and though not meeting San Diego Gas and Electric justifications for card check-style
mail in election even absent any stipulation, do not warrant abandoning conducting a secret ballot
election otherwise.

(1) Whether or not the NLRB is working at home, as set forth above,
the Petitioner's employees are not; NLRA protects employee rights, and it is the Region's
obligation to ensure that happens.
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(2) There is nothing "unknown" about when COVID-19 will be
"sufficiently contained" in the Region's pronouncement:

(a) The plant is and has remained open, remains COVID-free,
and is and has been conducting employee meetings and other meetings involving groups of the
size called for by the election while still complying with distancing requirements, wearing masks
and gloves, and utilizing proper PPE and sanitizing gel successfully.

(b) Though frankly not relevant to the conduct of this election
(Respondent as an essential business has remained open), the Governor of Alabama already has
opened most businesses April 30, and is expected to reopen remaining nonessential businesses
{(barber shops, tattoo parlors, etc.) by mid-May.

(3)  To suggest that delay until June would be "unreasonable” is absurd.

(a) This petition was filed by AM/NS Calvert in August of 2019,
and literally 7-8 months have passed since that time.

(b) By that point the USW had been conducting its organizing
campaign for at least eight months.

(c) One more month is not going to change anything.

4) The Union's contention that COVID-19 shelier orders foreclose its
various representatives from being able to travel from faraway places to be present in person is
nonsense.

(a) They can travel. Supra note 3.

(b) They are not needed; the Region surely is familiar with the
local representatives the Union has utilized throughout the past year to deal with the many issues
that have arisen.

(c) The USW has a strong organizing presence in the State of
Alabama and Petitioner is confident it can deploy Alabama-based organizers and union officials
to attend a secret ballot election in Calvert.

{d) The suggestion that only out-of-state higher ups can be
entrusted with the process of watching the count in person not only is nonsense, but is a telling
reminder of how the Union, through its unlawful "neutrality agreement," far-away lawsuit, and
other tactics, has sought to manage local Alabama workers like an absentee landlord.

d. Board representatives previously involved in this case can avoid travel
concerns by managing the election remotely with assistance from Alabama-based Region 15
agents present in the local area, and Region 10 agents to whom no state Stay at Flome Order will
apply after April 30.

4, There are no circumstances preventing an election in June; though, contrary to the
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Notice, it is the Region's burden to explain with evidence why it wishes to avoid having fo carry
out a statutorily prescribed secret ballot election, petitioner is happy to explain why the Region
cannot meet that burden.

a. Thus far, Petitioner has conducted its business COVID-free throughout the
duration of this pandemic, including meetings considerably larger than any that would take place
as part of the employees exercising their statutory right to secret ballot in accordance with the
parties’ Stipulation; with this experience, Petitioner easily can add additional voting locations
using tents in the extraordinarily large outside designated areas around the existing voting
locations to ensure 6 foot separation and can__continue to make available for voters gloves,
masks, and hand sanitizers as it has successfully during all shifts throughout this pandemic.

b. Thus far, Petitioner's day to day management of the pandemic has been
quite successful; though conducting a workplace with more than 1,200 voting employees,
Petitioner has vet to have a single solitary employee test positive for COVID-19.

C. Contrary to Union brief pp. 5-6 citation-free hysterics, Petitioner can
support its position calling for a traditional secret ballot election as the statute prescribes because
Petitioner has evidence concerning how the election properly would be administered.

(1)  Employee precautions to date pose no issue.

(a) AMY/NS is and has been performing temperature checks on
all individuals coming onsite using a no-touch forehead thermometer; individuals with a
temperature of 100.0 or more are not allowed on premises and are taken for a further temperature
check using a traditional single-use thermometer.

(b) Visitor access to AM/NS premises has been prohibited
except for existing contractors who are subject to the same safety requirements as AM/NS
employees.

(c) Business travel has been prohibited since mid-March except
in critical situations which require the employees to complete a travel intake form.

(d) Social distancing of six feet or more has been enforced on
premises to date; in the limited circumstances when social distancing of six feet or more is not
possible, employees have been provided N-95 or KN-95 masks and required to wear the masks.

(e) Meetings of ten or more individuals have been prohibited,
for meetings with less than ten employees, social distancing of six feet or more is required.

)] Onsite food services have been shut down.

(g) Employees have been instructed to regularly wash their
hands with soap for 20 or more seconds and/or use hand sanitizer, which is available throughout
the facilities.

(h) The Company has consulted with the local office of the
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Occupational Safety and Health Administration and has complied with all recommended
protocols.

(1) Mill safety representatives regularly conduct audits of the
facilities and breakrooms to ensure that adequate social distancing is being observed.

() The Company employs a full-time RN nurse who has been
involved in all aspects of the Company’s safety planning for COVID-19.

(2) Voting locations pose no issue.

(a) The Stipulated Election Agreement designated three voting
locations which consisted of a conference room in each of the social buildings for the Hot Strip
Mill, Cold Roll Mill, and Hot Dip Galvanized Line.

1- To provide for greater social distancing and
continuous ventilation for the Board agents, observers, and voters, the Company will place 30 ft.
by 30 ft. tents in the parking lot of each of the social buildings as the voting locations.

2- Attached as “Exhibit 10” are photos of the areas in
the social building parking lots where the tents will be placed.

(b) Inside the tents, three 12 {t. tables will be placed more than
6 feet apart for (1) the voters with last name beginning with A through M at each location, (2) the
voters with last name beginning with N through Z at each location, and (3) the challenged voters
at each location.

1- At each table, the Board agent will sit in the center of
the table and an observer will sit on each end.

2- The voting booth will be placed more than six feet
from the tables. A virtual illustration of the plan for the layout of the voting tents is attached as
“Exhibit 11.”

{c) The voting tent will be supplied with lighting as well as fans
and/or portable air conditioners.

(d) Plexiglass will be placed on top of each table in the front
with an opening of sufficient size for the ballot to be exchanged which will shield the Board agents
and observers from the voters.

(e) Ground markings at distances of six feet will be used to
designate locations for voters to stand in line to wait to vote.

() An additional tent shall be located next to the voting tent
with lighting and fans/portable air conditioners for voters to wait in line for their time to vote
(“waiting tents™). Ground markings at least six-feet apart will be designated to ensure that voters
maintain adequate social distancing.
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(2) In the event of inclement weather, the Company will make
available voting locations in the on-site AIDT Building's Crane Bay and meeting rooms 102 A and
B with the same distances between tables and voting booths as discussed above; photos of these
rooms are attached as "Exhibit 12."

(h) Hotels are open for business in nearby Saraland, Alabama,
and are taking sanitary precautions due to COVID-19. Restaurants in the area are open for take-
out service.

(1) By June Petitioner anticipates that area restaurants will be
open for regular business.

3) Voter precautions are effective, feasible and pose no issue.

(a) All individuals entering premises will undergo a temperature
check using a no-touch forehead thermometer. Anyone with a temperature of 100 or higher will
not be allowed on the premises.

(b) The Stipulated Election Agreement sets forth four voting
sessions of 5:00 a.m. to 9:30 a.m. and 5:00 p.m. to 9:30 p.m. on two consecutive days.

1- Because of a modified work schedule as a result of
reduced customer demand due to COVID-19, five voting sessions will be needed to ensure that all
employees have an adequate time to vote during the scheduled work.

2- The Company proposes extending the voting times
to at least six hours so that less employees can be released in smaller groups at each time to
facilitate social distancing.

(c) A no-touch hand sanitizer dispensing station will be placed
in each of the voting tents and the waiting tents.

1- Sufficient hand sanitizer to refill the dispensers at
least three times will be provided in the voting tent.

2- The supply of hand sanitizer will be checked after
each voting session.

3- The Company currently has 150 gallons of hand
sanitizer available and more can be obtained.

(d) All Board agents and observers will be provided masks and
gloves. Replacements will be available, if needed.

(e) A hand-washing station with soap will be placed outside
each tent. The supply of soap will be checked after each voting session.

() KN95 masks and gloves will be provided for voters who
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wish to use them.

(g) The Company will contract with Diversified Maintenance to
provide a housckeeping contractor to sanitize the voting tent during voting times, including wiping
off the voting booth after each use.

(4) Ballot concerns pose no issue.

(a) Board agents handling the ballots will be provided with
gloves to use at all times as well as replacements. Disinfectant wipes will also be made available
for the Board agents.

(b) Single-use pencils or pens will be provided for each voter to
mark the ballot and discard after use.

(c) As set forth above, no-touch hand sanitizer dispensing
stations will be available in each voting and waiting tents; all voters will be instructed not to touch
their faces while voting and to utilize hand sanitizer and the hand-washing stations immediately
after voting.

(d)  Unlike mail ballots, which will require not only the Board
agent to handle the ballot, but also the postal service to handle the envelope enclosing the ballot,
with the plan discussed here, only the Board agent and the voter will touch each ballot.

d. In the end, this is simply a matter of getting the election done the best way
to satisfy the existing stipulated method and guarantee each voter can cast a secret ballot free of
coercion that attended card signing and other past tactics.

5. Having offered a statutory and evidentiary basis for why the Region's proposed
Notice violates employee rights, and having prescribed evidence from daily demonstrated
precautions under settings involving far more social contact than an election, Petitioner has
satisfactorily explained why the Region must do ifs duty and conduct a secret ballot election during
the month of June.

a. As the evidence is undisputed, a hearing may not be necessary; however, if
the Region determines that it is not willing to perform its statutory obligation and conduct the
Stipulation's manual secret ballot election, then Petitioner will require an evidentiary record, and
will expect a hearing meeting the minimums under the Administrative Procedure Act and the Due
Process Clause.

b. If the Region declines to conduct the Stipulation's manual secret ballot
election, Petitioner will have no alternative but to seek extraordinary relief compelling the Region
to comply with the law, and anticipates employees may do likewise.®

8 See Leedom v. Kyne, 358 U.S, 184 (1958).
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Conclusion

WHEREFORE, premises considered, Petitioner respectfully requests that the Region order?

TV

J ohn /./Coiem , 111
Marcel Debgige
Ronald W. fowers, Jr.

Attorneys for Petitioner

OF COUNSEL:
BURR & FORMAN, LLP
420 N 20th Street; Suite 3400
Birmingham, Alabama 35203
Email: jeoleman@burr.com
mdebruge@burr.com
rflowers@burr.com
Telephone: 205-251-3000
Facsimile: 205-458-5100

CERTIFICATE OF SERVICE

I certify that on the | - day of May, 2020, I caused the foregoing to be filed
electronically with the Regional Director through the National Labor Relations Board's e-file
system and a copy of the same (o be served via email on the following parties of record:

Rebecca Dormon
Assistant Regional Director
National Labor Relations Board; Region 15
600 South Maestri Place
New Orleans, Louisiana 70130-3414
Rebecca.Dormon@nlrb.gov
Jordan.Raby@nlrb.gov

Brad Manzolillo
Organizing Counsel
United Steelworkers
Five Gateway Center

Pittsburgh, Pennsylvania 15222
bmanzolillo@usw.org
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UNITED STATLE DISTRICT CGURT
NORTHERN DISTRICT OF INDIANA

HAMMOND DIVISION
UNITED STEEL, PAPER & FORESTRY )
RUBBER, MANUFACTURING, ENERGY )
ALLIED INDUSTRIAL & SERVICE ) CASE NQ.: 2:19-CV00360
WORKERS INTERNATIONAL UNION, )
AFL-CIO/CLC )
)
Plaintiff, )
3
V. )
)
ARCLEORMITTAL USA and AVI/NS, )
)
Defendants, )

Declaration of Joel Stadtlander

I, Joal Gtadilander, declau, under pr‘nalty of terjurv as Iollows:

1. My name isJ; oel Staot}andcr _I 11 awmd@nt of Aiabama avar 21 vears of age, and
I am competent to "}‘ldk(‘ this declmamon bansf*d. on my oW persoml knowledge acquired through
Iy mle as a Dircetor Human Recoumcs oi AM/NS Cajvert LLC,

- 2 . ...AMfN S Calver.t L_Luowns and operates steel m1L Ilbé-ﬁt-ed.—é.ﬁ Cﬂ.l'w:rft,' ‘Alabama;
cmrpfovec- s have al ways been union free. |

3. Cal vert lies primarily within Mobile-Connty, Alabama.

4, AM/NS Calvert LLC does not operate any steel mills in the State of Indiana and
bas 1o cmplov#e«‘. who are angncd ona pemlanent basis, to perform work in Irdiana.

5. AMJ’NS Calvert LLC is a limited liability company formed wunder Delavzare law.
AM/NS Calvert LLC’s headqﬁeirfers and "p'i"'iﬁcipia{ pla(eof business are in Mobile County,
Ala’bama.‘ o o o | o

6. AMJNS Calvert LIC has twe 1ﬁen1bel‘é-: (1) A}'Céldl‘f.\.‘lj‘lfiﬁ].:Cah&?l't I_LC afid (2.)

Nippon Steel North America, Inc.




7. The {irst of these members, ArcelorMittal Calvert LLC, iS."‘l.s‘? & Delaware timited

liability company, and its sole member is ArcelorMittal North America Holdings LLC,
| 8. Through oth& [imitcd liability companies, Ispat Inland S.a.rl. of Luxembourg

owns ArcelorMittal North America Holdings LLC., ArcelorMittal 8.A., also of Luxembourg,
wholly owns Ispat Infand S.arl  ArcelorMittal S.A, is the Luxembourgish cquivalent of a
corporation and has its principal place of business in Luxembourg.

G Regarding the second of the AM/NS Calvert LLC’s merbers, Nippos Steel North
America, Inc, is a Mew York corporation with its principai place of business in New York.

10, [ am faraibior with the entity ArcelorMittal USA LLC. Arccqu?«litwi USa, LLC s
a Delaware lirited lability company headquartered in Chicago, IHinois, ArcelorMittal US4, LLC
awns other entities operating facilities in, among other places, in East Chicag, Indiana; Cleveland,
Ohie; Warren, Ohig; Rivc?dé[‘e, Ilinois; Burns Harbor, Indizna; Conshohocken, Pennsvivanis;
Coatesville, 'F’-ennsy!vé‘néa; --Steelm'n, Pennsylvania;- Virginia, Minnesota; T YWeirton, West
Virginia, L L e . T o

1 AiceioiMittal USA has no cwnership interest, direct or indirect, in ARME Calvert
LLC, instead, ArcelorMiteal USA LLC and AM/NS Calvert LLC &re sister entities.: ArnelerMittal
North- America Heldings: LLCw-which owps AM/MNS Calvert LLT's mcmhc_r Arcelorhitta
Calvert; LLC--also wholly-owhs ArcelorMittal USA Holdings II LLC. 1t is AtfcelsrMival USA
Holdings 11 LLC ovins ArcelorMittel USA, LLC,

I declare under penalty of perjury that the foregoing i« true and correct. ' -

. *Executed cnthis | lday of December, 2019, et R

Jodl Staitiahder
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ARBITRATOR'S AWARD

et

In the Matter of the Arbitration
Between

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers, International Union, AFL-CIO/CLC
(herein the Union)

and

ArcelorMittal/Nippon Steel Calvert,
Calveri, Alabama
(herein the Employer)

David A. Dilis
Arbitrator

April 4, 2019

APPEARANCES:

For the Union:

Anthony P. Resnick, Attorney
Patrick Gallagher, District 1, Sub-District Director

For the Employer:

RECEIVED
Richard 1. Morgan, Attorney

Meryl Cowan, Attorney APR ~ & 214
USW LEGAL DEPARTMENT

Hearings in the above cited matter were conducted on March 19 and 20, 2019 at the Fairfield Inn
in Saraland, Alabama, The parties stipulated that the present matter is properly before the
Arbitrator pursuant to Neutrality Agreement of the current Basic Labor Agreement {Article Two,
Section E; Joint exhihit 1) between ArcelorMittal and the United Steelworkers. The record in
this matter was closed upon receipt of the agreed-upon post-hearing submissions on April |,
2019, The award in this matter is due on April 5, 2019,




ISSUE

Each party accuses the other of having violated Article Two, Scction E of the parties
current (2018) Basic Labor Agreement (herein BLA)., The Union alleges that the Employer has
violaled its obligations to remain neutral during its organizing campaign by several of its actions.
The Employer alleges that the Union also began ils campaign without proper notice and violated
the terms of the neutrality agreement resulting in the Company’s actions. The parties ask the
Arbitra;or to weigh the propriety of their various claims, and to order the appropriate remedy

should violations be found,

INTRODUCTION

ArcelorMittal and the United Steelworkers negotiated a successor agreement effective
September 2018 (Joint exhibit 1). Included in the successor agreement was language referred to
as the Neutrality Agreement (Article Two, Section E). This language of the BLA provides for a
card check procedure for determining whether the Union represents o majority of the bargaining
unit and should be recognized by the Company, The language of this Section also requires that
the Employer adopt a position of neutrality concerning the unionization of its employees, except
under explicitly identified circumstances.

The parties agree that ArcelorMittal/Nippon Steel Calvert (herein AM/NS or Employer)




is a joint venture between the companies whose names appear together on the Calvert facility.
AM/NS is currently operating as a non-union steel mill. As a resuit of ArcelorMittal being a 50
percent owner of AM/NS, the neutrality language of the Basic Labor Agreement (herein BLA)
between ArcelorMittal and the United Steelworkers applies to this matter, The United
Steelworkers turned its attention to organizing the Employer's employees sometime in the Fall of
2018.

On January 2, 2019 the Union notified the Employer of its intent to conduct a union
organizing campaign at the Calvert facility and submitted the Union’s proposed bargaining unit,
Discussions occurred concerning the bargaining unit proposal, however, there is no record that
there was a meeting of the minds concerning the exact scope of the bargaining unit. In January
of 2019 union organizers were given access to specific areas in the Calvert facility and over next
few weeks the areas open lo organizers were expanded through mutual agreement between the
Union and Employer,

Between January 2, 2019 and the middle of March there were events arising from the
union organizing campaign that both the Employer and the Union believed were violations of the
neutrality provisions of the BLA. The result of these events was that botin the Union and the
Employer made allegations that the other had violated their obligations under the neutrality
language of the BLA. Unable to amicably resolve these respective allegations the parties
invoked the arbitration process detailed in Article Two, Section E 7 of the BLA,

This Arbitrator received a letter, dated March 10, 2019 from Patrick Gallagher, which

states.

(S}




Pursuant to the provisions of Article Two, Section E, Neutrality, Paragraph 7,
Dispute Resolution, sub-paragraphs a. thru c. of the 2018 Basic Labor Agreement
between the United Steelworkers and ArcelorMitital USA, the United
Steelworkers (the Union) and AM/NS Calvert *the compaity) (jointly herein after
“the Parties”) are requesting your availability to serve as the arbitrator in resolving
a dispute between Parties. The USW submitted a letter (attached) on March 1,
2019 to the company requesting arbitration. The hearing is to be held withir ten
(10) days of the submission and the decision within five days thereafter.

The hearing will be held in the Mobile, Alabama area, at a location yet to be
determined by the parties. Due to the time constraints the parties respectfully
request a prompt response of your availability. Thank you in advance for your
consideration in this matter,

The parties agreed that hearings in this matter would be conducted beginning on March
19 and continuing on following dates as needed and that the award would submitted on or before
April 5, 2019, The arbitration hearings were conducted on March 19 and 20, 2019 at the
Fairfield Inn in Saraland, Alabama. The parties stipulated that the present matter is properly
before the Arbitrator pursuant to Neutrality Agreement of the current Basic Laber Agreement
between ArcelorMittal and the United Steelworkers, The record in this matter was closed upon
receipt of the agreed-upon post-hearing submissions on April 1, 2019, The award in this matter

is due on ot before April 5, 2019,

UNION'S POSITION

The Union’s position is that the Employer repeatedly violated the neutrality language of
Article Two, Section E of the BLA. The Company conducted captive audience and group

meelings with employees in which management personnel made statements concerning




unionization, including several misrepresentations. These meetings were conducted during
January of 2019, These actions are clearly prohibited by Article Two, Section E.

The Company conducted several smaller group meetings, mandalory shift meetings,
(arourd January 28) in which a power point presentation was made and focused on unionization.
The Union requested a copy of these presentations and a list of dates when these meetings
occurred and, to date, the Employer has refused the Union’s information requests. At one of
these meetings anti-union literature was distributed, and petitions for the revocation of bargaining
authorization cards were placed on tables, This, was allegedly accomplished, by Calvert
employees who were anti-union rather than by management personnel. AM/NS admits to giving
mill access lo a group of anti-union employees who opposed the Union organizing the Calvert
mill. The Employer claims that it did nothing more than provide the exact same access that it
granted the union,

In addition, the Chief Executive Officer of AM/NS (Mr. MacNair) sent several emails,
over the Company’s email system, which were entered into the record of this hearing, As can be
readily gleancd from this evidence, there are numerous comments which are improper under the
neutrality language. Further, the CEO made several allegations of misconduct by the Union, and
offered no proof, save the testimony at hearing, of a few anti-union witnesses, Worse still, one of
the emails contained anti-union statements made by a local Congressman, Further, the CEO was
not called to testify. Without Mr. MacNair's testimony a proper foundation for the emails cannot
be laid, nor can the Union cross-examine him concemning these emails.

The Company has tepeatedly misrepresented the terms of existing collective bargaining

agrecments negotiated by the United Steelworkers, including the ArcelorMitial Basic Labor




Agreement. Management has told its employees that employees of unionized mills “up north”
could bump into jobs at Calvert if those northern employees had greater seniority than the
employees in Calvert. In fact, that claim is tota) falsehood. Seniority, once established under the
BLA, can be exercised in other locations in so far as, if a job becomes open, the senioritied
employee can claim that job before a “new hire” is recruited. There is no bumping right
associated with such preferential hiring arrangemients, This argument was proffered by
management to make Calvert employees afraid of losing their current positions should the Union
succeed in their organizing efforts.

The Company’s allowing access to third-party oppoﬁents of unionization is entirely
barred by its neutrality obligations. The granting of such access to anti-union groups is not
contemplated by the BLA, and is proscribed by Article Two, Section E which requires the
Company to remain neutral “except as explicitly provided herein” and nothing explicitly provides
for the Company to permit a third-party (with whom it shares the opinion of remaining non-
union) to have the access provided for in the neutrality agreement. To permit employees fo
engage in the anti-union condugt, to have consultants/attorneys on site, and to do so with the
same cenditions as the Union clearly violates Article Two, Section E and cannot be permitted
under the BLA.

The Union alse found that the Company failed to “grant continuous access to well-
traveled areas of its facilities to the Union for the purposes of distributing literature and meeting
with unrepresented Company employees.” The clear intent of this provision is to provide the
Union with an ability to.communicate with members of the proposed bargaining unit with respect

to union representation. The Employer has repeatedly thwarted this intent by unreasonably




limiting the areas to which the Union has access and assigning “overseers” to inhibit the Union’s
ability to communicate with employees free from Company intimidation. As time progressed the
Employer relaxed some of the more heinous restrictions, but even as the campaign entered March
the averseers were still present and there were areas in which organizers were still barred from
speaking with employees ~ all in violation of Article Two, Section E 3 (d)(4).

The Employer has violated Article Two, Section E 3(d)(1) and (3) by failing to provide
requested information concerning 150 or so employees that the Employer claims are properly
included in the bargaining unit. The information requested are common factor tests used by the
National Labor Relations Board to determine appropriate bargaining units. The consequence of
the Employer’s delay in providing that information is that the Section E 3(d)(1) notice has not yet
been posted — this, in combination with the anti-union activities of the Employer makes this
violation especially egregious.

The Employer has also violated the language of Article Two, Section‘E by attempting to
add language that was never negotiated. The Employer called for secret ballot elections, contrary
to the card check process found in the BLA. Such a blatant attempt al amending the BLA cannot
be permitted, nor can this Employer action be deemed anything but a thinly veiled anti-union
action.

The Company claims that the Union has made false statements and has therefore given
license to the Employer to make appropriate responses to clear the record. In fact, that claira is
without merit, |

The clear preponderance of evidence demonstrates that the Employer has violated its

obligations to remain neutral (defined in Section E 2b.) The Employer’s defense that it was




permitted to respond to misrepresentations made by the Union. That the Employer believed it
had been released from its neutrality obligations because on a couple of occasions (both of which
were immediately corrected) a union supparter mis-spoke concerning the issue of what a
bargaining authorization card did, and whether a secret ballot election could oceur, Section E 2c.
specifically and clearly speaks to what conditions must be met for the Employer to be released
from it neutrality obligations - and those conditions were no place to be found in this record of
evidence,

The Union urges this Arbitrator to find in its favor on the basis of the record of evidence
before him. The Union requests that the Arbitrator make a remedy which will restore Article
Two, Section E rights to the Union without further interference from the Employer.

The Union proposes that the appropriate remedy for the Employer’s violations should
include: a cease and desist order; that organizers be granted appropriate access including the ST1
break room; and that the Employer will provide all tequested information regarding bargaining
unit issues, Further, the Union asks that the Joint Comimittee prepare a written statement in
which the Company disavows any non-neutral statements, and reaffinm its commitment to
neutrality - including that the Employer will not have access to bargaining authorization cards so
that it knows who signed such instruments. This statement will be read by the Employer’s CEO
in an appropriate employee meeting and subsequently distributed via the Employer’s email
system. Finally, the Union asks that the time limit for its organizing campaign be extended 90
days commencing on the date that the Article Two, Section E 3d(1) notice is properly posted in

the mili.




EMPLOYER’S POSITION

The case before this Arbitrator is a simple matter of the Union violating Article Two,
Section E and the Employer responding to these proven violations as explicitly authorized by
Article Two, Section E 2.c. of the BLA, The Employer urges the Arbitrator to find that the
Union breached its obligations under the neutrality provisions of Article Two, Section E and did
so intentionally and repeatedly.  Further, the Employer abided by the letter and the spirit of
neutrality provisions of the BLA contrary to the meritless allegations proffered by the Union in
{his matter.

Thete is no doubt that the Union distributed bargaining authorization cards in the three
months prior to January 2, 2019. In fact, the Union does not deny this fact. Three Employer
witnesses testified without rebuttal that they were solicited and given bargaining authorization
cards before January 2, 2019, One testified that it was in October that he recetved his, while the
other two were in November and December of 2018. The clear language of Article Two, Section
E 3.4, requires the Union to provide Written Notification of its intent to organize and a proposed
bargaining unit before it distribute bargaining authorization cards. Clearly the Union violated
this requirement,

Article Two, Section E 3d.5 clearly prohibits the Union from misrepresenting facts
concerning employment at AM/NS and from unfairly demeaning the character or integrity of the
Company. The record of evidence demonstrates that the Union clearly misrepresented material
facts concerning the Union organizing at the Calvert facility. Beside general personal attacks on

the character and integrity of individual management personnel, the Union engaged in inlentional




misrepresentations concerning what signing a bargaining authorization card actually authorized

the Union to do, what the collective bargaining process is and how it works and false information
concerning relevant current wage rates for union organized steel mills and for employees at the
Calvert mull.

The record shows that at least one Union witness admits and three Company witness

claim that they were informed by the Union that signing a bargaining authorization card simply
permitted there to be a secret ballot election. Clearly, that mistepresents what would occur here,
a majority signing authorization cards would get the Union recognized as the exclusive
bargaining representative, Albeit, many of the team members at the Calvert facility have
expressed to management that they would prefer a secret ballot and were fearful of reprisals from
the Union should it lose.

[t is also clear that the bargaining authorization card must unambiguously state that the
execution of that card authorizes the Union to be the exclusive bargaining representative of the
employee. The Company received numerous complaints from employees that the cards were
represented to do other things, including requests for information to a request for a secret ballot.
Article Two, Section E 3 d (2) explicitly states that “authorization cards must zmanibiguozw state
thai the signing employees desire to deyignate the Union as their exclusive representative,

The Union seemed to have taken the position that the BLA, as applied to ArcelorMittal
unionized mills was just the starting point for what would result from collective bargaining in
Calvert. Union organizers were promising things would accrue to the employees in Calvert
through the existing contract and that more could be expected, i.e., higher wages, more benefits,

ete. In fact, that's not how collective bargaining works and the give and take exhibited in that



process is not something that can be predicted with any degree of certainty. To represent the
BLA as a starting point and that things could only get better for the employees 15 & very serious
misrepresentation.

Finally, the wage rates provided on the Union fliers are not consistent with the correct
information provided by the Employer. The Union attempted to confound the hourly wage rate
by its presentation (or lack thereof) of profit sharing. That Union effort at misleading the
employees could not be allowed to stand unchallenged, and therefore management simply
corrected the record as Article Two, Section E 2.c. allows.

The Union’s complaint that it was not provided with access to well-traveled areas of its
facility is not only unfounded, but clearly excceds what the authors of the BLA contemplated,
The record shows that the Union was provided with access to areas in the facility where it had
access to Calvert employees, The Company went to great lengths to provide safe areas where
union organizers could approach employees without unreasonably interfering with production or
jeopardizing the safety organizers or employees, The record also shows that when requested
other areas were considered by management and in several cases, additional access was
permitted. Clearly, this Union claim has no merit.

The Union's proposed bargaining unit sought to have included “all full-time and regular
_ part-time production and maintenance employees.” That broad description includes planners and
specialists to which the Union now seems to object. It is the Union who proposed this bargaining
unit, it is not for the Employer to justify exclusions from the Union’s proposal. If the Union
wishes to modify its proposal it is the duty of the Union to identify who should be excluded, not

the Employer. This Union complaint is also without merit,
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The record shows that the determination of the bargaining unit was not completed by
January 2 or, for that matter, March 20. The record also shows that the representatives of the
Union and Employer continued to meet in an attempt to resolve issues concerning the bargaining
unit - to no avail, There is no violation to be found in the determination of the bargaining unit, it
was just a matter of not reaching a meeting of the minds as soon as may have heen contemplated
by the framers of the BLA.

Only because the Union misrepresented several of the facts relevant 1o its organizing
campaign did the Employer become involved, The clear Janguage of Article Two, Section E 2.b.
authorizes the Employer to cease its obligations under the neutrality if the Union misrepresents
facts or demeans the character or integrity of the Company during the Union organizing
campaign, Clearly the Union misrepresented facts and forced the Employer’s hand to correct the
record, The Employer was left with no alternative excepl to correct the misrepresentations
broadcast by the Union.

The Union also complains that the Employer giving the opponents to unionization was
somehow improper. Nothing could be further from the truth. Neutrality, means exactly that, if
there are those who which to be represented by a union and those who actively oppose such
representation, then a truly neutral position is to provide both side with exactly the same access
and that is exactly what the Employer did. There is nothing in the language of the BLA that bars
the Employer from providing access to employee groups who take a position different from that
taken by the Union. To claim that this neutral stance violates Article Two, Section E is without
merit.

The variety of complaints brought by the Union alleging the Employer violated its

1




neutrality obligations are without merit, Most of these complaints are simple smoke screens Lo
divert the Arbitrator’s attention from those misrepresentations and demeaning actions committed
by the Union. All that has occurred from the Employer side in this case were responses to Union
violations which are contemplated by Article Two, Section E 2 ¢.

The Employer asks that the Arbitrator formulate a remedy that will remedy the Union’s
violations. The Union should be ordered to cease organizing cfforts immediately and for a period
of one year from the Arbitrator’s award. During that one year peried, the neutrality requiremenis
on the Employer should cease, the Union should desists from further violations of the BLA, and
the Union agrees to abide by all Employer rules, policies and procedures if ever permitted on
Company property again. Further, the Union should prepare a written apology for violating the
neutrality agreement and retract all violative comments which should be posted in the mill for
thirty, on the facebook page for thirty days, and read aloud to all team members by a designated
Union representative, The Union should also be ordered 1o strictly adhere o the requirements of
BLA and if it engages in future misrepresentations or attempits to organize before giving notice or
otherwise violates the neutrality agreement it forfeits its rights to the card-check process and the

Company’s neutrality.

ARBITRATOR'S OPINION

The disputes between these parties arises from a union organizing campaign that is
covered by specific contract language of the BLA between one of the two parent companies

(ArcelorMittal) of this Employer and United Steelworkers. Thete is no dispute that the BLA,
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including Article Two, Section E applies to these parties with respect the subject union
organizing campaign,

The relevant language of the BLA applicable in this case is the Neutrality Agreement
memorialized in Article Two, Section E of the 2018 BLA (Joint exhibit 1), Each party alleges
that the other has violated specific provisions of this section of the BLA, The Employer contends
that it is authorized to cease abiding by the neutrality requirements if the Union engages in the
types of misconduct it claims is proven hete. The Union, claims that the Employer was in no
way relieved of its neutrality obligations and that the conduct proven here shows the Union
complaints to be meritorious. Each party has also requested specific remedies to correct the
perceived wrong committed by the other.

The parties have contentions with respect to failures under Article Two, Section E of the
BLA. The Company claims that the Union distributed authorization cards prior to the required
notice of the organizing campaign (Article Two, Section E 3.a.). Both parties complain that there
was no meeting of the minds concerning the appropriate bargaining unit Article Two, Section E
(2)(3). These two matters are allegations separate and apart from matters specifically proscribed
in Article Two, Section E 2.c, which involve charges of misrepresentations or demeaning the
character or integrity of the Company or its representatives. The Arbitrator will examine the
aliegationé of violations of Article Two, Section E 3.a. (Bargaining Authorization Card
Distribution) and Article Two, Section E ¢. (Misrepresentations and Demeaning the Company or
Its Representatives) before examining the contentions brought by the parties concerning Article

Two, Section E (2)(3) (The Appropriate Bargaining Unit).
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Article Two, Section E 3.2, JOrganizing Procedures)

Article Two, Section E 3.0, of the BLA states:

Prior to the Union distributing authorization cards to non-represented employees

at a facility owned, controlled or operated by the Company, the Union shail

provide the Company with written notification (Written Notification) that an

organizing campaign (Organizing Campaign) will begin, The Written

Notification will include a description of the proposed bargaining unit,

The BLA language cited above states that “prior to the Union distributing authorization
cards” that written notification will be given to the Employer that an organizing campaign s
going to begin, The date of the required notice is not in dispute, and that was January 2, 2019,
Three Employer witnesses (Poelinitz, McDonald, and Lane) testified that they obtained
bargaining authorization cards before the Janvary 2, 2019 Written Notice, A Union witness
(Burton) testified that he had cards before the January 2.notice, but was instructed sometime
prior to January 2019 not to distribute those cards until the Notice was given to the Emaployer.
The testimony of at least one ather Union witness was consistent with the cards being in his
possession but being instructed not to distribute the cards (Whatly).

In examining the above cited language there is no identified remedy/penalty for the early
distribution of bargaining authorization cards; as is the case of Article Two, SectionE 2 ¢
violations where the remedy/penalty for transgressions on its requirements are explicitly
identified, The timing of the distribution of bargaining authorization cards does not taint the

process of deciding whether to sign those cards. The authors of the BILA contemplated problems

may occur with cards, and language was included Article Two, Section E provides for fora

14




safeguard against such violations. The language of the Article Two, Section E d(1)8 states:
“Employee signatures on the authorization cards will be confidentially verified by a neutral
third party chosen by the Company and the Union. " Verification of the bargaining authorization
card means that a neutral third party will determine that the card was properly signed pursuant to
the requirements of the parties’ BLA, Clearly, for a card to be properly executed it must be
signed after the date of the Written Notice, and the card provides for date it was signed. In
examining the subject bargaining authorization card (Employer exhibit 6) the fourth line from the
top is for the date and signature, The bottom full line on the authorization card is for the
signature of a witness. Further, the verification of these cards is required to be performed by an
independent neutral party mutually sefected by the Union and Employer.

There were three Employer witness, all who claimed they did not sign their authorization
over to the Union, one of whom was a leader of an anti-union group, is not persuasive evidence
of repeated, serious irreparable violation of the language of Article 2, Section E. Further, two
Union witnesses testified that they were instructed not to distribute the cards, albeit days after
they obtained them, until after proper notice was given to the Company.

Moreover, had there been evidence of significant card distribution, the requirement of
independent card vetification is persuasive that adequate safe-guards are in place to prevent the
abuse complained of by the Employer. Therefore, while it is clear that cards were given to union
activists for distribution, the evidence is not persuasive that anything untoward occurred that
would not have been corrected in the verification process or in any way permitted any

repudiation of the Company neutrality obligations.




Article Two, Section E 2 ¢. [Misrepresentations, Demeaning Conduct]

Both partics made allegations concerning the conduct of the other under this language of
the Neutrality Agreement. In this case, the Employer may cease its neutrailty only with a
showing that the Union is intentionally or repeatedly (afier having the maiter called to ihe
Union's attention) materially misrepresenting to the employees the facts surrounding their
employment or is unfairly demeaning the integrity or character of the Company or its
representatives (Article Two, Section E2 ¢.)

The Company’s obligation concerning neutrality is outlined in Article Two, Section E, 2

a. and b, Paragraph b, defines neutrality for the purposes of this Agreement:

Neutrality means that except as explicitly provided herein, the Company will not

in any way, directly or indirectly, involve itself in any matter which involves the

unionization of its employees, including but not limited ta efforts by the Union to

represent the Company’s employees or efforts by employees to investigate or

pursue unionization.

This is a high bar, the Company is to cannaot involve itself in any matter which involves
the unionization of its employees. Neutral means that the Employer has no role to play, nothing
to communicate, or any indivect influence in unionization matters, The exception to these high
bar is through demonstration to the arbitralor that proscribed behaviors intention or repeatedly
occurred and the later only after the complaint was first brought to the Union for voluntary

remedy.,

Clearly the Company has involved itseif in both directly and indirectly in matiers




involving the unioniza@ion of its employees. The Company claims that the explicit language of
Article Two, Section E 2 ¢. provides for the Company to cease its neutrality when the Union is
intentionally or repeatedly (after having the matier called to the Union's attention) materially
misrepresenting lo the employees the facts surrounding thelr employment or is unfairly
demeaning. . . the Company or ils representatives. Therefore, the Company may cease its
neutrality if, and only if, it can show witha preponderance of the credible evidence that the
Union engaged in one or more of the proscribed bebaviors; otherwise the Employer’s
communications are contrary of its neutrality ob[igalions; in violation of its obligations to remain
neutral,

The Employer accuses the Union of several misrepresentations and of demeaning the
integrity and character of the Employer’s representatives. "These accusations are that the Union
misrepresented the collective bargaining process, misrepresented the preferential hiring
provisions of the BLA, misrepresented what the bargaining authorization cards are,
misrepresented the collective bargaining pracess, misrepresented wages, and demeaned the
character of Employer representatives. Each of these matter will be examined, in turn, in the

following paragraphs of this Arbitrator's opinion.

Did the Union misrepresent the preferentinl hiring provisions of the BLA?

The Employer alleges that the Union misrepresented the preferential hiring provisions of
the BLA to AM/NS employees. It is afleged by the Company that BLA permits the bumping of

AM/NS employees by employees from other facilities and other locations, The
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misrepresentation charged by the Company is that the Union claimed that the Company’s
interpretation was inaccurate. Clearly the Employer alleges that the BLA permits seniority to be
the basis to bump employees and should the BLA be adopted in Calvert employees in Alabama
would be put at risk - regardless of Union assurances otherwise.

Nothing in the plain language of Article 5, Section E (Seniority) 10 (Permanent
Vacancies and Transfer Rights or Section H (Manning New Facilities) suggests that bumping
rights exist for employees in other location for positions in Calvert. Article 5, Section E clearly
identifies compelitive seniority how it is earned and where it may be exercised. The
unambiguous language does not support the Employer’s position, but does support the Union’s
claim that employees from other facilities or in other locations cannot exercise their plant or
department seniority earned elsewhere in the AM/NS Calvert mill.

The contention that Calvert employees can lose jobs to union members who earned their
seniority elsewhere is not a sales point to the Calvert employees. Without gredible evidence,

with & sound foundation, this contention appears to an anti-union tatking point.
Did the Union misrepresent what the bargaining authorization cards are?

The Company alleges that the Union misrepresented what the Union bargaining
authorization cards are. The Company called three witnesses who testified concerning their
understanding of the bargaining authorization cards (Poellnitz, McDonald, and Reed) two of the
three testified that they understood that the cards were not to authorize the Union to bargain on

their behalf, but were requests for a secret ballot election, The third testified that the bargaining
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card was simply a request for information and he was unsure of what rights he was signing away
s0 he did not sign it

The record of evidence in this matter contains three witnesses of the thousand plus
Calvert employees. No corroboration of this testimony was offered by independent observers,
nor is there credible and reliable results of an investigation into this matter — just the claims of
these three employees, at least two of whom exhibited their negative attitude toward the Union
and its organizing efforts.

The best evidence is the bargaining authorization card which clearly states what it is and
its purpose. Employer exhibit 6 is a Union bargaining authorization card and its states: “YES!/
WANT UNITED STELWORKERS REPRESENTATION HEREBY AUTHORIZE THE [The
Sicelworkers] TO REPRESENT ME IN COLLECTIVE BARGAINING.™

The card itself speaks to what its purpose is and there is nothing on its face that could be
mistaken for dual representation or consistent with the interpretation offered by the Employer’s
three witnesses. On the back of the card there is further explanation:

This card will be used to secure Union recognition and collective bargaining

rights. Initiation fees are waived for all current employees and no dues will be
paid until your first contract has been accepted.

There are a number of emails concerning the issue of bargaining authorization cards in
this record, In the main, these emails are from Howie MacNair, CEQ of AM/NS to the

employees at Calvert, Inan email, dated January 12, 2019 (Union exhibit 5), Mr. MacNair




writes, in pertinent part:

Dear Team Members:

During the past several days we have received numerous questions and complaints
from team members who say they signed Steelworker union authorization cards
under false pretenses, such as:

After being assured that signing a card was merely a request for more
information;

After being assured that there would be a secret ballot election conducted
at some later date,

After being assured that signing a card would guarantee receipt of a large
cash bonus;

After being threatened that the union is getting in to AM/NS, so members
had better sign a card or they would somehow be singled out later for
refusing to support the union; and

Afier being solicited prior to January 2, 2019, which was the earliest date
the USW was authorized to begin soliciting signed cards.

If true, such misconduct on the part of the USW and/or its agents constitutes a
serious violation of the Neutrality Agreement. Therefore, if any team member
believes that he or she signed a card under such circumstances, or otherwise
believes their rights have been violated, you are welcome to report your concerns
to management, We will investigate and take appropriate action depending on the
circumstances. You certainly are not required to share your concerns with
management; this is your choice.

Albeit, conclusions were distributed to employees and investigations were promised if
such complaints were brought to management. There is no evidence, whatsoever, in this record

of any investigation giving rise to this email. Further complicating the Employer’s position on



this matter is the author, Mr. McNair, was not call to testify - albeit, he authored a large number
of such emails in this record.

Moreover, there are the requirements that the alleged misrepresentations be intentional or
repeatedly made after the issue was brought to the Union’s attention i the clear language of
Article Two, Section E 2. The one Union witness who testified stated he had mistakenly said the
card was for a secret ballot election and that he was corrected by Mr, Gallagher. The witness
also testified the mistake was not repeated, There is no evidence that this was ever brought to the
Union except by the this very public admonishment - itself a violation by the Company. The
Company’s claims of neutrality later in this same email, ring hollow. One does not directly call
out the Union, using words such as are present here and then suggest that this is consistent with
neutrality.

Simply put, this Arbitrator is not persuaded that the Company maintained its neutrality
with respect to these issues as required by the BLA. The Company’s allegations concerning
bargaining authorization cards is without merit and its communication to employees is not

authorized by Atticle Two, Section E 2 ¢.

Did the Union misrepresent the collective bargaining process?

The Company alleges that the Union misrepresented the collective bargaining process.
There is no evidence of an investigation by the Company, only it having received a complaint
from a couple of employees, both of whom testified at hearing. There is no evidence that this

allegation was brought to the attention of the Union without the allegation being made public,
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and no evidence that once it was made public that the alleged behavior continued.

The Company claims that the misrepresentation the Union made was that the BLA
between the Union and ArcelorMittal was simply a starting point and that any negotiations would
only improve upon those wages and working conditions. Two witnesses, without evidence of an
investigation or corroboration of any Kind is a very thin record upon which to find misconduct
which “intentional or repeated.”

This Arbitrator was provided no context tojudge whether the claims were stated as fact
or as opinion, The witnesses presented no specific time and were made reference to a particular
meeting. If these events occurred and in a public forum cotroboration and foundation must be
presented to find such claims credible. In this case, the Arbitrator simply was not persuaded
these events occurred.

The recard concerning this matter is not persuasive that the Union engaged inany

misrepresentation contemplated by the framets Article Two, Section E 2 c.
Did the Union Misrepresent Wages?
Perhaps this allegation is the one left with the least supporting evidence and is the one

lacking the most in face validity. Union exhibit 14 is an email to Calvert employees from Mr.

MacNair which states, in pertinent part:

From: MacNair, Howie
Sent Wednesday, February 27, 2019 2:00 PM
Subject: Clarification of Misrepresentations

S
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As expressed throughout this attempt to organize, [ continue to provide factual
information in an effort to ensure our team member are informed with accurate
data. This week, the USW released a handout comparing wages at AM/NS
Calvert to USW represented plants. Unfortunately, this handout was not a fair or
accurate comparison and did not fully illustrate the wage differences. The
handout only displayed the AM/NA Calvert base wages and did not account for
the production bonus based off defined Key Performance Indicators. The chart
below shows a comparison which include AM/NS Calvert base rates plus
incentive bonus. There are two scenarios shown, one which reflects the actual
2018 incentive bonus payout of 12,77% and a second showing the target of 20%.
You will immediately notice that our wages are significantly higher, even without
a target payout. Our goal is to always meet our KP1 targets so that we can achieve
the full 20% payout. Working together as a team and ensuring our focus is on the
business will help us achieve these targets,

In comparing the Employer’s data in the chart in Union exhibit 14 to the data Mr,
MacNair complains of; it is discovered that the wage data is exactly the same. What is not
included in the Union dats is incentive pay. MacNair choose to label this “misrepresentation”
when, in fact, what he is ohjecting to is that the incentive pay data for Calvert was not presented
in the Union’s document.

The Employer could have remained neutral and simply posted its incentive pay number
without the editorializing that he was the source of factual information and that the Union was
being unfair and inaccurate, A difference in presentation, or communication style cannot be
rationally characterized as misrepresentation. This Arbitrator is persuaded that this email is a
clear violation of the neutrality requirements of Article Two, Section 2 ¢, v Withoul persuasive
evidence presented at hearing, such a partisan communication is impraper under the clear

language the Neutrality Agreement,
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Did the Union demean the character of Employer representatives?

The Employer complains that the Union has demeaned the Company and its
representatives. What Article Two, Section E 2.c. explicitly proscribes is:
. The Union is intentionally or repeatedly (after having the matter called to
the Union’s attention) materially misrepresenting to the employees the facts

surrounding their employment or is unfairly demeaning the integrity or character
of the Company or its representatives.

The conduct proscribed {s specific and there must be a showing of intent or repeated
occurrences after the matter was called to the Union's attention. There are several alleged
instances of dcmeqning statements or publications complained of by the Company,

The Company two exhibits (Employer exhibits 7 and 39) which are graphics. Employer
exhibit 7 is a little dog with his nose up the posterior of a larger dog with a caption of *We all
have that one co-worker that’s like this with the boss.” While in bad taste, the subject matter is
co-worker who is implied to be a brown-nose; not the Company nor its representatives. This
alone should be discouraged, but it is not a proscribed behavior under Article Two, Section E 2 ¢,

The second graphic is allegedly a picture of Mr. MacNair with two persons behind him,
in front of a sign with AM/NS Calvert in red letters. The caption in this graphic is “Howie out
here running AM/NS like death row records!!!” From the two African American individuals
standing behind Mr. MacNair, this Arbitrator takes the graphic to imply that death row records, is
the record label which handled several rap artists, including Snoop Doggy Dog and Dr. Dre,

among others, This label had periods where it was controversial, and periods when it was quile
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profitable, As with anything like this the implication is going to vary from individual to
individual, and this Arbitrator seriously doubts that many people in South Alabama are fans of
this label or know much about its history. This Arbitrator is not persuaded that this is credible
evidence of demeaning the integrity or the character of Mr, MacNair.

Union exhibit 12 in paragraph #4 states, in pertinent part: Mr. Thompson made statements
on social media that we consider to be demeaning 1o the integrity and character of the owner of
ArcelorMittal and his familty. Employer exhibit 32 is a picture of a social media interaction
between K. T ﬁompson and T, Hurt. Mr, Hurt made the statement: [ believe there was no raises
for 8 years as soon as they hear the union is coming you recent [sic] we don’t pay for healthcare
why because the company makes biflions of dollars and when I get old and your bones are
broken and you can’t breath you should have a proper health care plan and pension to live off
of, why because you help mittal and his family become billion it's a stranger voice for beiter
{iving wage and a safe work environment [ can shis down equipment and don't feel like 1 will
have any retaliation because the unton is backing me. In response to Mr. Hurt’s comments, Mr,
Thompson wrote "/ agree with everything u saying. My point in my last statemen! was that
people up north have unions and keep them because they are good if u mis interpreted my post.”
This Arbitrator read Mr, Thompson’s post and is not at all persuaded that he, in anyway,
demeaned the integrity or character of the Company or its representatives or in this case owners
of the business.

In sum, there is no evidence in this record that supports the Company's position that it
was given license to cease its neutrality under the provisions of Article Two, Section E 2.¢. of the

BLA.
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Article Two, Section E (2)(3) IEmployee Lists and Determination of Appropriate Unit

There is no dispute that the Union's Notice of January 2, 2019 had attached a proposed
bargaining unit. The parties also agree that bargaining unit determination procedures contained
in Article Two, Section E (2)(3) have not been completed.

The Union contends that the Company has not provided information it has requested in
order to make accurate assessments of which employees should be included and which
employees should be excluded from the bargaining unit, From the record made before this
Arbitrator it is clear that much of what was testified to by Employer witness Geary was
information useful in determining the appropriate bargaining unit. It is also clear to this
Arbitrator that Union representative Gallagher and Employer representative Stadtlander
{respective members of the dispule resolution team) have had a productive and professional
relationship, albeit, that relationship evolved over the period of the Union’s organizing
campaign.

The evidence in this record is not sufficient for a finding of a willful violation of the
neutrality agreement with respect to the appropriate establishment of the bargaining unit at
Calvert, What is persuasive with respect to this issue, is that there is information and expertise
available which will permit the parties to arrive at an agreeable bargaining unit with good faith
bargaining between the members of this committee, It is also clear to this Arbitrator that with

the Company’s available expertise this is not burdensome task and can be completed relatively
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quickly. Therefore, this issue is properly remanded to the parties for further consideration and an
expeditious and reasonable determination of the proper bargaining unit, based on the factors
normally considered by the National Labor Relations Board.'

The language of Article Two, Section E, 3.d.(3) states:

As soon as practicable following Writlen Notification, the parties will meet to

attempt to reach an agreement on the unit appropriate for bargaining. In the event

that the parties are unable to apree on an appropriate unit, either party may refer

the matter to the Dispute Resolution Procedure contained in Paragraph 7 below.

In resolving any dispute over the scope of the unit, the arbittator shall apply the

principles used by the National Labor Relations Board,

All excuses laid aside, the parties will meet and confer in an attempt to agree on the
appropriate scope of the bargaining unit, [f, within seven calendar days, an agreement is not

reached on the appropriate bargaining unit the matter will be resolved on the basis of the March

20, 2019 submission to this Arbitrator,

Conclusions Concerning Article Two, Section E 2.c. Allegations

In careful consideration of the record made before this Arbitrator concerning the

" Basic Guide ta the National Labor Relations Act, Washington D.C.: GPO, 1997, p. T
How the appropriateness of a unit is determined. Generally, the appropriateness of a bargaining
unit is determined on the basis of a comniunity of interest of the employees involved. Those who
have the same or substantially similar interests concerning wages, hours, and werking conditions
are grouped together in a bargaining unit. In determining whether a proposed unit is appropriate,
the following faclors are also considered: 1. Any history of bargaining, 2. The desires of the
employees concerned, and 3. The extent to which employees are organized (Section 9(c)(5)
frbids the Board from giving this factor controlling weight.
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Company’s claim that it was permitted by the clear language of Article Two, Section E 2.¢. to

cease remaining neutral. The record does not show that the Union violated the proscriptions of

misrepresentation or demeaning the integrity or character of the Company or its representatives,
Further, there is little to nothing in this record that shows the Union’s intent nor is there evidence
that any of these alleged transgressions were properly brought to the Union before the Company
simply waded into the public arena with their improper communications.

By failing to demonstrate merit in any of the charges brought against the Union, the
Employer has acted as though it had the explicit exceptions fulfilled for it to cease neutrality,
when in fact it was bound by its neutrality obligations. By reading the entire first sentence it is
apparent that this cessation is not the Employer’s call - the language says: The Company’s

conunitment to remain neutral as defined nbove may only cease_upon the Company

demonstrating to the arbitrator . . . femphasis added] The Union is entitled to an appropriate

remedy for these Employer violations,

The are three remaining issues of which the Union complained. The Union complained
that it was not given proper access to the facility so that it could comtact employees of AM/NS
Calvert. The Union claims that thisl violation was aggravated because the Company had utilized
captive audience speeches to make direct comments concerning issue surrounding the Union’s
organizing campaign. The second is whether the Union’s Organizers were given proper access,
the third issue is the Company providing access on the same basis as union organizers to an
employee “group” opposed to the unionization of the Calvert facility, Finally, the fourth issue
was the Employer’s oft demanded secret ballot be substituted for the card check process.

Each of these issues will be examined by this Arbitrator in the following paragraphs of
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this opinion,
Employee Meetings with Management

Union exhibit 17 is a thumb drive which contains recordings of Company meetings in
which Calvert employees were addressed by management personnel, primarily the CEO
concerning a range of issues, which included topics surrounding the Union organizing campaign.
The Company claims that these were nof captive audience speeches, but the employees were
simply invited to attend, The cause, according to the Company was its need to properly
communicate concerning issues surrounding the Union organizing campaign.

Whether these are truly captive audience speeches is of little consequence under the
language of Article Two, Section E What is of consequence is that the Employer;s speakers
made utlerances which are clearly in breach of the obligation to remain neutral. Neutral in this
case is not a difficult concept, it is defined in Article Two, Section E 2 b, and requires the
Employer to absolutely refrain from involving itself in any matter which involve the unionization
of its employees . . . Such involvement is clearly identified to include both direct and indirect
involvemnent.

Closely related was the local Congressman’s opinion concerning unionization, Such
opinions are outside the scope of this arbitration, but when the Employer brings this in to
influence employees it aggravates the violations contained in the meetings and emails,

This Arbitrator is persuaded that these meetings and their associated communications are

improper and violate Article Two, Section E 2 of the BLA.
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Access by Union Organizers

The record shows that the Employer was slow to provide proper access to areas of the
facility that the Union believed necessary to be able to have access to employees. As time went
on, and there was interaction between the Union and Employer representatives, access became
more acceptable to the Union and broader across the facility, In this Arbitrator’s consicered
opinion, with the final break room addition (ST1), the Union appears to have few problems with
the access now granted, with one exception.” The Union objects to the overseers accompanying
organizers in the facility,

In non-working areas such as break rooms and parking lots overseers are not appropriate.
However, in areas of the facility where production cceurs and other work is routine which
involves hazards or sensitive materials, a designated escort is not unreasonable - but that escort
cannot be privy to any discussions between employees and organizers. It must be remembered
there is a balance of rights - the Union has the right to organize, but the Employer has the right to
control the business.

This Arbitrator is not persuaded from the evidence presented that any further access is
necessary and should be ordered, Further, it appears that over time the Union and Company has
been able to work through any of their difficulties with respect to access, In any event, the
Arbitrator will retain jurisdiction over this issue to resolve any dispute that may arise in the

Union having proper access to employees,

* 1In all respeets the law governing organizer access to the facility is appropriate guidance
under Article Two, Section E of the 2018 BLA.
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Equal Access to Anti-Union Groups

The language adopted by the authors of the Basic Labor Agreement binds the parties and
this Arbitrator, The Arbitrator's grant of authority derives from the BLA and Aurticle Five,
Section | 6.b. states the authority of the Arbitrator:

The member of the Board (arbitrator) chosen in accordance with Paragraph 7(a)

below shall the authority to hear and decide any grievance appealed in accordance

with the provisions of the grievance procedure as well as disputes concerning the

Insurance Agreement, The arbitrator shall not have jurisdiction or authority to

add to, detract from or alter in any way the provisions of this Agreement or the
Insurance Agreement.

The dispute before this Arbitrator is the proper interpretation of Article Two, Section E
and its application to the facts and circumstances presented by the parties. As previously cited
Article Two, Section E b defines neutrality and uses very specific language. The operable
language is . . . the Company will not in any way, directly or :'udirect{v, involve itself in any
matter which involves the unionization of its employees.

The Union complains that the Company has provided the exact same access to Calvert
employees as has been granted the Union, The Union contends that this violates the neutrality
agreement in that the anti-union group now provided the same access as the contract provides the
Union is an indirect involvement by the Company. The anti-union position taken by this anti-

union group provides the contrary case to employees which is barred to the Company by the

3 'This restricted authority also applies to disputes under Article Two, Section E
(Neutrality.
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BLA.

The Union’s position has merit, it is not unreasonable to view the Company’s actions as
an indirect invalvement in the matter of whether employees should decide to unionize.
Moreover, the authors of the BLA focused Article Two, Section E on the Union and the
Employer; and provided no rights or recognition to any other outside group. Without clear
language which identifies the anti-union (or any other outside group) as a party to the neutrality
agreement the Company violates Article Two, Section E by granting access as though the BLA
permitied such. This is a matter of contract between the parties, and not an issue of public policy
whicli is not an issue with the BLA in this application.

The record of evidence befére this Arbitrator and the plain language of Article Two,
Section E persuades the Arbitrator that the granting of access for the purposes of presenting a
contrary view to the Union’s organizing the Calvert employzes is improper under the BLA and is
a violation of the Employer’s neutrality obligations. This Arbitrator’s most generous view of this

Employer conduct is that this is indirect involvement that is barred.
Seccret Ballot

Numerous email communications authored by Mr, MacNair speak to the idea of a secret
ballot. Article 2, Section E 3d (5) clearly and unambiguously requires a card check process,
Nothing in Article Two, Section E identifies a secret ballot election as an option.

A simple reading of the entirety of the Article Two, Section E makes plain and clear that

the authors of the BLA intended that the card check process be used. Mr. MacNair wrote in part
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(Employer exhibit 28):

Dear Tearn Member,

The USW’s most recent communication acknowledge on undeniable fact. That is
the USW remains unwilling to let you have a secret baliot election to determine
whether they will become your “exclusive representative.” My request for a
secret balfot election was based on my belief that a number of misrepresentations

have caused unnecessary confusion about the process and consequences of
unionization.

The BLA requires the card check, to claim the Union is granted discretion is not
consistent with the clear language of the binding contract, [t appears that the Employer is
attempting to rewrite the contract to conform to their personal beliefs. This is clear evidence of a
lack of regard for the contractual requirements contained in the BLA, and is convincing that the

Employer violated its neutrality obligations.

CONCLUSION AND AWARD

L. The Company has violated its neutality obligations under Article Two, Section E of the
BLA. The Company failed to show that the Union had violated the proseriptions of Article Two,
Section E 2 ¢. and therefore it was obliged to strictly adhere to its neutrality obligations and it did
not. Therefore, the Union's requested remedy is herein ordered, insofar as it is consistent with
the record and the spirit and intent of the BLA:

A. Complicating the Employer’s position is the clear language of Article Two, Section E

i3



where a showing to the Arbitrator is necessary before cessation of neutrality by the

Employer,
2. ‘The Company is ordered to provide access to employees in all non-working areas of the
mill including the ST1 break room, and other such areas as the Company had permitted prior to
March 10, 2019, The Company is ordered to refrain from the use of overseers or observers of
union organizers in the non-working areas of the mill, and that such observers will be permitted
wher necessary for security or safety in working areas of the mill but must keep a reasonable
distance such that they are not privy to the discussions between union organizers and employees.
3. Access to employees by groups other than the Union shall not be permitted by the
Employer on company time or propetty if the purpose of that group is to present a case contrary
to that presented by the Union. This constitutes impropet, indirect involvement in unionization
issues.
4. The parties are 10 meet and cqnfcr concerning the appropriate bargaining unit
immediately upon receipt of this award. The Employer will provide the information necessary
for the bargaining unit determination, including but not limited to, employee lists, job
descriptions, job qualifications and methods of compensation. If the parties are unable o agree
upon an appropriate bargaininf;r, unit within seven calendar days, this Arbitrator will then apply
appropriate factors to the employees and their jobs (description, qualifications etc.) and
determine the bargaining unit. The Employer will strictly adhere to the requirements of
Company neutrality,
5. Any complaint of a violation of Article Two, Section E 2.¢, will be investigated

thoroughly by the joint dispute committee and their findings reported to this Arbitrator fora
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determination of whether the neutrality obligations continue to bind the Employer pursuant to
Article Two, Section E 2c.

6. Notice will be given of the new Union organizing campaign within ten days of the receipt
of this award.

7. The BLA requires a card check process, consistent with that noticed by the Nationai
Labor Relations Act as amended. A secret ballot is not and has not been contemplated by Article
Two, Section E of the 2018 BLA.

8. The conclusion section of this award shall be posted on bulletin boards where the Calvert

employees have access and may read the findings and orders.

At Fort Wayne, Indiana

S/

David Al Dilts
Arbitrator
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RESPONSE TO APPLICATION FOR COMPLIANCE HEARING AND CLARIFICATION

o e S

In the Matter of the Request for a Compliance Hearing
and Clarification of the Arbitrator’s Award of April 5, 2019 in the Case of:

United Steel, Paper and Forestry, Rubber, Manufacturing, Energy,
Allied Industrial and Service Workers, International Union, AFL-CIO/CLC
(herein the Union)
and
ArcelorMittal/Nippon Steel Calvert,

Calvert, Alabama

(herein the Employer)

David A. Dilts
Arbitrator

April 19,2019

APPEARANCES:

For the Union:

Anthony P. Resnick, Attorney

Patrick Gallagher, District I, Sub-District Director
For the Employer:

Richard J. Morgan, Attorney
Meryt Cowan, Altorney

The Employer submitted a request for an award clarification and compliance hearing on
April 8, 2019. The Union responded to that request on April 9, 2019.
RECEIVED

APR 22 201
USW LEGAL DEPARTMENT




INTRODUCTION

The Employer submitted a reqﬁest for a Compliance Hearing pursuant to Article Five,
Section | 6.f, of the BLA. The Union objects claiming the request is substantively meritless and
inappropriate procedurally. The Employer requests a supplemental clarification order and
interim abeyance order. The Union asserts that there is ho basis for the Company's request relief,
and no reason to further delay matters by revisiting issues that were conclusively settled by the

Award,

ARBITRATOR’S OPINION

Compliance Hearing

Pursuant to the Code of Professional Responsibility of the National Academy of
Arbitrators', 6. Post Hearing Conduct, D. Clarification or Interpretation of Awards, to wit: *No

clarification of an award is permissible without the consent of both parties. Under agreements

" The Code of Professional Responsibility can be found on the NAA’s website and is
subscribed to by the Federal Mediation and Conciliation Service and the American Arbitration
Association. Elkouri and Elkouri, How Arbitration Works, elghth edition. Arlington, VA:
Bloomberg BNA, 2016, p 7-2, states, in pertinent part: Arbitration procedures are shaped by
legal requirements, the agreement of the parties, and the directions of the arbitrator {FN
deleted] If the parties have agreed (o arbitrate under the rules of an administrative or
appointing agency, some procedural matters will be governed by those rules [FN deleted]. In
addition the conduct of the arbitrator is generally subject to the Code of Professional
Responsibility [FN deleted].



which permit or require clarification or interpretation of an award, an arbitrator must afford both
parties an opportunity to be heard,”

The Company submitted an April 8, 2019 application for clarification, an abeyance order,
and request for a Compliance Hearing,

The Union’s response to the Employer’s request for a compliance hearing is that such a
request is inappropriate and procedurally defective, The Union asserts that the Company has
made no effort to comply with the award or even discussed the matter with the Union. The
Employer’s application makes no reference to disagreements with the Union, or for that matter,
any discussions with the Union concerning the application of the award and ordered remedies,
Therefore, without explicitly identified disagreements with the Union there is no basis fora

compliance hearing. Article Five, Section | 6.1 states!

Where the partles are in disagreement with respect to the meaning and

application of a decision, either party may apply to the Board fot a compliance
hearing in accordance.with rules that the Board shall prescribe. Such application

shall be given priority and be resolved by the Board within thirty (30) days,
{ermphasis added)

A compliance hearing is not a vehicle for the party to re-litigate a cause of action in
which they did not prevail, There are conditions imposed in above cited language concerning the
granting of a compliance hearing, The condition is that the parties must be in disagreement with
respect to the meaning and application of a decision. Without a record of even discussions
concerning the meaning or application of any remedy, the Arbitrator is not persuaded that a

compliance hearing can be granted, Further complicating matter, is the Union’s allegation that




the Employer cancelled an April 8 meeting which was scheduled for discussing the award and

remedies. This assertion was not denied by the Employer.

Remedies

The Employer makes numerous claims and assertions concerning the ordered remedies;
the Union makes no requests for clarification except a general “welcomes any clarification to the
Award's remedy the Arbitrator deems appropriate in light of the parties’ submissions.”

Section 6 E a. of the Code of Professional Responsibility of the National Academy of
Arbitrators:

a. Unless otherwise prohibited by agreement of the parties or applicable law, an

arbitrator may retain remedial jurisdiction without seeking the parties’ agreement,

If the parties disagree over whether remedial jurisdiction should be retained, an

arbitrator may retain such jurlsdiction in the award over the objection of a party

and subsequently address any remedial issue that may arise.

The retention of remedial jurisdiction is limited to the question of remedy and

does not extend to any other parts of the award. An arbitrator who retaing

remedial jurisdiction Is till bound by Paragraph D above, entitled “Clarification or

Interpretation of Awards,” which prohibits the clarification or interpretation of

any other parts of an award unless both parties consent.

The parties’ BLA speaks specifically to the remedial autharity of an Arbitrator under the
Neutrality Agreement and the grievance procedure; including Article Two, Section E, 7.a. and
Article Five, Section 1. 6.e, which states: /n cases involving violations of the same or similar

provisions of the Agreemeit, including the provisions of the grievance procedure, the arbitrator

shall fashion a remedy designed to significantly deter such repeaied violations,




In this case the Employer made repeated violations of the neutrality agreement and those
require remedy to assure that the bargain contained in Article Two, Section E is meaningful.?

Clearly the parties intended for thete to be broad remedial powers vested in their
arbitrators, consistent with the authority normally granted the arbitrators of labor disputes in the
United States (ang in particular under the Code of Professional Responsibility of National
Academy of Arbitrators (and adopted by the FMCS and AAA).

The remedial authority granted the arbitrator under the neutrality agreement of the BLA is
quite broad. In general, the Employer’s claims that the remedies ordered are beyond the scope of
the Arbitrator’s authority is entirely inconsistent with the clear language of the BLA and
inappropriate under these facts and circumstances.” However, each of the Employer’s requests

are alse specifically faulty.

Paragraph 2 of Employer’s Request [Access]

In Paragraph 2, the Employer contends that an inconsistency exists in the order. In fact,
the ordered remedy is based on the parties’ agreed-upon current access (o the facility; the only
difference is that overseers, as objected to by the Union, must not be utilized in parts of the
facility where security or safety is not an issue which requires an escort, and where it is, the

overseers must keep out of ear-shot of conversations between organizers and employees. On ts

> Award pp. 33-34.

¥ The parties are referred to Elkouri and Elkouri, How Arbitration Works, eighth edition,
Arlington, VA: Bloomberg BNA, 2016, chapter 18 for further discussion of remedial authority of
arbitrators,




face, this request for clarification is without merit and must be denied.
For the Employer to take one part of one sentence out of context and attempt to

characterize the Arbitrator’s words as inconsistent is not only puzzling, but inaccurate.”

Poaragraph 3 of Employer's Request |Anti-unien access)

The Employer attempts to re-litigate this arbitration by asserting that the National Labor
Relations Act somehow intervenes in the Neutrality Agreement and permits the Employer to
revoke its neutrality with respect to granting access to anti-union groups on the same basis that
access was granted to the Union. This theory of the case is cleatly not supported by the langauge
of Article Two, Section E. It is not clear whether the Employer does not believe that voluntary

recognition procedures can be negotlated, or whether they prefer that they had not been — in any

1 What the Award actually says is (p. 30): The record shows that the Employer was slow
10 provide proper access to areas of the facility that the Union believed necessary to be able (o
have access 1o employees. As time went on, and there was interaction benveen the Union and
Employer representatives, access became more acceprable to the Union and broader across the
fucility, In this Arbitrator’s considered opinion, with the final break room addition (ST1), the
Union appears to have few problems with the access now granted, with one exceplion, The
Union objects to the averseers accompanying erganizers in the facility.

In non-working areas such as break rooms and parking lots overseers are not
appropriate. However, in areas of the facility where production occurs and other work is
routine which involves hazards or sensitive materials, a designated escor! is not unreasonable -
but that escort cannot be privy to any discussions between employees and organizers, Jt must be
remembered there is a balance of rights - the Union has the right to organize, bui the Employer
has the right 1o control the business.

This Arbitrator is not persuaded from the evidence presented that any further access is
necessary and should be ordered. Further, it appears that over time the Union and Company
has been able to work through any of their difficulties with respect to access. In any event, the
Arbitrator will vetain jurisdiction over this issue to resolve any dispute that may arise in the
Union having proper access to employees.




event it is irrelevant. The clear language of Atticle Two, Section E 2.b, states:

Neutrality means that, except as explicitly provided hercin, the Company will not
i any way, directly or indirectly, involve ityelf in any matter which involves the
unionization of its employees, including but not limited to efforts by the Union to
represent the Company's employees or efforts by its employees to investigate or

pursue unionization. {emphasis gdded)

The Employer has a contractual obligation to refrain from involving itself “in an matter
which involves the unionization of its employees.” To provide access Lo employees or groups
who oppose unionization is a clear breach of neutrality which finds no support whatsoever in the
BLA. For the Employer to assert that the anti-union groups and employees have a federally
protected right to present a contrary case to the unionization of its workforce is not an issue in
this matter. What is an issuc is the Employer’s failure to abide by its neutrality obligation by
assisting those who wish to make the case contrary to unionization,” This action by the Employer
is a clear violation which is ordered to cease, and there is no room for good-faith exception to

this remedy.

Paragraph 4 [Mcet and confer concerning bargaining unit]

The card check process and the posting of Notice to employees (Article Two, Section E

3.{1)) critically depends on the establishment of a proper bargaining unit. The order of a specific

* See Elkouri and Elkouri, How Arbitration Works, eighth edition. Arlington VA:
Bloomberg BNA, 2016 pp.17-156-159 citing Cooper, Privitizing Labor Law: Neutrality/Card
Check Agreements and the Role of the Arbitrator. 83 Industrial Law Joirnal 1589 (No. 4, Fell
2008)




time for the parties to determine the appropriate bargaining unit is within the Arbitrator’s
remedial authority and the actions taken by the Employer have effectively thwarted a timely
determination of the appropriate bargaining unit. The parties will immediately meet and confer
concermning the establishment of the appropriate bargaining unit.

The original ten days have come and gone, because of the Employer’s failure to adhere to
the clear order to meet and confer, but rather to engage in requests for clarification and
compliance hearings, when no movement toward the application of the ordered remedies is in
evidence in this matter. The Employer’s conduct is inconsistent with both the letter and spirit of
the remedy ordered with respect Lo its original misconduct.

The Employer’s conduct with respect to this remedy ignores the obligation to respect the
fact that the Award is final and binding®, The ten days ordered in the Award will be strictly

adhered to and will begin immediately upon receipt of this order.

Paragraph 5 [Investigation of Complaints]

The Employer claims that this aspect of the remedy amounts to the Arbitralor re-writing

the BLA. Unfortunately, again, the Employer’s assertion is inconsistent with the clear and

unambiguous language of the BLA and the credible facts in this matter. Article Two, Section E

7.8, stales:

Any alleged violation or dispute involving the terms of this Section may be

¢ BLA, Article Five, Section | 6.d.




brought to a joint committee of one (1) representative each from the Company and
the Union, Ifthe alleged violation or dispute cannot be satisfactorily resolved by
the parties either party may submit such dispute to the arbitrator. A hearing shall
be held within ten (10) days following such submission and the arbitrator shall
issue a decision within five (5) days thereafier. Such decision shall be in writing
and need only suceinctly explain the basis for the findings. All decisions by the
arbitrator pursuant to this article shall be based on the terms of this Section and
the applicable provisions of the law. The arbitrator’s remedial authority shall
include the pawer to issue an order requiring the Company to recognize the Union
where, in all the circumstances, such an order would be appropriate.

The time limits imposed, have now been violated by the Company's actions in its delay of
the implementation of this award. The Joint Dispute Resolution Committee is the proper
mechanism to initiate resolution of complaints, with appeal to the Arbitrator if the complaints are
not amicably resolved. The Employer’s failure to abide by the unambiguous requirements in
this section of the Award, and hence the BLA is improper and contrary to its obligations in

Article Two, Section E of the BLA7

Paragraph 6 [Notice of Union Organizing Campaign]

The Employer makes the unfounded assertion that the ordered ten days to provide notice

violates the neutrality agreement, In fact, the Employer was found to have repeatedly violated

7 Further, the next paragraph of Article Two, Section E, 7. (Paragraph b.) states; The
arbitrator’s award shail be final and binding on the parties and all employees covered by this
Section. Each party expressly waives the right to seek judicial review of saud award,
however, each parfy retains the right to seek judicial enforcement of said award. Final and
binding, means just that. For the Employer to seek clarification and compliance hearings under
these facts and circumstances is a clear violation of this Section of the BLA. The lack of
ambiguity in the award and clear language in the contract is clearly not recognized by the
Employer - that lack of recognition is troubling,
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the neutrality obligations of Article Two, Section E and the Union was provided with a remedy
which would permit adequate time to restart its organizing campaign. This Arbitrator is
persuaded that to require Notice prior to the ten days could potentia&ly prejudice the Union’s
ability to properly exccute an organizing campaign. In any event the control of the timing of this
matter is within the Union's discretion, but with an upward time [imit. This remedial authority
is clearly within the prerogative of the Arbitrator and does not constitute a re-writing of that
authority as mistakenly asserted by the Employer."

Again, the plain language of the BLA (cited in the award) explicitly sates the duration of
the organizing campaign, In the Union’s response to the Employer’s request, it properly
identified the contractually authorized duration as another 90 days. Article Two, Section E 3.b.
states:

The Organizing Campaign shall begin immediately upon provision of Writlen

Notification and continue until the eartiest of: (1) the Union gaining recognition

under Paragraph 3(d)(5) below; (2} written notification by the Union that it

wished to discontinue the Organizing Campaign; or (3) ninety (90) days from

provision of Written Notification to the Company.

The Employer also makes assertions concerning what cards will be counted for purposes
of the Orgaﬁizing Campaign. Clearly the BLA, contemplates as does the award, that the cards
were gathered by the Union shall be those distributed in the ordered remedial Organizing

Campaign. (Article Two, Section E 3.2). The remedy results from the fact that the Employer

made an issue of the cards, without providing a preponderance of credible evidence that such

% The parties are referred to Elkouri and Elkouri, How Arbitration Works, eighth edition,
Arlington, VA: Bloomberg BNA, 2016, pp. 18-2 though 18-9 for further discussion of remedial
authority of arbitrators in cases such as the present one.
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early-signed cards were offered for the card check process and the witnesses cailed were few and
at least two were not credible.”
The Employer assertions in support of this request are at odds with the facts, the BLA,

and the clear language of the award,

Paragraph 7 [Secret Ballot)

This Employer, {f nothing else, persists in its atempt to change the BLA to suit its own
selfish purposes, and to invalidate the bargain reached through negotiations between the parties
to the BLA. It is clear that the parties chose to privatize the Union recognition and certification
process with the adoption of the card check process, To attempt to invalidate that bargain

between the parties to the BLA is not reasonable, nor permissible under this contract language.

* At pp. 14 and 15 the Award states: In examining the above cited language there is no
identified remedy/penaity for the early distribution of bargaining authorization cards, as is the
case of Article Two, Seciion E 2 ¢ violations where the remedy/penalty for transgressions on ifs
requirements are explicitly identified, The timing of the distribution of bargaining autherization
cards does nof taint the process of deciding whether 1o sign those cards. The authors of the BLA
confemplated problems may occur with cards, and language was included Article Two, Section
E provides for a safeguard against such violations. The language of the Article Two, Section E
d(1)8 states: “Employee signatures on the authorization cards will be confidentially verified by a
newtral third party chosen by the Company and the Union.” Verification of the bargaining
authorization card means that a neutral third party will determine that the card was properly
signed pursuant 1o the requirements of the parties’ BLA. Clearly, Jor a card to be properly
executed it must be signed after the date of the Writien Nutice, and the card provides for date it
was signed. In examining the subject bargaining authorization card (Employer exhibit 6) the
fourth line from the top is for the date and signature. The bottom fill line on the authorization
card is for the signature of a wimess. Further, the verification of these cards is required to be
performed by an independent neutral party selected by the Union and Employer. The assertion
that the award renders Article Two, Section E3.a “a nullity” is absurd and the theory that cards
can be distributed for any length of time is a complete misstatement of the award, its findings of
fact, and the remedy.
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The parties’s BLA, in article Two, Section E i silent on the issue of secret ballot
elections for bargaining representation. The Employer contends that because the BLA is silent
on the issue the parties are free to negotiate such an amendment to Article Two, Section E and
dispense with the card check process that was negotiated by the authors of the BLA (Article 2,
Section E 3.d (5).

The BLA sets forth the process to be used in Union Organizing Campaighs and specifies
a card check process to establish a majority for recognition and collective bargaining, It is not
clear to this Arbitrator that tﬁe authors of the BLA contemplated locat bargaining for

amendments to such agreements. '

Paragraph 8, [Posting on bulletin board)|

The Employer requested just such a remedy should it prevail on the merits of the dispute
concerning the neutrality agreement, To argue for such a remedy and then now argue (once the
Employer loses) that sucﬁ a remedy is beyond the Arbitrator’s authority is, at best, completely
disingenuous,

Article Two, Section E.7.a. clearly contemplates remedial authority being vested in the
arbitrator to provide remedies which will effectuate the purpose of the BLA and its various
provisions. Such a posting is necessary to correct the harm created by the Employer’s violation

of its neutrality obligations.

' See Article Five, Section A 5. for a clear bar to loca! bargains which conflict with the
BLA; otherwise the BLA is silent on bargalning to change Article Two, Section E by the authors
of the BLA.
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Not only is this remedy clearly within the authority of the Arbitrator, it is clear that the
Employer believed that was the case when it argued originally that it was entitled to the very

remedy it now incorrectly argues is beyond the contractual grasp of the trier of fact.
Paragraph 9 [Alleged Flawed Approach in Award]

Again, the Employer attempts to re-litigate the issues concerning its violations of the
Neutrality Agreement, The Employer relied primarily on argument, and presented baréaining
unit witnesses who were clearly vested in an anti-union position. Without evidence of an
impartial, independent investigation or the calling of withesses who made ¢laims of discovery,
the Employer’s case failed.

For the Employer to now make claims such as “the remedies itmposed reflect a
fundamentally flawed approach to this Decision and Award " is again, improper and lacks
supporting evidence. The claim alone is insufficient, w0 prevail requires credibie evidence and
none was proffered which could be reasonably determined to support this unfounded and
improper assertion.

The Employer’s approach was taken to task by Union counsel, and accurately so: ™ ..
There is no basis for the Company's requested relief, and no reason to further delay matters by
revisiting ssues that were conclusively settled by the award.” Not only would the Employer
deny the Union its rights under Article Two, Section E; it would re-write a contract negotiated
hetween the Union and the parent company.

In examining the requests made by the Employer it is clear that there was no attempt to

12




resolve these issues, as required by the BLA, before brining the complaints to the Arbitrator, In
aggregate, and individually, the Employer’s positions on the issue of Clarification and
Compliance Hearings are without merit and most are frivolous.

There is no basis to issue a Supplemental Order; the remedies ordered are proper and
clear; therefore they are to be immediately adhered to as outlined herein and in the award.
Disputes concerning the remedies are to be handled pursuant to the dispute mechanism found in
the Neutraiity Agreement Article Two, Section E 7,

The request for a Compliance Hearing is not ripe, there has been no effort to comply and
no dispute brought before the joint committee as required by the BLA. For the Employer to re-
write the joini committee out of the BLA is also improper.

The Employer’s request for Interim Order suspending the Organizing Campaign is
rejected as being without merit. The parties are ordered to immediately proceed with
implementing the ordered remedies and to as soon as possible and to initiate the ordered
Organizing Campaign. No further delay is permissible under these facts and circumstances.

The Employer is admonished for the defay resulting from frivolous complaints and

requests for negotiations of the applicable provisions of the BLA,

CONCLUSION

It is this Arbitrator’s considered opinion that the requests made by the Employer without
merit. 1t is clear that the Employer made no attempt to resolve these issues, as required by the

BLA, before brining the complaints to the Arbitrator, In aggregate, and individually, the
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Employer’s positions on the issue of Clarification and Compliance Hearings are without merit
and most are frivolous.

The record also shows that there is no basis to issue a Supplemental Order; the remedies
ordered are proper and clear; therefore they are to be immediately adhered to as outlined herein
and in the Award. Disputes concerning the remedies ate te be handled pursuant to the dispute
mechanism found in the Neutrality Agreement Arlicle Two, Section E 7,

The request for a Compliance Hearing is not ripe, there has been no effort to comply and
no dispute brought before the joint committee as required by the BLA. For the Employer to re-
write the joint committee out of the BLA is also improper,

The Employer’s request for Interim Order suspending the Organizing Campaign is
rejected as being without merit, The parties are ordered to immediately proceed with
implementing the ordered remedies and to, as soon as practicable, initiate the ordered Organizing

Campaign, No further delay is permissible under these facts and circumstances.

At Fort Wayne, Indiana

April 19, 2019: /w @(
it T

Wavid A, Dilts
Arbitrator
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Form NLRE - 501 {2-08) .
UNITED STATES OF AMERICA DO NOT WRITE I[N THIS SPAGE

NATIONAL LABOR RELATIONS BOARD Cage Cate Filad
INSTRUCHONQ:MENDED CHARGE AGAINST EMPLOYER July 30, 2019
15-CA-244523
File an original of thia charge with NLRB Regional Director In which the sileqed unfalr labor practice occurred or is occurring,
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT ]
8. Name of Employer b, Tel. Na.
AM/NS Calvert (251)289-3000
o, Cell No. ‘
d. Address (street, city, state ZIP code) a. Employer Repressniative f. Fax Na.
1 Steel Drive, Joel Stadilander i
Calvert, AL 36615 g o-Va
joel.stadtiander@arcelormittal.com
h. Dispute Locatlon (City and Stata)
Calvert, AL
| Type of Establishment {factory, nursing home, [ j, Principal Product or Service k. Numbeor of werkers &t dispute location
hotel) ’ 1600
Stesl Mill Steel

1. The above-named employer has engaged in and is engaging In unfair ibor practices within the mesning of section 8(a), subsections (1) and {2) of
the Naliena! Labor Reiations Act, and these unfair labor pructices are prectices affacting commerce within tha maaning of the Act, or thasa unfair

iabor praclices are unfal practices affecting commarce within the meaning of the Act and the Postal Reorganization Act,
2. Bagis of the Charge (sel forth a clear and concise statement of the facls constituting the alleged unfair labor practices)

SEE ATTACHMENT
3. Full name of party filing charge (/f labor organization, give Full name, Including locel pame and numben
Austin Seamands
4a. Addrass {streat and number, city, state, and ZiP code) 4b. Tel, No. (251)463-5504
4056 Wesley Lane North, Mobile, AL 36609
46, Call Ne, (251)483-5504
4d. Fax No,
40. e-Mail ' austinseamands@yahoo.com

&, Full name of natlenat ¢r international iabor organization of which i ta an affillats or constituent unit (fo be fillad in when cherge is filed by a Jabor

organization)

8. DECLARATION _ Tol. No.
I daclare that [ have read the above charge and that the statemants are true to

the best of my knowiodgs and
ay/%w‘k Offica, ffany, Call No.  (251)463-5504
; / Austin Seamands
Fax No,

Getghature of represantzilve or parson making charge} Print Narre and Title

Address: 4056 Wesley Lane North, Moblle, AL Datq'? &-Mait
36609 -29-14

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 14, SECTION 1001)
PRIVACY ACT STATEMENT '

Solicitation of the information un this form is authorized by the National Labor Reations Act (NLRA), 29 U.S.C, § 151 ef seg, The principal use of the information is to

agsist the Nationat Labor Relutions Board (NLRB) in processing unfair labor practice and refated proceedings or litigation. The roytine uses for the information arc fally

set forth in the Fedemnd Register, 71 Fed, Reg. 7494243 (Dec, 13, 2006). The NLRB will further explin these used upan request, Discloswre of this infonmation to the

NLEB Is voluntary; however, failure to supply the information will cause the NLRB 1o decline to invoke its processes.

..(251)463-5504

austinseamands@yahoo.com




ATYTACHEMENT: Amended Charge: 15-CA-244523;

(1) Since on or about April 4, 2019, the Employer has given assistance and support to the United Steel, Paper and
Forestry, Rubber, Manufacturing, Energy, Allied industrial and Service Workers International Union by permitting
the union to utilize the Employer’s facilities for organizing purposes while denying employees simlfar access to the

Employer's facilities,

(2) For the past six months and continuing, the Employer has violated the Act by maintaining a neutrality agreement
with the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrlal and Service Workers
Intemational Union which unlawfully restricts employees in the exercise of their Section 7 rights.

(3) Within the last six months, the Employer has viclated the Act by enteting into a collective bargaining agreement with
the United Steel, Paper and Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers
International Unien at a time when this union did not represent the employees of the bargaining unit,
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resulls mabier

August 23, 2019

420 North 20th Sirect
Suire 340¢
Birmingham, AL 85208

Qffice (205) 25130
Few (R08) ABB-H100

BURR.GOM

CONFIDENTIAL

Rebecea A. Dormon, Assistant Regional Director
Matthew J. Dougherty, Field Attorney

NLRB Region 15

600 S. Maestri Place

7% Floor

New Orleans, LA 70130

Re:  15-CA-244523 Position on 10(j) Relief
Dear Ms. Dormon and Mr. Dougherty,

This letter is submitted in response to your letter of August 8, 2019 and in support of the General
Counsel seeking enhanced remedies and section 10(j) relief in this case. As submitted below, this
case is worthy of such relief.

As you know, the disputed conduct stems from two separate and distinct organizing drives at
AM/NS Calvert LLC (“AM/NS™) by the United Steelworkers Union (the “USW?) conducted
between January 2, 2019 and July 29, 2019. The second of these organizing drives resulted from
Arbitrator Dilts’s binding April 4, 2019 Arbitration Award,

AM/NS concedes that it committed the unfair labor practices alleged in the underlying
Charge, However, AM/NS had no choice but to comply with Arbitrator Dilts’s Award, which
thwarted the Section 7 rights of its employees, In relevant part, the Award states, “Access fo
employees by groups other than the Union shall not be permitied by the Employer on company
time or property if the purpose of that group is to present a case conlrary to that presented by the
Union.” (AWARD, Conclusion and Award § 3), Further, the Award requited, “The parties are to
meet and confer concerning the appropriate bargaining unit immediately upon receipt of this
award,” (AWARD, Conclusion and Award § 4). Additionally, Arbitrator Dilts ordered that the
USW organizers and representatives be allowed regular and continuous access to buildings and
areas other than the social buildings, including “all non-working areas of the mill, including the
ST break room.” (AWARD, Conclusion and Award 9 2).
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Foilowing receipt of his Award, AM/NS asked Arbitrator Dilts to clarify the Conclusion and
Award 79 2, 3 and 4, among other things, (APPLICATION FOR CLARIFICATION, Y 2, 3 and 4).
AM/NS specifically sought “immediate clarification of this provision lo ensure that it cannot be
read to violate employees’ Section 7 rights.” (Id).

Arbitrator Dilts provided a “Response to Application for Compliance Hearing and Clatification”
on April 19, 2019, In relevant part, he ordered: “The Employer has a contractual obligation lo
refrain from involving itself 'in an matter which involves the unionization of its employees.” To
provide access to employees or groups who oppose unionization Is d clear breach of neutrality
which finds no support whatsoever in the BLA. For the employer to assert that the anti-union
groups and employees have a federally protected right lo present a contrary case fo the
unionization of its workforce is not an issue in this matler. What is an lssue is the Employer's
failure to abide by its neutrality obligation by assisting those who wish o make the case contrary
to unionization.” (RESPONSE TO APFLICATION FOR COMPLIANCE HEARING AND CLARIFICATION, p,

4) (sic.).

Accordingly, the ongoing obligation imposed by Arbitrator Dilts required AM/NS to knowingly,
intentionally impose on employees Section 7 rights by not allowing employees who “wished fo
present a case contrary to the unicn” on-site, and to enter into a pre-recognition agreement with
the Union, Arbitrator Dilts” Award is still in full force and effect, therefore providing a proper
basis to seek section 10(j) relief in this case,

The Fleventh Circuit has explained that, “[iln an effort to further the principles underlying § 10(j),
courts have fashioned a bipartite test for determining the propriety of temporary relief: (1) whether
the Board, through its Regional Director, has reasonable cause to believe that unfair practices have
occurred, and 2) whether injunctive relief is equitably necessary, of, in the words of the statute,
‘just and proper,”” NLRB v, Hartman and Tyner, Inc, 714 F.3d 1244, 1250 (11th Cir. 2013),
“[T]njunctive relief should issue when harms are ongoing, yet incomplete and likely further to harm
the union or its supporters in the workforce.” McKinney ex rel. N.L.R.B. v. Creative Vision Res.,,
L.1.C., 783 F.3d 293, 299 (5th Cir. 2015). The principle of Creative Vision should equally apply
when the “harms” apply to employees who are exercising their Section 7 rights to oppose a
particuiar union.

These cases, combined with ongoing requirement imposed by Arbitrator Dilts compelling AM/NS
to thwart employees Section 7 rights, combined with the USW's August 14, 2019 notice that it
seeks to demand arbitration once again, provide an ample basis to seck seotion 10()) authorization
from the General Counsel, Without interim relief, AM/NS is compelled to continue to unwillingly
break the law. Any final order of the Board years from now will be meaningtess as the employer
wilt have effoctively and with the attendant malice prevented its employees from exercising their
section 7 rights to organize, or to refrain from organizing, Further, now that a second arbitration is
imminent, it is likely that this arbitration process will move quickly and the company could be
faced with an arbitration order that, in effect, compels it to recognize a minority union under a
card-check that ignores the intent of so-called “dual signers” and despite the commission of the
serious unfair Jabor practices alleged by the Charging Party. Indeed, because AM/NS Calvert is
bound by Article 11, Section E of ArcellorMittal USA’s Basic Labor Agreement with the
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Steelworkers, any bargaining between AM/NS and the USW after card-check recognition would
be subject to “interest arbitration” in the event that AM/NS and the USW are not able to agree on
terms for a collective bargaining agreement. The time periods set forth for bargaining following a
check-card ordered by an arbitrator mean that AM/NS and the USW are likely to have a collective
bargaining agreement in place in less than six months. In other words, if arbitration proceeds and
there is 1o section 10(3) relief, AM/NS will have no choice but to enter a collective bargaining
agreement with a minority union while the Charging Party’s present charges are being processed.

Accordingly, 10(j) relief would be proper, here, If you need any additional information or have
any questions, please do not hesitate to contact me.

Very truly yours,
Jnds

Marcel L, ge
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FORM NLRE-50Z (i} .

{415}
UNITED STATES GOVERNMENT ' . HOT WRITE IN THIS SPAD
NATIONAL LARGR RELATIONS BOARD Tara o, ¢ S F,l'é ST
RM PETITION 15-RM=246203 August 8, 2019

INETRUCTIONS: Unfess e-fifed using the Agency's vebsite, www.nirl.gov, submit an original of this Petition to an NLRS Office in the Region
in which the enployer concemedis located. The petition must be accormpanied by a certificate of sevice showing senvice on ol parties
rarred in the pedition of the fallowing: (1) the petition; (2) Staterment of Position formy and (3} Description of Procedures in Certification and
Decertification Cam(mmmz) The petition rmust also be accorpanied by evidence supporting the statermont that a fabor
a'gamzaﬂm}usnndea damand for recognition on the enplayer or that the employer has good faith uncertainty about rajority stpport for an

existing representative. However, if the evidance reveals the narmes andlor number of érployees who o fonger wish 1o be represertted, the
eviderce shall not be served on any parly.

1. PURPOSE OF THIS PETITION: RM-CERTIFICATION OF REPRESENTATNE Ot of mora awiduals of talor wganlzalions have presented & Gavn lha
Employer/Petillones o be regsgnizad as Lha repratenlative of dmplayees of (he EmployariPolliioner ar the £ mployer/Pelllianer hes B good fallk yncerainty dboul majority
suppart for an exlating reprasentative, W a cnage under Section RB)(7) of ke Act has Bean lad nvalving the Employar/Pelillenet ndmed in this petidon, this statamant shall

not be deomed made, Thé Pelltiuner ollogos thel the following circumslanc os exlu and raguesid thal the Natlonil Labor Relalions Bagrd procoed under ta proper
authprity putsuant to Sextlon $ of the Nallnnar Labor Refallona Ast,

28, Hams of EmployasiPallticnet 2k, Address{es) oi Estotlishmentls) Tavolved {Sireal and numbi.'r vy, Stafd, Zip cado)

AMINS Calvert, LLG 1 Sleel Dr., Galvert AL 36513

Y&, EmployeriPetlloner Roaraneitalive — Nama and T T0. Address (I (lF aime a5 2t ~ Glale same}

Jool Sladilander, Humdn Refourees Manager . $ame, i

¥ Yel, No. ‘ 3d, CellNo, | Je. FoxNo, R 3 E-HAN Acdress
251-288-3128 251-85d-8060 NIA . ;oel.sladuander_@urcelormit(m.com

&, Typo of € slavlishment (Fociory, mine, whelosaler, alc.) 4%, Princlpal praduct o1 senvice i

Steei Ml . . Steet finishing ling

£a, Doscriptlon of Unil Involved &h, City snd Slafe where unii is

localed:
Calvari, AL

' : : . , - 6, No,-of Employees in Unit:
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Bs. Recoynized of CorllNbd Bargalning Ageni + Namo ab, Affilfalian, Itany
The United &lost Paphs ond Forestry, Rubbey, Monutecluring, Energy, Allod {heusital and §orvics Morl Interaitanal Unlon | |
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¢, Dote of Resognilion or cnnﬂl':n'lion Tt Etplruhan Date af Cuteent ar Mosl Recemcnnlmci If ary {Month, Day, Yeer)
A NIA .
11, [s Ihere now 6 siike or pl:kalmn al the Emplayers establnshmenlm Invulvcd? NQ |r 50, appmﬂmatc!y hew many eimpleyoes ara particlpating?
{Nomo of lsbor omanization) hap plekeled the Emplovav since (Month, Doy, Year

12. Qcganizalions of indvidusls pher har {ise named In fiaf G, Which Rave 8 contact With The Employer/Pelitoner ar lapgsent emplayees ol the EmD'Oyeh'Pclrl!nnet or

domendnd reedgnillon as ropresemeum und other orgarizations and individus!s knawn ¢ Save o repreceniolive interesttn any'empioyeas in the unil dascrlbed In tam &
obova, (i agne, so sfefe)

120. Name and a!ﬁ!_lat}an i ony 12b. Adéwu‘ © ] Y26, Tel Na. 126.,cell No,

N/A ' 12, Fax e, .12f. E«Mal'l Address
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251-280-3301 351 -T47-9558 NIA mytlam.aers@arcelomillal.com
{doclara Lhat | Favo read tho SE6va poiltion and that the s!mmenls are true 1o the best of my know!edge ang heliaf. [l
Tame Prinl} Slgpaly Tille Dale
Renald W, Flowers ) . - . .| Allamey af Law 4712018
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UNITED STATES UF AMBRICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 15

AMU/NS Calvert, LLC
Employer/Petitioner
and

UNITED STEEL, PAPER & FORESTRY, Case 15-RM-246203
RUBBER, MANUFACTURING, ENERGY ALLIED
INDUSTRIAL & SERVICE WORKERS
INTERNATIONAL UNION AFL-CIO-CLC

Union

NOTICE OF REPRESENTATION HEARING

The Petitioner filed the attached petition pursuant to Section 9(c) of the National Labor
Relations Act. It appears that a question affecting comnerce exists as to whether the employees
in the unit described in the petition wish to be represented by a collective- bargammg
representative as defined in Section 9(a) of the Act.

YOU ARE HEREBY NOTIFIED that, pursuant to Sections 3(b) and 9(c) of the Act, at
10:00 AM on August 16,2019; at 11:00 AM on August 19, 2019, and on consecutive days
thereafter until concluded, at the Mobile Government Plaza, North Tower, 3rd Floor Law
Library, 205 Government St., Mobile, AL 36644, a hearing will be conducted before a hearing
officer of the National Labor Relations Board. At the hearing, the partics will have the right to
appear in person or otherwise, and give testimony.

'YOU ARE FURTHER NOTIFIED that, pursuant to Section 102.63(b) of the Board’s
Rules and Regulations, United Steel, Paper & Forestry, Rubber, Manufacturing, Energy All ied
Industrial & Service Workers International Union AFL-CIO-CLC and AM/NS Calvert, LLC
must complete the Statement of Position and file it and all attachments with the Regional
Director and serve it on the parties listed on the petition such that is received by them by no later
than noon Central time on August 15, 2019, The Statement of Position mmay be E-Filed but,
unlike other E-Filed documents, must be filed by noon Central on the due date in order to be
timely. If an election agreement is signed by all parties and returned to the Regional Office
before the due date of the Statement of Position, the Statement of Position, is not required to be

filed.
ﬁi‘:::‘/
Dated: August 19, 2019 / /

M. KATHLERN McKINNEY
Regional Director

National Labor Relations Board
Region 15

600 South Maestri Place — 7th Floor
New QOrleans, LA 70130-3413
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UNITED STATEE OF AMERIGA
NATIONAL LABOR RELATIONS BOARD

STIPULATED ELECTION AGREEMENT

AMINS Calvert, LLC Case 158-RM1-246203

The parties AGREE AS FOLLOWS:

1. PROCEDURAL MATYERS. The partles walve their right to a hearing and agree that
any nofice of hearing previously issued in this matler ts withdrawn, that the petition Is amended
to conform to this Agreement, and that the record of this case shall include this Agreement and
be gaverned by the Board's Rules and Regulations.

2, COMMERCE. The Employer is engaged in commarce within the meaning of Section
2(8) and (7) of the Natlonal Labor Relations Act and & question affecting commerce hag arisen
concerning the representation of employees within the meaning of Sectlon 8(c).

AMINS Calvert LLC, a limited liabllity company Incorperated in the State of Delaware
with an office, and place of business In Calvert, Alabama, Is engaged in the business of
providing steel components, Within the pasl 12 months, a representative period, the
Employer purchased and recelved goods and materlals al its Calvert facliity valued In
excess of $50,000 directly from pelnts located outside the state of Alabama,

3. LABOR ORGANIZATION, UNITED STEEL, PAPER & FORESTRY, RUBBER,
MANUFACTURING, ENERGY ALLIED [NDUSTRIAL & SERVIGE WORKERS
INTERNATIONAL UNION s an organization In which smployees panticlpate, and which exists
for the purpose, in whola or in par, of deallng with employers concerning grievances, fabor
disputes, wages; rates of pay, hours of employment, or condiions of wark and Is a labor

arganization within the meaning of Seclien 2(5} of the Act.

4, ELECTION. A secret-ballot election under the Board's Rules and Regulations shall
be held under the supervision of the Regional Direclor on the date and at the hours and places
specified below. .

OATE: March 24,2020 HOURS: 6100 AM - 9:30 AN
PLACE! Hot Strip Mill - Social Building Conference Room 2
1 Steel Drive

Calvert, AL
. DATE: March.24, 2020 HOURS: 5:00 PM - 5:30 PM
PLACE: Hot Strip Mifl - Soclal Buliding Conference Room 2
1 8tee! Drive
Calvert, AL

) ' Initials: £ Wi ﬂéﬂm
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DATE:
" PLACE:

DATE;
PLACE:

DATE;
PLAGE;

DATE:
PLACE:

DATE:
PLACE:

DATE:
PLACE;

DATE:
PLACE:

DATE:
PLACE;

DATE:
PLACE:

DATE:
PLACE:

Case 15-RM-246203

March 24, 2020 HOURS: 5:00 AM - B:30 AM
Cold Roll Mill ~ Social Building Conference Room 1
1 Stee! Drive '

Caivert, AL

March 24, 2020 HOURS: 5:00 PM - 8:30 PM
Cold Roll Mill — Social Building Conference Roomt 1
1 Steel Drive :

Calvert, AL

March 24, 2020 HOURS: 5:00 AM - 9:30 AM

Hot Dip Galvanized Line ~ Social Bullding Gonference Room 2
1 Steel Drive

Calvert, AL

March 24, 2020 HOURS: 5:00 PM - 8:30 PMW
Hot Dip Galvanlzed Line ~ Soctal Buliding Conference Room 2
1 Steel Drive .

v

Calvert, AL

March 25, 2020 HOURS: 8:00 AM - 9;30 AM
Hot Strip Mill - Soclat Building Conference Room 2

1 Steel Drive

Calvert, AL

March 25, 2020 HOURS: 5:00 PM - 8:30 PM
Hot Strip Mill - Soclal Building Conference Room 2
1 Steel Drive .
Calvert, AL _

March 25, 2020 HOURS: 5:00 AM - 9:30 AM

Hot Dlp Galvanlzed Line — Soclal Building Gonference Room 2
1 Steel Drive
Calvert, AL

March 25, 2020 HOURS: 5:00 PM - 8:30 PM

Haot Dip Galvanized Line - Social Bullding Conference Room 2
1 Bteel Drive

Calvert, AL

March 25, 2020 HOURS: 5:00 AM - 9:30 AM
Cold Roll Milf — Social Bullding Conference Room 1
1 Steel Drive '
Calvert, AL

March 25, 2020 HOURS: 5:00 PM - 9:30 PM
Cold Roll MIll - Scolal Bullding Gonference Ropm 4
1 Steel Drive

Calvert, AL

.I .lniti-‘als: @VP yﬂfaﬁf\
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If the election 1s ﬁcstponed or canceiod, the Regional Director, In his or her discretion, may
reschedule [ha dale, time, and place of the election,

3. UNIT AND ELIGIBLE VOTERS, The fellawing unit is appropriate for the purposes of
coliective bargaining within the meaning of Section 8(b) of the Act: -

Al hourly full-time and reguiar part-time production and malntenance employees
employed by the Employer al its Calvert, Alabama facllity; excluding all office
clerical and lechnical employees, Test Lab Operators and Tast Lab Speciallsts,
temporary. employees, guards, professional and confidential employess and
supsarvisors as defined In the Act.

Those eligible to vote in the eieclion are employees In the above unit who were employed
during the payrell perlod ending February 28, 2020, including employees who did not work
during that pericd because they were Jll, on vacatlon, or were temporarily lald off,

Employees engaged in any economle strike, who have retained thelr stalus as strikers and who
have not been permanently replaced are also eligible to vote, In additlon, employees engaged in
an economic strike which commenced less than {2 months before the electlon date, who have
retained lhelr status as strikers but who have been permanently replaced, as well as thelr
replacements are sligible to vote. Employeas who are otherwise ellgible but who are in the
military services of the Unlted Stales may vole (f they appear In person at the palis.

ineligible to vote are (1) employees who have quit or been discharged for cause afier the
designeted payroll period for ellglblity, (2) employees engaged In a sirke who have been
discharged for cause since the commencemant thereof and who have not been rehired or
relnstated before the election date, and (3) eriployees engaged in an economic sfrike which

began more than 12 months before the election date who have been permanently teplaced,

Others permitted to vate: The parfles have agreed that the Planners and Specialists listed in
Exhibit A may vote [n the election, but their ballots will ke challenged since their aligibility has
not been resslved. No decision has been made regarding whelhar the indlviduais in these
classifications or groups are included in, or excluded from, the bargaining unit. . The eilgibility or
Inclusion of these individuals will be resolved, If necessary, following the election,

v

8. VOTER LIST. Within 2 business days after the Reglonal Direclor has approved this
Agreement, the Employer must provide to the Reglonal Direstor and all of thae other parties a
voter list of the full names, work locations, shifts, job classifications, and contact Information
(including home addresses, available personal emall addresses, and avallable personal home
and gellular telephone numbers) of all elighle volers, The Employer must also include, in a
separate sectlcn of that list, the sama infermation for those individuals whom the parties have
agresd should be permitted to vote subject to challenge. The list must be filed in commen,
everyday sleclronic flle formats that can be searched. Unless otherwise agreed lo by the
parties, the list must be provided in & table in a Microsoft Werd file (.doc or docx) or a file that is
compatible with Microsofi Word {.doc or docx), The first column of the list must begin with each
employae's last name and {he lis must be alphabetized (overall or by department) by last name,
The font size of the list must be the equivalent of Times New Roman 10 or jarger. That font
does not need to be used but the font must ba that slze or arger, When feasible, ths list must
be filed etectronically with the Regtonaf Director and served electronically on the parlies. The
Employer must file with the Regional Director a certificate of service of the list on all parties.

Initials:[gWP )ﬂuﬂfm
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7. THE BALLOT, The Regional Director, in his ¢r her dlsc'retion, will decide the
language(s) to ke used on the efaction ballol. Al parties should netify the Region as soon as
possible of {he need to have the Notice of Election andfor ballots translated,

The question on the ballot will be "Do you wish to be represented for purposes of coliective-
bargaining by UNITED STEEL, PAPER & FORESTRY, RUBBER, MANUFACTURING,
ENERGY ALLIED INDUSTRIAL & SERVICE WORKERS INTERNATIONAL UNION on behalf of
Hs Logcal Union No 7357" The choloes on the ballot will be "Yes" or "Na™,

8, NQTICE OF ELECTION, The Regional Director, in his or her discretion, will decids
the language(s) to be used on the Notice of Election. The Employer must post coples of the
Notise of Election in consplouous piaces, Including all places where notlces to employees in the
unit are customarily posted, al teast threa (3) full working days prior to 12:01 a.m. of the day of
the election. The Employer must also distribuie the Notlee of Election elecironically, if the
Ermployar customarlly communicates with employees in the unit electronically, Fallure to post or
distribule the Notice of Eleclion as required shall be grounds for selting aside the elestion
whanever proper and timely objections are filed.

9. NOTICE OF ELECTION ONSITE REPRESENTATIVE, The following individual wil
serve as the Employer's designated Nolice of Eleclion onsite representative: Joal Stadtiander,
Human  Resources  Manager, 1  Sleel Drive, Calver,, Alabama 36513,
josl stadtiander@arcelormitial.com,

10, ACCOMMODATIONS REQUIRED, All parties should notlfy the Reglon as scon as
possible of any volers, potential voters, or other particlpants In this election who have handicaps
falling within the provisions of Seslion 504 of the Rehabilitation Acl of 1973, as amended, and
29 C.F.R, 100.503, and who In order o partlcipate in the election need appropriate auxiliary
aids, as defined In 26 C.F.R, 100,503, and request the necessary assistance,

11, OBSERVERS. Each pedy may slatlon an equal nimber of authorlzed,
nonsupervisory-employee observers at the polling places to assist in the elaciion, to challenge
the eligihility of voters, and to verify the tally,

12, TALLY OF BALLOTS. Upon conclusion of the election, the ballots witl be counted
and atally of ballots prepared and Immedlately made avallable to the parties,

Initials; [ZWZ W/’[ M
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13. POSTELECTION AND RUNOFF PROCEDURES. All procedures ater ‘the ba]lcts
are counted shall conform with the Board's Rules and Regulations.

UNITED STEEL, PAPER & FORESTRY,
RUBBER, MANUFACTURING, ENERGY
ALLIED INDUSTRIAL & SERVICE

AMINS Calvert, LLC ' WORKERS INTERNATICNAL UNION
(Petltioner) (Urion)
WMM 3-9-20 ey Bud Btk 3~9-2p
{Name} {Date) (Name) ) (Pats)
Recommaended:

JORDAN A, Raby, Fleld Examiner (Dats)

Date approved:

Reglonzl Director, Reglon 15
National Labor Relations Board
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Plannar Elucmal Malnl GHRI Dpurullt}m - Fln sls[nn
Planner | Pronciive Exvoullen Cperollens
Plannar (1} Malnientnee HSM Gparations » Pimary
Flonner |l Preptitve Execuyio) Qporallons
Plonnar Il Mechaaical Mainl |Oparallons « Primary
Pianner [IE Malmensnce HSM Operatlons - Plimary
Fiaprier Il Mechanleal Malnt © Oparatlene - Finlshing
Franner il Malnlerence HSM Oparations - Pitmary
Ptannor || Sehedyier Malnlans Operations - Finlsning
Planper {1 Maintenance GRM Operytfans - Finishing
Flanner Il Proasilve Exaculior Oporailany
Plaaner I Mainlénsnce Servk Operalions - Finishing
Planrior Hi ialatensnts HEM Oparalens - Pilinary
Plunnar tl Malnlenancs HSM Qporsdonn » Primary
Planner It Preacliva Exeowllon Dporslions
8, Flanner Mechunital Malnt Operaflond - Primzry
Plannar [{l Mainlstonce HSM Operailons « PAmery
Flerner | Scheduley | Gporatlons - Finlshing
Plannar ] Proswtive Exscullu Qpursitone
Planner It Proncive Bxeouilon Opernilons
Pignner I Schoduler Malnlens Opersdons - Finishing
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Sr, Plonner Melntenence Sorv Qperations - Finighing
Platinar | Mainlenance Setvk Opprations - Finlshing
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Planner 1l Mochanlonl Malnl & Operstions - Pdmary
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Planner 1§ Mechanler! Malnt ¢ Oporations - Finlshing
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81, Soeclaflst Lovel 1 Aulomal Opolations - Pimary
Lpselais; [ Mschantosi Ml Operatlons « Finleniing
Spaelaltsy 1} Flald Execuion  Operalics

$pealnliad L Genlral Reflabillly Oparstions - Technology
81, Sprclallet Efpcirles) Moint { Oporalens - Prmsry
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Spuciallel 1| Muchanlcal Melny Oporetions « Finlshing
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UNITED STATES GOVERNMENT .
NATIONAL LABOR RELATIONS BOARD

REGION 15 Agency Website: www.nlrb.gov
600 South Maestri Place — 7th Floor Telephone; (504)589-6362
New Orleans, LA 70130-3413 Fax: (504)589-4069

March 11, 2020

Via Email and Repular Mail
mdebruge(@burr.com

Marcel L. Debruge, Esq.

Burr & Forman LLP

420 North 20th Street, Suite 3400
Birmingham, AL 35203—3284 -

rflowers@burr.com

Ronald W. Flowers, Attorney
Burr & Forman LLP

420 North 20th Street, Suite 3400
Birmingham, Al 35203--5201

binanzelillo@usw.org

Brad Manzolillo, Organizing Counsel
Five Gateway Center

Pittsburgh, PA 15222

Re: AM/NS Calvert, LLC
Case 15-RM-246203

Gentlemen:

Enclosed are the Notice of Election and a copy of the election agreement that I have
approved in this case. This letter will provide you with information about the voter list, posting
and distribution of the election notices, and the agreed-upon election arrangements.

Voter List

The employer must provide the regional director and parties an alphabetized list of the
full names, work locations, shifts, job classifications, and contact information (including kome
addresses, available personal email addresses, and available home and personal cell telephone
numbers) of all eligible voters, accompanied by a certificate of service on all parties.

To be timely filed and served, the list must be received by the regional director and the
parties by Thursday, March 12, 2020, The region will no longer serve the voter list. The
employer’s failure to file or serve the list within the specified time or in the proper format is
grounds for setting aside the election whenever proper and timely objections are filed. However,
the employer may not object to the failure to file or serve the list in the specified time or in the
proper format if it is responsible for the failure.




AM/NS Calvert, LLC ' 22 March 11, 2020
Case 15-RM-246203

The list must be provided in a table in a Mictosoft Word file (.doc or docx) or a file that
is compatible with Microsoft Word (.doc or doex). The first column of the list must begin with
each employece’s last name and the list must be alphabetized (overall or by department) by last
name. Because the list will be used during the election, the font size of the list must be the
equivalent of Times New Roman 10 or larger. That font does not need to be used but the font
must be that size or larger. A sample, optional form for the list is provided on the NLRB website
at www.nlrb.gov/what-we-do/conduct-elections/representation-case-rules-effective-april-14-
2015, - :

When feasible, the employer must electronically file the list with the regional director and
electronically serve the list on the other parties. Electronic filing of the list with the NLRB
* through the Agency website is preferred but not required. To file electronically, go to
www.nlrb.gov, click on E-File Documents, enter the NLRB case number, and follow the
detailed instructions. The list also may be submitted to our office by email or fax to (504)589-
4069, The burden of establishing the timely filing and receipt of the list is on the sending party.

Posting and Distribution of Election Notices

The Employer must post copies of the attached Notice of Election in conspicuous places,
including all places where notices to employees in the unit are customarily posted at least 3 full
working days prior to 12:01 am on the day of the election and must also distribute the Notice of
Election electronically to any employees in the unit with whom it customarily communicates
electronically. The Notice of Election must be posted so all pages are simultaneously visible. In
this case, the notices must be posted and distributed before 12:01 a.m. on
Friday, March 20, 2020, The employer’s failure to timely post or distribute the election notices
is grounds for setting aside the election if proper and timely objections are filed. However, a
party is stopped from objecting to the nonposting or nondistribution of notices if it is responsible
for the nonposting or nondistribution.

To make it administratively possible o have election notices and ballots in a language
other than English, please notify the Board agent immediately if that is necessary for this
election. Also, as noted in paragraph 10 of the stipulated election agreement, if special
accommodations are required for any voters, potential voters, or election participants to vote or
reach the voting area, please tell the Board agent as soon as possible.

Election Arrangements

The arrangements for the election in this matter are as follows:
Date of Election: Tuesday, March 24, 2020
Time: 5:00 AM - 9:30 AM

Place: Hot Strip Mill — Social Building Conference Room 2
1 Steel Drive, Calvert, AL
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Date of Election: Tuesday, March 24, 2020

Time: 5:00 PM - 9:30 PM

Place: Hot Strip Mill.— Social Building Conference Room 2
1 Steel Dr:ve, Calvert, AL

Date of Election: Tuesday,’March 24,2020
Time: 5:00 AM - 0:30 AM

Place: Hot Dip Galvam::'ed Line — Social Bulldmg Conference Room 2
: 1 Steel Drlve, Calvert, AL :

Date of Election: Tuesday,' March 24, 2020
Time' 5:00 PM - 9:30 PM

Place: Hot Dip Galvanized Lme Social Building Conference Room 2
1 Steel Drive, Calvert, AL :

Date-of Election: Tuesday,' March 24, 2020
Time: 5:00 AM - 9:30 AM

Pldce: Cold Roll Mill — Social Building Conference Room 1
1 Steel Drwe Calvert, AL.

7

. Date of Election: Tuesday,' March 24, 2020
Time: 5:00 PM - 9:30 PM

Place: Cold Roll Mill — Social Building Conference Room 1 -
I Steel Drive, Calvert, AL ‘ _ .

Date of Election: Wednesday, March 25,2020
Time: 5:00 AM - 9:30 AM

Place: Cold Roll Mill - Soclal Building Conference Room !
1 Steel Drive, Calvert, AL
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Date of Election: Wednesday, March 25, 2020
Time: 5:00 PM - 9:30 PM '

Place: Cold Roll Mill — Social Building Conference Room 1
1 Steel Drive, Calvert, AL

Date of Election: Wednesday, March 25, 2020
Time: 5:00 AM - 9:30 AM

Place: Hot Dip Galvanized Line - Social Building Conference Room 2
1 Steel Drive, Calvert, AL

Date of Election: Wednesday, March 25, 2020
Time: 5:00 PM - 9:30 PM

Place: Hot Dip Galvanijzed Line — Social Building Conference Room 2
1 Steel Drive, Calvert, AL

Date of Election: Wednesday, March 25, 2020
Time: 5:00 AM - 9:30 AM

Place: Hot Strip Mill — Social Building Conference Room 2
1 Steel Drive, Calvert, AL

Date of Election: Wednesday, March 25, 2020
Time: 5:00 PM - 9:30 PM

Place: Hot Strip Mill — Social Building Conference Room 2
1 Steel Drive, Calvert, AL

Election Observers: Each party may have twelve observers for each polling session.
The observers may be present at the polling place during the balloting and to assist the
Board agent in counting the ballots after the polls have been closed. Please complete the
enclosed Designation of Observer form and retarn it to this office as soon as
possibie.
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Preelection Conference: A preelection conference for all parties will be held on
Monday, March 23, 2020 at 3:00 PM at AIDT Building Conference Room. The parties
are requested to have their election observers present at this conference o that the
observers may receive instruction from the Board Agent about their duties.

‘Election Equipment: The Board agent conducting the election will furnish the ballot
box, ballots, and voting booths, The Employer is requested to provide, at the polling
place, a table and a sufficient number of chairs for use by the Board agent and observers
during the election.

Enclosed is a Description of Election and Post-Election Procedures in Representation
Cases, Form NLRB-5547, which describes the election and the method for handling challenges
as well as post-election proceedings to deal with determinative challenges and any objections
that are filed.

If you have any questions, please feel free to contact Field Examiner JORDAN A, RABY
at teiephone number (504)321-9492 or by email at jordan. raby@nlrb gov. The oooperation of all
parties is sincerely appreciated. :

Very truly yours,

P bl — er/’}

M. KATHLEEN McKINNEY
Regional Director

MEKM/hpj

Enclosutes
1. Approved Election Agreement
2. Notice of Election
3. Designation of Observer Form
4. Description of Procedures in Election and Post- Election
Representation Case Procedures (Form 5547)
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ce: . myriam.aerts@arcelormittal,com
Myriam Aerts
Chief Administrator Officer
AM/NS Calvert, LLC
1 Steel Dr.
Calvert, AL 36513

joel.stadtlander@arcelormittal.cont
Joel Stadtlander, HR Director
AM/NS Calvert, LLC

1 Steel Drive .

Calvert, AL 36513

pgallagher@usw.org

Patrick Gatlagher

International Representative

United Steel, Paper and Forestry, Rubber,
Manufacturing, Energy, Allied Industrial

& Service Workers International Union
Local Union 1-1824

25111 Miles Rd Ste H

Warrensville Heights, OH 44128-5419

March 11, 2020



EXHIBIT &



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 15

AM/NS CALVERT, LLC
Employer/Petitioner
and Case 15-RM-246203

UNITED STEEL, PAPER & FORESTRY,
RUBBER, MANUFACTURING, ENERGY ALLIED
INDUSTRIAL & SERVICE WORKERS
INTERNATIONAL UNION ON BEHALF OF ITS
LOCAL UNION NO 735

Union

ORDER CANCELLING ELECTION

Given the current situation, the Regional Director is postponing the election scheduled for Monday, March 23,

2020 through Wednesday, March 25, 2020. We will be in contact in the near future to determine how to proceed. :

Dated: March 17, 2020
s/
M. KATHLEEN McKINNEY
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 15
600 South Maestrt Place — 7th Floor
New Orleans, LA 70130-3413

L An etection may be scheduled at a later date.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 15

UNITED STEEL, PAPER & FORESTRY,
RUBBER, MANUFACTURING, ENERGY ALLIED
INDUSTRIAL & SERVICE WORKERS
INTERNATIONAL UNION ON BEHALF OF ITS
LOCAL UNION NO 735

Union
and Case 15-RM-246203
AM/NS CALVERT, LLC
Petitioner
NOTICE TO SHOW CAUSE

On August 8, 2019, Petitioner filed the instant Petition in this matter. On March 10,
2020, I approved the attached Stipulated Election Agreement that provided for a manual election
to be conducted at the Employer’s facility on March 24 and 25, 2020 (Stipulated Election
Agreement Atttached). On March 17, 2020, the parties were notified that due to the COVID-19
pandemic the election was postponed indefinitely, Thereafter, on March 19, 2020, the National
Labor Relations Board (Board) announced that due to the extraordinary circumstances related to
the COVID-19 pandemic, afl representation elections would be suspended until April 3, 2020,

On April 1, 2020, the Board announced that it would resume conducting elections
beginning Aprit 6, 2020 (Announcement attached). The Announcement notes that “conducting
representation elections is core to the NLRB’s mission™ and further states that “appropriate
measures are available o permit elections to resumme in a safe and effective manner, which will
be determined by the Regional Director.”

Based on the Board’s announcement to resyme elections in a safe and effective manner, I

have reviewed the circumstances of this matter and I have concluded that the only feasible means




for & timely, safe, and effective election is by mail.' The Employer’s operation is located in
Alabama, and pursuant tc the State Health Officer of Alabama, the State of Alabama is under a
Stay at Home Order in response to the COVID-19 pandemic (Announcement attached).
.ikewise, the Regional staff of Region 15 of the National Labor Relations Board all report to the
New Orleans, Louisiana office and are following mandatory work at home orders for an
indefinite period to ensure the employees’ safety and reduce potential exposure to COVID-19
from in-person public contact, While the NLRB staff is working at home, the Region is fully
capable of condycting its business and handling mail, To date, it is unknown when the COVID-
19 situation will be sufficiently contained in order to allow for a manual election. The Board’s
Representation Case Rules provide that an election is to be held at the earliest practicable date,
Accordingly, given the continued extraordinary circumstances related to the COVID-19
pandernic, the unknown duration until it is sufficiently contained, and the capability of the
Region to perform a mail-ballot election, which ensures the health and safety of NLRB staff, unit
employees, and the parties, it would be unreasonable to delay the election further awaiting a
manual election.

NOTICE IS HEREBY GIVEN that cause be shown, in writing, filed? with the

Region in New Orleans, Louisiana, on or before 4:30 p.m. April 30, 2020 as to 1) why a

hearing would be necessary to determine why I should not order a mail-ballot election and 2)
why { should not order a mail-ballot election pursuant to the parties stipulated election agreement

and the continued extraordinary situation related to COVID-19 pandemic. Any written statement

I'Tn the event the parties notify the Regional Director that they are amenable to mail ballot, the Region will arrange a
conference call to work out the details of a mail-ballot election.

2 You must file your show cause response electronically or provide a written statement explaining why electronic
submission is not possible or feasible (Written instructions for the NLRB’s E-Filing system and the Terms and
Conditions of the NLRB’s E-Filing policy are available at www,nltb.gov. See User Guide. A video demonstration
which prevides step-by-step insiructions and frequently asked guestions are also available at www.nlrb.gav.) Ifyoy
require additional assistance with E-Filing, please contact B-File@NLRB. gov




to show cause, must include the following: 1) when could a manual election be safely held; 2) a
proposal for how a manual election couid be conducted to ensure the safety and health of ail
participating, including addressing any travel that will be required of Agency personnel; whether
there would be masks and gloves available for all participants; and steps to ensure that current
social distancing guidelines are met; and 3) whether the party’s position on any of the terms of the
stipulated election agreement has changed, and if so, which terms.

Copies of the show cause response should be served on all parties.

Dated: April 23, 2020

/s/
M. KATHLEEN McKINNEY
REGIONAIL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 15 :
F. Edward Hebert Building
600 S. Maestri Place, 7% Floor
New Orleans, Louisiana 70130

Attachment
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HDGL Social Building Between Social Building and Locker Rooms

| AM/NS

01/05/2020

CALVERT



CRM Option #1 Social Building Gravel Lot- East Side

AM/NS

01/05/2020

CALVERT



HSM Option #1 parking Lot

Page 5 > g \ z m
01/05/2020
CALVERT
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ENTRANCE / EXIT
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