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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

UNITED STEEL, PAPER & FORESTRY, ) 
RUBBER, MANUFACTURING, ENERGY  ) 
ALLIED INDUSTRIAL & SERVICE   ) 
WORKERS INTERNATIONAL UNION,  ) 

) 
Union  ) 

) 
and  ) Case 15-RM-246203 

) 
AM/NS CALVERT, LLC,  ) 

) 
Petitioner  ) 

___________________________________________ 

AM/NS CALVERT, LLC’S REQUEST FOR REVIEW 

COMES AM/NS Calvert LLC (“Petitioner” or “Stipulating Employer”) and, pursuant to 

29 C.F.R. §102.67, requests the National Labor Relations Board review and reject Region 15’s 

Regional Director’s “Order Directing Mail-Ballot [Card-Check-Style] Election” (“EO” or Att. A) 

in reply to the Stipulating Employer’s Response to Notice to Show Cause (Att. B), but without 

hearing (EO p. 2), for a card-check-style mail-in ballot election in disregard of Petitioner’s 

Stipulation, which Region 15 accepted, with United Steel, Paper & Forestry, Rubber, 

Manufacturing, Energy Allied Industrial & Service Workers International Union (“Stipulating 

Union”), directing an in person election (“Secret Ballot Stipulation”), and says as follows:1

Introduction

Refusing hearing, trampling law and emasculating employee free choice in favor of result-

oriented goals devoid of legitimate basis, Region 15’s EO discarding the Secret Ballot Stipulation 

for a card-check-style mail-in fiasco fits neither law nor facts here, and must be rejected: 

1 Though not numbered, EO pages will be cited as though each of its 17 pages bore a number. 
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(1) The law requires hearing; the Region ignores the Board mandate to 

provide a hearing before trashing in-person balloting for an admittedly inferior mail-in version. 

(a) Board law requires an in-person hearing consistent with the 

Administrative Procedures Act and the due process clause. 

(b) It does no good to claim falsely that the Regional Director obviated 

the need for a hearing by accepting all the employer’s proffered facts when the Region’s outdated 

fact pronouncements concerning pandemic were false when made, contradict the employer’s 

undisputed evidence, and absurdly suggest greater safety in the New Orleans office COVID 

squalor than in the employer’s suggested COVID-free plant voting and vote-counting conditions.  

(c) The Region cannot dodge a hearing to test its own pronouncements’ 

evidentiary merit at hearing by pretending that hearings weigh only employer evidence. 

(2) The law and facts require in-person balloting; the Region is not free to 

ignore the parties’ binding Secret Ballot Stipulation without showing impossibility, nor ignore the 

evidence the Regional Director claims she accepts as true. 

(a) Ignoring the parties’ Secret Ballot Stipulation does not prevent the 

Stipulation from barring the Region from violating the parties’ mandate as a matter of law. 

(b) Ignoring the unique record evidence of this Stipulating Union’s past 

coercion of these voting employees makes no sense. 

(c) Ignoring virtually COVID-free VOTERS’ statistics—almost all of 

whom kept working at the Alabama plant as the Regional Director “sheltered” with the Regional 

Office’s four COVID cases—does not make populations elsewhere logistically relevant. 

Facts 

Petitioner (Stipulating Employer) is a steel manufacturer located in Calvert, Alabama.  Att. 
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B, Ex. 1. This matter began when the Union sought to force Petitioner’s employees, who had never 

chosen Union representation, to accept the Union as their exclusive bargaining representative 

pursuant to a so-called “neutrality agreement” to which Petitioner was not a party. The Union 

launched a card-check campaign in January 2019 and sent its organizers onto Petitioner’s property 

to solicit signatures on authorization cards.  The Union made numerous materially false statements 

to employees concerning the organizing process, the legal effect of signing a card, and the Union’s 

ability to secure gains through collective bargaining.   

After over two months of effort, the Union apparently had not succeeded in convincing 

enough employees to sign cards, so it filed an arbitration demand against Petitioner, seeking an 

additional three months to solicit. An arbitrator  on April 5, 2019, ordered Petitioner (1) to allow 

the Union back into its plant for three additional months to organize its employees  by card check, 

and,  in violation of NLRA §7 rights, (2)(a) to forbid any employee or employee group to speak 

against the interloper, and (b) to punish any violators. Id., Exs. 2 & 3. 

Left with no means to review this lawbreaker’s abomination, Petitioner either had to 

comply or risk the arbitrator’s “bargaining order.” The decision forced Petitioner to discriminate 

against employees opposed to unionization, to provide the Union with unlawful organizing 

assistance, and to engage in unlawful pre-representation bargaining with the Union regarding the 

ultimate fate of salaried, non-management Specialists and Planners.  Unfair labor practice charges 

by employees against Petitioner and the Union followed. These included a charge, to which 

Petitioner admitted guilt and which (Petitioner understands) the Region has recommended a 

finding of merit, declaring the neutrality agreement itself to be a §8(a)(2) violation. Id., Ex. 4.   

The Union notified Petitioner it had collected a card majority during the time the arbitrator 

unlawfully crushed dissent. Despite the foregoing, employees nonetheless at the same time 
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presented petitioner a petition reflecting most employees opposed the Union. Reports of some 

employees signing BOTH a union authorization card AND the petition against union 

representation confused matters further. 

To resolve the conflict between the Union’s alleged card majority and the  employee “Right 

to Vote Committee” petition’s verifiable employee signature majority rejecting unionization, 

Petitioner proposed to the Union that the matter be decided through a NLRB-supervised secret 

ballot election.  The Union refused the company’s proposal.  Petitioner therefore on August 8, 

2019, filed its RM petition. Att. B, Ex. 5.   

After months of delaying tactics, the Union on March 9, 2020, finally entered into a 

Stipulation with Petitioner governing the voting unit, the voting location, voting procedures and 

the election date. Exhibit 6. The Region accepted. Id., Ex. 7.  However, the Region then put off 

the election during the state’s Stay at Home Order, which expired April 30, 2020. Id., Ex. 8.  

Petitioner has continued to operate the plant without interruption as an essential business with 

90% of voting unit employees onsite.  Att. B p. 2. Despite precautions, Id., Exs. 10-12, the 

Region’s EO (Att. A), which now ex parte changes the election method from an onsite secret ballot 

to a card-check-style mail-in vote, eviscerates the parties’ Secret Ballot Stipulation. 

Argument

This case IS DIFFERENT.  It differs in four ways from most petitions to restore an 

in-person election over a mail in ballot card check-style election. First, the Region denied 

hearing.  Second, the Regional Director displaced the parties’ own Stipulation’s choice for an 

in-person vote without proving impossibility. Third, this voting unit has experienced a long 

history of attempts—through intimidation, unlawful agreements by outsiders and by 

punishing dissent to force the Union on these employees without them ever having a secret 
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ballot choice.  Finally, in-person plant voting is safer for voters and Board agents when 90% of 

the 1,047 voters2 have worked at the plant throughout the spring COVID-free while the Region’s 

small New Orleans mail-ballot counting office during the same period had four COVID cases.  

1. This case is different; the Regional Director actually refused even to provide a 

hearing--falsely claiming to accept of all employer facts, foreclosing the chance for affected 

employees to speak, and denying any chance to challenge groundless Region pronouncements.3

a. The Regional Director’s own EO at p. 1 n.1 admission of disputes over unit 

inclusion guts her contention that no hearing is necessary because “there is no dispute among the 

parties regarding the composition of the unit.” EO pp. 5-6. 

b. The Regional Director cannot say she has “accepted as true all facts and 

evidence proffered” (EO p. 6) when she shows she prefers pandemic pronouncements that are one 

to three months old as of the EO’s issuance over the plant’s current COVID-free conditions,4

demographics other than the COVID-free voting unit over the actual health of that unit,5 and 

2 EO, p. 1 n.1 explains that there are 1,047 potential voting employees.  The Stipulating Employer 
and Union have agreed that 892 of the 1,047 would be eligible voters, with an additional 155 of 
the 1,047 to vote subject to challenge. 

3 Compare EO p. 5 with BASF Corp., Case No. 07-RC-259428 (May 14, 2020)(rejects even Skype 
hearing and orders in-person hearing consideration). 

4 See EO pp. 7-8 (March 13 and 19 federal and state shutdowns long ago lifted, e.g., id. p. 8, before 
EO’s June 9 issuance, EO p. 16). 

5 See EO p. 8 (discusses state and county numbers and “upticks” but nowhere mentions COVID-
free plant and work force), p. 9 (discusses New Orleans and Louisiana COVID cases threatening 
the COVID-infested Board office where mail ballots would be counted, but ignores COVID-free 
plant where in-person election ballots would be counted), p.10 (lists Memphis and Little Rock as 
though both were quarantined—neither are—or that travel from there requires traversing COVID 
hotbeds –such as New Orleans—neither does), pp. 10-11 (discusses threats to Board agents being 
exposed when exposure at COVID-free plant whose status she is supposed to have accepted offers 
a more hospitable place to count votes than the Region’s office in New Orleans). 
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excuses for placing Board agent convenience over the agency’s responsibility to create an election 

that reflects employees’ will.6

c. The Regional Director cannot honestly claim she met her responsibility by 

denying a hearing that would flesh out through testimony unique firsthand real world experiences; 

(1) why individual voters fear card check-style mail-in ballot election 

begs for a repeat of the Union's past voter intimidating home visits, card signing pressure, and 

brute force campaign giving life to the Union's paper coercion through illegal "neutrality" 

provisions in which they had no say and which forced them into silence; and  

(2) why individuals, who otherwise would vote, lack faith in the 

integrity of any card check-style mail-in sham. 

. d. The Regional Director cannot seriously claim she need not conduct a 

hearing because she has “accepted as true all fact and evidence proffered” (EO p. 6); a hearing is 

not just for presenting evidence, but for challenging, through cross-examination and rebuttal, bald 

pronouncements on which the Regional Director relies as though they were facts. EO pp. 8-11. 

(1) How does she know voters will brave Union intimidation gauntlets 

to vote at all—let alone to vote as they wish—when, despite the past, she will not even listen to 

their stories? 

(2) How does she know her Regional Office's four case COVID squalor 

is safer for officials and observers than an almost COVID-free plant if she will not allow the 

evidence to be put before her? 

6 Compare EO pp. 10-11 (discusses cost and trouble for board agents in conducting most inclusive 
kind of election) with Kerryville Bus Co., 257 NLRB 176, 177 (1981)(Board policy is to afford 
broadest possible participation in election); Noveau Elevator Indus. Inc., 326 NLRB 470, 471 
(1998)(in-person elections are more inclusive). 
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2. This case is different. Law and facts foreclose the Region’s mail-in card-check-

style election.

a. This case is different.  Although the Regional Director’s EO ignores it, the 

Secret Ballot Stipulation compels a manual secret ballot election absent a showing of impossibility 

the Region failed to make. 

(1) Despite her understandable silence, the Regional Director is bound 

by an accepted stipulation’s direction of an in-person secret ballot election absent proof that such 

an election is impossible.  T&L Leasing, 318 NLRB 324, 326 (1995) (EO nowhere discussed). 

(2) The Regional Director, on March 10, 2020, previously accepted the 

Secret Ballot Stipulation. Att. B, Ex. 7. 

(3) Circumstances calling for a different election location or time do 

not establish impossibility that would justify a card-check-style mail-in ballot in contravention 

of the Secret Ballot Stipulation to which the parties and Region agreed. 318 NLRB at 326.

(4) Silence is surrender; as the Region offers nothing showing 

impossibility of an in-person election, the EO compelling a card-check-style mail-in election must 

be set aside. 

b. This case is different.  Past facts, which the Regional Director says she 

accepts as true, and which is absent in other reported decisions, compel the Secret Ballot 

Stipulation’s in-person election. 

(1) Past efforts by the Stipulating Union to force employees to accept 

its representation without the chance to ascertain by secret ballot whether a majority in fact want 

it make this group of voters uniquely susceptible to coercion unless the stipulated free choice of a 

secret ballot is honored. Att. B p. 2. 
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(2) Specific undisputed evidence, among the proof the Regional Director 

accepts as true, establishes past coercion, and the Stipulating Union’s current opposition to being 

held to its bargain shows intent to continue its coercion absent in-person eleciton. 

(a) The Stipulating Union previously has tried to force AM/NS 

to accept a “neutrality agreement” provision that prohibited employee free choice, mandated that 

employees only speak in favor of the Stipulating Union, and obligated the employer to take the 

Union’s word that it had a majority of employees’ support based on what the Stipulating Union 

claimed were employee signatures on cards they did not complete privately.  Id. pp. 2 & 6. 

(b) After (a) failed, the Stipulating Union secured a decision 

from an arbitrator compelling the employer to count the cards as though they were not coercively 

obtained, and to punish any employee who dared speak against the Union.  Id.

(c) When employees filed NLRB charges claiming that the 

“neutrality” agreement was unlawful employer-union collusion (a position we understand the 

Region accepted) and that employees had been punished for speaking against the Stipulating 

Union, the Stipulating Union then asked a court in Indiana, which lacked jurisdiction to do so, to 

order the employees in Alabama to recognize it as their sole bargaining agent without being 

selected by secret ballot or a coercion-free card check.  Id. p. 6. 

(d) The current election petition resulted when the Stipulating 

Union showed cards and claimed a majority of employees wanted its representation, while an 

employee group offered a petition showing most employees oppose the Union.  Id. p. 2. 

(3) Card-check-style mail-in ballots offer a ready-made means of 

coercion not presented by the manual secret ballot to which the parties stipulated. Thompson 

Roofing, Inc., 291 NLRB 743, 743 n. 1 (1988). 
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(4) Unless they preside over an in person the distribution, execution, 

and collection of ballots, Board agents cannot guarantee an uncoerced choice made in secret, and 

the Stipulating Union’s predictably vigorous opposition confirms it knows this is so. 

(5) Board decisions recognize lower participation rates in card-check-

style mail-in ballots over manual elections. Noveau Elevator Indus. Inc., 326 NLRB 470, 471 

(1998)(so held); cf. Kerryville Bus Co., 257 NLRB 176, 177 (1981)(Board policy is to afford 

broadest possible participation in election).7

c. This case is different; it is not just  unrealistic—it is ABSURD—to suggest 

that the unsupervised collection of signatures of employees on so-called mail-in ballot documents 

somehow will reflect an uncoerced employee majority for one side or another when both the 

Stipulating Employer and the Stipulating Union knew enough to agree to the Secret Ballot 

Stipulation and when the Petition here was prompted by dueling employee petitions and the 

problems with a previous attempt a card check. See Thompson Roofing, 291 NLRB at 743 n.1 

(“mail in ballot elections are more vulnerable to the destruction of laboratory conditions than are 

manual ballots because of the absence of direct Board supervision over the employees’ voting.”). 

3. Conditions compel an in-person election. 

a. The Regional Director offers nothing contradicting the facts she accepts 

regarding the voting unit’s condition—the only employee group that matters in deciding whether 

to order an in-person election as this Region has held elsewhere in recent weeks. 

(1) A voting unit of 1,047 employees far exceeds in size any contested 

7 If the possibility that voters with high body temperatures might conceivably be excluded concerns 
the Regional Director in the absence of any such possibility as a fact matter, it is difficult to 
understand why the Regional Director pursues adamantly a mail-in card-check-style voting 
method shown over the years to disenfranchise more voters than in-person voting ever has. 
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case voting unit during the pandemic months to which a card-check-style mail-in election was 

ordered; even the Region has expressed doubts about attempting a card-check-style mail-in 

election with a unit this size. 

(2) In-person secret ballot elections prevail over card-check-style mail-

in ballots when the voting unit is not scattered by geography, labor disputes, or otherwise. 

(3) As the Regional Director recognizes, this 90% of voting unit of 

1,047 individuals has continued to work through the pandemic months at a single plant and the 

remaining 10% lives nearby. Att. B p. 2. 

(4) As the Regional Director recognizes, this unit is not geographically 

scattered. 

(5) As the employees remain union-free, the unit is not scattered by 

labor unrest. 

(6) As the unit employees know how to conduct their business onsite 

safely, they are not scattered by COVID-19 cases; none has occurred in the plant, and only two in 

1,047 has been reported within 14 days of working at the plant. 

(7) What the Regional Director feels about state wide or county wide 

statistics or statistics from other places may make it more dangerous for employees to circulate 

among outsiders to cast a mail-in ballot, but is of no concern if they vote in-person at the plant. 

(8) Whatever Board agents face in the COVID squalor the Regional 

Director’s picture of New Orleans paints may be relevant to the risk faced by counting mail-in 

card-check-style ballots in a Board office that itself has more cases than the entire Alabama plant, 

but it has no relevance whatsoever to an in-person election count at a plant with voters who for 

months have worked effectively among precautions without this scourge.  
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(9) The Regional Director names not a single voter out of the 1,047 who 

would be actually disenfranchised by a high temperature—an absurd notion that could have been 

quickly discarded if challenged at a legitimate hearing—and such a rare circumstance is easily 

handled as would be any other individual illness the day of an in-person election.  EO p. 11. 

(10) The Regional Director cites not a single instance in which the 

number of participants in a mail-in card-check-style election would ever come close to the 90% 

guaranteed if an in-person election received the ballots of who have been working and NO ONE 

ELSE VOTED.  See Noveau Elevator, 326 NLRB at 471 (“voter turnout is considerably higher in 

manual as opposed to mail in ballot elections, and maximizing voter turnout is a legitimate 

objective in all elections”); Int’l. Total Servs., 272 NLRB 201 (1984)(mail-in card-check-style 

elections create confusion and undermine process’s integrity). 

b. The Regional Director’s oft-cited shelter-in-place orders and other 

extraordinary measures have been lifted for the past month at the plant where an in-person election 

would be held, and have suffered none of the “uptick” the Regional Director reports for locations 

relevant only for a compelled mail-in ballot card check-style election. 

(1) The plant has continued to operate with only 10% of the voting unit 

furloughed.  Att. B p. 2. 

(2) Measures that might affect travel by others in the past have been 

lifted and pose no barrier to the Secret Ballot Stipulation’s execution now. 

4. Wild speculation about in-person election logistics flies in the face of reality. 

a. Locations offered onsite ensure any in-person election environment remains 

as COVID-free for voters, observers, and officials as working conditions have been for more than 

1,000 people and more COVID-free than the offices from which the officials come. 
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(1) Tents onsite discussed below provide safe and efficient voting 

places, enabling voters to follow a release schedule that facilitates proper social distancing, 

minimal work disruption, and time for thoughtful private choice in marking a ballot. 

(2) Proper sanitizer, masks, and gloves regularly available to employees 

and visitors protects against transmission from person to person. 

(3) Available tongs ensures that one voter will touch one ballot without 

the need for a Board official to change gloves for each voter. 

(4) Certified cleaning contractors regularly ensure that voting and 

waiting area surfaces remain sanitized even though CDC guidelines currently hold that surface to 

human transfer is unlikely. 

b. Card-check-style mail-in ballots offer none of the foregoing. 

(1) Contacts while completing ballots are uncontrolled—both from the 

potential for coercion and from a health standpoint (CDC says most COVID-19 cases occur in 

homes to which ballots would be mailed)—where in-person ballots are completed. 

(2) Contacts while mailing ballots (whether at post office or at a 

mailbox) likewise are uncontrolled. 

(3) Contacts as the Region counts ballots are uncontrolled in an office 

environment history says is about 250 times more likely to produce a COVID-19 case than the 

plant where in-person ballots would be counted. 

Conclusion 

WHEREFORE, Petitioner respectfully requests that the Board reverse the Region’s EO 

and order an in-person election, or, alternatively, order a proper hearing where evidence can be 

offered, rebuttal can be considered, and both can be challenged by cross examination. 
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/s/John J. Coleman, III
John J. Coleman, III 
Marcel Debruge 
Ronald W. Flowers, Jr. 
Attorneys for Petitioner 
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BURR & FORMAN, LLP 
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rflowers@burr.com 

Telephone:  205-251-3000 
Facsimile:  205-458-5100 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15 

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  * 
* 

AM/NS CALVERT, LLC  *  
* 

Employer/Petitioner  * 
*  

and   * Case 15-RM-246203 
* 

UNITED STEEL, PAPER & FORESTRY, * 
RUBBER, MANUFACTURING, ENERGY  * 
ALLIEDINDUSTRIAL & SERVICE   * 
WORKERSINTERNATIONAL UNION  * 

* 
Union  * 

* 
*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  

ORDER DIRECTING MAIL-BALLOT ELECTION 

On August 8, 2019, AMNS Calvert, LLC (Employer/Petitioner) filed a petition under 9 

(c) of the National Labor Relations Act (the Act), as amended, seeking to determine if a majority 

of the production and maintenance employees1 working at its Calvert, Alabama facility 

(Employer’s facility) wished to be represented by the United Steel, Paper and Forestry, Rubber, 

Manufacturing, Energy, Allied Industrial and Service Workers International Union AFL-CIO, 

CLC (Union).  Shortly thereafter, the Union filed unfair labor practice charges in Cases 15-CA-

246354 and 15-CA-248402, followed by a request to block the processing of the petition and an 

offer of proof.   I determined the processing of the petition should be blocked, and the petitioner 

#
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remained blocked from August 13, 2019 until February 2020 when the Union requested that the 

Region resume processing the petition.  On March 10, 2020, I approved a Stipulated Election 

Agreement providing for a manual election to be held at the Employer’s facility on March 23 and 

24, 2020.  However, on March 19, 2020, citing the ongoing COVID-19 pandemic, the Board 

issued a general order suspending all representation elections until April 3. Consequently, the 

election was cancelled. 

On April 1, the Board issued an order resuming elections as of April 6.  Nevertheless, the 

order noted that, while conducting representation elections is core to the Board’s mission, 

“appropriate measures are available to permit elections to resume in a safe and effective manner, 

which will be determined by the Regional Director.”  Because there is a dispute in this matter, 

pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its authority in this 

proceeding to me.  Accordingly, I issued a Notice to Show Cause on April 23, 2020, and based 

on the responses submitted by the parties, I make the following findings and conclusions.     

I. ISSUES UNDER CONSIDERATION 

This case requires me to consider and decide two issues: (a) whether it is necessary to 

hold a hearing to determine why I should not order a mail-ballot election; and (b) whether I 

should order a mail-ballot election due to the COVID-19 pandemic.  As will be explained in 

further detail below, I have determined that it is unnecessary to hold a hearing in this matter and 

that a mail-ballot election should be conducted in light of the continuing “extraordinary 

circumstances” created by COVID-19.   



II. POSITIONS OF THE PARTIES 

A. The Employer/Petitioner’s Position 

On May 5, 2020, the Employer filed its Response to the Region’s Notice to Show Cause.  

The Employer requests a hearing be held to establish an evidentiary record and to meet the 

minimums set forth under the Administrative Procedures Act and Due Process Clause.  

However, the Employer also admits the facts in this matter are not in dispute and failed to offer 

any indication of what additional information would be disclosed at a hearing which it had not 

already provided to the Region in its response to the Notice to Show Cause.   

The Employer argues that a mail ballot election is not appropriate because (1) the 

Regional Director lacks authority to revoke approval of the Stipulated Election Agreement to 

order a mail ballot election since a manual election is not impossible to perform, (2) mail ballots 

are particularly vulnerable to certain problems and issues, including the potential of transmission 

of COVID-19 through the handling of mail ballots, and (3) precautions to protect Board agents, 

observers, and voters in a manual election are effective, feasible, and pose no issue. In this 

regard, the Employer proposes to hold a manual election during June 2020 at three separate 

voting locations with four different polling periods over a two-day period.  

The Employer notes it has instituted temperature checks for all visitors seeking access to 

its facility, specifically noting it will deny access to any individual whose temperature registers 

at 100 Fahrenheit or above. It indicates it can provide well-ventilated 30 ft. by 30 ft. tent areas 

for individuals voting and waiting in line to vote, and it will provide   ground markings placed at 

distances of six feet, allowing room for social distancing of voters, observers, and Board agents.  

The Employer proposes extending each voting session to at least six hours to allow employees to 

be released to vote in smaller groups to further facilitate social distancing. The Employer will 



supply ample hand sanitizer, masks, gloves, and single use writing utensils to for voters, 

observers, and the Board agents, and will place hand washing stations with soap outside each 

tent. The Employer suggests the use of plexiglass on each table to shield the Board agent and 

observers from voters who approach the table for identification and to receive a ballot. The 

Employer asserts it will contract with a housekeeping contractor to sanitize the voting tent during 

voting time, including wiping off the voting booth after each use.   

The Employer contends a mail ballot election will pose more serious risk factors in 

relation to the COVID-19 pandemic, including the same exposure to and transmission of the 

coronavirus via its presence on mail that would be found in-person.  The Employer further 

argues there are additional and separate risk factors present in conducting a mail ballot election 

which weigh in favor of a manual election; arguing employees will lose confidence in the 

election process and will be disenfranchised by a mail ballot election.  In this regard, the 

Employer argues that a manual election will enhance the opportunity of voters to vote, and that a 

mail ballot election will produce lower participation rates.   

B. The Union’s Position 

On April 28, 2020, the Union filed its response to the Region’s Notice to Show Cause.  

The Union does not believe a hearing is necessary in this matter, and that, because of the 

COVID-19 pandemic, it is not currently safe to conduct an in-person manual election at this 

facility.  Citing CDC guidelines, the Union raises concerns that employees may be required to 

forfeit their right to vote should they or a household member be diagnosed or exhibit symptoms 

of COVID-19, requiring them to self-quarantine or an employee may feel obligated to appear to 

vote even if they or a household member  were showing signs of infection. The Union further 

notes that a manual election will require gatherings at or in the polling places as well as 



unnecessary interstate travel for union and Board officials to the Employer’s facility which could 

lead to further spread of the virus in the local community as well as in the communities from 

which Union and Board officials come from.  The Union further raises logistical concerns 

regarding how voters will be checked off the voter list, how to handle challenged ballots, how to 

ensure the voting area is sanitized, and other logistical considerations necessary due to the 

COVID-19 pandemic and argues all logistical complexities presented by a manual election can 

easily be avoided by conducting a mail ballot election.  Based on the foregoing, the Union argues 

the only way to ensure all employees will be given the opportunity to safely vote is via mail 

ballot.   

III. ANALYSIS AND FINDINGS 

A. A Hearing is Unwarranted 

A pre-election hearing is typically convened when it is necessary to resolve disputed issues 

concerning the composition of a petitioned-for-unit.  At the hearing, a hearing officer is charged 

with developing a complete record and, to achieve that end, the parties are permitted to proffer 

testimonial and documentary evidence to support their respective positions regarding how the 

disputed issues should be resolved.  The purpose of this exercise is to enable a Regional Director 

to discharge his or her duty under Section 9(c) of the Act to determine whether a question 

concerning representation exists.   

Here, the Employer requests that I hold a hearing in order to enable it to outline its proposal 

to hold a manual election.  Some compelling facts convince me that it is unnecessary to hold a 

hearing to determine why I should not order a mail-ballot election in this case.  First, convening a 

hearing is unwarranted because there is absolutely no dispute among the parties regarding the 



composition of the unit.  Previously, the parties agreed which employees would, and would not 

be, permitted to vote in the election and consummated their agreement in a stipulated election 

agreement.  The parties also agreed which employees would vote subject to challenge. Neither 

party has sought to revoke their previous agreement regarding the unit composition or proposed 

any modifications to the unit in response to the Notice to Show Cause.  Therefore, it is unnecessary 

to incur the expense of convening a hearing to develop a record to resolve traditional hearing 

issues, such as unit scope and voter eligibility issues, since the unit composition issue is firmly 

settled.   

Second, a hearing is not warranted because I have accepted as true all facts and evidence 

proffered, and representations made, by the Employer/Petitioner in its answer to the Notice to 

Show Cause including, inter alia, the fact that the employees in this instance are not scattered and 

the precautions it intends to take to ensure that a manual election is safely and effectively 

conducted at its facility.  In its response, the Employer never indicated that it has, or would like 

the opportunity to present, additional facts supporting its position at a hearing. The Employer’s 

answer constituted its full and complete response to the Notice to Show Cause, and I have 

thoroughly reviewed and thoughtfully considered the evidence and arguments supporting the 

response.  Accordingly, it is unnecessary to expend Agency resources holding a hearing since 

doing so will only result in the Employer presenting the same evidence it submitted, and I have 

accepted, in response to the Notice to Show Cause.  Further, contrary to any traditional need for a 

hearing to present evidence regarding disputed issues, the only issue to be determined is whether 

Agency employees will be put at unnecessary risk outside of the Employer’s control given the 

circumstances surrounding the COVID-19 virus.   



In light of the above, I have concluded that a hearing is not necessary and will not be held 

in this matter.  

B. A Mail-Ballot Election is Warranted 

In light of my decision not to hold a hearing, the only remaining issue is whether a mail-

ballot election should be conducted in this case.  While I fully recognize that Board elections 

should, as a general rule, be conducted manually, I find that the “extraordinary circumstances” 

created by COVID-19 warrant deviating from this method.  

I note the Board has held in San Diego Gas & Electric, 325 NLRB 1143 (1998), that a 

regional director does not abuse her discretion if she orders a mail-ballot election based solely on 

the safety of Board agents. See, Atlas Pacific Engineering Company, 27-RC-258742 (May 8, 

2020).  There is no dispute the Board prefers manual elections.  Also, however, there is no dispute 

mail-ballot elections are a normal part of the Board’s procedures; in other words, they are not an 

ad-hoc procedure the Board recently concocted.  While, normally, mail-ballot elections are 

conducted because employees are “scattered” (as that term is meant in Board law), the Board’s 

rules and regulations do not account for the current circumstances – a global pandemic.  The 

regulations do, however, as elucidated by San Diego Gas & Electric, allow for Regional Directors 

to exercise discretion when scheduling elections based on “extraordinary circumstances.”   

In exercising my discretion to order a mail-ballot election in this case, I rely on several 

factors.  As an initial matter, I take administrative notice of the pandemic health situation that 

currently exists in the United States, and which continues to affect the way that individuals, 

businesses organizations, and governments conduct their daily operations.  The COVID-19 



virus is infecting people and spreading easily from person to person.  On March 11, the COVID-

19 outbreak was characterized as a pandemic by the World Health Organization. On March 

13, the President of the United States proclaimed that the COVID-19 outbreak in the United 

States constitutes a national emergency. This situation poses a serious public health risk.  I 

note that, under order of the President of the United States, federal government employees are to 

avoid unnecessary social contact and that government business should be conducted remotely 

when possible.   

In Alabama where the election will be held, Governor Kay Ivey declared a state public 

health emergency in the State of Alabama on March 13, 2020. Beginning on March 19, 2020, the 

Alabama State Health Officer issued a series of Stay at Home orders suspending certain public 

gatherings to protect Alabamians and to mitigate the spread of COVID-19 by decreasing the 

opportunities for transmission of the virus and in an effort to decrease the risk of community 

spread.  On May 8, 2020, the Alabama State Health Officer issued a Safer at Home order, and 

the State moved into Phase One of reopening.  Since the State began reopening, the state has 

seen an uptick in diagnosed COVID-19 cases.  As of May 26, 2020, the Alabama Department of 

Public Health had reported 15,194 confirmed COVID-19 cases, reflecting a two week increase of 

4,743.  Of the 15,194 cases reported in Alabama as of May 26, 2020, 65 cases have been 

reported in Washington County where the Employer’s facility is located.  As of May 26, 2020, 

Alabama has also recorded 566 COVID-19 related deaths, five of which have been reported in 

Washington County.2

#
5#Wii#

lxxtw>22eptyfpmgliepxl1qetw1evgkmw1gsq2ettw2stwhewlfsevh2mrhi|1lxqp&29h5;;4jee=he7e5;<9e83=h<5

g<gj3j;#



The majority of agents who would be assigned to conduct this election manually would 

be traveling from Louisiana, where the COVID-19 pandemic has resulted in significantly more 

illnesses and deaths than Alabama.  Louisiana Governor Jon Bel Edwards issued a State of 

Emergency for Louisiana.  He issued a Stay at Home Order on March 22, 2020, directing all 

Louisiana residents to shelter at home and limit movements outside of their homes beyond 

essential needs. That Stay at Home Order was repeatedly extended until May 14, 2020 when 

Louisiana began Phase One of reopening. As of May 26, 2020, there have been 37,809 

confirmed COVID-19 cases resulting in 2,585 deaths in Louisiana.3

The situation in New Orleans where the Region 15 office is located has been even more 

dire than that of the State of Louisiana.  In March 2020, New Orleans was quickly identified as a 

hotbed for COVID-19, and the local government took swift action to control the spread.  New 

Orleans Mayor Latoya Cantrell declared a State of Emergency in the City of New Orleans due to 

COVID-19 on March 11, 2020.  On March 16, 2020, Mayor Cantrell issued a Mayoral 

Proclamation to Promulgate Emergency Orders during the State of Emergency due to COVID-19 

in an effort to implement the guidelines of the CDC and mitigate the further spread of COVID-

19; since the public health and safety threats of COVID-19 continued despite the Emergency 

orders in place since March 16, 2020, Mayor Cantrell issued a Mayoral Proclamation to further 

promulgate Emergency Orders on April 15, 2020.  On May 15, 2020, Mayor Cantrell issued a 

Proclamation on for Phase One of Reopening.  As of May 26, 2020, there have been 7,005 

positive cases of COVID-19 in the City of New Orleans, 502 of which have resulted in patient 

deaths.4
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Additionally, conducting a manual election in this case will require a significant degree 

of exposure, not only to the Board Agents, but also to the observers and employees. Conducting 

a manual election will require travel on the part of at least twelve Board Agents, the majority of 

whom are based out of Region 15 New Orleans office.  As noted earlier, New Orleans has been a 

known hot-bed for infections since mid-March 2020. Due to the number of agents required to 

conduct this election manually, the election could not be fully staffed from the Regional Office 

in New Orleans.  As such, Board agents from Region 15’s Memphis and/or Little Rock office 

would be required to travel to Alabama, and the Region would likely also need to send agents 

from Region 10’s Birmingham Office in order to fully staff this election. The Employer’s facility 

is located hundreds of miles from each of these offices, thereby requiring anywhere between 2.5 

and 7.5 hours of travel one-way depending on the Regional office from which the agent is 

traveling.  Furthermore, since carpooling is necessarily at odds with CDC guidelines regarding 

social distancing, Board agents would need to travel in separate vehicles at great expense to the 

Agency.  As noted above, this is a large and complex election spanning multiple days which 

would require Board agents to spend three nights in a hotel given that the election would end at 

9:30 p.m.  and then the count would need to take place immediately after, thereby exposing hotel 

workers and restaurant employees to a dozen Agents coming from multiple states across the 

southeast, including Louisiana where there are over 30,000 confirmed COVID-19 cases.  In 

addition, Board agents would then be in the polling place for a total of 24 hours under the 

Employer’s proposal that the four polling times be extended to six hours each, followed by the 

count of over 1,000 ballots. Holding a mail ballot election, and minimizing travel, would be the 

safest option as non-essential travel should generally be avoided at this time.  



While various precautions would be taken by the Employer to ensure safety, a manual 

election would place around 1,047 employees, observers, and Board agents in very close 

proximity to each other for a substantial period of time. While helpful, the accommodations 

offered by the Employer do not alleviate my concern that multiple Board agents would be placed 

at risk.  

In addition to the safety concerns noted above, a manual election is also undesirable in the 

current climate because such an election could lead to decreased voter turnout and voter 

disenfranchisement.  If a manual election is ordered, unit employees would be required to appear 

at the facility in order to exercise their right to vote.  However, an employee who is ill or 

manifesting symptoms unrelated to COVID-19 may opt to remain at home, and not vote, due to 

fear of failing the Employer’s screening protocol. Alternatively, given the importance of the 

election, the ill employee may feel compelled to report to the facility in order to allow his voice 

to be heard in the election.  While the Employer plans to screen employees when they arrive to 

work on the day of the election, these screening procedures are not infallible and may result in a 

COVID-infected employee, particularly those that are asymptomatic, entering the facility.  

Further, the testing procedures proposed by the Employer will also result in the 

disenfranchisement of employees who have high temperatures not caused by COVID-19 since all 

employees who have fevers will be sent home and not allowed to cast a vote.   The risks of low 

voter turnout and voter disenfranchisement are simply not present with a mail-ballot election 

since all unit employee will have an opportunity to vote.       

While I appreciate the extraordinary efforts that the Employer has offered to facilitate a 

manual election, the Region cannot safely hold a manual election at this time at this location given 

the current dangers posed by COVID-19.  Furthermore, the safety measures proposed can 



introduce new problems. For example, the long polling sessions, lasting several hours increases 

the time the Board agents and observers must spend together carrying out their election-related 

duties all while wearing masks.  As with the other issues noted above, a mail-ballot election 

alleviates this exposure and guarantees overall safety. Therefore, I conclude that a mail-ballot 

election is warranted and will protect, not only the rights, but also, the safety of all parties.  

IV. ADDITIONAL FINDINGS 

Based on the stipulated election agreement signed by the parties, I hereby make the 

following additional findings:   

The Employer/Petitioner is a limited liability company incorporated in the State of Delaware 
with an office and place of business in Calvert, Alabama where it is engaged in the business of 
providing steel components.  Within the past twelve (12) months, a representative period, the 
Employer purchased and received goods and materials at its Calvert, Alabama facility valued in 
excess of $50,000 directly from points located outside the State of Alabama. Based on this, the 
Employer is engaged in commerce that affects commerce within the meaning of Section 2(6) of 
the Act.  

The Union is a Labor Organization within the meaning of Section 2(5) of the Act.  

The following unit is appropriate for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Act: 

Included: All hourly full-time and regular part-time production and maintenance employees 
employed by the Employer at its Calvert, Alabama facility 

Excluded: All office clerical and technical employees, Test Lab Operators and Test Lab 
Specialists, temporary employees, guards, professional and confidential employees and 
supervisors as defined in the Act. 



V.  CONCLUSION 

The risks of COVID-19 are somewhat unknown and, while these employees are required 

to appear at work because no other alternative exists for them, there is an alternative to a manual 

election – a mail-ballot election.  A mail-ballot election would limit and/or avoid all in-person 

contact between the Board agent(s), observers, and voters.  Therefore, in an effort to ensure the 

safety of everyone during the ongoing pandemic, I believe a mail-ballot election is warranted.   

VI.  DIRECTION OF ELECTION 

The National Labor Relations Board will conduct a secret ballot election among the 

employees in the groups found appropriate above.  The employees will vote whether or not they 

wish to be represented for purposes of collective bargaining by the United Steel, Paper and 

Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International 

Union AFL-CIO, CLC .  The date, time and place of the election will be specified in the Notice of 

Election that the Board’s Regional Office will issue subsequent to this Decision. 

Eligibility to Vote 

Eligible to vote in the election are those in the unit who were employed during the payroll 

period ending immediately before the date of this Decision, including employees who did not work 

during that period because they were ill, on vacation, or temporarily laid off.  Employees engaged 

in any economic strike who have retained their status as strikers and who have not been 

permanently replaced, are also eligible to vote.  In addition, employees engaged in an economic 

strike which commenced less than 12 months before the election date, who have retained their 

status as strikers but who have been permanently replaced, as well as their replacements, are 



eligible to vote.  Unit employees in the military services of the United States may vote if they 

appear in person at the polls.   

Ineligible to vote are: 1) employees who have quit or been discharged for cause since the 

designated payroll period; 2) striking employees who have been discharged for cause since the 

strike began and who have not been rehired or reinstated before the election date; and 3) employees 

who are engaged in an economic strike that began more than 12 months before the election date 

and who have been permanently replaced.  

List of Eligible voters 

To ensure that all eligible voters may have the opportunity to be informed of the issues in 

the exercise of their statutory right to vote, all parties to the election should have access to a list of 

voters and their addresses, which may be used to communicate with them. Excelsior Underwear, 

Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Company, 394 US 759 (1969).  

Accordingly, it is hereby directed that within 7 days of the date of this Decision, the Employer 

must submit to the Regional Office an election eligibility list containing the full names and 

addresses of all the eligible voters. North Macon Health Care Facility, 315 NLRB 359, 361 (1994).  

The list must be of sufficiently large type to be clearly legible.  To speed both preliminary checking 

and the voting process, the names on the list should be alphabetized (overall or by department, 

etc.).  Upon receipt of the list, I will make it available to all parties to the election. 

To be timely filed, the list must be received in the Regional Office on or before June 10, 

2020. No extension of time to file the list will be granted except in extraordinary circumstances, 

nor will the filing of a request for review affect the requirement to file this list.  Failure to comply 



with this requirement will be grounds for setting aside the election whenever proper objections are 

filed.  The list may be submitted by facsimile transmission to 504-589-4069.  Since the list will be 

made available to all parties to the election, please furnish a total of two copies, unless the list is 

submitted by facsimile, in which case no copies need be submitted.  If you have any questions, 

please contact the Regional Office.   

Posting Obligations 

According to Section 103.20 of the Board’s Rules and Regulations, the Employer must 

post the Notices of Election provided by the Board in areas conspicuous to potential voters for a 

minimum of three (3) working days prior to the date of the election.  Failure to follow the posting 

requirement may result in additional litigation if proper objections to the election are filed.  Section 

103.20(c) requires an employer to notify the Board at least five (5) full working days prior to 

12:01am of the day of the election if it has not received copies of the election notice.  Club 

Demonstration Services, 317 NLRB 349 (1995).  Failure to do so estops employers from filing 

objections based on non-posting of the election notice.   

VII. RIGHT TO REQUEST REVIEW 

Pursuant to Section 102.67 of the Board's Rules and Regulations, a request for review 

may be filed with the Board at any time following the issuance of this Decision until 14 days 

after a final disposition of the proceeding by the Regional Director. Accordingly, a party is 

not precluded from filing a request for review of this decision after the election on the 

grounds that it did not file a request for review of this Decision prior to the election. The 

request for review must conform to the requirements of Section 102.67 of the Board's Rules 

and Regulations. 



A request for review may be E-Filed through the Agency's website but may not be 

filed by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File 

Documents, enter the NLRB Case Number, and follow the detailed instructions. If not E-

Filed, the request for review should be addressed to the Executive Secretary, National Labor 

Relations Board, 1015 Half Street SE, Washington, DC 20570-0001. A party filing a request 

for review must serve a copy of the request on the other parties and file a copy with the 

Regional Director. A certificate of service must be filed with the Board together with the 

request for review.

Neither the filing of a request for review nor the Board's granting a request for 

review will stay the election in this matter unless specifically ordered by the Board.

Dated:  $(&% #, 2020 

M. KATHLEEN M"KINNEY
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 15
600 South Maestri Place – 7th Floor
New Orleans, LA 70130-3413
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15

AM/NS CALVERT, LLC

Employer/Petitioner
##

and Case 15-RM-246203

UNITED STEEL, PAPER & FORESTRY, 
RUBBER, MANUFACTURING, ENERGY ALLIED 
INDUSTRIAL & SERVICE WORKERS 
INTERNATIONAL UNION

Union

AFFIDAVIT OF SERVICE OF: Order Directing Mail Ballot Election, dated June 9, 
2020.

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on June 9, 2020, I served the above documents by electronic mail upon the following persons, 
addressed to them at the following addresses: 

Marcel L. Debruge, Esq. 
Burr & Forman LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203-3284 
mdebruge@burr.com 

Ronald W. Flowers, Attorney 
Burr & Forman LLP 
420 North 20th Street 
Suite 3400 
Birmingham, AL 35203-5201 
rflowers@burr.com

Myriam Aerts, Chief Administrator Officer 
AM/NS Calvert, LLC 
1 Steel Dr. 
Calvert, AL 36513 
myriam.aerts@arcelormittal.com

Brad Manzolillo, Organizing Counsel 
Five Gateway Center 
Pittsburgh, PA 15222 
bmanzolillo@usw.org 

Joel Stadtlander, HR Director 
AM/NS Calvert, LLC 
1 Steel Drive 
Calvert, AL 36513 
joel.stadtlander@arcelormittal.com

Patrick Gallagher, International Representative 
United Steel, Paper and Forestry, Rubber, 
Manufacturing, Energy, Allied Industrial & 
Service Workers International Union Local Union 
1-1824 
25111 Miles Rd Ste H 
Warrensville Heights, OH 44128-5419 
pgallagher@usw.org 

June 9, 2020  PAMLA ROBERTSON, Designated Agent 
of NLRB

Date Name 

/s/
Signature

#



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15 

*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *
* 

AM/NS CALVERT, LLC * 
* 

Employer/Petitioner * 
*  

and * Case 15-RM-246203
*

UNITED STEEL, PAPER & FORESTRY, *
RUBBER, MANUFACTURING, ENERGY *
ALLIEDINDUSTRIAL & SERVICE  *
WORKERSINTERNATIONAL UNION  *

*
Union *

*
*  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  *  * 

$'((&$)&% ORDER DIRECTING MAIL-BALLOT ELECTION 

On August 8, 2019, AMNS Calvert, LLC (Employer/Petitioner) filed a petition under 9 

(c) of the National Labor Relations Act (the Act), as amended, seeking to determine if a majority

of the production and maintenance employees1 working at its Calvert, Alabama facility 

(Employer’s facility) wished to be represented by the United Steel, Paper and Forestry, Rubber, 

Manufacturing, Energy, Allied Industrial and Service Workers International Union AFL-CIO, 

CLC (Union).  Shortly thereafter, the Union filed unfair labor practice charges in Cases 15-CA-

246354 and 15-CA-248402, followed by a request to block the processing of the petition and an 

offer of proof.   I determined the processing of the petition should be blocked, and the petitioner 
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remained blocked from August 13, 2019 until February 2020 when the Union requested that the 

Region resume processing the petition.  On March 10, 2020, I approved a Stipulated Election 

Agreement providing for a manual election to be held at the Employer’s facility on March 23 and 

24, 2020.  However, on March 19, 2020, citing the ongoing COVID-19 pandemic, the Board 

issued a general order suspending all representation elections until April 3. Consequently, the 

election was cancelled. 

On April 1, the Board issued an order resuming elections as of April 6.  Nevertheless, the 

order noted that, while conducting representation elections is core to the Board’s mission, 

“appropriate measures are available to permit elections to resume in a safe and effective manner, 

which will be determined by the Regional Director.”  Because there is a dispute in this matter, 

pursuant to the provisions of Section 3(b) of the Act, the Board has delegated its authority in this 

proceeding to me.  Accordingly, I issued a Notice to Show Cause on April 23, 2020, and based 

on the responses submitted by the parties, I make the following findings and conclusions.     

I. ISSUES UNDER CONSIDERATION

This case requires me to consider and decide two issues: (a) whether it is necessary to 

hold a hearing to determine why I should not order a mail-ballot election; and (b) whether I 

should order a mail-ballot election due to the COVID-19 pandemic.  As will be explained in 

further detail below, I have determined that it is unnecessary to hold a hearing in this matter and 

that a mail-ballot election should be conducted in light of the continuing “extraordinary 

circumstances” created by COVID-19.   



II. POSITIONS OF THE PARTIES

A. The Employer/Petitioner’s Position

On May 5, 2020, the Employer filed its Response to the Region’s Notice to Show Cause.  

The Employer requests a hearing be held to establish an evidentiary record and to meet the 

minimums set forth under the Administrative Procedures Act and Due Process Clause.  

However, the Employer also admits the facts in this matter are not in dispute and failed to offer 

any indication of what additional information would be disclosed at a hearing which it had not 

already provided to the Region in its response to the Notice to Show Cause.   

The Employer argues that a mail ballot election is not appropriate because (1) the 

Regional Director lacks authority to revoke approval of the Stipulated Election Agreement to 

order a mail ballot election since a manual election is not impossible to perform, (2) mail ballots 

are particularly vulnerable to certain problems and issues, including the potential of transmission 

of COVID-19 through the handling of mail ballots, and (3) precautions to protect Board agents, 

observers, and voters in a manual election are effective, feasible, and pose no issue. In this 

regard, the Employer proposes to hold a manual election during June 2020 at three separate 

voting locations with four different polling periods over a two-day period.  

The Employer notes it has instituted temperature checks for all visitors seeking access to 

its facility, specifically noting it will deny access to any individual whose temperature registers 

at 100 Fahrenheit or above. It indicates it can provide well-ventilated 30 ft. by 30 ft. tent areas 

for individuals voting and waiting in line to vote, and it will provide   ground markings placed at 

distances of six feet, allowing room for social distancing of voters, observers, and Board agents.  

The Employer proposes extending each voting session to at least six hours to allow employees to 

be released to vote in smaller groups to further facilitate social distancing. The Employer will 



supply ample hand sanitizer, masks, gloves, and single use writing utensils to for voters, 

observers, and the Board agents, and will place hand washing stations with soap outside each 

tent. The Employer suggests the use of plexiglass on each table to shield the Board agent and 

observers from voters who approach the table for identification and to receive a ballot. The 

Employer asserts it will contract with a housekeeping contractor to sanitize the voting tent during 

voting time, including wiping off the voting booth after each use.   

The Employer contends a mail ballot election will pose more serious risk factors in 

relation to the COVID-19 pandemic, including the same exposure to and transmission of the 

coronavirus via its presence on mail that would be found in-person.  The Employer further 

argues there are additional and separate risk factors present in conducting a mail ballot election 

which weigh in favor of a manual election; arguing employees will lose confidence in the 

election process and will be disenfranchised by a mail ballot election.  In this regard, the 

Employer argues that a manual election will enhance the opportunity of voters to vote, and that a 

mail ballot election will produce lower participation rates.   

B. The Union’s Position

On April 28, 2020, the Union filed its response to the Region’s Notice to Show Cause.  

The Union does not believe a hearing is necessary in this matter, and that, because of the 

COVID-19 pandemic, it is not currently safe to conduct an in-person manual election at this 

facility.  Citing CDC guidelines, the Union raises concerns that employees may be required to 

forfeit their right to vote should they or a household member be diagnosed or exhibit symptoms 

of COVID-19, requiring them to self-quarantine or an employee may feel obligated to appear to 

vote even if they or a household member  were showing signs of infection. The Union further 

notes that a manual election will require gatherings at or in the polling places as well as 



unnecessary interstate travel for union and Board officials to the Employer’s facility which could 

lead to further spread of the virus in the local community as well as in the communities from 

which Union and Board officials come from.  The Union further raises logistical concerns 

regarding how voters will be checked off the voter list, how to handle challenged ballots, how to 

ensure the voting area is sanitized, and other logistical considerations necessary due to the 

COVID-19 pandemic and argues all logistical complexities presented by a manual election can 

easily be avoided by conducting a mail ballot election.  Based on the foregoing, the Union argues 

the only way to ensure all employees will be given the opportunity to safely vote is via mail 

ballot.   

III. ANALYSIS AND FINDINGS

A. A Hearing is Unwarranted

A pre-election hearing is typically convened when it is necessary to resolve disputed issues 

concerning the composition of a petitioned-for-unit.  At the hearing, a hearing officer is charged 

with developing a complete record and, to achieve that end, the parties are permitted to proffer 

testimonial and documentary evidence to support their respective positions regarding how the 

disputed issues should be resolved.  The purpose of this exercise is to enable a Regional Director 

to discharge his or her duty under Section 9(c) of the Act to determine whether a question 

concerning representation exists.   

Here, the Employer requests that I hold a hearing in order to enable it to outline its proposal 

to hold a manual election.  Some compelling facts convince me that it is unnecessary to hold a 

hearing to determine why I should not order a mail-ballot election in this case.  First, convening a 

hearing is unwarranted because there is absolutely no dispute among the parties regarding the 



composition of the unit.  Previously, the parties agreed which employees would, and would not 

be, permitted to vote in the election and consummated their agreement in a stipulated election 

agreement.  The parties also agreed which employees would vote subject to challenge. Neither 

party has sought to revoke their previous agreement regarding the unit composition or proposed 

any modifications to the unit in response to the Notice to Show Cause.  Therefore, it is unnecessary 

to incur the expense of convening a hearing to develop a record to resolve traditional hearing 

issues, such as unit scope and voter eligibility issues, since the unit composition issue is firmly 

settled.   

Second, a hearing is not warranted because I have accepted as true all facts and evidence 

proffered, and representations made, by the Employer/Petitioner in its answer to the Notice to 

Show Cause including, inter alia, the fact that the employees in this instance are not scattered and 

the precautions it intends to take to ensure that a manual election is safely and effectively 

conducted at its facility.  In its response, the Employer never indicated that it has, or would like 

the opportunity to present, additional facts supporting its position at a hearing. The Employer’s 

answer constituted its full and complete response to the Notice to Show Cause, and I have 

thoroughly reviewed and thoughtfully considered the evidence and arguments supporting the 

response.  Accordingly, it is unnecessary to expend Agency resources holding a hearing since 

doing so will only result in the Employer presenting the same evidence it submitted, and I have 

accepted, in response to the Notice to Show Cause.  Further, contrary to any traditional need for a 

hearing to present evidence regarding disputed issues, the only issue to be determined is whether 

Agency employees will be put at unnecessary risk outside of the Employer’s control given the 

circumstances surrounding the COVID-19 virus.   



In light of the above, I have concluded that a hearing is not necessary and will not be held 

in this matter.  

B. A Mail-Ballot Election is Warranted

In light of my decision not to hold a hearing, the only remaining issue is whether a mail-

ballot election should be conducted in this case.  While I fully recognize that Board elections 

should, as a general rule, be conducted manually, I find that the “extraordinary circumstances” 

created by COVID-19 warrant deviating from this method.  

I note the Board has held in San Diego Gas & Electric, 325 NLRB 1143 (1998), that a 

regional director does not abuse her discretion if she orders a mail-ballot election based solely on 

the safety of Board agents. See, Atlas Pacific Engineering Company, 27-RC-258742 (May 8, 

2020).  There is no dispute the Board prefers manual elections.  Also, however, there is no dispute 

mail-ballot elections are a normal part of the Board’s procedures; in other words, they are not an 

ad-hoc procedure the Board recently concocted.  While, normally, mail-ballot elections are 

conducted because employees are “scattered” (as that term is meant in Board law), the Board’s 

rules and regulations do not account for the current circumstances – a global pandemic.  The 

regulations do, however, as elucidated by San Diego Gas & Electric, allow for Regional Directors 

to exercise discretion when scheduling elections based on “extraordinary circumstances.”   

In exercising my discretion to order a mail-ballot election in this case, I rely on several 

factors.  As an initial matter, I take administrative notice of the pandemic health situation that 

currently exists in the United States, and which continues to affect the way that individuals, 

businesses organizations, and governments conduct their daily operations.  The COVID-19 



virus is infecting people and spreading easily from person to person.  On March 11, the COVID-

19 outbreak was characterized as a pandemic by the World Health Organization. On March 

13, the President of the United States proclaimed that the COVID-19 outbreak in the United 

States constitutes a national emergency. This situation poses a serious public health risk.  I 

note that, under order of the President of the United States, federal government employees are to 

avoid unnecessary social contact and that government business should be conducted remotely 

when possible.   

In Alabama where the election will be held, Governor Kay Ivey declared a state public 

health emergency in the State of Alabama on March 13, 2020. Beginning on March 19, 2020, the 

Alabama State Health Officer issued a series of Stay at Home orders suspending certain public 

gatherings to protect Alabamians and to mitigate the spread of COVID-19 by decreasing the 

opportunities for transmission of the virus and in an effort to decrease the risk of community 

spread.  On May 8, 2020, the Alabama State Health Officer issued a Safer at Home order, and 

the State moved into Phase One of reopening.  Since the State began reopening, the state has 

seen an uptick in diagnosed COVID-19 cases.  As of May 26, 2020, the Alabama Department of 

Public Health had reported 15,194 confirmed COVID-19 cases, reflecting a two week increase of 

4,743.  Of the 15,194 cases reported in Alabama as of May 26, 2020, 65 cases have been 

reported in Washington County where the Employer’s facility is located.  As of May 26, 2020, 

Alabama has also recorded 566 COVID-19 related deaths, five of which have been reported in 

Washington County.2
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The majority of agents who would be assigned to conduct this election manually would 

be traveling from Louisiana, where the COVID-19 pandemic has resulted in significantly more 

illnesses and deaths than Alabama.  Louisiana Governor Jon Bel Edwards issued a State of 

Emergency for Louisiana.  He issued a Stay at Home Order on March 22, 2020, directing all 

Louisiana residents to shelter at home and limit movements outside of their homes beyond 

essential needs. That Stay at Home Order was repeatedly extended until May 14, 2020 when 

Louisiana began Phase One of reopening. As of May 26, 2020, there have been 37,809 

confirmed COVID-19 cases resulting in 2,585 deaths in Louisiana.3

The situation in New Orleans where the Region 15 office is located has been even more 

dire than that of the State of Louisiana.  In March 2020, New Orleans was quickly identified as a 

hotbed for COVID-19, and the local government took swift action to control the spread.  New 

Orleans Mayor Latoya Cantrell declared a State of Emergency in the City of New Orleans due to 

COVID-19 on March 11, 2020.  On March 16, 2020, Mayor Cantrell issued a Mayoral 

Proclamation to Promulgate Emergency Orders during the State of Emergency due to COVID-19 

in an effort to implement the guidelines of the CDC and mitigate the further spread of COVID-

19; since the public health and safety threats of COVID-19 continued despite the Emergency 

orders in place since March 16, 2020, Mayor Cantrell issued a Mayoral Proclamation to further 

promulgate Emergency Orders on April 15, 2020.  On May 15, 2020, Mayor Cantrell issued a 

Proclamation on for Phase One of Reopening.  As of May 26, 2020, there have been 7,005 

positive cases of COVID-19 in the City of New Orleans, 502 of which have resulted in patient 

deaths.4
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Additionally, conducting a manual election in this case will require a significant degree 

of exposure, not only to the Board Agents, but also to the observers and employees. Conducting 

a manual election will require travel on the part of at least twelve Board Agents, the majority of 

whom are based out of Region 15 New Orleans office.  As noted earlier, New Orleans has been a 

known hot-bed for infections since mid-March 2020. Due to the number of agents required to 

conduct this election manually, the election could not be fully staffed from the Regional Office 

in New Orleans.  As such, Board agents from Region 15’s Memphis and/or Little Rock office 

would be required to travel to Alabama, and the Region would likely also need to send agents 

from Region 10’s Birmingham Office in order to fully staff this election. The Employer’s facility 

is located hundreds of miles from each of these offices, thereby requiring anywhere between 2.5 

and 7.5 hours of travel one-way depending on the Regional office from which the agent is 

traveling.  Furthermore, since carpooling is necessarily at odds with CDC guidelines regarding 

social distancing, Board agents would need to travel in separate vehicles at great expense to the 

Agency.  As noted above, this is a large and complex election spanning multiple days which 

would require Board agents to spend three nights in a hotel given that the election would end at 

9:30 p.m.  and then the count would need to take place immediately after, thereby exposing hotel 

workers and restaurant employees to a dozen Agents coming from multiple states across the 

southeast, including Louisiana where there are over 30,000 confirmed COVID-19 cases.  In 

addition, Board agents would then be in the polling place for a total of 24 hours under the 

Employer’s proposal that the four polling times be extended to six hours each, followed by the 

count of over 1,000 ballots. Holding a mail ballot election, and minimizing travel, would be the 

safest option as non-essential travel should generally be avoided at this time.  



While various precautions would be taken by the Employer to ensure safety, a manual 

election would place around 1,047 employees, observers, and Board agents in very close 

proximity to each other for a substantial period of time. While helpful, the accommodations 

offered by the Employer do not alleviate my concern that multiple Board agents would be placed 

at risk.  

In addition to the safety concerns noted above, a manual election is also undesirable in the 

current climate because such an election could lead to decreased voter turnout and voter 

disenfranchisement.  If a manual election is ordered, unit employees would be required to appear 

at the facility in order to exercise their right to vote.  However, an employee who is ill or 

manifesting symptoms unrelated to COVID-19 may opt to remain at home, and not vote, due to 

fear of failing the Employer’s screening protocol. Alternatively, given the importance of the 

election, the ill employee may feel compelled to report to the facility in order to allow his voice 

to be heard in the election.  While the Employer plans to screen employees when they arrive to 

work on the day of the election, these screening procedures are not infallible and may result in a 

COVID-infected employee, particularly those that are asymptomatic, entering the facility.  

Further, the testing procedures proposed by the Employer will also result in the 

disenfranchisement of employees who have high temperatures not caused by COVID-19 since all 

employees who have fevers will be sent home and not allowed to cast a vote.   The risks of low 

voter turnout and voter disenfranchisement are simply not present with a mail-ballot election 

since all unit employee will have an opportunity to vote.       

While I appreciate the extraordinary efforts that the Employer has offered to facilitate a 

manual election, the Region cannot safely hold a manual election at this time at this location given 

the current dangers posed by COVID-19.  Furthermore, the safety measures proposed can 



introduce new problems. For example, the long polling sessions, lasting several hours increases 

the time the Board agents and observers must spend together carrying out their election-related 

duties all while wearing masks.  As with the other issues noted above, a mail-ballot election 

alleviates this exposure and guarantees overall safety. Therefore, I conclude that a mail-ballot 

election is warranted and will protect, not only the rights, but also, the safety of all parties.  

IV. ADDITIONAL FINDINGS

Based on the stipulated election agreement signed by the parties, I hereby make the

following additional findings:  

The Employer/Petitioner is a limited liability company incorporated in the State of Delaware 
with an office and place of business in Calvert, Alabama where it is engaged in the business of 
providing steel components.  Within the past twelve (12) months, a representative period, the 
Employer purchased and received goods and materials at its Calvert, Alabama facility valued in 
excess of $50,000 directly from points located outside the State of Alabama. Based on this, the 
Employer is engaged in commerce that affects commerce within the meaning of Section 2(6) of 
the Act.  

The Union is a Labor Organization within the meaning of Section 2(5) of the Act. 

The following unit is appropriate for the purposes of collective bargaining within the 
meaning of Section 9(b) of the Act: 

Included: All hourly full-time and regular part-time production and maintenance employees 
employed by the Employer at its Calvert, Alabama facility 

Excluded: All office clerical and technical employees, Test Lab Operators and Test Lab 
Specialists, temporary employees, guards, professional and confidential employees and 
supervisors as defined in the Act. 



V. CONCLUSION

The risks of COVID-19 are somewhat unknown and, while these employees are required

to appear at work because no other alternative exists for them, there is an alternative to a manual 

election – a mail-ballot election.  A mail-ballot election would limit and/or avoid all in-person 

contact between the Board agent(s), observers, and voters.  Therefore, in an effort to ensure the 

safety of everyone during the ongoing pandemic, I believe a mail-ballot election is warranted.   

VI. DIRECTION OF ELECTION

The National Labor Relations Board will conduct a secret ballot election among the

employees in the groups found appropriate above.  The employees will vote whether or not they 

wish to be represented for purposes of collective bargaining by the United Steel, Paper and 

Forestry, Rubber, Manufacturing, Energy, Allied Industrial and Service Workers International 

Union AFL-CIO, CLC .  The date, time and place of the election will be specified in the Notice of 

Election that the Board’s Regional Office will issue subsequent to this Decision. 

Eligibility to Vote 

Eligible to vote in the election are those in the unit who were employed during the payroll 

period ending immediately before the date of this Decision, including employees who did not work 

during that period because they were ill, on vacation, or temporarily laid off.  Employees engaged 

in any economic strike who have retained their status as strikers and who have not been 

permanently replaced, are also eligible to vote.  In addition, employees engaged in an economic 

strike which commenced less than 12 months before the election date, who have retained their 

status as strikers but who have been permanently replaced, as well as their replacements, are 



eligible to vote.  Unit employees in the military services of the United States may vote if they 

appear in person at the polls.   

Ineligible to vote are: 1) employees who have quit or been discharged for cause since the 

designated payroll period; 2) striking employees who have been discharged for cause since the 

strike began and who have not been rehired or reinstated before the election date; and 3) employees 

who are engaged in an economic strike that began more than 12 months before the election date 

and who have been permanently replaced.  

List of Eligible voters 

To ensure that all eligible voters may have the opportunity to be informed of the issues in 

the exercise of their statutory right to vote, all parties to the election should have access to a list 

of voters and their addresses, which may be used to communicate with them. Excelsior 

Underwear, Inc., 156 NLRB 1236 (1966); NLRB v. Wyman-Gordon Company, 394 US 

759 (1969). Accordingly, it is hereby directed that within 7 days of the date of this Decision, 

the Employer must submit to the Regional Office an election eligibility list containing the 

full names and addresses of all the eligible voters. North Macon Health Care Facility, 315 NLRB 

359, 361 (1994). The list must be of sufficiently large type to be clearly legible.  To speed 

both preliminary checking and the voting process, the names on the list should be 

alphabetized (overall or by department, etc.).  Upon receipt of the list, I will make it available to 

all parties to the election. 



Posting Obligations 

According to Section 103.20 of the Board’s Rules and Regulations, the Employer 

must post the Notices of Election provided by the Board in areas conspicuous to potential 

voters for a minimum of three (3) working days prior to the date of the election.  Failure to 

follow the posting requirement may result in additional litigation if proper objections to the 

election are filed.  Section 103.20(c) requires an employer to notify the Board at least five (5) 

full working days prior to 12:01am of the day of the election if it has not received copies 

of the election notice.  Club Demonstration Services, 317 NLRB 349 (1995).  Failure to do so 

estops employers from filing objections based on non-posting of the election notice.   

VII. RIGHT TO REQUEST REVIEW

Pursuant to Section 102.67 of the Board's Rules and Regulations, a request for review

may be filed with the Board at any time following the issuance of this Decision until 14 days 

after a final disposition of the proceeding by the Regional Director. Accordingly, a party is 

not precluded from filing a request for review of this decision after the election on the 

grounds that it did not file a request for review of this Decision prior to the election. The 

request for review must conform to the requirements of Section 102.67 of the Board's Rules 

and Regulations. 



A request for review may be E-Filed through the Agency's website but may not be 

filed by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File 

Documents, enter the NLRB Case Number, and follow the detailed instructions. If not E-

Filed, the request for review should be addressed to the Executive Secretary, National Labor 

Relations Board, 1015 Half Street SE, Washington, DC 20570-0001. A party filing a request 

for review must serve a copy of the request on the other parties and file a copy with the 

Regional Director. A certificate of service must be filed with the Board together with the 

request for review.

Neither the filing of a request for review nor the Board's granting a request for 

review will stay the election in this matter unless specifically ordered by the Board.

Dated:  &*(' $#, 2020 

M. KATHLEEN M*KINNEY
REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 15
600 South Maestri Place – 7th Floor
New Orleans, LA 70130-3413
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 15

AM/NS CALVERT, LLC

Employer/Petitioner

and Case 15-RM-246203

UNITED STEEL, PAPER & FORESTRY, 
RUBBER, MANUFACTURING, ENERGY ALLIED 
INDUSTRIAL & SERVICE WORKERS 
INTERNATIONAL UNION

Union

AFFIDAVIT OF SERVICE OF: $-..,*/,+ Order Directing Mail Ballot Election, 
dated June #", 2020.

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on June $#, 2020, I served the above documents by electronic mail upon the following persons, 
addressed to them at the following addresses: 

Joel Stadtlander, HR Director 
AM/NS Calvert, LLC 
1 Steel Drive 
Calvert, AL 36513 
joel.stadtlander@arcelormittal.com

Patrick Gallagher, International Representative 
United Steel, Paper and Forestry, Rubber, 
Manufacturing, Energy, Allied Industrial & 
Service Workers International Union Local Union 
1-1824
25111 Miles Rd Ste H
Warrensville Heights, OH 44128-5419
pgallagher@usw.org

Marcel L. Debruge, Esq. 
Burr & Forman LLP 
420 North 20th Street, Suite 3400 
Birmingham, AL 35203-3284 
mdebruge@burr.com 

Ronald W. Flowers, Attorney 
Burr & Forman LLP 
420 North 20th Street 
Suite 3400 
Birmingham, AL 35203-5201 
rflowers@burr.com

Myriam Aerts, Chief Administrator Officer 
AM/NS Calvert, LLC 
1 Steel Dr. 
Calvert, AL 36513 
myriam.aerts@arcelormittal.com

Brad Manzolillo, Organizing Counsel 
Five Gateway Center 
Pittsburgh, PA 15222 
bmanzolillo@usw.org 

June $#, 2020 PAMLA ROBERTSON, Designated Agent 
of NLRB

Date Name 

/s/
Signature
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