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GENERAL PRINCIPLES

THE BARGAINIG EXPENSES REMEDY

. The Scope of the Remedy

The Board awarded the remedy due to a broad range of unfair
labor practices, both at and away from the bargaining table,
which caused the Union significant financial losses.

The remedy encompasses costs and expenses incurred
from November 13, 2007 through April 22, 2008.

The remedy encompasses the fees and expenses that the Union
paid for its attorney’s involvement in bargaining and related
preparation, follow-through activities, and travel.

The remedy includes the salaries and wages paid to the Union’s
bargaining committee for their time spent in negotiations and related
preparation and follow-through activities.

The remedy includes the Union lead negotiator’s travel expenses, as
well as committee meals, meeting rooms fees, and other miscellaneous

expenses.

. Calculation of the Approximate Amounts Owed

The General Counsel reasonably relied on the Union Attorney’s
contemporaneous recordings of his fees and expenses related to

bargaining.

The General Counsel reasonably estimated the bargaining committees’

salaries and wages for time spent in negotiations and related
preparation and follow-through.

Page

12

14

18

19

21

23

30



3. General Counsel demonstrated a nearly exact accounting of other types
of bargaining expenses owed to the Union based on reliable business records.

Expenses for Week Ending 11/17/07
Expenses for Week Ending 11/24/07
Expenses for Week Ending 1/19/08
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Expenses for Week Ending 4/25/09
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MORAN AND MINEARDS BACKPAY REMEDY

A. Mitigation

1. Respondent has completely failed to demonstrate that there were substantially
equivalent jobs in the relevant geographic area available to Moran and Mineards
during the backpay period.

2. Moran’s and Mineards’ interim search-for-work efforts are irrelevant
in light of Respondent’s failure to carry its burden, but are nonetheless
reasonable.

a. Moran’s Search-for-Work and Interim Record
b. Mineards’ Search-for-Work and Interim Work Record

3. Moran reasonably quit interim employment and his decision does not
affect the measure of backpay owed to him.

B. Interim Earnings

1. The Specification properly allocates interim earnings on a quarterly basis
and according to appropriate approximations.

2. The Specification properly offsets Mineards’ interim earnings for his

Page

35

37
39
39
40
41
42
43
44
45
46
48
49
50
o1
51

53

53

54

56

57
61

66

71

72



lost vacation pay.

Mineards’ net earnings from self-employment were appropriately
deducted from gross backpay.

Respondent has not demonstrated that any additional earnings should be
deducted from gross backpay.

. Interim Expense

Moran’s interim work and search-for-work expenses are included in the
make-whole remedy.

Moran’s interim moving expenses to accept reinstatement with Respondent
are included in the make-whole remedy.

Moran’s and Mineards’ interim health insurance expenses are included in the

make-whole remedy.
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. PROCEDURAL BACKGROUND!?

The Board issued a Decision and Order on the underlying unfair labor practice allegations
in these cases on September 27, 2012 (Original ULP Decision), finding that Respondent committed
numerous and significant unfair labor practices, in violation of Section 8(a)(1), (3), and (5) of the
Act. 358 NLRB 1415 (2012).2 The Board subsequently issued an Order Denying Motion for
Reconsideration and Modifying Remedy on May 31, 2013 (Order Modifying Remedy), addressing
and confirming certain affirmative remedial provisions in the Original ULP Decision. 359 NLRB
1110 (2013).® The Board later affirmed both decisions on March 17, 2015, following the U.S.
Supreme Court’s decision in NLRB v. Noel Canning, 573 U.S. 513 (2014) (Final ULP Decision).
362 NLRB 252 (2015).

Several portions of the Board’s affirmative remedy are now the subject of these compliance
proceedings. In the Final ULP Decision issued on March 17, 2015, the Board ordered that
Respondent take the following affirmative actions, among others, to remedy its unfair labor
practice violations:

b) Reimburse the Union for its costs and expenses incurred in collective
bargaining from November 13, 2007, until the date on which the last negotiation
session occurred,

c) Make unit employees whole for any losses they may have suffered as a result
of the discontinuation of the program of merit pay raises for the performance

years 2006 — 2008 and the change in the timing of employee-supervisor
performance evaluation meetings, with interest;

! References to the transcript in this matter are identified as “Tr.,” followed by the appropriate page and line numbers.
References to the General Counsel’s Exhibits are identified as “GC Ex. __.” References to Respondent’s Exhibits are
noted as “R Ex.__.”

2 The Original ULP Decision is included in the record as GC Ex. 1(a).

3 GC Ex. 1(b).

4 GC Ex. 1(d).



d) Make unit employees whole for any loss of earnings or other benefits
suffered as a result of the unlawful unilateral use of the nonunit employees of
contract agencies or other nonemployees, with interest;

g) Make Dennis Moran and Richard Mineards whole for any loss of earnings
and other benefits suffered as a result of the unlawful employment actions
against them, with interest; and

h) Compensate Dennis Moran and Richard Mineards and other unit employees
for the adverse tax consequences of receiving a lump-sum backpay award.

362 NLRB at 253-54. The Board’s Final ULP Decision, including these remedial provisions, was
fully enforced by the U.S. Court of Appeals, District of Columbia Circuit, on March 3, 2017 (Court
Order). 2017 WL 1314946 (D.C. Cir. 2017).> Subsequently, on March 22, 2017, these cases were
transferred from Region 31 to Region 27 of the Board.®

On July 13, 2018, the Regional Director for Region 27 (Regional Director) issued a
Compliance Specification and Notice of Hearing (Specification). The Specification provides the
calculations of the affirmative financial remedies owed by Respondent for its various unfair labor
practices in five general categories: (1) Section Il, and incorporated Appendices A-1 and A-2,
specify the Union’s costs and expenses incurred in collective bargaining (Bargaining Expenses
Remedy); (2) Section I11, and incorporated Appendices B-1 through B-32, specify the backpay
owed to employees for the loss of merit pay raises for performance years 2006 through 2008 (Merit
Pay Remedy); (3) Section IV, and incorporated Appendices C-1 through C-7, specify the backpay
owed to employees for Respondent’s use of non-employees to perform bargaining unit work
(Remedy for Use of Nonunit Employees); (4) Section V, and incorporated Appendices D-1 and

D-2, specify the backpay owed to Dennis Moran (Moran) and Richard Mineards (Mineards) for

> GC Ex. 1(e).
6 See Santa Barbara News-Press, 368 NLRB No. 65, slip op. 1, fn. 4 (2019); GC Ex. 1(r).
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the unlawful employment actions taken against them (Moran and Mineards Backpay Remedy);
and (5) Section VIII, and incorporated Appendix E, specify the amounts owed to employees for
the adverse tax consequences resulting from their receipt of lump-sum backpay awards (Excess
Tax Remedy). (GC Ex. 1(f), pp. 3-16).

The Specification also contains related allegations regarding the calendar quarters used in
the calculations (Section 1), the fact that Respondent has made no payments to satisfy any of its
obligations under the Board’s Final ULP Decision (Section V1), the Respondent’s requirement to
file a report with the Regional Director allocating backpay awards to the appropriate calendar year
(Section VII), and a summary of the total award owed (Section IX). (GC Ex. 1(f), pp. 2, 13-14,
16-17).

On August 2, 2018, Respondent filed its Response to the Compliance Specification. (GC
Ex. 1(h)). On August 6, 2018, Respondent filed an Errata to its Response to the Compliance
Specification and a corrected Response to the Compliance Specification (Answer). (GC Ex. 1(i)).

Significant portions of Respondent’s Answer failed to meet the requirements of Section
102.56(b) of the Board’s Rules and Regulations, Series 8, as amended (Rules). As such, the
General Counsel filed a Motion for Partial Summary Judgment (Motion) with the Board. On
January 31, 2019, the Board issued an Order Transferring Proceedings to the Board and a Notice
to Show Cause why the General Counsel’s Motion should not be granted (Notice to Show Cause).
(GC Ex. 1(p)). In responding to the Notice to Show Cause, Respondent filed an Amended

Response to the Compliance Specification on February 22, 2019 (Amended Answer). (GC EXx.

1(@)).



On September 3, 2019, the Board issued a Decision and Order on the General Counsel’s
Motion (Decision on Summary Judgment), granting the Motion in full. 368 NLRB No. 65 (2019).’
With respect to the Bargaining Expenses Remedy alleged in Section Il of the Specification, the
Board granted summary judgment of Section I1(a), which alleges that the period of reimbursement
for the Bargaining Expenses Remedy spans from November 13, 2007 to January 10, 2013. (GC
Ex. 1(f), pg. 3). The General Counsel did not seek summary judgment on the remaining allegations
in Section 11(b) through (d) of the Specification. The Board remanded those remaining allegations
for a hearing. Id. at slip op. 3, fn. 11.

The Board granted all of the provisions of the Specification related to the Merit Pay
Remedy (Sections I11(a) through (p)), as well as the totality of the incorporated Appendices B-1
through B-32. Id. at slip op. 3. Included in the granted allegations is Section I11(m), which states
that “[t]he backpay period for current employees who suffered losses as a result of the
discontinuation of the program of merit pay raises...does not toll until the proper wage rate is
being paid.” (GC Ex. 1(f), pg. 8).

The Board granted all of the Specification provisions related to the Remedy for Use of
Nonunit Employees (Sections 1V(a) though (r)), as well as the totality of the incorporated
Appendices C-1 through C-7. 1d. at slip op. 3.

The Board granted Section V(a) through (i), (1) through (m), and (q) of the Specification,
which encompass the measure of gross backpay owed to Moran and Mineards, and other related
allegations on subjects that are within Respondent’s knowledge. The Board also granted the
portions of incorporated Appendices D-1 and D-2 relevant to the measure of gross backpay. Id. at

slip op. 3, fn. 11. The General Counsel did not seek summary judgment on provisions of the

" GC Ex. 1(r).



Specification, and related portions of Appendices D-1 and D-2, pertaining to Moran’s and
Mineards’ interim earnings and interim medical expenses, or the total net backpay owed to each
of them. The Board did not grant summary judgment on these provisions (Section V(j), (k), (n)
through (p), and (r) through (w)), and instead remanded these matters for a hearing. 1d. at slip op.
3, fn. 11.

The Board granted the entirety of the Excess Tax Remedy alleged in Section VIII of the
Specification. Id. at slip op. 3. The Board granted the calculations set forth in incorporated
Appendix E, except for the specific amounts calculated for Moran and Mineards. However, the
Board stated that adverse tax consequences for Moran and Mineards must be defrayed, and
Respondent is precluded from arguing to the contrary on remand. Id. at slip op. 3, fn. 11.

Finally, the Board granted related allegations in the Specification regarding the calendar
quarters used in the calculations (Section 1), the fact that Respondent has made no payments to
satisfy any of its obligations under the Board’s Final ULP Decision (Section V1), and Respondent’s
requirement to file a report with the Regional Director allocating backpay awards to the appropriate
calendar year (Section VII). Id. at slip op. 3. The Board also granted summary judgment with
respect to the appropriate interest formula to be used to calculate the interest Respondent will owe
on the final remedy, once it is prepared to pay. In this respect, the Board stated that Respondent
will owe “interest at the rate prescribed in New Horizons, 283 NLRB 1173 (1987), compounded
daily as prescribed in Kentucky River Medical Center, 356 NLRB 6 (2010).” Id. at slip op. 3, fn.
0.

On September 5, 2019, the Regional Director issued an Order Scheduling Hearing, setting

a date for the hearing on the remanded portions of the Specification that were not granted by the



Board’s Decision on Summary Judgment. The hearing was scheduled for December 10, 2019.
(GC EX. 1(3)).

Before the hearing, on November 15, 2019, the Regional Director issued an Amendment
to Compliance Specification (Amendment to the Specification). The Amendment to the
Specification amends certain portions of Section Il, pertaining to the Bargaining Expenses
Remedy. The Amendment to the Specification leaves intact Section 1l(a), which was granted by
the Board’s Decision on Summary Judgment. The Amendment to the Specification replaced the
remaining allegations in Sections I11(b) through (d) with revised allegations labeled Sections I1(b)
through (m). The Amendment to the Specification also replaced Appendices A-1 and A-2 with
Amended Appendices A-1 and A-2. (GC Ex. 1(u), pp. 1-3, 6-26). Finally, the Amendment to the
Specification updated the summary allegations in Section IX of the Specification and related
Appendix F. (GC Ex. 1(u), pp. 3-4).

The Amendment to the Specification states that Respondent may file an answer to the
Amendment to the Specification by December 6, 2019. (GC Ex. 1(u), pg. 4). The answer
requirement in the Amendment to the Specification further states that “[a]s to all matters...that are
within the knowledge of Respondent, including but not limited to the various factors entering into
the computation of gross backpay, a general denial is not sufficient.” It further states that if
Respondent’s answer fails to deny allegations of the Amendment to the Specification in the manner
required under Section 102.56 of the Board’s Rules, and the failure to do so is not adequately
explained, “the Board may find those allegations in the Compliance Specification are true and
preclude Respondent from introducing evidence controverting those allegations.” (GC Ex. 1(u),

pg. 5). Respondent did not file any answer to the Amendment to the Specification.



A compliance hearing in these cases was held before Administrative Law Judge Dickie
Montemayor (Judge Montemayor) on December 10 through 13, 2019, and February 11 and 12,
2020. During the course of the hearing, the General Counsel moved to amend the Specification,
and the Amendment to the Specification, in several instances, all of which were granted by Judge
Montemayor. Specifically, the General Counsel moved to amend the amount of interim medical
expenses sought for Moran and Mineards in several calendar quarters. (GC Ex. 6; Tr. 7:5-21,
9:12-14). The amendments were incorporated into Amended Appendices D-1 and D-2. (GC Ex.
2 & 3; Tr. 8:1-5, 9:12-14). The General Counsel moved to amend the Specification to seek
additional interim search-for-work and interim work expenses for Moran in 2015. (GC Ex. 44;
Tr.676-79). Finally, the General Counsel moved to further amend Amended Appendices A-1 and
A-2, related to the Bargaining Expense Remedy, as well as Amended Appendix F — the summary
of all amounts owed. (GC Ex. 45; Tr. 689). The General Counsel introduced Second Amended
Appendices A-1 and A-2, and Second Amended Appendix F, incorporating these amendments.

(GC Ex. 46-48; Tr. 690).

1. GENERAL PRINCIPLES

The Board has stated that “[i]t is axiomatic that the finding of an unfair labor practice is
presumptive proof that some back pay is owed by the Respondent.” In re Demi’s Leather Corp.,
333 NLRB 89, 90 (2001) (internal quotations omitted); Intermountain Rural Elec. Assn., 317
NLRB 588, 590 (1995) (applying the presumption that backpay is owed due to respondent’s
unilateral changes); Teamsters Local 25, 366 NLRB No. 99, slip op. 2 (2018) (“An unfair labor
practice finding by the Board that an employee was unlawfully terminated is presumptive proof

that some backpay is owed.”)



“The objective in compliance proceedings is to restore, to the extent feasible, the status quo
ante by restoring the circumstances that would have existed had there been no unfair labor
practices.” Interstate Bakeries Corp., 360 NLRB 112, 113 (2014) (quoting Alaska Pulp Corp., 326
NLRB 522, 523 (1998)); see also In Re Cobb Mech. Contractors, Inc., 333 NLRB 1168, 1168
(2001). However, since recreating what would have happened, economically, absent the
respondent’s unfair labor practices is difficult and inexact, a backpay award “is only an
approximation, necessitated by the employer's wrongful conduct.” Cobb Mech., 333 NLRB at
1168 (quoting Bagel Bakers Council of Greater New York v. NLRB, 555 F.2d 304, 305 (2d Cir.
1977)).

With respect to the make-whole remedies ordered for Moran and Mineards, “[t]he General
Counsel bears the burden of establishing gross backpay due...Once the General Counsel has met
this burden, the Respondent may establish an affirmative defense that would reduce its liability,
including, for example, willful loss of earnings.” Teamsters Local 25, 366 NLRB at slip op. 2.
Regarding the calculation of gross backpay owed to a discriminatee, the Board has held that
“several equally valid theories may be available, each one yielding a somewhat different result,”
and the General Counsel “is allowed a wide discretion in picking a formula.” Interstate Bakeries,
360 NLRB at 113. Any ambiguities or uncertainties in the amount of backpay due are resolved
against the respondent, “who is responsible for the underlying unfair labor practices that have led
to uncertainties.” 1d. *“Indeed, to hold otherwise would effectively punish backpay claimants for
the respondent's illegal conduct against them.” 1d.

The Board has not yet had any opportunity to address the calculation of amounts owed by
a respondent to a union pursuant to a bargaining expenses remedy. To date, no other matter

involving a bargaining expenses remedy has reached a compliance hearing, or been submitted to



an Administrative Law Judge (ALJ) or the Board for a determination of the approximate amounts
owed pursuant to such a remedy. The Board has not specified any particular standards or
guidelines in calculating such a remedy, or expressly allocated the burdens of proof and production
between the parties. However, there is no basis to believe that the Board will deviate significantly
from the longstanding compliance principles stated above. Thus, the General Counsel bears the
burden of demonstrating the amounts owed to a union pursuant to a bargaining expenses remedy,
with some latitude in using reasonable formulas to approximate the economic position of the union
absent the respondent’s unfair labor practices. Any remaining ambiguities in the amounts owed
should be resolved against the respondent, whose egregious unfair labor practices create the

challenge of having to recreate a union’s costs and expenses incurred in bargaining.

I11.  THE BARGAINING EXPENSES REMEDY

A. The Scope of the Remedy

1. The Board awarded the remedy due to a broad range of unfair labor practices, both at
and away from the bargaining table, which caused the Union significant financial
losses.

In the Original ULP Decision, the Board determined that *“Respondent’s bad-faith
bargaining was sufficiently aggravated to warrant reimbursement of the Union’s bargaining
expenses.” 358 NLRB at 1417. The Board cited to Frontier Hotel & Casino, 318 NLRB 857
(1995) enfd. in relevant part 118 F.3d 795 (D.C. Cir. 1997) as providing the standard for
determining when a respondent’s unfair labor practice violations warrant the reimbursement of a
union’s bargaining expenses. 358 NLRB at 1415. In Frontier Hotel & Casino, the Board
established “a clear and consistent approach to the reimbursement of negotiating costs as a remedy

for unlawful bargaining.” In that case, the Board stated:



[Wi]here it may fairly be said that a respondent’s substantial unfair labor practices

have infected the core of a bargaining process to such an extent that their effects

cannot be eliminated by the application of traditional remedies...an order requiring

respondent to reimburse the charging party for negotiation expenses is warranted

both to make the charging party whole for the resources that were wasted because

of the unlawful conduct, and to restore economic strength that is necessary to ensure

a return to the status quo ante at the bargaining table.
Frontier Hotel & Casino 318 NLRB at 859 (internal quotations omitted).®

In ordering the Bargaining Expenses Remedy in the Original ULP Decision, the Board
noted a range of unlawful conduct by Respondent. The Board stated: “[f]rom the outset of
negotiations, the Respondent insisted on a broad management-rights clause and proposals
concerning discipline/discharge and grievance/arbitration that were so extreme that they would
leave employees and the Union with fewer rights and protections than they would have without
any contract at all.” 358 NLRB at 1417. The Board also referred to Respondent’s bargaining
proposals on management rights, including proposals made by Respondent that would place it
under no obligation to bargain under Section 8(a)(5) of the Act during the life of the contract or
after the contract expired. Id. at 1417-18. The Board noted that these proposals essentially sought
to ensure that the “Union’s representational role as envisioned by the statute and Section 8(a)(5)
would be eviscerated in perpetuity.” Id. at 1418. The Board also referred to Respondent’s
bargaining proposal regarding discipline and discharge, which insisted on *“at-will employment”
and provided for a grievance procedure that ended with an “unreviewable decision by
Respondent’s copublishers.” 1d.

In ordering the Bargaining Expenses Remedy, the Board did not solely rely on

Respondent’s unlawful conduct at the bargaining table, but rather a collection of unlawful actions

& The Board still applies this standard in determining whether to award bargaining expenses. See Columbia College
Chicago, 368 NLRB No. 86, slip op. 2 (2019) (“The Board has awarded negotiation expenses in cases of unusually
aggravated misconduct where a respondent’s substantial unfair labor practices have infected the core of the bargaining
process to such an extent that their effects cannot be eliminated by application of traditional remedies.”).
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both at and away from the table that depleted the Union’s bargaining, and financial, strength. The
Board noted that “Respondent’s conduct away from the bargaining table also demonstrated its
calculated strategy to reduce negotiations to a sham and undercut the Union’s bargaining strength,
so that employees would perceive collective bargaining as futile.” Id. at 1418. The Board
remarked on Respondent’s conduct in using independent contractors to perform unit work in
violation of Section 8(a)(3) and (5) of the Act, and “dealing directly with an unlawfully laid-off
unit employee [Mineards] concerning a return to his duties as a nonemployee freelancer.” The
Board also noted Respondent’s other unlawful disciplines and discharges, as well as its
unreasonable delays in providing information. Id.

The Board concluded that “[u]nder all these circumstances...Respondent’s unlawful
conduct at and away from the bargaining table so infected the core of the bargaining process that
it cannot be fully redressed by the Board’s traditional remedies.” Id. at 1418 (internal quotations
omitted). The Board stated: “The economic loss by the Union in the futile pursuit of a collective-
bargaining agreement is the direct result of Respondent’s willful defiance of its statutory
obligations. Accordingly, in order to restore the status quo and make the Union whole for its
financial losses, we shall require the Respondent to reimburse the Union for its negotiation
expenses.” 1d. (emphasis added).

Thus, the Board ordered the Bargaining Expenses Remedy based on a broad range of
unlawful conduct by Respondent that naturally had a significant impact on the Union’s financial
strength. In describing the remedy, the Board did not place any limiting language on the types of

economic losses the Union might recover, the specific varieties of negotiation expenses it may
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seek in compliance, or the kinds of compensable activities, both at and away from the bargaining
table, which depleted the Union’s financial strength.®

2. The remedy encompasses costs and expenses incurred from November 13, 2007
through April 22, 2008.

In the Final ULP Decision, the Board ordered Respondent to “[r]eimburse the Union for
its costs and expenses incurred in collective bargaining from November 13, 2007, until the date
on which the last negotiation session occurred.” 358 NLRB at 1419 (emphasis added). The
Bargaining Expenses Remedy did not include a finite end date. This is likely due to the fact that
the parties continued to meet and bargain throughout the underlying unfair labor practice hearing,
which took place over the period from May through August 2009. Thus, the exact date of the final
bargaining session was unknown to the Board when it issued the Original ULP Decision. 358
NLRB at 1422.

In making his recommendations to the Board, ALJ Anderson noted that “[t]he parties first
met in face-to-face bargaining on November 13, 2007, and met on numerous occasions thereafter
through the date of issuance of the complaint, herein March 24, 2009.” 1d. at 1426. ALJ Anderson
also stated: “Bargaining has continued, at least to the end of the hearing in the instant case, without
agreement having been reached.” 1d. at 1495.

The scope of the Bargaining Expenses Remedy extends at least to the date that the last
negotiation session occurred before the close of the underlying unfair labor practice hearing.°

This is the period of bad faith bargaining referenced throughout the Original ULP Decision and

9 In the Order Modifying Remedy, the Board reaffirmed the Bargaining Expenses Remedy, without any limitations.
359 NLRB at 1113.

10 Section 1l(a) of the Specification, which Respondent unequivocally admitted in its Amended Answer and was
granted by the Board in its Decision on Summary Judgement, alleges that the relevant backpay period extends to
January 10, 2013. (GC Ex. 1(f), pg. 3, GC Ex. 1(i), pg. 3). The General Counsel now seeks bargaining expenses for
a more limited timeframe, fully encompassed within the granted backpay period.

12



relied on in ordering the Bargaining Expenses Remedy. If the Board had intended to cease the
backpay period earlier, on a specific bargaining date that occurred before the opening of the
hearing, the Board would have so stated, and used one of the specific bargaining dates referenced
in the Original ULP Decision as an end date to the remedy. Instead, the Board phrased the remedy
with open-ended language as to the close of the relevant backpay period.

Section Il(b) of the Amendment to the Specification alleges:

The parties held in-person negotiation sessions in Santa Ba