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Thiee job dasgifications: The third jobr clansification which the Company is ing uné, upon in,
bergeining consizte axclusively of work that is not in the GMP _,umwl/U W bargaining unit and
does not belopg to the GMP Council/USW. All of'the work in this “third job classification”
belongs o the TAM, The GMP Council/USW has h,p(;m&(uy agvised the Company that thers is
no bagis for the parties to bargain over this third job classification which doee not belong to the
GMP Council/USW. This is an impropar subject for barg unmg To the extent that the Company
considers this & permissive subject of bargaining you are advised that the GMP Council/USW
does not wish to bargain on this issue. You appsar to believe that the Company cen bargain to
inpasse over ths issue, Y ou are incorrect,
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GMP Local 152/Tecnocap 2015 CBA Negotiations

Union’s #1 Economic Proposal February 12, 2018

Company Counter to Union #1

All Articles and Sections not addressed in the Union’s proposals the Union proposes CCL

Article 11 Shift Differential
** Section 1
UP #1:

(A) $.45t0 $.55

(B) S.55t0 5.65
Counter: CCL

Article 12 Wage

**Saction 1

UP #2: Year-2
Classification 1 - $23.00 $24.00
Press Operator

Shears

Janitor/Hustler

Waxer

Classification 2 - $23.22 $24.22
Warehouse

Clerk

Plate Supplier/Hustler

Liner Supplier/Hustler

Batch Operator

Utility

Classification 3 — $24.31 $25.31
High Speed LL Operator

Adjuster

Lid Line Operator

QA Auditor

Year-3
$25.00

$25.22

$26.31

(Employees holding bids grandfathered to current bids)

Counter:

We do not agree that these jobs fall under these classes. See job descriptions previously provided.

Year 1
Press Operator 1-

Press Operator lI-

Press Operator llI-

Current wages+ red circled
Current wages + red circled

Current wages + red circled

Year 2
$.02

$.02

$.02

Year 3
$.02

$.02

$.02

EXHIBIT
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Article 16 Life and Health Care Benefits

**Section 1
UP #4:

Short Term Disability $318:00 to $375.00

Counter: $320

**Section 2.
Healthcare

UP #5:

Discuss & Defer

**Dental Plan
UP #6:
Discuss and Defer

**\ision Plan
UP #7:
Discuss and Defer

Article 17 Pension Plan

** Saction 1

UP #8:

Increases

$3-55t0 $1.70 YEAR 1

$1.90 Year 2

$2.10 Year 3

Counter; Year 1- $1.55
Year 2- $1.55
Year 3- $1.55

UP #9:

**Appropriate Date Changes

Article 29 Health and Safety

**Section 3
UP #10:

$95.00 to $150.00

Counter: CCL with agreement to ULP#10. (Missing stools will not he replaced)
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Company Economic Proposals:
#1

ARTICLE 9

Work Hours and Overtime Premium Pay

Section 1. Eight (8) hours shall constitute a normal workday. The normal workweek shall be
forty (40) hours per week. First shift will run from 7:00 A.M. to 3:00 P.M. Second shift will run from
2:50 3:00 P.M. to 38+50 11:00 PM. Third shift will run from 11:00 P.M. to 7:00 A.M, Hours worked on
the third shift commenced at 11:00 P.M. and ending at 7:00 a.m. shall be considered as hours worked
the previous day. However, time and one-half (1 1/2) shall be paid after eight{8}-hedts-in-any-ene-{1}
day-er forty (40) hours in any one (1) week, er-in-the-event-more-than-eight-{8)}-heurs-are-worked
consecutively-for-all-hours-worked-after the first-eight {8).  Management may request with reasonable
notification from time to time the working hour schedule be adjusted due to production requirements
or facility conditions. The third shift (i.e. 11:00 P.M. - 700 A.M.) will commence the workweek on
Sunday night. However, if at any time after the initial ninety (90) calendar day period of such
schedule/operation, the Company, in its sole discretion, determines for any reason the shift should
commence on Monday at 7:00 A.M,, it may effectuate the change upon seven (7) day notice to the
Union.

Section 7. Employees transferred to a higher rated job shall receive the higher rate of pay for-a
feur-4}-hourperiod-er-actual hours worked whichever-is-greater, Any employee temporarily placed on
a lower rated job, at the request of the Company, shall receive his regular rate. The Company may
temporarily assign employees across classifications, based on business needs.

#2 ARTICLE 16
Life and Health Care Benefits

Section 2. The Company shall provide for eligible employees and their dependents health care
benefits, as prescribed by the Company's insurance, through a health care provider of the Company's
choice. The Company may from time to time, at its discretion, change providers of such coverage.
Should there be premium increases after-12/33/09-12-and during the term of this agreement, the cost of
the increase will be paid-twe-thirds {2/3)-by-the-Company-and ene-third-{1/3)-by the employee:
negotiated yearly. The employee will be obligated to authorize in writing the payroll deduction for the
employee's share of anysuch increase or increases. Fhe-enactment-of a-national-health-care-program
will-previde just-cause for-opening-regetiations-on-thisdssue- All other articles in the contract shall
remain in full force and effect.

H{.the-company-would-receive-a-reduction-in-insurance-rates-as-they apply-te-health-insurance-the
reductionwill-be applied-using the same-procedure-as-above:
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Change-in-the current plar is-only-in the deductible which-will be fully funded by the Company—The rew
deductible-will-be $3000/56000-and will-be-covered-by-a-Mealth-Reimbursement-Aceaunt-{HRA):

Employees-will-net-be-responsible-for-the deductible-{Company-wilt-pay)-Health Insurance Option 3 will
only be offered.

The Company reserves the right to add to, subtract from and/or modify its proposals
throughout these negotiations.
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MARC A. WINTERS
ARBITRATOR
fri The Matter of Arbitration

Between

Tecnocap, 1LLC,
Emplover

And
IaM Lodge 818,

Tilon

OPINION & AWARD

Avollrator Case Mo FMOS Case #100334-554 1 5-4
Employer Advocate: Bradley K. Shaffer. Esquire

Linien Advoeare: Donald L. Riffee, fr, Bukiness Rep.
Sabject; Contract Languags 7 Assignment of Wark
Cirfevant: Class Grievance

Grievanee No, 040146
Date of Mearing(s): Scptember 28. 2016
Location of Hearing: Wheeling, West Virginia

Record Closed: Novernher 3, 20146

Opinjon and Avward {ssued: December 10, 2016

EXHiBIT
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et e,
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APPEARANCES
Far the Union;
Dows Riffee, Jr. Business Representative

Also Present:
Flaelan Sovish, Commitics Chainman

Farthe tplover:
Bradicy Shaffer, Counsel for Teenocap

Adso Prevent:

Prarick Doty, Divector of HL R,

PREIMINARY STATEMENT

The parties, Teenocap, CEmplover™ and 1AM Local 818, (*Unton™). having ailed o resolve a
disnute invelving assignment of work. proceeded o final and binding arbiration pursuant to the
terms of their collective bargaining agreement, (PAgreement™), Mare A, Winters was appoiuied to
serve as impartial arbivator from a panel supplied by the Federal Mediation and Conciliation
Service. The Arbiteator assigned Case Number to the Grievanee is FMCS Case #100324-53416-
A The Grigvance was filed on Aprid 6, 2016, An oral heating was held on September 28, 2015,
Bowh parties were given full opportunity to present evidence, to cross-examine the witnesses and
o areue theie respective positions. A stenographic record of the hearing was not made, The
Arbitrawor hag full authority to resolve any arbiteal challenges or provedural issues and (o decide
the case nn it meries, Post-hearing briefs wore filed by the partdes and exchanged on Movember 3,

256,

BACRGROUND

For o period of time, March 31, 2016 through -May 11, 2016, the Employer assigned 1AM
represenled employees o the Die Setter classification to perform production work, That production
work had histiricatly been perforued by the GMP Union represented employees

The issue arose because the Employer had struggled with is how o man the production lines
keep them operational during the thirty minute GMP Junch break. The Employer attempted 1o
negotiate this issue with both the TAM and GMP nnions with little success. Finally, on May 11,
2010 the GMP wdentified 7 people that could be nsed during day shift and 3 people that could be
used on night shift 1o relieve the production workers during the break. Since that time, Die Setters
have not been needed,

The following documents were entered into the Record:

Ution £x. Tab 1, Collective Barvgaining Agreement dated Aprik 6, 2013 through April 8.
2018,

[39]
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Linton Bx, Tab 2, Consisting of. Girievance 040116 dated April 6, 2016,
Grievance Remedy Requested.
Company Response dated April 6, 2016,
Unton Response dated April 7, 2016,
Company Response dated May 12,2016,

Liton By, Tab 3. Company Contract Proposals dated March 12, 2015,
Crnplover. Ex. 1, Cotlective  Bargaining Agreement dated November 29, 2015 through

November 18, 2017 between Teenocap & the GMP Local 152,

PERTINENT PROVISIONS OF THE AGREEMENT

(PHIS MEMORANDUM OFAGREEMENT SHALL ONLY BECOME EFFECTIVE
HPON GMP LOCAL 152 APPROVAL)

Memurandom of Understanding Die Setter Production Continuntion

The following memorandum of understanding has been reached between Teenoeap , LLC and the
International Association of Machinists and Aerospace Workers, [Hstict Lodge 54, Local Lodge
RIS regarding  the Die Setier Production Continuation:

s Should the Glags, Molders, Pouery, Plastics and Allied Workers
lowernational Unjon Loeal 152 agrees to allow continuous production
through tunch and breaks. The parties hereby agree to negetiale all agpects
of the Dig Sctier Production Continuation during lunch periods und bresks.
Farthermare the partics agree 1o the following:

v Tohave the Hmited right and opportunity to make dermands and propo, sals
with respect to all proper subjects  Jelating o the Die Settar Production
Continuaiion rmatier  only.

x  Thatthe LA M. & AW . Distriet Lodge 54 , Loval Lodge 818 mensbership
have the exclusive right to vote | (Accept/Reject), prior to any
implementation of any type of Die Setter Production Continuation .

#1035 further agreed that if the parties bargain to impasse over the Die Seter
Production Contimvation there will be no tmplementation of the Pie Seter
Production Continuation.

(95
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Whather the Employer viokated the parties Collective Bargaining Agrecment, from Mareh 31,2016
trough May 11, 2016, by assigning [AM represented employees in the Die Setter clagsification to
perfarm aduction work? 1 so, what shall be the remedy?

DISCUSSION AND FINDINGS

Here, the essential undertyiug facts of this case are not in dispute. This Arbitrator hus been asked
to interpret anguage ol the parties Collective Bargaining A greement, as it relates to the Empleyers
use of TAM represented employees to perform production work cover age covered under g different
coltective bzm ning aluum =t and cepresented by 2 different bargaining representative, GMP
Linion.

The issucs here 8 a straightforward maiter of contract interpretation. The normal rule to be
ohserved in the constreetion of contract language is that the interpreter, or arbitrator for this maiter,
must, i possible, sseertain and give effect to the mutual mlent of the parties while interpreting
such language 05 would a reasonable person in reading such language.

o

The facts in this case present o particular issue. There are two wnions whose members are in two
different coliective bargaining units covered by two different and distinet collective barpaining
apreements. The issue is whether the |AM represented collective bargaining agrecment permits
those emplovees to cross over and perform work covered by a different Union and different
coblective bargaining agreement.

argaining

sive angd
i i"u]! 'mm mm! .f\;,mi b‘ 2 Jl& M'i and parcel of (hm ,“\g.u,cnmlu. \».\5 o memorandum of
understunding that was negotiated during theé party’s negotiations Jeading up o the April 6. 20135
CONYac.

That memendum eoitled “Die Setter Production Continuation” set certain teems and conditions
with respect to the use of [AM represented employees nthe Die Setter classification providing
coverage during Junch periods and breaks for the production cmployees covered under a separace
colteetive bargaining agrecment represented by the GMEP Union.,

Berwean March 33, 2016 and May 11, 2016 the Employer assigned the Die Setters w perfonm
procuction work for lunch periods and breaks which prompted the grievance at hand. Stating that
the use of the Die Serters to perform the production work coverage violated their Collective
Bargaining Agreement, in pacticular the memorandum of understanding. The Urdon also argues
that assizning the IAM represented Die Seiters to do GMP represented work has caused o hostile
work enviromment,

On or about May 11, 2016, the GMP Union, 11 an altempt 10 use their own members, and the
Employer were able lo resolve the coverage issue by using GMP represented proc luetion workers

ta filbin, Since that time the TAM represented Die Setters have not bean assigned by the Emplover

4
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for the production ceverage.

Powever, the issues still remaing as 10 whether the Employer had violated the [AM represented
Collective Bargaining Agreement by assigning the Die Selters to production for coverage,

The Empluyer has proffered three basic arpumenis opposing the Unlon’s grievance. |
First, the Linlon is batgaining in bad faijth:

The Bmployer has argued that since iha signing of the ’\;mi 6, 2015 Collective Bargalning
Agreement they have adempted © bargain over this coverage Issue, However, the Union has fuiled
o negediate or bargain over the issue. So now they are at impasse allowing the Emploves to
implement 18 proposal,

Seeond, the assignment of such work as adopted by the Employer has been done in the past withowt
objection and fherefore the Union has waived fis right to now grieve as a past practice now exists.

Third, The BEmployer's praposal, on the affected assignments, was implemented in accord with the
twenag of the Collective Bargaining Agreement. Citing Article 2, Section 2, temporary transfers and
Article 2, Section 6, ransfers out of the bargaining unit, And, Article 13, Sections | and 2 of their
Management Righis clause to control production.

This Arblmsior, however, is not canvineed by the Emplover’s arguments and their denial of the
arievance.

Testimony end the evidence presented clzarly sstablishes that the parties negotiared and reached
agroement on April @, 2013, which resulied in the memorandum of und runding for e
ters performing the production coverage work, The Employer had proposed. on Mareh 12.
2015, an addendus for the Die Setter Production Continvation which staied:

“We are looking to add an addendum to the contract stating we cag wiifize die setwers te run
production trough the Junch time, breaks, and shift changes. This will require negotiations with
the GMP as well, s0 we are Jooking to add langugge prior to negotiations in November with the
GAMP®

That propesal-above was rejected by the 1AM Local §18 and the Memorandum of Understanding
dated April 6, 2015, was the final negotiated product and Janguage agreed (o by the parties, Which
in part first calls for an approval by the GMP Unjon, then further negotlations by Looal 818,

A party’s only obligation s to bargain in good faith with.an‘intent toreach an ngreement. The law
does not require gither party 10 be: faif or 16, comprmmﬁ,mi pmmon to reachan o agreement.

The Froployer’s position on implementing their proposal because of impasse is in error and
misplaced. An Employer during bargaining can unilaterally implement their position if bargaining
ceages and the parties are at impasse. The Employgr, once thé:Agreement has beew approved and

5
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signad, cannot untlaterally impletent or change any term of condition embodied 10 that coliective
bargaining agrecment without first obtaining the Union’s consent.

The proposition, here, that s the manifested intent of the parties during the negotigtions i5 to be
consicered. That intent cleacly s that during the term of this Collective Bargemning Agreement
ahigent g IKW(J‘.lo!’dld agreement agreed 1o by Local 818 and its members over the implementation
of any type of Die Setter praduction continuation there would be no implementation of such wark,

The Employers arguments with respect to past practice, Article 2 and Anicle 13 are now
superseded and restrictéd by the terms of the new agreement dated April 6, 2015 {or purposes of
IANT represented Die Setiers performing GMP Union represented production wark,

Additionally, when work s transferred from one bargaining unil to another bargainimg unil,
arhitrators generally balance the rights of the Union and its members against the Employers right
i operate efficiently, Normally there needs to be a compelling reason. Here, on May 11, 2010, the
GMP Unien and the Employer were able 10 work out the coverage issue, under the terms of the
GMEP and the Emplover’s Collective Bargaining Agreement, withoot tansferring Local 818
smernbers and violating the TAM Agreement as it should had been done prior o March 31, 2016.

The Union has reguesied the following remedy: That the Company follow the provisions ol the
Agreoment and to make all affected employees whole for any and atl losses incurred.

The Unton in thelr brief further clarifies to make whole for any and all Josses inewurred as reguiring
the Employer to compensate Ten (10) Die Setters, one thousand doffavs ($1000.00) each.

i any arbibistion cuse, ithe evidence must support the chacges. The Bmployer, fn this case, baved
on th saning and discussion above, has violaled the partjes Collective Bargaining Agreament
by assiyning Die Setters 1o perfarm the production coverage work between March 3 b 2006 and
Maw 11, 2016, A cease and desist order 15 appropeiate and hereby so ordered,

As o the make whole remedy. The testimony produced at the Hearing was that uo Die Setter had
suffered any monetary damsges, There s no evidence 10 support nihervise,

Likewise thore was no evidence to prove of supgest that a hostile work environment was created
by the Emplover's actions.

The ¢vidence presented, the weight associated and the credibility of the witnesges supports the

above rulings snd decigions.

6
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AMWARD

Based on the discussion above, this Grievanes is granted. The Emplover did violase the panies
g Agreement with respect io the Memorandurm of Understanding, Die Setter
The Employer is given o cense and desist order for that ebove wiolation,

Callective Ba

uution.
It i hereby 3o Ordered, tds Day of 10™ day of December 2016,

i)

iy

o AL Winters
Arhitrator

Soven Pields, Pennsylvania
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UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

TECNOCAP, LLC
Nos. 19-2109
Petitioner/Cross-Respondent 19-2191
V.

NATIONAL LABOR RELATIONS BOARD
Board Case No.
Respondent/Cross-Petitioner 06-CA-216499
and

UNITED STEEL, PAPER AND FORESTRY,
RUBBER, MANUFACTURING, ENERGY,

ALLIED INDUSTRIAL AND SERVICE WORKERS
INTERNATIONAL UNION, AFL-CIO, CLC

Intervenor
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CERTIFICATE OF SERVICE
| hereby certify that on February 27, 2020, | electronically filed the foregoing
Supplemental Appendix with the Clerk of the Court for the United States Court of
Appeals for the Fourth Circuit by using the appellate CM/ECF system.
| further certify that all parties or their counsel of record are CM/ECF users

and will be served through the CM/ECF system.



Dated at Washington, DC
this 27th day of February 2020

/s/ David Habenstreit

David Habenstreit

Assistant General Counsel

NATIONAL LABOR RELATIONS BOARD
1015 Half Street, SE

Washington, DC 20570

(202) 273-2960
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