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GENERAL COUNSEL’S OPPOSITION TO CHARGING PARTIES’ MOTION              
TO REOPEN THE RECORD AND FOR RECONSIDERATION AND MOTION TO 

STRIKE REFERENCES TO ATTACHMENT A FROM THE RECORD 

 

Counsel for the General Counsel (CGC) hereby files his opposition to Charging Parties’ 

Motion to Reopen the Record and for Reconsideration. Additionally, CGC moves to strike 

references to Attachment A from the record. According to the National Labor Relations Board’s 

Rules and Regulations, the Board may reopen the record if a party can demonstrate “extraordinary 

circumstances,” specifically, that it has obtained newly discovered evidence that became available 

after the close of the hearing and that, if admitted and credited, would require a different result. 29 

C.F.R. § 102.48(c)(1). Here, Charging Parties do not meet that standard because their proffered 

evidence—an unauthenticated document1—is inadmissible. Even if it were admitted, this 

purported Board record would not require a different result. Therefore, Charging Parties’ motion 

and request for a stay of the Board’s Order should be denied, and Attachment A, and all references 

to it, should be removed from the record. See Postal Service, 306 NLRB 474 (1992) (granting 

General Counsel’s motion to strike all references to an arbitration award appended to the charging 

party’s post-hearing brief when the award was not introduced into the record).  

 
1 Charging Parties describe the document as “apparently leaked.” Charging Parties’ Motion, at p. 2. 
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ARGUMENT 

1. The Board should not reopen the record to admit Attachment A because it cannot be 
authenticated under the Federal Rules of Evidence. 
 
Section 10(b) of the National Labor Relations Act states that any “proceeding shall, so far 

as practicable, be conducted in accordance with the rules of evidence applicable in the district 

courts of the United States.” 29 U.S.C. § 160(b); see also 29 C.F.R. § 102.39 (same). Courts have 

only permitted the Board to deviate from the Federal Rules of Evidence when the Board can 

articulate a legitimate policy reason to do so. Teamsters Local Union 769 v. NLRB, 532 F.2d 1385, 

1391-92 (D.C. Cir. 1976) (acknowledging the Board’s discretion to admit evidence that would be 

inadmissible in a court of law but admonishing the Board for its failure to articulate a reason for 

doing so); see Carpenter Sprinkler Corp. v. NLRB, 605 F.2d 60, 66 (2d Cir. 1979) (finding no 

abuse of discretion when the Board deemed inadmissible a secret recording of contract 

negotiations that may have been otherwise admissible under the Federal Rules of Evidence because 

the Board explained that encouraging such recordings would impair the collective-bargaining 

process). Pursuant to Federal Rule of Evidence 901, to authenticate or identify an item of evidence 

so that it may be admitted, “the proponent must produce evidence sufficient to support a finding 

that the item is what the proponent claims it is.” Fed. R. Evid. 901. Alternatively, Federal Rule of 

Evidence 902 enumerates 14 categories of self-authenticating evidence, which require no extrinsic 

evidence of authenticity in order to be admitted. Fed. R. Evid. 902.  

In the instant case, the proffered evidence is not admissible because Charging Parties have 

not authenticated the document and it is not one of the enumerated categories of self-authenticating 

documents. As the Charging Parties admit, Attachment A was published by a commercial journal 
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that did not disclose how it obtained the document. Nor can CGC verify its authenticity; CGC is 

not privy to this document and any recusal lists applicable to the Board side of the Agency are 

outside the General Counsel’s purview. Further, Charging Parties do not articulate any legitimate 

policy rationale to justify admitting a document of unknown origin that would be inadmissible in 

a court of law. 

2. The Board should not reopen the record to admit Attachment A because, even if it 
were an authentic Board-side document, the issue it addresses has already been 
considered and would not require a different result. 
 
A motion to reopen the record must explain how, if the additional evidence is admitted, it 

would require a different result. 29 C.F.R. § 102.48(c)(1); Electrical Workers, Local 3, 363 NLRB 

No. 30, slip op. at 1, fn. 1 (2015); APL Logistics, Inc., 341 NLRB 994, 994 (2004). The purported 

substance of Attachment A—Member Emanuel’s recusal obligations—has already been 

considered by the Board. This is evidenced by footnote 2 to the Board Order, which states that 

Member Emanuel considered Charging Parties’ motion to recuse and determined, in consultation 

with the Board’s Designated Agency Ethics Official—based on Executive Order 13370 (the 

Trump Ethics Pledge) and the Standards of Ethical Conduct for Executive Branch employees, 5 

C.F.R. § 2635.502—that recusal was not necessary. McDonald’s USA, LLC, 368 NLRB No. 134, 

n. 2 (2019). Because the issue of whether Member Emanuel should be recused was already 

addressed in the Board Order, reopening the record to admit an unauthenticated document 

regarding recusal would not change the result. 
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3. Because Charging Parties do not satisfy the standard for reopening the record, the 
Board should not stay its Order. 
 
Pursuant to the Board’s Rules and Regulations, a motion for reconsideration or to reopen 

the record “will not stay the effectiveness of the action of the Board unless so ordered.” 29 C.F.R. 

§ 102.48(c)(3). Because Charging Parties present no legitimate reason to reopen the record or for 

reconsideration, the Board should not stay its Decision or the administration of the settlement. 

Moreover, on December 30, 2019, the ALJ issued an order approving the settlement agreements, 

pursuant to the Board’s December 12, 2019 Order remanding the case and directing that the 

settlement agreements be approved. Therefore, the administration of the settlement agreements 

has begun, and Charging Parties’ request for a stay should be denied as moot. 

CONCLUSION 

For the foregoing reasons, the Board should deny Charging Parties’ Motion to Reopen the 

Record and for Reconsideration and its request for a stay of the Board’s Order, and strike from the 

record Attachment A and any reference to it. 

 

 

Dated: January 21, 2020    _/s/ Geoffrey Dunham_________ 
       Geoffrey Dunham 
       Counsel for the General Counsel 
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jmartin@jonesday.com 
iyoffe@jonesday.com  
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Robert Brody, Esq.  
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Levy Ratner, P.C.  
80 Eighth Avenue, Eighth Floor  
New York, NY 10011-7175  
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Jonathan M. Linas, Esq.  
E. Michael Rossman, Esq. 
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77 W. Wacker Drive, Suite 3500  
Chicago, IL 60601-1692  
jlinas@jonesday.com  
emrossman@jonesday.com  
 
Claude Schoenberg, Esq. 
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Two Bala Plaza, Suite 300 
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claude.schoenberg@me.com 
 
Steve A. Miller, Esq.  
James M. Hux, Jr., Esq.  
Fisher & Phillips LLP  
10 S. Wacker Drive, Suite 3450  
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jhux@laborlawyers.com  
 
Mary Joyce Carlson, Esq.  
1100 New York Avenue, NW 
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Washington, DC 20005  
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Jonathan Cohen, Esq.  
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510 S. Marengo Avenue  
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Jeffrey A. Macey, Esq.  
Robert A. Hicks, Esq. 



6 
 

Macey, Swanson and Allman  
445 N. Pennsylvania Street, Suite 401  
Indianapolis, IN 46204-1893  
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Dated:  January 21, 2020    ____/s/ Geoffrey Dunham _____ 

Geoffrey Dunham 
Counsel for the General Counsel




