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DECISION AND DIRECTION OF ELECTION
The Employer, SERV Centers of New Jersey, Southern Region, seeks to have this
representation petition dismissed, on the basis that residential senior counselors (RSCs") are
supervisors as defined in Section 2(11) of the Act. As I explain below, based on the record and
relevant Board law, I find that the Employer has failed to carry its burden to establish that the
RSCs are statutory supervisors.

I. PROCEDURAL BACKGROUND
On October 24, 2019, The American Federation of State, County and Municipal
Employees (AFSCME) New Jersey Counsel 63 (PetitioneC) filed a representation petition in
Case 22-RC-250477 pursuant to Section 9(c) of the National Labor Relations Act, seeking to
represent RSCs employed by Serv Centers of New Jersey Southern Region (Employer").1 A

On October 22, 2019, the Petitioner filed a representation petition in Case 22-RC-250428 pursuant to Section 9(c)
of the National Labor Relations Act, seeking to represent the residential counselors and maintenance employees
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hearing was conducted on November 1 and 2, 2019. At the hearing, the Employer and the
Petitioner were represented by counsel, and each party presented two witnesses. The Employer
presented Kelly Rufe, Director of Mercer County and Valerie Dion, Chief Legal Officer. The
Petitioner presented Sheena Gunnell, an RSC at Serenity House and Taheerah Carr, an RSC at
Darrah House. The Hearing Officer also re-called Sheena Gunnell.
The Employer asserts that RSCs are statutory supervisors because they create monthly
schedules and fill empty shifts; they create development plans; they draft evaluations in
conjunction with their supervisors; they have attended supervisory training; they participate in
monthly management meetings; they create agendas for staff meetings in conjunction with their
supervisors; they approve requests for time off; they conduct supervisions independently and
issue coaching and supervision notices in conjunction with their supervisors; and identifies them
as supervisors who are they only supervisor onsite. The Petitioner, on the contrary, contends that
the RSCs are not supervisors within the meaning of the Act as they do not possess supervisory
authority, because they do not have the authority to exercise any of the statutory functions with
the use of independent judgment.
II.

FACTS
A.

Overview of Operations

The Employer provides residential services, partial-care services, and out-patient servicbs
to individuals with severe and persistent mental health diagnoses. The Employer maintains ten
residential group homes for its consumers within Mercer County, New Jersey. The group homes
vary in size, from as few as five residents, to as many as 23. The employees assist consumers

employed by the Employer at its Mercer County, New Jersey facilities. On October 30, 2019, the Regional Director
issued an Order Consolidating Cases and Notice of Representation Hearing. Thereafter, the parties agreed to a
stipulated election agreement regarding Case 22-RC-250428. The two matters were severed prior to the hearing.
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with their daily functions both within and outside these residential facilities, with the goal of
maintaining the consumers ability to live independently. Services include medication
monitoring, teaching consumers how to cook and do their laundry independently, and teaching
them how to ride the bus.
The Director of Mercer County, Kelly Rufe, oversees the operations of all ten group
homes in the county. The "chain of commane for the group homes starts with Rufe, who
oversees three coordinators. Each coordinator has responsibility for three or four group homes.
Each group home generally has one resident project manager (RPM"), one resident senior
counselor (RSC") and several resident counselors (RCs"). The RPMs report to a coordinator.
RSCs report to RPMs, but where an RPM position is not filled, the RSC reports directly to the
coordinator. RSC Sheena Gunnell reports to a coordinator and RSC Taheerha Carr reports to an
RPM.
The RCs report to both RPMs and RSCs; the RPMs provide clinical supervision and the
RSCs provide administrative supervision. On the Employer's organizational chart, RPMs are
positioned directly above the RSCs, who are positioned directly above the RCs. The RSCs are
connected to the RCs with dotted reporting lines, while the RPMs are connected to the RCs with
complete (undotted) reporting lines.
B.

Assignment of Work

The Employer contends that the RSC's responsibiIity for scheduling and filling empty
shifts establishes that the RSCs maintain the authority to assign work. Scheduling is the RSC's
primary job duty. Each RSC creates a monthly chart showing the schedules of the RCs at their
site. It is undisputed that employees are hired to work a specific "core" schedule, and it is this
core schedule that appears on the monthly schedule. The RSCs are not responsible for setting the
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RCs core schedules. 2 Carr testified that when putting together the monthly schedule, she
retrieves the RCs' core schedules from Maria, a secretary who works in the Employer's main
office. Thus, Rufe acknowledged, RSCs do not assign shifts to the RCs. Rufe further testified
that the RSCs do not have the authority to require RCs to work a shift.
The RCSs also are responsible for filling in gaps in the schedule, due to vacation leave or
"call outs" due to illness. If the RSC is unable to find an RC to fill an empty shift, the RSC is
required to work it.
Procedure for filling shUls of RCs on vacation
Carr and Gunnell both testified that after an RC's vacation request is approved, the RSC
puts the RC's vacation dates on a coverage sheet. Gunnell stated that after the sheet is signed by
her supervisor, Gunnell gives it to either Maria or Eileen, another secretary in the Employer's
main office. Eileen or Maria then post the available shifts electronically, for the RCs to view.
RCs notify Eileen or Maria when they want to take an available shift. If a shift is not covered
through this process, then the RSC will call RCs individually to ask them to cover the empty
shift. In determining who to call, the RSCs refer to the "part-time list," which is a list of parttime RCs maintained by Maria. If the vacancy is not filled after going through the part-time list,
then the RSCs call other RCs. Carr testified that she usually calls staff whose names she sees on
the coverage list often. Carr also testified that occasionally, her supervisor instructs her to call a
specific RC to fill a shift, which she mentioned happening the previous week.

Rufe testified that an RC's core schedule can change, but she provided no explanation for how that would be
achieved. Indeed, there was no testimony that RSCs are involved in changing the RC's core schedules in any
manner. In a September 13, 2019 email sent by RSC George Johnson, he wrote, "This is Shikeema's new schedule
that she and I agreed to:.. " The email contains further language that could imply that Johnson created the schedule.
The Employer introduced this email through Rufe, who was not copied on the email. Rufe testified that she had no
personal knowledge of the facts of the email, although she stated that Shikeema is a per diem employee. The record
contains no further testimony regarding this email. Therefore, I give it no weight, since it is unexplained, it refers to
a single event, and both the Employer and Petitioner witnesses uniformly testified that core schedules are created at
the time of hire and are not changed by RSCs.
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Procedure for call outs
Carr testified that when an RC calls out sick, she calls other RCs to fill in, starting with
those on the part-time list. Rufe testified that RSCs can pull RCs from another location without
authorization from a supervisor if there is a great clinical need, such as a last-minute call out.
Gunnell testified that the RSCs were instructed by email to pull staff from other sites before
calling in someone to work overtime. In these circumstances, the decision about who to pull, if
anyone, is made by the RSCs, without approval from a superior. The RSC at the facility needing
coverage calls an RSC at another facility, and if staff is available, then one is pulled to the site
needing coverage. Gunnell has only done this once.
Authority to assign staff to consumers
Carr testified that she does not assign RCs to work with any consumer as the primary
counselor. Carr stated there are currently five consumers living at Darrah House and five staff
RCs. Each RC is assigned to one consumer as her primary counselor. When Carr started working
at Darrah House, RCs were already assigned to work with specific consumers. A new consumer
recently moved into the house, replacing one who left, and responsibility for the new consumer
was taken by the RC who had been assigned to the consumer who left. There was no further
testimony regarding assignment of work by RSCs.
C.

Responsible Direction

Carr testified that she has no role in assigning tasks to RCs. Gunnell testified that when
she became an RSC, an RPM told her that she was responsible for directing RCs to complete
certain administrative tasks, such as taking consumer on outings, cleaning, and cooking. She
explained that most of the time, she collaborates with the RPM or coordinator regarding tasks
that are assigned to RCs. Despite Gunnell's assertions, she provided very few examples of
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exercising the authority to direct RCs, either independently or in conjunction with her RPM, as
discussed below.
Fire drills
Carr and Gunnell testified that there is a schedule for completing fire drills at each group
home. Carr explained that drills take place monthly, and the RCs decide amongst themselves
who is responsible for conducting each drill. If the end of the month approaches, and the
scheduled fire drill has not taken place yet, she will talk to the RCs on,the shift that is assigned to
do the drill, to find out why it has not been done. Carr stated that she will do the drill herself, if
necessary, but then report the failure to complete the drill to the RPM, who would instruct her to
do a supervision.3 She did not testify that she directs the drill to be performed.
Gunnell stated that she is responsible for ensuring that the fire drills are completed each
month, and toward that goal she sends out a reminder to the RCs. Like Carr, Gunnell does not
assign individuals to complete the drills. The RCs on each shift decide who will complete the
drill and its report, which is given to Gunnell. Gunnell then forwards the report to secretary
Eileen, without any input.
Van inspection and log
Carr testified that the group homes are required to do van inspections once a week. Carr
and Gunnell both testified that no specific person is assigned to complete this task. Carr stated
that she did the inspections herself until Nicola, an RC, volunteered to do them. Carr now
completes the weekly inspection only if Nicola has not done it by Thursday. Gunnell testified
that she asked an RC named Jonathan to do the weekly van inspections. She chose Jonathan
specifically because he works during the downtime, when consumers are not at the home.

3 See•discipline

section on page 8.
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Gunnell submits the inspection reports to the fleet manager, Bill Miller. Miller determines when
the van needs to be taken to the dealer for servicing. Gunnell said she usually handles those trips
herself, although the last time the van needed to be serviced, she asked an RC to handle the task.
Carr testified that each time consumers are transported, the individual who drives the van
is responsible for documenting the mileage of the trip on the vehicle log. At the end of the
month, Carr reviews the log, comparing mileage and gas receipts. If there are errors, she
highlights them, but she does not discuss them with anyone. She then puts the log in the RPM's
mailbox, and the RPM gives it to the coordinator. Carr testified that Rufe specified this
procedure in an email.
Other tasks
Carr mentioned an Environment of Care Checklist, which seems to be a form
documenting a monthly inspection of the site. Carr usually completes this form, but lately Nicola
has been doing it if she does not. She testified that Nicola "just does it." There was no testimony
indicating that Carr directed or even requested Nicola to complete this task.
Shopping is done for the consumers, usually by the RCs. Carr stated that the RCs decide
on their own when they will go shopping, but if they do not do the shopping, then she does it.
Carr also was asked about med sheets, which document the medications consumers are
given throughout the day. She stated that the staff member who administers a medication is
responsible for signing the med sheet at the time the medication is given.
D.

Discipline

Testimony established that three types of notices are issued to employees regarding their
work and conduct: supervisions, coaching notices, and corrective actions. Rufe testified that
supervisions are the "ground floor," followed by coaching notices, and then corrective actions.
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Despite the increase in gravity between the three, there was no evidence indicating that these
notices were part of an established progressive disciplinary procedure, or that one automatically
leads to another. Carr testified that in general, if an RC refuses to perform a task or engages in
questionable conduct, she is required to report that conduct to the RPM, who decides what steps
to take, if any. Gunnell testified that if there were tensions between two RCs, she would report
the problem to her RPM or coordinator. The record is silent on whether the RSC makes any
recommendation on discipline when he or she reports conduct to the RPM.
Supervisions
The testimony established that a "supervisioe is essentially a discussion with an
employee, which is memorialized in a "supervision documentation form." RSCs may conduct
supervisions independently, without informing or consulting their supervisors, although they also
may collaborate with their supervisors before issuing one. For example, Gunnell explained that if
she taught an RC how to use the work order system, she would draft a supervision regarding that
instruction. Gunnell also testified that she is required to conduct monthly supervision sessions
with each RC at her home. The development plan for RSC George Johnson provides that
Johnson "will provide monthly supervisions with RCs to discuss progress and/or barriers" and
that he will provide supervisions to the new hires on the night shift.
RSCs also receive supervisions from their supervisors. A form documenting a
supervision given to Carr by her RPM shows that she was "informed that supervisions are
typically conducted first to gather the information, and then the coaching notice will be written if
needed."
The supervision documentation form itself contains a checklist of topics discussed during
the session. It also contains a list of issues that need to be addressed for follow-up the next
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session. There are also sections to provide narratives about the specifics of the session's
discussion and of the follow-up plan, if any. The form does not contain any language or section
regarding discipline.
The record contains 16 supervision documentation forms: three issued by Gunnell, and
two issued by Carr. Two of the supervisions issued by Gunnell document conversations she had
with staff regarding their tardiness. On these forms, Gunnell wrote that she explained the need to
arrive to work on-time that she would monitor attendance and address any lateness. The third
supervision form issued by Gunnell documented her discussion with an RC about the difficulties
created when calls outs occur during the holiday season. This form also noted that the follow-up
plan was to monitor the RC's time off and "address any concerns." None of these forms noted
any discipline issued or threatened future discipline.
Carr testified that her supervisor directed her to conduct a May 3, 2019 supervision
because the RC, who worked the overnight shift, had not called in as required or documented her
calls. Carr testified that prior to meeting with the RC, she and her supervisor discussed the
language to use on the form. The form documents that calls needed to be completed timely, that
filing needed to be completed during the overnight shift, and that the RC needed to attend at least
one team meeting a month. The form did not document any discipline or threaten future
discipline.4
Rufe had personal knowledge regarding only one supervisory documentation form, which
noted that an RSC met with an RC to inform him that he would be "pullee to work at another
home on several dates, and that the RC was given the address and phone number of the home

Carr had no memory of the second supervision documentation form, dated August 5, 2018, which documented a
discussion regarding "steady care and the RCs need to email supervisors, and noted that the RC needed to
improve her completion of notes and interactions with consumers.

4
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and the RSC there. The form also documents that the RC was told that he could use the Shop
Rite card to purchase nonfood items only with approval from Rufe. Rufe testified that she knew
about this supervision, because the RSC had missed a shift at the group home he had been pulled
to, resulting in the site being unstaffed, which was a clinical crisis. Rufe testified that when that
happened, the on-call RPM handled the staffing shortage. Rufe did not explain how the decisions
to pull the RC or to limit his use of the Shop Rite card were made, or who made those decisions.
There was no testimony regarding the remaining supervision 10 supervision forms, four
of which were signed by both an RPM and an RSC. One of these forms, not signed by an RPM,
notes that "fflurther patterns of lateness can lead to termination from employment." This was the
only supervision documentation form noting the potential for future discipline. However, since
the record lacks any information regarding the information documented on this form; I will give
it little weight.
Coaching Notices
Rufe testified that coaching notices, like supervisions, are not punitive. Several coaching
notices issued to RCs were entered into the record; most of them concern medication errors.
These forms include a checklist of perfonnance problems, with boxes to check. Each completed
form contains an explanation of the problematic conduct, an explanation of the correct procedure
or policy that was not followed, and a bullet-point list of steps to be taken to correct the problem.
All of the coaching notices note that lilmprovement must be immediate and ongoing to avoid
corrective action up to and including termination." Some also contained the sentence, "Future
medication errors resulting in having the wrong dose monitored for can result in further
disciplinary action up to termination." There was no testimony indicating that punitive action
followed any of these coaching notices.
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RSCs generally draft the coaching notices, although they may be drafted in collaboration
with the RPM or coordinator. The coaching notices are signed by an RSC, Rufe, and the
employee. Some coaching notices are also signed by an RPM. Rufe testified that signatures from
both the RSC and RPM are an indication that the two individuals collaborated in drafting the
notice, and that the situation was serious.
Prior to drafting the coaching notice, the problematic issue or conduct must be discussed
with a supervisor. Rufe testified that RSCs can recommend that a coaching notice be issued, but
there was no evidence that this has occurred, or that any such recommendations have been followed. Gunnell stated that after she speaks to her coordinator, her coordinator brings the issue
to Rufe, and Rufe and the coordinator decide whether to conduct a supervision or issue a
coaching notice.
Once drafted, coaching notices then go "up the chain," from the RPM to the coordinator,
and ultimately to Rufe, who gives signs all coaching notices and gives them final approval.
Changes to the draft notice can be made by any or all of these individuals. Rufe reviews the
notices to ensure that the correct policies are referenced and to ensure that the job description is
appropriately referenced. If Rufe requires substantive changes, the notice is returned down the
chain and then back up• the chain after they are made. Rufe testified that she signs the notice only
after any changes she required are completed. The notice is issued only after Rufe has signed it.5
Gunnell issued a coaching notice to an RC dated September 17, 2019, concerning a
medication error. Prior to drafting the notice, Gunnell discussed the medication error with her
coordinator, without making any recommendation regarding discipline. The coordinator directed
Gunnell to draft the coaching notice. After Gunnell drafted it, she gave it to her coordinator for

Despite this testimony by both Rufe and Carr, Rufes signature on two of the coaching notices in the record are
dated after the signatures of the supervisor and employee.

5
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review. The coordinator made significant additions, including relevant descriptions of the RC's
job description, relevant procedure, and additional action steps for improvement.
Corrective Actions
The procedure followed prior to issuing a corrective action is the same as the procedure
for issuing a coaching notice. Unlike coaching notices, however, a corrective action is punitive.
The corrective action notice is similar to the coaching notice in format. Like the coaching notice,
the corrective action notice contains the sentence, "Improvement must be immediate and
ongoing to avoid further corrective action up to and including termination. However, the
corrective action notice also contains a section to indicate whether the action is a warning, a final
warning or a paid suspension pending investigation. The two corrective action notices in the
record were warnings. There was no testimony explaining these notices. There also was no
testimony regarding any suspensions or terminations or any established policy regarding them.
Record evidence of other communication regarding potential discipline
Rufe sent an email to all staff dated June 4, 2019, reminding them of the dress code. In
this email, Rufe wrote that if an employee reports to work improperly dressed, supervisors
should instruct the employee to return home to change clothing or take other appropriate action
in correcting the situation. She further wrote that "repeated violations of this policy will be cause
for corrective action up to and including termination." On September 11, 2019, RSC Rachel
Arende sent an email to her RPM, copied to two coordinators and Rufe, in which she detailed an
exchange with a new RC who had worn shorts to work, which is a violation of the dress code.
Arende wrote that she told the RC that under the policy, she was required to go home and change
clothes. Arende then detailed the RC's subsequent challenging and unprofessional behavior, and
she asked them to tell new RCs about the Employer's dress code the first day of employment, to
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avoid such incidents. On September 20, 2019, Arende forwarded Rufe's June 4 email to another
RC, while notifying the RC of a final warning regarding her continued violations of the
Employer's dress code. This email was copied to the RPM and a coordinator. There was no
record testimony explaining whether or not Arende consulted her superiors prior to sending these
emails or sending the RC home to change.
E.

Reward

The Employer contends that the RSCs authority to complete annual evaluations of RCs
confers supervisory status. In support of this contention, the Employer offered 10 evaluations of
RCs that were completed in July 2019. Eight of these evaluations were completed by Gunnell,
and two by RSC George Johnson. The evaluations are electronic, and they are generally three or
four pages long with several categories. Each category contains a description of the conduct and
skills that need to be met within that category. The RC is given a numerical score for each
category, from one to five, and the reviewers can add comments, although the record evaluations
contain very few personalized comments.
Rufe stated that the evaluations are completed by the RSCs, and they are reviewed by
either an RPM or coordinator before given to the RC. According to Rufe, the RPM or
coordinator may suggest changes to the evaluation during his or her review. Gunnell also
testified that she fills out the evaluation forms and reviews them with her coordinator prior to
giving them to the RCs. She has never given an evaluation to an RC that was not first reviewed
by her supervisor. This year, however, Gunnell and her coordinator completed the evaluations
together, collaborating on the numerical scores and the written comments. Neither Gunnell nor
Rufe testified about how, if at all, the evaluations are used to reward employees monetarily or if
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they affect the RCs job status, either positively or negatively. Carr provided no testimony about
completing RC evaluations.
Valerie Dion, the Employer's chief legal officer, testified that the evaluations admitted
into the record were used for the first time this year. They are part of a new performance
evaluation system, which is in the midst of roll-out. She stated that although the evaluations were
not tied to compensation yet, lo]ur goal is for the next performance evaluation cycle there will
be some performance driven component." She did not explain how the performance-driven
component would work or when the next performance evaluation cycle would take place.
However, she referenced a statement that she wrote in a memorandum that was distributed to
employees sometime in 2018, in response to questions that were made during "town hall"
meetings. In response to the question, "How do you determine what salary increase to give based
on how we are evaluated?" Dion wrote:
"I have not been able to find any formulas or guidance to explain how
performance-based wage increases were done in the past. I can however
describe my recommendations for how it would be done under the revised
performance evaluation system I envision creating. I have not shared or
received approval for any of these ideas with anyone, but ... below is a
draft of how I would answer this question. I'm sure further discussion will
ensue."
In her draft response, she wrote that any compensation adjustments would be based on the
company's performance and availability of funds, and if the company was able to make
compensation adjustments, they would be awarded according to evaluation scores, with higher
percentage increases or bonuses likely being allocated to higher evaluation scores.
F.

Secondary Indicia

The Employer asserts that the RSCs are supervisors by virtue of the following factors, all
of which are secondary indicia of supervisory status.
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Development Plans
The Employer asserts that the RCs draft development plans for the RCs. The record
contains six RC development plan worksheets for RCs that were drafted by RSCs, all dated in
June or July 2018. An introductory paragraph on all worksheets notes that a development plan
"is a statement of attainable results expected from each employee within the coming year. The
development plan should define at least 3 or 4 objectives that should be set through mutual
agreement between employee and supervisor." Each plan contains a table in which objectives are
listed, and the plan of action for completing each objective is briefly described. The table also
lists the target date for completing each objective and dates for the RC to meet with his/her
supervisor to discuss progress. The top of the form has a space for "supervisor," in which the
RSC's name is typed. The form also has a signature line for the supervisor and the employee. All
of these forms were signed by RCs and RSCs; one was also signed by an RPM. Listed objectives
on these forms include running group sessions with consumers, increasing documentation of
services, acquiring knowledge of dialectical behavioral therapy to assist consumers in managing
their symptoms, and improved communication.
Rufe testified that RC development plans can be drafted by the RSC either individually or
in collaboration with the RPM. She added that RSCs do not need to secure approval of the
development plans prior to giving them to the RCs for signature. When Rufe was a coordinator,
she did not approve or review the plans drafted by the RSCs before they were signed. She did not
state whether or not, during the time she was coordinator, the development plans were approved
and reviewed by the RPMs before she received them.
Two of the development plans entered into the record were signed by Gunnell. Gunnell
testified that the development plan for one RC, who was a new employee, was created by the RC
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sitting down together with the RPM and Gunnell. The other development plan signed by Gunnell
was created by the RC himself, who presented Gunnell with his list of objectives. Gunnell
testified that each development plan she drafted was reviewed by her supervisor, and she did not
have the authority to sign the development plan without her supervisor's approval.
Management meetings
Rufe testified that she holds management meetings that are attended by coordinators,
RPMS and RSCs. At these meetings, they discuss open positions and the status of hiring for
those positions, facility issues, such as safety problems, and the status of any work being done.
Rufe reminds the group to complete their monthly supervisions, and she gives them updates on
any changes within the county that might affect the organization's policies.
Rufe stated that until recently, there were two separate management meetings, one for
coordinators and RPMs and another for RSCs. Rufe did not state at what specific date she
combined the two meetings into one. She also did not testify about the frequency of these
meetings. Gunnell stated that the management meetings were supposed to take place monthly,
but she has only been to three of them since she became an RSC, about two years ago. The
record contains sign-in sheets from four management meetings. One is undated, and the others
are dated January 9, 2019, January 22, 2019, and September 22, 2019. Carr signed all four signin sheets. Gunnell signed all sign-in sheets, except the sheet dated January 9, 2019.
Supervisory training
Rufe testified about a supervisory training series that had been offered to coordinators,
RPMS and RSCs, between 2011 and 2016, which covered subjects such as team-building,
working with difficult employees, how to approach supervisions and balance positive and
negative feedback, and how to issue disciplinary action. Record documentation regarding this
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training shows that five RSCs attended various training sessions between 2011and 2016. Rufe
was not Director at the time of these trainings, although she attended some of the training. Rufe
testified that this training is no longer offered.
Rufe also testified that a grant given to the Employer allowed several individuals to
attend a similar supervisory training in August 2018. Emails listing the individuals who signed
up for this training show that a coordinator, RPMs, RSCs and three RCs enrolled in this training.
Rufe testified that the three RCs attended because they had all expressed interested in eventually
becoming RSCs. This training is also no longer offered.
Rufe also testified that in May 2019, the Employer intended to send an RSC to
supervisory training with an outside vendor. The record contains an email to Rufe asking her if a
training course entitled "Coaching and Teambuilding Skills for Managers and Supervisors" was
appropriate. Rufe did not explain the content of the training or state whether or not the RSC
attended the training referenced in this email.
Gunnell testified that during the two years she has been an RSC, she has attended one
training, which stressed the importance of applying work rules equally to all employees. Gunnell
said that others also attended this training, and she did not know if it was offered to RCs.
Staff meetings

Carr testified that staff meetings are used to keep staff updated on what is happening at
the home. Carr and Gunnell both testified that they work with their supervisors to develop
agendas for staff meetings. Gunnell has never run a staff meeting on her own, although she
speaks if needed. An example of something she would talk about during a staff meeting is a trip
with a consumer to visit his job coach. Carr said that she has held staff meetings herself, when
instructed by her supervisor. Otherwise, Carr and her supervisor run the staff meetings together.
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Time cards
Carr and Gunnell both testified that they are responsible for approving the RCs time
cards at the end of each pay period. Employees document the times they start and work each day
using a program called Paylocity, which they access on their phones. Carr and Gunnell review
the entries in Paylocity, and they enter the correct times if they are missing or incorrect. Carr
testified that she also ensures that vacation days are correctly entered into Paylocity, and she
corrects any problems. Carr stated that someone else reviews the entries after her. There was no
other testimony explaining what happens next in the payroll process.
Gunnell testified that she once agreed to punch out for an RC from her home who had
been pulled to work a shift at another site. Later, Gunnell was told that the punch out time the
RC told her to enter into Paylocity was not the actual time the RC left work. Gunnell was not
involved in discipline given to the RC, if any, and she was not informed of what happened. There
also is no evidence that Gunnell experienced any repercussions from this incident.
Authority to approve vacation
Rufe testified that RSCs have the authority to approve or deny requests for time off.
Requests for vacation time are made in advance, through Paylocity. Carr testified that during
certain "blackout times," all requests for time off are sent directly to the director or coordinators
for approval. Carr also forwards to her supervisor all requests for longer than two weeks of
vacation. Carr will approve all requests for less than two weeks off if they do not affect the
schedule, and she will only deny a request when directed. When Carr receives a request for
vacation leave, she checks the schedule to see if anyone else has requested time off during the
same time period. If someone has previously requested vacation time, her job is to either find
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someone to fill the slot or work the slot herself. She said that since RCs generally request time
off at different times, there is usually not a problem.
Gunnell has denied only one vacation request. A part-time RC made a request for about
two and a half weeks of vacation in March 2019. Gunnell testified that she independently
approved the first two weeks of the vacation request, because she was available to work the
shifts if she could not find an RC to fill them. However, since she her pre-approved vacation
overlapped the last three vacation days the RC requested, she could not work the RC's shifts if
she was unable to find a replacement. Therefore, Gunnell consulted with her coordinator, Felicia
Green. Green instructed Gunnell to deny the last three days and to send the RC an email
regarding the request. Therefore, by email, Gunnell first told the RC that she was able to approve
his vacation request for six shifts that she listed. This email did not mention the three days that
were not approved. The RC responded to Gunnell, noting that he had requested three additional
days off. Gunnell then wrote, "That request was denied." In further follow-up, Gunnell wrote,
"Other request[s] have been made for that time off and not every request can be granted. I-try my
best to accommodate everything, however this is not always possible..."
Overall Responsibility for Site Operations
The RSC schedules show that RSCs work on Saturdays, but RPMs do not. Rufe testified
that on those days, the RSC is ultimately in charge. However, she also testified that if there is a
clinical need (as opposed to an administrative need) when an RPM is not on-site, the RC will use
the Employer's on-call system. Rufe testified that shift coverage issues go to the RSC. As
discussed earlier, however, when an RSC who was pulled to another home missed a shift, an oncall RPM was called to handle the resulting staffing shortage, which Rufe categorized as a
clinical crisis.
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Pay rates
Rufe testified that RSCs and RCs are paid hourly, but RPMs and coordinators are not.
Gunnell testified that although RSC and RC rates of pay vary based on their education and
seniority, RSCs generally earn about $1.50 per hour more than RCs. Gunnell earns $17.90 per
hour, and the highest RC pay rate at her site is $15.00 per hour.
Job descriptions
The RSC job description notes that the RSCs supervise RCs, but that supervision is
limited to administrative issues. In contrast, the RC job description notes that RCs report to
RSCs, without limiting this supervision to administrative issues. However, Rufe testified that the
RPMs supervise RCs regarding all clinical issues. She explained that the administrative
responsibilities referenced in the RSC job description included scheduling, ensuring daily facility
coverage, overseeing the accuracy of timesheets, providing monthly supervisions or other
supervisions as needed, developing team meeting agenda with RPMs, and collaboratively
monitoring development plans to increase productivity. These issues are all discussed above.
Rufe noted that RPMs hold master's degrees in the human services field. In contrast, the
job descriptions show that the education and experience requirements for RSCs and RCs are
identical, except that RSCs need one year of experience in a residential setting. Neither position
requires a bachelors or associates degree.
The Employer asserts that Duty 6 on the RSC evaluation, which provides that the RSC
"supervises, organizes and supports recreational and socialization •activities" demonstrates
supervisory status. There was no testimony regarding this duty. I find that this duty, which is
listed under the section "Provision of Client Case Services," refers to supervising consumer
activities, rather than RC activities.
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The Employer also asserts to Duties 41 through 43, regarding staff scheduling, and
Duties 44 through 48, regarding administrative supervision, demonstrate supervisory status.
Duties 41 through 43 refer to ensuring daily facility coverage, responsibility for developing
schedules, and overseeing the accuracy of timesheets. Duties 44 through 48 provide that the
RSCs must promote and adhere to administrative policies and procedures regarding staff
performance, provide training and feedback to staff regarding administrative work performance,
give input into RCs performance through implementation of supervision policy during weekly
team meetings and completed appropriate documentation forms, monitors performance plans,
and provide the RPM with feedback on the RCs' assigned tasks. The RSC job description further
indicates that RSCs provide staff training and orientation. Testimony was not elicited to explain
the duties listed on the form.
360 Evaluations
Rufe testified that RCs evaluate RSCs each year, through completing 360 Degree
Feedback forms, although they were not completed this year. Likewise, RPMS, coordinators, and
Rufe herself are all subjected to evaluation by those they supervise. The Employer entered into
evidence seven 360 evaluations, all dated in June and July 2018. None of the record evaluations
were for Gunnell or Carr, and neither Gunnell nor Carr provided any testimony about them.
These forms allow RCs to numerically rate the RSCs' competence in six areas, including giving
positive and corrective feedback, promoting teamwork, encouraging staff to find the best way to
accomplish their jobs, and encouraging and incorporating different ideas and opinions. The
RSC's supervisor drafts a summary of all 360 evaluations received, and that summary is given to
the RSC with his or her evaluation. The forms refer to the RSCs as supervisors.
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III. LEGAL STANDARD AND ANALYSIS
A.

The General Standard

The National Labor Relations Act specifically excludes supervisors from its protections. 29
U.S.C. § 152(c).
Section 2(11) of the Act defines a "supervisor" as:
Any individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or
effectively to recommend such action, if in connection with the foregoing the
exercise of such authority is not of a merely routine or clerical nature, but requires
the use of independent judgment.
Individuals are "statutory supervisors if: 1) they hold the authority to engage in any 1
of the 12 supervisory functions (e.g. "assige and "responsibly to direcr listed in Section
2(11); 2) their exercise of such authority is not of a merely routine or clerical nature, but
requires the use of independent judgment; and 3) their authority is held in the interest of the
employer." Oakwood Healthcare, Inc., 348 NLRB at 687 quoting 29 U.S.C. §152(1)
(internal quotes omitted); see also NLRB v. Kentucky River Community Care, 532 U.S.
706, 713 (2001); NLRB v. Health Care & Retirement Corp. of America, 511 U.S. 571, 573-574
(1994). Supervisory status may be found if the putative supervisor has the authority to either
perform the supervisory function herself or effectively recommend such action. Oakwood
Healthcare, 348 NLRB at 687. The authority to effectively recommend exists where "the
recommended action is taken without independent investigation by superiors, not simply that the
recommendation is ultimately followed." Veolia Transp. Services, Inc., d/b/a Veolia Transp., 363
NLRB No. 188, slip op. at *7 (May 12, 2016) quoting Children's Farm Home, 324 NLRB 61, 61
(1997).
Although the Act requires only the possession of the authority to carry out a supervisory
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function, not its exercise, the evidence must be persuasive that such authority exists. Avante at
Wilson, Inc., 348 NLRB 1056, 1057 (2006); Fred Meyer Alaska, Inc., 334 NLRB 646 (2001). In
this regard, the Board has found that the failure to exercise supervisory powers may indicate that
the authority does not exist. Chevron U.S.A., 309 NLRB 59, 61 (1992). Likewise, "isolated and
infrequent incidents of supervisioe are not sufficient to establish supervisory status. Id.
The authority to perform or effectively recornmend the 12 supervisory functions will
establish supervisory status only wheye such authority is used with "independent judgment."
Oakwood Healthcare, 348 NLRB at 686. "To exercise independent judgment, 'an individual
must at minimum act, or effectively recommend action, free of the control of others and form an
opinion or evaluation by discerning and comparing data." The Arc of South Norfolk, 368 NLRB
No. 32, slip op. at *4 (July 31, 2019) citing Oakwood Healthcare, 348 NLRB at 692-693. A
judgment is independent if it is not dictated or controlled by detailed instructions, whether such
instructions are set forth in company policies or communicated verbally from a higher authority.
Oakwood Healthcare, 348 NLRB at 693 (IA] decision to staff a shift with a certain number of
nurses would not involve independent judgment if it is determined by a fixed nurse-to-patient
ratio.") However, supervisory authority can be established through following company policies
that allow for discretionary choices based on personal training, experience and ability. Id.
Even where an individual has the authority to execute one of the enumerated supervisory
functions, supervisory status is not established where the individual's actions are "of a merely
routine or clerical nature." Id "[r]fle exercise of some supervisory authority in a merely routine,
clerical, perfunctory, or sporadic manner does not confer supervisory status." Id. quoting Bowne
of Houston, 280 NLRB 1222,1223 (1986): For example, assignments are routine and clerical
where there is "only one obvious and self-evidence choice" or they are made to equalize
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workloads. Id. Such assignments do not establish supervisory authority, even when such
decisions are made using independent judgment. Id.
B.

The Applicable Burden

The party asserting supervisory status bears the burden of establishing it by a
preponderance of the evidence. NLRB v. Kentucky River Community Care, Inc., 532 U.S. 706,
711-712 (2002); Oakwood Healthcare, Inc., 348 NLRB 686; The Arc of South Norfolk, 368
NLRB No. 32, slip op. at *3. The Board must not construe supervisory status too broadly,
because individuals found to be supervisors are denied the Act's protections. Avante at Wilson,
Inc., 348 NLRB at 1057; Oakwood Healthcare, 348 NLRB at 687-688, quoting Chevron
Shipping Co., 317 NLRB 379, 381 n. 6 (1995).
Purely conclusive evidence is insufficient to satisfy the burden. The Arc of South Norfolk,
368 NLRB No. 32, slip op. at *3; Entergy Mississippi, 367 NLRB No. 109, slip op. at * 4 (March
21, 2019); Beverly Enterprises-Minnesota, Inc., d/b/a Golden Crest Healthcare Center, 348
NLRB 727, 731 (2006). Rather, the party seeking exclusion must provide specific evidence
clearly showing that supervisory authority exists. Avante at Wilson, 348 NLRB at 1057; Golden
Crest Healthcare Center, 348 NLRB at 731; Chevron Shipping Co., 317 NLRB at 381 n. 6
(conclusory statements without supporting evidence do not establish supervisory authority). The
burden is also not met where the record evidence "is in conflict or otherwise inconclusive."
Phelps Community Medical Center, 295 NLRB 486, 490 (1989); The Arc of South Norfolk, 368
NLRB No. 32, slip op. at *3; Entergy Mississippi, 367 NLRB No. 109, slip op. at *4. Finally,
any lack of evidence is construed against the party asserting supervisor status. Elmhurst
Extended Care Facilities, Inc., 329 NLRB 535, 536 n. 8 (1999).
C.

Analysis
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Assign
The Board has determined "assige to mean "the act of designating an employee to a
place (such as a location, department, or wing), appointing an employee to a time (such as a shift
or overtime period), or giving significant overall duties, i.e. tasks, to an employee." Oakwood,
348 NLRB at 689. The Board distinguished the assignment of "significant overall duties," which
does indicate the authority to assign, from the assignment of discreet tasks, which does not. Id.
For example, the Board noted that a charge nurse directing an LPN to give a patient a sedative is
the assignment of a discreet task that does not indicate the authority to assign. Id. Likewise,
determining the order in which an employee will perform discrete tasks within an overall
assignment is also insufficient to establish the authority to assign. Id
The record evidence does not establish that RSCs possess the supervisory authority to
assign work. The RSCs are not responsible for overall scheduling. Rather, the RCs core
schedules are created by others when they are hired, and there is no evidence that RSCs are
involved in changing the RCs' core schedules.
The record shows that the RSCs' responsibility for filling empty shifts due to prescheduled vacation or unexpected call-outs is routine and clerical and does not require the use of
independent judgment. In many cases, where the available shifts are posted electronically, the
RCs themselves choose to work available shifts. In other cases, the RSCs call RCs individually
to request their willingness and availability to fill an open shift. There is no evidence that some
RCs possess different skills than others, or that an RC's specific skills are considered when
determining who will fill an empty shift. Indeed, empty shifts are available to all RCs. Basing an
assignment on whether the employee is capable of performing the job does not involve
independent judgment. The Arc of South Norfolk, 368 NLRB No. 32, slip op. at *4; G4S
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Government Solutions, Inc. d/b/a WAS Savannah River Site, a/k/a WSI/SRS, 363 NLRB No. 113,
slip op. at *3 (Feb. 10, 2016) (independent judgment is not used when temporarily reassigning
employees to areas they are not normally assigned, where the only factor is whether they have
the skill and knowledge to staff the post).
Furthermore, it is undisputed that RSCs do not have the authority to require RCs to report
to work to fill empty shifts. Rather, if an RSC is unsuccessful in securing an RC to volunteer to
work a shift, the RSC must work the shift himself. The responsibility to secure off-duty
employees to report to work establishes assignment authority if the putative supervisor can
require those employees to report, not when the putative supervisor can merely request it.
Heritage Hall, E.P.I Corp., 333 NLRB 458, 459 (2001) (LPN's role in finding volunteers to fill
vacant shifts does not confer supervisory status); Golden Crest Healthcare Center, 348 NLRB at
729 (finding that charge nurses responsibility to alter CNAs' section assignments to account for
absent employees did not establish supervisory authority where the CNAs often made the
changes themselves and the charge nurses could not require the CNAs to change their
assignments); Heritage Hall, E.P.I. Corp., 333 NLRB 458, 459 (2001).
For the above reasons, I find that the RSCs do not hold the statutory authority'to assign
work.
Responsible Direction
In contrast to assignment, responsible direction does encompass the delegation of discrete
tasks to other workers. For example, "[i]f a person on the shop floor has 'men under him,' and if
that person decides 'what job shall be undertaken next or who shall do it, that person is a
supervisor, provided that the direction is both "responsible" and carried out with independent
judgment." Oakwood Healthcare, 348 NLRB at 691; Croft Metals, 348 NLRB at 721.
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After it is established that a putative supervisor directs other employees, the next
consideration is whether or not that direction is responsible. Golden Crest Healthcare Center,
348 NLRB at 730. In considering what is meant to be "responsible" under Section 2(11), the
Oakwood Board found that the putative supervisor must be "held fully accountable and
responsible for the performance and work product of the employees he directs." Oakwood
Healthcare, 348 NLRB at 691 quoting NLRB v. KDFW-TV, Inc., 790 F.2d. 1273, 1278 (5th Cir.
1986) (internal quotes omitted); see also Golden Crest Healthcare Center, 348 NLRB at 730.
Thus, the Board found that full accountability for the purposes of responsible direction requires a
showing that "the employer delegated to the putative supervisor the authority to direct the work
and the authority to take corrective action, if necessary. It also must be shown that there is a
prospect of adverse consequences for the putative supervisor if he/she does not take these steps."
Oakwood Healthcare, 348 NLRB at 692; Golden Crest Healthcare Center, 348 NLRB at 730.
Here, the record fails to establish that the RSCs have the authority to direct the RCs.
Although Gunnell was told that she was responsible for administrative assignments to RCs, the
record supports Carr's testimony that she had no role in directing the RCs to complete any tasks.
The only record evidence that any RSC has directed work was limited to Gunnell's request that a
specific RC complete the weekly van inspections, and her request that an RC take the van to be
serviced. It is questionable that these requests were in fact direction, since Gunnell testified that
she asked, rather than directed, the RCs to complete these tasks. Even so, the the decisions to
choose the two RCs to complete these tasks were simple and obvious, rendering the direction to
perform them routine and clerical and lacking independent judgment. Heritage Hall, 333 NRLB
at 459-460. Additionally, this isolated exercise of direction would be insufficient to establish
supervisory status. Chevron U.S.A., 309 NLRB at 61.
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Even if the record established that the RSCs have the authority to direct work, it lacks
evidence the RSCs would be held accountable for the RCs performance of these tasks or any
other tasks. Oakwood Healthcare, 348 NLRB at 692. There is no evidence that the RSCs have
experienced or would experience any adverse consequence for the RCs' failure to perform any
task or that the RSCs are evaluated on the basis of the performance of the RCs. Also missing is
any evidence that the RSCs are empowered to take or recommend corrective action, which is
discussed below. The record shows that when RCs fail to perform a task or engage in any
questionable conduct, the RSCs merely report this conduct to their supervisors.
Discipline
To confer supervisory status based on the authority to discipline, the exercise of
disciplinary authority must lead to personnel action without independent investigation by upper
management. Lucky Cab Co., 360 NLRB 271, 272 (2014); Sheraton Universal, 350 NLRB 1114,
1116 (2007) (Contrary to the judge's speculation, nothing in the record suggests that upper
management conducted an independent investigation before deciding to impose discipline...").
The Board has found that the ability to issue warnings documenting substandard performance
that do not include recommendations for future discipline confers only reporting authority, not
disciplinary authority. Veolia Transp., 363 NLRB No. 188, slip op. at *7; Williamette Industries,
Inc., 336 NLRB 743, 744 (2001); Loyalhanna Health Care Assoc., 332 NLRB 933, 934 (2000).
Similarly, the ability to issue verbal warnings that hold no consequences does not establish
supervisory status. The Republican Co., 361 NLRB 93, 99 (2014); Vencor Hospital — Los
Angeles, 328 NLRB 1136, 1139 (1999).
The record contains insufficient evidence that RSCs exercise the authority to discipline or
effectively recommend it. Although RSCs may conduct and issue supervisions without prior
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approval or review from their supervisors, the record does not show that supervisions lead to
future disciplinary action. Only one of the 16 supervision documentation forms in the record
recommended future discipline, with the phrase, [f]urther patterns of lateness can lead to
termination from employment." Since the record lacks any information regarding this notice, and
supervisions are not part of an established progressive disciplinary procedure, the notice carries
little weight.
Additionally, the evidence shows that coaching and corrective notices are reviewed and
edited by all levels of supervision before they are given to the employee. Although the RSCs are
responsible for reporting infractions such as medication errors, the record does not show that the
RSCs recommend what action to take or that they participate in the determination of what action
to take. Thus, the RSCs role in issuing these notices is insufficient to establish supervisory
authority.
The two record emails from RSC Arende regarding violations of the Employer's dress
code also do not establish supervisory authority. Arende reported in her September 11, 2019 that
she sent an RC home to change her clothes. She did not exercise independent judgment in taking
this action, however, since she was following the instructions in Rufe's June 2019 email.
Oakwood Healthcare, 348 NLRB at 693. Arende's September 20, 2019 email to an RC notifying
her of a "final warnine regarding violations of the dress code also does not establish an exercise
of supervisory authority. There is no evidence that a final warning affects employees' job status,
or that the Employer maintains a progressive disciplinary procedure that establishes future
discipline. Williamette Industries, 336 NLRB 743, 744 (2001). The email, copied to Arende's
RPM and coordinator, also did not recommend future discipline. In these circumstances, the
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Board has found that "the role of those delivering the warning[] is nothing more than a reporting
function, which is not supervisory authority." Id.
Reward
Supervisory status may be established on the basis of the authority to "reware where the
authority to issue an evaluation, or to effectively recommend an evaluation, directly affects the
wages and/or job status of the individual being evaluated. Elmhurst Extended Care Facilities,
Inc., 329 NLRB 535, 536 (1999); Bayou Manor Health Center, 311 NLRB 955 (1993); Phelps
Community Medical Center, 295 NLRB 486, 490 (1989) (finding that an LPNs authority to
complete evaluations of aides was insufficient to establish supervisory authority where there was
no evidence that any personnel action, positive or negative, was taken based on the evaluations);
Williamette industries, Inc., 336 NLRB at 743-744 (finding a lack of supervisory status where
putative supervisor completed evaluations that recommend the development of specific skills,
where the employer did not act on such recommendations and the evaluations had no impact on
wages or job status).
The record evidence does not establish that the RSCs' role in completing evaluations
confers supervisory status. The Employer admits that the evaluations of RCs that were completed
in July 2019 were not used as a basis for determining wage increases or bonuses. There is no
evidence regarding the effect of evaluations on wages or job status in previous years. Although it
may be the Employer's goal that evaluations will have a performance-driven component next
year, simply maintaining a goal is insufficient. See Elmhurst Extended Care Facilities, 329
NLRB at 538 (finding lack of supervisory status on the basis of the ability to complete
evaluations partly because the Employer's witness did not know what system to assign increases
would be used in the upcoming year). Additionally, Dion's memorandum explained that the
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future performance-based system would make monetary awards contingent on the company's
performance and available funds.
Furthermore, the limited evidence shows that RSCs do not use independent judgment in
completing the RC evaluations. Evaluations are either completed by the RSC and coordinator
together, or they are drafted by the RSC and reviewed by the RPM or coordinator, who may
make changes. As the Board has held, "The authority to evaluate employees without more is
insufficient to find supervisory status." Phelps Community Medical Center, 295 NLRB at 490
citing Passavant Health Center, 284 NLRB 887, 891 (1987). Thus, the evidence does not
establish that RSCs are have the authority to reward under Section 2(11) of the Act.
Secondary Indicia
The Board has recognized that certain "secondary indicie may support a finding of
supervisory status, but only where the record shows that the alleged supervisor possesses at least •
one of the primary indicia of supervisory status set forth in Section 2(11) of the Act. Modesto
Radiology Imaging, Inc., 361 NLRB 888, 890 n. 4 (2014); Golden Crest, 348 NLRB at 730 n.
10; see Ken-Crest Services, 335 NLRB at 779. Several of the factors cited by the Employer to
support a finding of supervisory status fall within the category of secondary indicia: RSCs draft
employees development plans; they attend management meetings and supervisory training; they
create agendas for staff meetings in coordination with their supervisors; they approve requests
for time off; they approve timecards; they are often the only supervisor on-site; higher pay rates;
and the job descriptions list responsibilities that confer supervisory authority. See Sheraton
Universal Hotel, 350 NLRB 1114, 1118 (2007); Flexi-Van Service Center, 228 NLRB 956, 960
(1977); see also G4S Government Solutions, Inc. d/b/a WSI Savannah River Site, a/k/a WSI/SRS,
363 NLRB No. 113, slip op. at *3. As I have found that the RSCs do not possess any of the
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primary indicia of supervisory authority, the secondary indicia cited by the Employer need not be
examined. However, since many of the Employer's arguments in support of supervisory status
are secondary indicia, I will address them.
Development plans
There is insufficient evidence that the RSC's exercise independent judgment in drafting
RC's development plans. Although Rufe testified that RSCs have the authority to independently
issue development plans without supervisory review or approval, Gunnell testified that she did
not have the authority to sign a development plan without her supervisor's approval. Gunnell
provided specific testimony about two development plans; one was created in conjunction with
the RPM and the other was approved by the RPM. Since conflicting evidence is construed
against the party alleging supervisory status, the Employer has failed to demonstrate that RSCs
possess the authority to draft evaluations. In Re Mcar, Inc., 333 NLRB 1098, 1105 (2001);
Phelps Community Medical Center, 295 NLRB at 490.
Management meetings
While attendance at management meetings can be among secondary indicia of
supervisory status, there is no evidence in this case that the topics discussed at those meetings
relate to confidential or financial issues, or personnel or work policies. Therefore, I cannot
conclude that being included in management meetings indicates that RSCs possess supervisory
authority. See Auto West Toyota, 284 NLRB 659, 661 (1987).
Supervisory training
The evidence regarding supervisory training offered to RSCs is too attenuated to establish
supervisory status. The Employer does not provide regular supervisory training to RSCs. The
training offered in August 2018 was attended by RCs in addition to RSCs, and there is no
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evidence that it was mandatory. Finally, there is evidence that only one RSC has been offered
supervisory training since then.
Staff meetings
The evidence does not establish that the RSCs role in staff meetings is evidence of
supervisory status. Rather, except for occasional dates when Carr is instructed to run a staff
meeting on her own, the record establishes that RSCs collaborate with their supervisors in
running the meetings and creating their agenda. Moreover, the topics discussed at the meetings,
general updates about the goings-on at the home, show that this task is routine and clerical.
Time cards
Although the record establishes that RSCs review and approve RCs' timecards, "the
Board has consistently held ... that the authority to verify employees' time cards is routine and
clerical and does not indicate supervisory authority." Golden Crest Healthcare Center, 348
NLRB at 730 n. 10; Los Angeles Water & Power Employees' Assn., 340 NLRB 1232, 1234
(2003).
Authority to approve vacation
The record establishes that the RSCs do not exercise independent judgment in approving
requests for time off. The testimony establishes that all vacation requests for greater than two
weeks and those made during "blackout times" are forwarded to an RPM or coordinator for
approval. The RSCs will approve all other requests, if the shifts can be covered by another RC or
the RSC. The record shows that when there has been a possibility that a shift will not be covered,
the RSC seeks a decision from her supervisor. Carr has never denied a vacation request and the
only request Gunnell denied was done with the direction of her coordinator. Thus, the RSCs'
authority is limited to approving requests for time off, not denying them. The established
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protocol that the RSCs follow in approving these requests is routine and clerical and does not
require the use of independent judgment.
Overall responsibiliry for site operations
I find no merit to the Employer's assertion that the RSCs are supervisors because they are
"in charge" when RPMs are not on-site. Here, the evidence shows that when an RPM or
coordinator is not physically present, they are on-call for clinical issues, while RSCs are
responsible for administrative issues. However, the evidence is devoid of any illustrations of the
RSCs making decisions when RPMs are not on-site. It is well-established that the status of being
the highest-level employee on-site is insufficient to establish supervisory authority, especially
when managers are on-call. Golden Crest Healthcare Center, 348 NLRB at 730, n. 10; Phelps
Community Medical Center, 295 NLRB at 492.
Pav rates
The scant evidence that RSCs are paid more than RCs is insufficient evidence of
supervisory status and is off-set by the evidence that RSCs and RCs are paid hourly, while RPMs
and coordinators are not.
RSCs are identified as supervisors
The RSC job description and evaluations, and 360 evaluations all corroborate the other
testimonial and documentary evidence regarding the RSCs job duties. They do not provide any
further insight into the RSCs' duties. Therefore, for the reasons discussed above, they do not
confer supervisory status. Furthermore, the Board has long found that job descriptions and
evaluations, as well as the perception of supervisory status, do not establish supervisory status
without independent evidence. Golden Crest Healthcare Center, 348 NLRB at 731; Chevron
U.S.A., 309 NLRB at 70.
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For the reasons discussed above,-I do not find that the RSCs hold any primary or
secondary indicia of supervisory status.
Iv. CONCLUSIONS
Based upon the entire record in this proceeding and in accordance with the discussion
above, I conclude and find as follows:
1.

The hearing officer's rulings made at the hearing are free from prejudicial error
and are hereby affirmed;

2.

The parties stipulated, and I find that the Employer is engaged in coimnerce
within the meaning of the Act and it will effectuate the purposes of the Act to
assert jurisdiction in this case;6

3.

The parties stipulated, and I find, that the Petitioner is a labor organization within
the meaning of Section 2(5) of the Act;

4.

A question affecting commerce exists conceming the representation of certain
employees of the Employer within the meaning of Section 9(c)(1) and Section
2(6) and (7) of the Act;

5.

The following employees of the Employer constitute a unit appropriate for the
purpose of collective bargaining with the meaning of Section 9(b) of the Act (`the
Unit"):
All full-time and regular part-time Residential Senior Counselors
employed by the Employer at its facilities located in Mercer
County, New Jersey, but excluding all residential counselors,

The parties stipulated that the Employer is a New Jersey non-profit corporation engaged in providing health care
residential services, partial care programs and outpatient care for adults recovering from mental illness at various
facilities inVercer County, with the Employer's main address at 380 Scotch Road, Building B, Ewing, New Jersey
facility. During the preceding twelve months, in the course and conduct of its business operations described above,
the Employer derived gross revenue in excess of $100,000 and, during the same period of time, purchased and
received at its Ewing, New Jersey facility goods and materials valued in excess of $5,000 directly from suppliers
located outside the State of New Jersey.

6
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maintenance and managerial employees, guards, and supervisors as
defined in the Act, and all other employees.
V. DIRECTION OF ELECTION
The National Labor Relations Board will conduct a secret ballot election among the
employees in the unit found appropriate above. Employees will vote whether or not they wish to
be represented for purposes of collective bargaining by AFSCME New Jersey Council 63,
A.

Election Details

I have determined that the secret ballot election will be conducted on Wednesday,
January 29, 2020 from 1:00 to 3:00 p.m. in the second floor training room of the
Employer's 20 Scotch Road, Ewing, New Jersey facility.
B.

Voting Eligibility

Eligible to vote are those unit employees who were employed by the Employer during the
payroll period ending January 4, 2020, including employees who did not work during that
period because they were ill, on vacation, or were temporarily laid off.
Employees engaged in an economic strike, who have retained their status as strikers and
who have not been permanently replaced, are also eligible to vote. In addition, employees
engaged in an economic strike that commenced less than 12 months before the election date, who
have retained their status as strikers but who have been permanently replaced, as well as their
replacements, are eligible to vote. Unit employees in the military services of the United States
may vote if they appear in person at the polls.
Ineligible to vote are (1) employees who have quit or been discharged for cause since the
designated payroll period for eligibility; (2) striking employees who have been discharged for
cause since the strike began and who have not been rehired or reinstated before the election date;
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and (3) employees who are engaged in an economic strike that began more than 12 months
before the election date and who have been permanently replaced.
C.

Voter List

As required by Section 102.67(1) of the Board's Rules and Regulations, the Employer
must provide the Regional Director and parties named in this decision a list of the full names,
work locations, shifts, job classifications, and contact information (including home addresses,
available personal email addresses, and available home and personal cell telephone numbers) of
all eligible voters.
To be timely filed and served, the list must be received by the Regional director and the
parties by January 21, 2020. The list must be accompanied by a certificate of service showing
service on all parties. The Region will no longer serve the voter list.
Unless the Employer certifies that it does not possess the capacity to produce the list in
the required form, the list must be provided in a table in a Microsoft Word file (.doc or docx) or a
file that is compatible with Microsoft Word (.doc or docx). The first column of the list must
begin with each employee's last name and the list must be alphabetized (overall or by
department) by last name. Because the list will be used during the election, the font size of the
list must be the equivalent of Times New Roman 10 or larger. That font does not need to be used
but the font must be that size or larger. A sample, optional form for the list is provided on the
NLRB website at www.nlrb.gov/what-we-do/conduct-elections/representation-case-ruleseffective-april-14-2015.
When feasible, the list shall be filed electronically with the Region and served
electronically on the other party(ies) named in this decision. The list may be electronically filed
with the Region by using the E-filing system on the Agency's website at www.nlrb.gov. Once
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the website is accessed, click on E-File Documents, enter the NLRB Case Number, and follow
the detailed instructions.
Failure to comply with the above requirements will be grounds for setting aside the
election whenever proper and timely objections are filed. However, the Employer may not
object to the failure to file or serve the list within the specified time or in the proper format if it is
responsible for the failure.
No party shall use the voter list for purposes other than the representation proceeding,
Board proceedings arising from it, and related matters.
D.

Posting of Notices of Election

Notices of Election will be electronically transmitted to the parties, if feasible, or by
overnight mail if not feasible. Section 102.67(k) of the Board's Rules and Regulations requires
the Employer to timely post copies of the Board's official Notice of Election in conspicuous
places, including all places where notices to employees in the unit are customarily posted. You
must also distribute the Notice of Election electronically to any employees in the unit with whom
you customarily communicate electronically. In this case, the notices must be posted and
distributed before 12:01 a.m. on January 24, 2020. If the Employer does not receive copies of
the notice by January 21, 2020, it should notify the Regional Office immediately. Pursuant to
Section 102.67(k), a failure to post or distribute the notice precludes an employer from filing
objections based on nonposting of the election notice.
To make it administratively possible to have election notices and ballots in a language
other than English, please notify the Board Agent immediately if that is necessary for this
election. If special accommodations are required for any voters, potential voters, or election
participants to vote or reach the voting area, please tell the Board Agent as soon as possible.
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RIGHT TO REQUEST REVIEW
Pursuant to Section 102.67 of the Board's Rules and Regulations, a request for review
may be filed with the Board at any time following the issuance of this Decision until 14 days
after a final disposition of the proceeding by the Regional Director. Accordingly, a party is not
precluded from filing a request for review of this decision after the election on the grounds that it
did not file a request for review of this Decision prior to the election. The request for review
must conform to the requirements of Section 102.67 of the Board's Rules and Regulations.
A request for review may be E-Filed through the Agency's website but may not be filed
by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents,
enter the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the request
for review should be addressed to the Executive Secretary, National Labor Relations Board,
1015 Half Street, SE, Washington, DC 20570-0001. A party filing a request for review must
serve a copy of the request on the other parties and file a copy with the Regional Director. A
certificate of service must be filed with the Board together with the request for review.
Dated: January 16, 2020 at Newark, New Jersey.

//1

DAVID E. LEACH III, REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 22
VETERANS ADMINISTRATION BUILDING
20 WASHINGTON PLACE, 5TH FLOOR
NEWARK, NJ 07102
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