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DECISION
INTRODUCTION

DAVID |. GOLDMAN, ADMINISTRATIVE LAW JUDGE. These cases involve an employer that
sells, installs, and services HVAC systems. In late November 2018, the employer became the
focus of a union organizing effort. The General Counsel of the National Labor Relations Board
(Board) alleges that in opposing the union campaign the employer engaged in numerous unfair
labor practices including the discriminatory discharge and layoff of the two main employee
organizers.

As discussed herein, | find merit to many, but not all of the allegations made against the
employer. Clearly, the employer engaged in wide-ranging illegal misconduct under the National
Labor Relations Act (Act). In particular, it is clear that the two main employee union organizers
were unlawfully terminated by the employer. And for the most part, allegations of unlawful
interrogation, photographing, and isolation of union supporters are found to have merit. On the
other hand, certain of the allegations were unproven, and | will recommend dismissal, as
discussed below. Finally, as discussed herein, given the persistent and wide-ranging unfair labor
practices committed by the employer, and given the cavalier attitude it expressed towards its
obligations under the Act and the Board'’s traditional remedial scheme, | find that a broad cease-
and-desist order is warranted in place of a more traditional cease-and-desist order.

STATEMENT OF THE CASES

On February 5, 2019, the Sheet Metal, Air, Rail and Transportation Workers, Local Union
No. 33 (Union) filed three unfair labor practice charges alleging violations of the Actby S & S
Enterprises, LLC, d/b/a/ Appalachian Heating (Employer or Respondent or Appalachian Heating
or AH) docketed by Region 9 of the Board as Cases 09—CA-235304, 09-CA-235307, and 09—
CA-235314. The Union filed another unfair labor practice charge against Appalachian Heating on
March 1, 2019, docketed by the Region as Case 09—CA-236905. On March 15, 2019, three
additional charges were filed by the Union alleging violations of the Act by Appalachian Heating,
docketed as Cases 09-CA-237847, 09-CA-237851, and 09-CA-237858. On March 27, 2019,
the Union filed a further charge against Appalachian Heating, docketed by the Region as Case
09-CA-238621. A further charge was filed on April 3, 2019, docketed by the Region as Case
09-CA-238930. Two additional charges were filed on April 5, 2019, docketed by the Region as
Case 09-CA-239148 and Case 09—CA-239170.

Based on an investigation into these charges, on May 13, 2019, the Board’s General
Counsel (General Counsel), by the Region 9 Acting Regional Director, issued an order
consolidating Cases 09—-CA-235304, 09—CA-235307, 09—CA-235314, and 09—CA-236905, and
issued a consolidated complaint alleging violations in these cases. Appalachian Heating filed a
timely answer to the consolidated complaint on May 26, 2019, denying all alleged violations.

On May 10, 2019, the Union filed an unfair labor practice charge against Appalachian
Heating, docketed by the Region as Case 09-CA-241292. On May 28, 2019, the Union filed
three additional unfair labor practice charge against Appalachian Heating, docketed by the Region
as Cases 09-CA-242230, 09-CA-242235, and 09-CA-242238.

On June 21, 2019, the Board’s General Counsel, by the Region 9 Acting Regional
Director, issued an order consolidating Cases 09-CA-237847, 09—CA-237851, 09-CA-237858
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09-CA-238621, 09—-CA-238930, 09—CA-239148, and 09—-CA-239170, with Cases 09—-CA—
235304, 09—CA-235307, 09—CA-235314, and 09—CA-236905, and a second consolidated
complaint alleging violations in these cases. Appalachian Heating filed an answer to the second
consolidated complaint on July 3, 2019, in which it denied all alleged violations of the Act.

On July 5, 2019, the Board’s General Counsel, by the Region 9 Acting Regional Director,
issued an order consolidating Case 09-CA-241292, 09—CA—-242230, 09-CA-242235, and 09—
CA-242238, with the previously consolidated Cases 09—CA—-237847, 09—CA—-237851, 09—-CA—
237858 09—-CA-238621, 09—CA-238930, 09—CA-239148, 09—CA-239170, 09-CA—-235304, 09—
CA-235307, 09—CA-235314, and 09—CA-236905, and a third consolidated complaint alleging
violations in these cases. Appalachian Heating filed an answer to the third consolidated
complaint on July 17, 2019, in which it denied all alleged violations of the Act.

A trial in this matter was conducted August 12—-14, 2019, in Charleston, West Virginia. At
the hearing, counsel for the General Counsel orally moved, over the opposition of the
Respondent, to make further amendments to the third consolidated complaint. This motion was
granted, and the Respondent orally denied the new allegations. The third consolidated complaint,
including amendments to the complaint granted at the hearing, was received into evidence as
General Counsel’s Exhibit 1(vv).

On August 14, 2019, the hearing was closed conditionally—more accurately recessed—
while the parties prepared proposed transcripts for various recordings introduced as exhibits at
the hearing. The parties’ joint motion to receive the proposed transcripts into evidence was
granted on September 19, 2019, and the record in these cases was then closed. Counsel for the
General Counsel, the Charging Party, and the Respondent filed post-trial briefs in support of their
positions by October 24, 2019.

On the entire record, | make the following findings, conclusions of law, and
recommendations.?

JURISDICTION

At all material times, the Respondent has been a limited liability corporation with an office
and place of business in Charleston, West Virginia, and has been engaged in the commercial
sale, service, and installation of HVAC systems. During the 12-month period ending July 1, 2019,
Respondent, in conducting its operations, purchased and received at its facility goods valued in
excess of $50,000 directly from points outside the State of West Virginia. It is alleged and
admitted that at all material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2) and (6) of the Act. It is further alleged and stipulated to by the
Respondent (Tr. at 21) that at all material times, the Union has been a labor organization within
the meaning of Section 2(5) of the Act. Based on the foregoing, | find that this dispute affects
commerce within the meaning of Section 2(7) of the Act, and that the Board has jurisdiction of this
case pursuant to Section 10(a) of the Act.

"Hereinafter, references to the “complaint” are to General Counsel’s Exhibit 1(vv).

20n my own motion, the following corrections to the transcript in these cases are made: alll
references to “Steven” Marolf are changed to “Stephen”; all references to Howard or Robert (Bob)
“Baccus” are changed to “Backus” (references to Eli Baccus remain Baccus); Tr. 73, line 24,
change “DUFFEY” to “SWEET”; Tr. 225, line 20, change “don’t” to “do”; Tr. 308, line 18, change
“IRELAND” to “PAOFF”; Tr. 386, line 24, change “help” to “health.”
2
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L. Findings of Fact
A. Background

Appalachian Heating is in the business of commercial and residential sales, installation,
and servicing of heating, air conditioning, and ventilation systems, and plumbing work. Its main
office is in Bradley, West Virginia (near Beckley), and in recent years it began renting a
warehouse in Charleston, West Virginia, that serves as a second office and second reporting
location for employees. AH’s president and owner is Dan Akers.? His son, Daniel Akers is the
general and operations manager. Tim McGuffin is the service and installation manager, the top
manager other than the Akers. At the time of the hearing, AH employed approximately 48
employees.

In November 2018, and through the time period relevant to this case, through May 2019,
AH’s largest job was as a subcontractor for the construction of the Crossings, an approximately
200-300 room nursing and assisted living facility being built near Charleston, West Virginia. AH
employed approximately 7 to 15 employees assigned to the job at the Crossings from late
November 2018 and into May 2019. AH employees reporting from the Charleston warehouse
and from the Bradley office were assigned to work at the Crossings. (Generally employees from
the Charleston office did not travel down to the Beckley market, but the converse was not true:
Bradley office employees were assigned in the Charleston market).

B. The Union becomes interested in AH and
sends applicants to be hired in November 2018

Unbeknownst to Dan and Daniel Akers—at least, unbeknownst until sometime in early
January 2019—the Union had begun an organizing effort at AH in 2018. Starting in 2018—the
record does not speak more precisely as to when—Union Organizer Steven Hancock met and
discussed the Union with a couple of AH employees, including the AH foreman at the Crossings
project, Mike Doughton. Later, between November and January, Hancock established
relationships with other AH employees, including Stephen Marolf, an HVAC installer who had
worked for AH since December 2017, and before that in 2016.

Most significantly, in November 2018, the Union sent a union organizer employed by the
Union, Eric Faubel, and a rank-and-file union member, Brandon Armstrong, to apply and obtain
employment at AH as HVAC installers. Armstrong interviewed and was hired around mid-
November. Faubel applied a few days later and started work November 26. Neither disclosed
their union affiliation or interest in organizing to anyone in management—or, for some months, to
any of the other employees, until events described below. Faubel and Armstrong were assigned
to the Crossings from the beginning of their employment.

In November, AH began assigning more employees to work at the Crossings and it soon
became AH’s biggest project. AH was a subcontractor supplying and installing HVAC
components, ventilation, and ductwork for the construction project. The general contractor for the
project was Jarrett Construction. As the AH foreman on the Crossings job, Doughton’s

3The business began about 70 years ago as a family business and involved, at least, Akers’
father and brother. An outside company became majority owner at some point but in 2014, Akers
bought back the remaining shares and became 100 percent owner of Appalachian Heating.
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responsibilities included representing AH in meetings onsite where Jarrett representatives
coordinated with all the various subcontractors and kept them abreast of developments and
upcoming schedules as the work project progressed.

C. January 9—Faubel is up for promotion; Daniel
Akers asks Faubel if he has been solicited

Foreman Doughton was interested in leaving AH. Hancock assisted him in obtaining a job
with a union contractor elsewhere. Consequently, Doughton resigned from AH in early January
2019. The resignation was sudden as far as AH management was concerned. Doughton gave
two-week’s notice, but was unresponsive to the Akers’ texts after giving notice and ended up
leaving early.

In early January—sometime before January 9—Union Organizer Hancock dropped off
employment applications for himself and other laid-off union members at AH’s Bradley office,
personally entering the office and putting the resumes on the secretary’s desk.

With Doughton gone on short notice, AH management, specifically Installation and Service
Manager Tim McGuffin, asked Faubel to attend the Jarrett general contractor meetings held with
subcontractors at the Crossings on January 8. After this four-hour meeting concluded and Faubel
reported to McGuffin, McGuffin and Daniel Akers thanked Faubel for “stepping up” and attending
the meeting.

The next day, January 9, Faubel attended a second such general contractor meeting at
which upcoming work was scheduled. In the next couple of weeks, and in the absence of an
official AH job foreman, Faubel continued to attend these general contractor meetings as they
arose. As a result, as Faubel explained, “the guys kind of looked to me as to where to go, what to
do next and, you know, kind of filled them in on the meeting.” Based on his attendance at these
meetings, Faubel could tell AH employees at the Crossings which work needed to be focused on,
and which needed to be finished first. There was some testimony that employees considered or
perceived Faubel to be the new foreman, or that he “fell into that position” through attending these
meetings and subsequent reporting to employees of what needed to be done.

With Faubel filling in for Doughton, the Akers embarked on the process of formally
replacing Doughton. According to Dan Akers, he considered Faubel and another installer working
on the Crossings job, Jonathan Tierson, but initially he only talked to Faubel about the promotion
to the foreman position vacated by Doughton.

After Faubel's January 9 meeting with the general contractor, that afternoon Daniel Akers
spoke with Faubel on the phone about the foreman position. Faubel recorded the conversation.
Akers told Faubel that Doughton’s departure “obviously left a void that we need to fill” and he
asked Faubel if he was interested in the foreman position. Akers was highly complimentary of
Faubel in this conversation (“literally there’s not been one person that you’ve worked with that’s
had one negative thing to say about you” . . . and you need to be rewarded for that”) and they
discussed the possibilities of him becoming foreman.

In explaining to Faubel that he was a “straight shooter,” who doesn't like “he said, she
said,” Akers told Faubel,

But I'm fully aware of all this crap going on with the union guys coming into our
shop and one of our ex-employees disgruntled got—has called or given our call list
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to the main union guy. And that union guy solicited every single employee of ours
both in Charleston and in Beckley.

Faubel responded with an expression of surprise, saying only “Oh, wow.”
In a reference to Hancock, Akers continued,

And so the funny thing | think about that is that same union guy came into my shop
trying to get me to hire 15 guys. So if the union’s so great and has all of this work,
then why is he trying to get me to hire 15 of his guys that he has just standing
around with their hands in their pocket?

Akers went on to directly ask Faubel “have you been solicited by the union guy?”

Faubel denied it, offering the excuse that “I'm not even from the area, so how they would
even get ahold of me is—would be beyond me.” Faubel added that, “I mean, | hear the guys talk,
but | have nothing to do with any of that.” Faubel went on to ask Akers “is there anything
particular you would want me to say or do if | am contacted”? Akers failed to take the bait,
responding, “Well, you know, | mean, we’re not a jail. We want everyone to succeed
professionally and personally,” and described his view that “we’re all just a big team together.”

Akers went on to express disappointment that Doughton had left suddenly and without
notice. Akers finished the conversation by telling Faubel that he would talk with his father, Dan
Akers, and at the employee safety meeting planned for the next day they could talk further with
Faubel about the foreman job.

D. The January 10 safety meeting

The next morning, Thursday, January 10, 2019, AH conducted a safety meeting for
employees working in the Charleston area (i.e., generally speaking, employees working at the
Crossings). The meeting began at 7 a.m. at the Charleston warehouse location.

Daniel Akers conducted the meeting, which was recorded by Faubel. After extensive
discussion of safety, production, licensing, and other matters, Akers turned the meeting to what
he called the “scuttlebutt going around.” He told the employees that he had heard that Doughton
had left to work for the Union and that there were “union guys coming here and leaving their
business cards and stuff.” Similar to what Akers had told Faubel the day before, Akers explained
to the group:

we’ve kind of traced it back to is an employee that left us, took our phone list and
gave it to the union guys. So the union guys, is what I've heard, is calling
everybody. Is that true? Has everybody got a call from the union guy? Because
there’s some in Beckley, that they’ve gotten a call and maybe he is just targeting
specific people. And, you know, we’re an at will employer, | don’t want anybody to
think ah... Obviously, you can do whatever you want to, um, but | wanted to let
you guys know that we, we enjoy working with every one of you.

Akers continued:

And, if there is ever a problem with anything, | want you guys to know that you can
call me at any time. Any time. No matter how big or small or minor, or whatever

5



JD-01-20

the issue is, please call me. Um, because, like with Mike, it got to the point where
you know, the barn had already burnt to the ground and then Tim and Dan
expected me to be able to fix it. And if somebody let me know a haystack was on
fire in the corner, maybe then | could have done something but, you know, Mike
had already accepted another offer, made his decision up, put in his 2-weeks’
notice and was gone. You know, | can't fix that. But if anybody is unhappy with
anything, if anybody’s unhappy with, um, you know, a coworker, or whatever, you
know | am here to help. So, you know, | just wanted to come down and say that so
if anybody needs anything, or you know, wants, wants me to try to remedy any
issues that’s going on or if | can help fix anything at all, you know, please let me
know. That's what I'm here for. | mean, | do, in the Bradley office | just do
whatever it takes, you know, every day. | ... | dabble with the service department,
| dabble with all the warranty claims, | dabble with HR, the payroll, | order every
piece of equipment that’s ever came into our shop, | do that. | sign every check
that comes into the office. Um, so, you know, | do have a lot on my plate, but I'm
willing to take more. | mean, I'll work as much as | have to, you know, keep
everybody happy and, um, keep the big machine rolling. So, does anybody have
anything that they want to talk about or . . .?

This provoked discussion about equipment. Employees called out telling Akers various
items they wanted: ladders, trash bags, a corded grinder, additional saws, and other items that
they said they needed. Akers responded positively to the requests, following up, for example by
asking,

Two of each? Or do you need more? ... Three?.... So, three 6 and three 8s?
Um . .. do you have room to pick them up today? . . .. I'll order them before . . .
before you leave.

This went on for some time, with Akers promising to supply nearly everything that
employees asked for. Finally, after the requests were exhausted, Akers moved to end the
meeting, “As long as nobody’s got anything else guys, | want to try to keep this meeting as close
to 30 minutes as possible . . . .”

As the meeting concluded, Daniel Akers called Faubel over to continue discussion of the
foreman position. However, before much could be said, an employee brought Daniel Akers a
copy of a flyer that had been placed under the windshields of the cars parked outside the
meeting. The flyer announced that “Sheet Metal Workers, Local #33 is here to help you” and
alleged that Dan and Daniel Akers had “g[iven] themselves” substantial bonuses at employees’
expense. It asked, “How many times did Daniel cheat you out of money last year? How often did
Daniel try to nickel-and-dime you last year? Well now you know where all the money went.” The
leaflet concluded with the union organizer stating “Call me, Steve Hancock,” and provided a
telephone number.

The leaflet and its accusations upset Daniel Akers, who called it “bullshit” and derided the
union officials as “unethical.” Akers declared that he needed to go talk to the union official as the
leaflet “literally makes my blood boil” because “every[ ] single thing is so wrong here.”

However, in a few minutes Akers redirected his attention and the conversation to Faubel,
telling Faubel that that he and his father were in agreement that Faubel would be a good
candidate for foreman, that they were prepared to discuss it further, including a pay raise—
beginning with a raise from $18 an hour to $22 an hour, with an “ultimate goal” of $25 an hour,
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with other “perks” such as a company vehicle to drive. Faubel expressed interest, and Akers said
that he would be meeting the following Monday, January 14, with McGuffin and Dan Akers, and
they would get a “formal job description” and “compensation package and all that” together for
Faubel at that time.

Later that day, January 10, or within a day or so, Akers called Hancock in response to the
leaflet and accused him of spreading “lies and deceitful information.” The next day or so, another
Union organizer contacted Akers seeking a meeting with Akers, which Akers refused.

Faubel went back to work and for the remainder of the week continued informally to direct
employees at the Crossings based on what he knew was needed from his attendance at the
general contractor meetings.

E. January 14—Dan Akers looks into Faubel’s
references and quizzes Faubel about the Union

On Monday January 14, Dan Akers stopped by the Crossings and he and Faubel had a
long (44 minute) conversation that amounted to an interview of Faubel for the foreman position.*
Akers asked Faubel to fill out another employment application, as AH could not find Faubel’s
November application and wanted to contact Faubel’s references before formally offering him the
foreman position.®

Akers and Faubel talked about Faubel’s work experience and background. Akers asked
about Faubel’s experience as a foreman in previous jobs and they discussed that. Akers relayed
how Daniel Akers had “said you were a rock star when . . . when he interviewed you.” (Ellipses in
original).

They then discussed how the work should be accomplished if Faubel became the foreman
for the Crossings project. Akers suggested that if Faubel was in charge at the Crossings it would
relieve Tim McGuffin of oversight responsibility for the Crossings. Akers told Faubel that with his
qualifications, McGuffin did not need to be at the Crossings to supervise.

During the conversation Akers indicated that he wanted Faubel’s references so Daniel
Akers could contact them as part of the final decision on Faubel's promotion. However, Akers
also indicated that he would talk immediately to McGuffin and tell him that Faubel was going to be
“in charge” and “running this job.”

Indeed, McGuffin arrived during the conversation and Akers told him “so | want Eric to run
this job and | want for at least this first week or 10 days til | get a handle on it, | want him to talk
directly to me.” Akers also told McGuffin and Faubel, “Ok. Alright. So let’s start the transition

4Faubel, who recorded this conversation, testified that the conversation was between he and
Dan Akers (i.e., the father), and | so find. | note that the transcript of the recording of this
conversation (GC Exh. 10) entered into evidence lists “Daniel Akers,” i.e., the son, as the Akers
participating in this conversation. | find that the transcript is in error in this regard, and that it was
Dan—not Daniel—Akers who spoke with Faubel in this conversation. General Counsel’s Exhibit
10 is hereby corrected in this regard.

Daniel Akers had inadvertently misfiled Faubel's parts of the original application and thus the
Akers could not find the references Faubel previously had provided. Daniel Akers later found the
original completed application.
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today. Let’s start the transition. Eric’s in charge. Eric’s gonna run some things through me but
mainly because | wanna get up to speed and to know your progress . . ..” Akers told Faubel and
McGuffin to “let the men start talking to [Faubel] about” absences and coming in late “and then
you pass it on [to Akers or McGuffin] if somebody’s not showing up because, see, they’'ll just lay
off 2 or 3 days and we don’t know about it.” Faubel said he understood and that if someone is off
“‘just a day or they’re gonna be late, | am not going to bother you with that.”

Akers still was requesting Faubel’s reference information and Faubel gave him the
information orally, and Akers told him to fill out the blank application he had given Faubel earlier in
the conversation. Faubel had been earning $18 an hour since he began at AH. Akers told
Faubel,

officially, um . . . you're $22 an hour but I’'m gonna call this guy [Faubel’s reference]
and if he tells me, yes, well, we were gonna review it, but then in 30 to 60 days and
take you to $25, if he gives me a good report, and then . . . then . . . then we’ll go to
$25 and I'll call you and tell you. You're not going to have to guess. I’'m gonna say
right now you got $22 and I’'m gonna call you if | get to talk with [the reference] by
the day and I'll let you know and it might change quickly.

Akers’ attempts to contact the reference, a man named McDougal in Ohio, were
unsuccessful at first. Because he had trouble reaching McDougal, Akers initiated a background
check on Faubel. However, before the background check information came back, Akers reached
McDougal. After he had repeatedly called McDougal and no one answered the phone, Akers
mentioned it to Faubel. Faubel told Akers to call at a particular time and someone would answer.
Akers followed this and got through to McDougal.

McDougal told Akers that Faubel was “a great guy and that he wished he was still working
there.” McDougal told Akers that Faubel had supervised 20-25 employees for his company.

Akers asked McDougal if the company was “a union operation.” McDougal told him “we
have a union shop and a split shop.” Akers asked if Faubel worked on the union or nonunion side
of the business. McDougal told Akers that Faubel worked on the nonunion side.

Dan Akers called Faubel later that day, January 14, after work. Faubel recorded the
conversation. Akers said that he had spoken with McDougal, and that he had received a good
recommendation. However, Akers added that McDougal had “mentioned one thing that
concerned me a little bit.” Akers told Faubel that when he googled the referenced employer he
saw that it was listed as a “union shop.” Akers assured Faubel that “[i]t doesn’t make a difference
to me whether it's union or not, but when | asked him about that, he said that they ran what’s
called a split shop. You know, some of them were union and some of them were not union, and
you were working on the nonunion side.”

Faubel said that this was correct. Akers continued,

Now, so | guess my question to you is—and, again, you know, it's a free
enterprise. You can do whatever you want. But I'm just curious now because of
these letters and things that's been posted on some of our vehicles, are you a
member of the union here?

Faubel answered, “No sir.”



10

15

20

25

30

35

40

45

50

JD-01-20

Akers responded:

Okay. Well, then | don't know where all this union stuff's coming from. We've
never had any problem with the union and | was—but that just bothered—well, I'm
just curious about that. | was, well, I'm just going to ask Eric, because | trust you.
It's just like—and you'll find out with me, Eric, I'll tell you exactly what | think and |
want you to tell me exactly what you think. | think we’re going to be a good team,
and so—so | want you to carry on as our crew leader down there. And—but | want
to you wait until the end of the week just to see if you—you know, if you really
accept the job. I'm going to go ahead and | don’t pay on—I don’t know when the
pay periods are, but you're my $22-an-hour man. But at the end of the week | want
you to—the fact that you went to another one of these sessions, if you want to
accept this job, then we'll pay you $25 an hour. And that may not be the end of it.
That's just where we're—that's where we think the job's worth. And then as we get
to know you, and you can—you bring different things to the table that will help us
and save us money, then, you know, again, what you make today doesn't mean
that's what you're going to make in six months. But I'm willing to up it to the $25 on
Friday if you want to continue doing what you're doing. So that'll give you a week
to kind of feel this out, think about it. And then—because | don't want you to rush
into it because this is a big position for us. And we don't have many people making
$25 an hour. So—and | don't want to push more on you than what you can handle,
but John [McDougal] said that, just as you said, that you've had as many as 25
people working for you and as little as 10. But all of them might be on different
jobs or all on the same job. So that's what we need. We need superintendents,
leaders, men that can make decisions. And you're my man.

Faubel thanked Akers and they concluded the conversation with Akers saying, “So let’s
move forward and hopefully both of us can make some money. ... Okay. Partner, we're in
business together. And—I’ll talk to you throughout the week then and see how things are going.”

Faubel continued working the rest of the week. On Tuesday January 15, he attended the
general contractor meeting as he had the previous week. There were no other AH management
officials on site that week.

A few days later, on or about January 14, Union Organizer Hancock showed up on an AH
job sight in Raleigh County, West Virginia, and passed out his business card to employees. Later
that evening Hancock called Daniel Akers, who did not answer his call. On January 15, Daniel
Akers saw videos on YouTube posted by the Union that Akers believed “defamed” AH. Akers
filed a complaint with YouTube and the video was removed, but additional videos—these showing
the Union’s General Counsel Eli Baccus speaking about AH and accusing it of underpaying
employees—were posted to YouTube in the next few days.

F. January 18—Faubel loses the promotion
On Friday morning, January 18, at about 8:30 or 9 a.m., Dan Akers and Tim McGuffin
summoned Faubel to meet with them in the job trailer at the Crossings. Faubel recorded most

(but not all) of the meeting.

When Faubel joined them in the trailer, Akers and McGuffin were looking at blueprints and
asked some questions of Faubel relating to the blueprints.
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However, the main impetus for the meeting was a disciplinary write-up Akers presented to
Faubel, asserting that he had not been clocking in and out properly—a procedure employees did
from their cell phones using a phone app that recorded their hours. The meeting got a little
testy—Faubel was “annoyed” or “angry” depending on one’s perspective, and defended himself
insisting that “you can ask every guy here. I'm the first guy here every single day since my first
day | started I've been the first guy here.” Akers told Faubel, “I already don't like your attitude.
You're to be my man and | can’t have my man arguing with me over things like this.”

The three got Daniel Akers on the phone—he was more conversant and knowledgeable
about the app—and after some discussion and use of the app, they seemed to reach the
conclusion, as Faubel had contended, that the app had not been accurately recording his hours.
The app was deleted and reinstalled on Faubel's phone and that seemed to correct the problem.
Faubel said, “Good deal. Problem solved, right?” Dan Akers responded, “Problem solved.” Dan
Akers told Faubel that the write-up was being withdrawn (“so, no, this is not going to be effective
because | guess you were not told how to do it”).

Before getting off the phone with Daniel Akers, Dan Akers told him, regarding Faubel, “and
then the other thing—he does not have our company, um, handbook, so, um, so go ahead and
email that—how are you doing that? Are you emailing that or just copies that we can bring down
Monday or what?” Daniel Akers told Dan, “I'll print a copy and have somebody bring it to him.”
Dan Akers told Faubel that he would be getting a handbook with the AH policies that he should
have gotten when he was hired—but did not. Akers blamed McGuffin for that, as Daniel Akers
was away when Faubel was hired in November. Dan Akers noted that “Tim hired you. Daniel
doesn'’t let stuff like that slip through. . . . So now we’re going to see that you get that. . . . but, if
indeed you were told how to do [the sign-in app] you would be written up.” Akers mentioned that
the handbook would explain to Faubel that “you’ll have three warnings and then you don’t have a
job.” Akers added that “we are starting the interview process. | mean Daniel, again, has a
process. He goes through—he’s got u, uh, applications on—on the internet and Indeed and all
that. So, now that process will . . . go forward and, um, we’ll—we’ll see where we go with that.”

At that the meeting ended. Akers suggested that the three “walk up on the floors [of the
Crossings] and see what’s going on.” Faubel, McGuffin, and Dan Akers did an informal job
walkthrough and then Faubel returned to his work.®

5McGuffin’s account of the meeting in the trailer described a version of events in which Faubel
was cursing, “totally out of control,” with flailing arms and yelling “five times louder than normal.”
McGuffin testified that “I never had anybody blow up like that on me.” He indicated that the
meeting ended when Akers ordered Faubel “to leave out of the trailer” and Faubel then “stormed
out” still “saying words and flailing and things like that.” At that point McGuffin claimed that he
turned to Akers and told him, “You’re a hell of a man . . . “there would be no way in the world that
| would let an employee talk to me like that.”

| discredit McGuffin’s account. The audio recording of this meeting refutes McGuffin’s
testimony. The meeting neither ended nor was conducted as described by McGuffin. And
although the recording of the event did not purport to capture every part of the encounter—two to
three minutes at the beginning of the meeting were not recorded, and the phone was turned off
for perhaps a minute during the meeting when Faubel handed his phone to Akers to show him the
app’s GPS function was working—over 11 minutes was recorded and it is inconsistent with
McGuffin’s account of the “out-of-control” behavior attributed to Faubel, which if true, could not
have been instantaneously stopped and started so as to be absent from the recording of the
meeting. | also note that in his testimony, Akers did not endorse an account of the meeting that
can be squared with McGuffin’s testimony.
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Dan Akers told Faubel that he wanted to talk to another employee—Johnathan Tierson—
and asked Faubel if he knew where he was working. Faubel directed Akers to Tierson, who was
down the hallway.

Akers and McGuffin then approached Tierson and asked him whether he would like to
take the foreman position. Tierson testified that he then discussed it with his wife over lunch and
accepted the position that evening. However, according to Faubel, Tierson told Faubel that day
that he was the new foreman. Faubel tried calling McGuffin and Akers, left a text and a voicemail,
but neither answered.

Faubel left around lunchtime to assist with a family emergency, a situation which he had
raised with Akers and McGuffin when they were in the trailer that morning. Faubel testified that
they told him it was “okay. They said they weren’t happy that | was leaving without notice, but,
you now, they understood. Stuff happens.”

G. January 21—Faubel is reassigned to the vet clinic

Over the weekend, probably Sunday, January 20, Faubel received a text from Dan Akers
telling him that instead of reporting for work to the Crossings that week, he was to report to a
different job headed up by McGuffin at an area vet clinic. Faubel asked Akers:

Did | do something wrong?
Akers responded Sunday morning:

When we met Monday of last week | told you we would make a decision on Friday
concerning the foreman position for the Crossing. | was concerned with your
attitude about simple questions that | asked involving correct procedures in
recording working hours from your smart phone as well as telling me you were only
working a half day Friday. | have decided these are not leadership qualities | want
for the Crossing. | also need your help on the Vet Clinic.

The next morning, Monday, January 21, at 8:13 a.m., Akers sent a further text to Faubel
indicating that McGuffin was on his way to the job site but was running late because he had to
stop by the office. Faubel thanked Akers and then added:

Hey Dan, after our interactions on Friday, | would like to apologize for overreacting.
| know better and should have handled things differently. | hope in the near future
we can try again.

That day, January 21, Faubel began working at the vet clinic. As he had at the Crossings
he spent most of his time there “hanging ductwork.” The work was essentially the same as at the
Crossings, but it was a smaller job than at the Crossings, involving only three total employees—
Faubel, Shane (probably Shane Bair, the only Shane on the employee list attached to GC Exh.
26), and Tim McClung. Shane stopped working there after Thursday, January 24, leaving only
McClung and Faubel assigned there, although at least two others worked there the following
week. Meanwhile, approximately 8-12 employees were working for AH at the Crossings.

11
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H. January 25—Akers brings Faubel an employee
handbook and asks for a signed acknowledgement
of receipt; Tierson does the same for other employees;
the handbooks contain the same rules, including
confidentiality and solicitation and/or distribution rules
that have been maintained for several years

On Thursday, January 25, Dan Akers came out to the vet clinic and brought Faubel a copy
of the employee handbook.” At the conclusion of the January 18 meeting with Faubel at the
Crossings trailer, Akers had told Faubel that he would be receiving the handbook, and that he
should have gotten one when he started as a new employee, a lapse Dan Akers blamed on
McGuffin having conducted Faubel’s hiring instead of Daniel Akers who normally did the hiring.

Akers asked Faubel to sign and return the acknowledgement of receipt contained in the
handbook, which Faubel did on January 28. While providing the handbook to Faubel, Akers
explained to McGuffin that Faubel should have received one of these when he was first hired, and
McGuffin said he did not know why he had not. The other two employees present—McClung and
Bair—were not given a handbook at this time, but both had been working for AH for a much
longer time.

At the end of January, and at various later dates, a few employees received a handbook
and were required to sign the acknowledgement of receipt. Robin Reece, listed in company
records as an office administrator, signed the acknowledgement on January 28, 2019. Cynthia
Allen, also listed as an office administrator, and who was hired January 28, 2019, also signed the
acknowledgement on January 28, 2019. Paul Castle and Brandon Armstrong signed the
acknowledgements on January 25, 2019, when Tierson called them to a room in the Crossings
and gave them the handbook and asked them to sign the acknowledgment. Jesse Lee Flint
signed the acknowledgement his first day of hire, April 1, 2019. Chris Kilgore, hired September
17, 2018, signed the acknowledgement on January 30, 2019. Dustin Dooley, hired April 1, 2019,
signed an acknowledgment that day.

Daniel Akers testified that the handbooks he provided employees were the same as they
had been for many years. Employees were supposed to receive them when hired but Akers
explained that, for unclear reasons, that had not necessarily happened, and so he made an effort
to make sure all paperwork, including the distribution and acknowledgement of handbooks
occurred.

The AH employee handbook is a comprehensive employee handbook, 42 pages in length
and establishing a wide range of rules and policies grouped in sections headed Diversity,
Employment, Workplace Safety, Workplace Expectations, Compensation, Time off/leaves of
absence, and Benefits.

The handbook contains the following provision which is part of the Confidentiality rule (Jt.
Exh. 1 at 23):

"The handbook (Joint Exhibit 1) is titted “Employee Manual,” but throughout refers to itself as
the employee handbook. Throughout this decision | refer to the document as the employee
handbook.

12
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.. .. Idle gossip or dissemination of confidential information within the company,
such as personal information, financial information, etc. will subject the responsible
employee to disciplinary action or possible termination.

In addition, the handbook’s solicitation and/or distribution rule (Jt. Exh. 1 at 27) states in part:

Solicitation and/or distributions, as well as gambling are prohibited on company
property.

The acknowledgment form that employees were asked to sign provides, in bold,

Accordingly, either | or Appalachian Heating can terminate the relationship at
will, with or without cause, at any time, so long as there is not violation of
applicable federal or state law.

The second to last paragraph of the document, also in bold, provides,

| understand and agree that nothing in the Employee Handbook creates, or is
intended to create, a promise or representation of continued employment
and that employment at Appalachian Heating is employment at will, which
may be terminated at the will of either Appalachian Heating or myself.
Furthermore, | acknowledge that this handbook is neither a contract of
employment nor a legal document.

L. January 30—Faubel posts and distributes a
video declaring that he is a union organizer;
The background check on Faubel comes in

On January 30, Faubel and the Union posted and distributed a video on YouTube
announcing to employees and management of AH that Faubel was a union organizer. In this
video, which he sent to AH employees and management on January 30 (specifically to Dan and
Daniel Akers, and Tim McGuffin), Faubel is sitting behind a desk draped with the Union’s logo and
declares that he is a union organizer:

Many of you know me as Eric of Appalachian Heating and Cooling, | work with a lot
of you. But what you also don’t know, is that I'm also Eric, a union organizer with
Local 33.

Faubel’s video explained that the employees should join the Union and become union-
represented. With this video, Faubel directly disclosed for the first time to coworkers and
management that he was a union salt. While Faubel testified that he suspected that some of his
coworkers knew or suspected before this, there is no direct evidence of this.

The response from employees was mixed. Some responded saying they knew all along.
One or two asked that he not send anything else. There was no response from management.

As referenced above, in mid-January, when Dan Akers was having trouble reaching
Faubel’s reference, he ran a background check on Faubel. When the background check came
back, it showed that Faubel had worked for a company, Groggs Heating and Air Conditioning in
Parkersburg, West Virginia. Akers called the owner, Tim Hannon, and asked about Faubel.
Groggs told Akers that when Faubel worked there, he had tried to organize a union.
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Akers testified that he learned this from the Parkersburg employer after he gave the
foreman job to Tierson (i.e., after January 18), and “almost to the day”—which was January 30—
that he saw the you-tube video Faubel released and distributed to employees and managers
revealing that he was a union organizer. Akers testified that he did not know Faubel was a union
organizer until the time Faubel released the video.

J. Faubel is not invited to the February 4
safety meeting, which includes an antiunion
presentation by AH and its attorneys;
Armstrong is identified as a union supporter

On February 4, AH held another safety meeting for employees, one at the Bradley office
(at 7:30 a.m.) and one at the Charleston office (around 11 a.m. or a little before noon, the
evidence varies). At the conclusion of the Charleston meeting, lunch was provided by AH to all
present. At the morning Bradley meeting donuts were provided.

These meetings began as routine safety meetings, with Daniel Akers speaking for about
15-20 minutes about safety and operations issues. Then Dan Akers spoke, changing the
presentation over to a “Union Information Meeting” slide show that began with a history of the
company and segueing into a discussion of the Union. This included a slide depicting Faubel’s
and other Union employees’ wages taken from 2017 union financial reports. There was
discussion of AH’s opposition to union representation, with AH’s attorneys present and
participating in the presentation. As testified to by Armstrong, at the Charleston meeting, Dan
Akers told the employees that

they didn’t hire people to just do a job and didn’t lay them off, they hired people to
retire from the company. And that, you know, they didn’t plan on ever laying
anybody off, that they never have laid anybody off. And that back in the old days if
they did lay somebody off, you know, they’d take them back to the family farm and
work them there so they wouldn’t have to lay them off. Then he started to talk
about the union, and how they were a huge threat to the company and their
employees, and that they were attacking him. And then the attorney said that, you
know, he wouldn’t go union over his cold dead body.

Marolf attended the Bradley meeting. He testified that he considered the meeting
mandatory, based on what another employee had told him that a warehouse manager, Bob
Backus, had said, but there appears to have been no explicit rule—the meetings were simply
announced in advance by the time clock at Bradley, and employees were expected to attend.

Faubel was not notified of the meetings and did not attend. Faubel learned of the meeting
when the three other employees assigned to the vet clinic project that day—Tim McClung, Tim
Rhodes, and Stephen Marolf—arrived late to the job site, around 10:30 a.m. that day, and told
Faubel where they had been.

On February 8, Faubel asked Dan Akers, who was visiting the vet clinic jobsite, why he
had not been invited to the meeting. He did not get a response. At the hearing, Dan Akers
admitted that he “would think” one of the reasons that Faubel was not invited to the February 4
meeting was because he had put out the video announcing that he was a union organizer.
However, Akers suggested that he had not been involved in the decision—meaning that Daniel
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Akers had handled invitations to the February 4 meeting. Daniel Akers admitted he did not notify
Faubel of the meeting but did not address his motives for that.

Daniel Akers had noticed Brandon Armstrong recording the February 4 Charleston
meeting. He told Roger Hight about it in a text exchange later that day (or perhaps the next day).
He wrote to Hight that he “watched the guy do it the whole time,” and had seen videos put out
(presumably by the union) about the meeting. After the meeting, still in early February, Akers
looked online and found posts by Armstrong on Facebook that led him to believe that Armstrong
worked with the Union.

On or about February 20, Daniel Akers forwarded to employee Hight years old photos
from Facebook posted by Armstrong complaining about working conditions at a past job. Akers
texted Hight that this showed that “our very own salts post on Facebook they hate their job.”
Although Akers blacked out or redacted the name of the author of the Facebook posts he shared,
Armstrong saw the texts when Hight forwarded them to him, and Armstrong could identify the
Facebook posts as his own, and thus, knew that Akers had identified him as a union salt. Given
this, the next day Armstrong wore a union organizer sweatshirt to work.

K. February 25—Faubel is reassigned back to the
Crossings; alleged isolation of the union supporters

On February 25, Faubel was reassigned back to the Crossings from the vet clinic, and
was now working under the direction of Jonathan Tierson. Faubel was assigned to work alone
that day. Tierson told Faubel that he didn’t care if Faubel did any work, “I was just to be away
from everybody.” Stephen Marolf testified that that morning, between 7 and 8 a.m., he and Tim
Rhodes went to find Faubel on the third floor to ask him something about the job. Tierson “came
in and said anybody talking to Eric is—will get fired.” Faubel corroborated that Marolf told him
“‘when we got here, we were told to stay away from you. Not to talk to you.”

Soon thereafter, Armstrong was assigned by Tierson to work with Faubel. The two
worked together on their own floor. Previously, all the crews had tended to be assigned to the
same floor working together. Armstrong testified that Tierson told him that “they instructed him to
put us together, separated from everyone else.”

Paul Castle testified that at some time, probably in early March, standing beside Tim
McGuffin’s truck, he heard Tierson say to McGuffin “that we needed to isolate the union guys
away from the rest of us so they couldn’t be spreading their union propaganda.” Castle testified
that McGuffin “made a remark like he was agreeing with him, but didn’t come straight out and say
it that way.” Castle testified that Tierson then repeated the comment directly to him as they
walked away.

In his testimony, Tierson denied telling anyone that they would be fired if they talked to
Faubel, or that he ever isolated employees because of their union affiliation. However, | credit,
Marolf’s, Armstrong, and Castle’s testimony on these matters. Marolf, in particular, appeared
credible in his demeanor and presented as a disinterested witness. Indeed, although he
supported the union during his time at AH he was not a salt and no longer an AH employee at the
time of the hearing in this matter. His testimony on this point was corroborated by Faubel.

Castle, remains an employee, testified under subpoena, and appeared to me to be honestly
recalling, without exaggeration, what he heard Tierson say to McGuffin and then to himself. | note
that McGuffin testified and did not deny (or address) the claims about what Tierson allegedly told
him. | further note that no explanation for the change in assignments, or the pairings of
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employees, or denial that it happened, was offered by the Respondent. Accordingly, for all these
reasons, | discredit Tierson’s denials on this issue.?

L. The February 27 strike; Tierson photographs
the picketers as he goes to and from work; Akers
texts employees and tells them to videotape
and report strikers engaged in “illegal activity”

On Wednesday, February 27, Faubel went out on a strike that he and the Union
characterized as an unfair labor practice strike undertaken “in regard to me not being promoted
and kind of being disciplined for my union affiliation.”

The strike lasted approximately two weeks, until mid-March. He was joined in this strike
by two other AH employees, Stephen Marolf and Jarod Smith. The three of them, plus other
union officials, picketed outside the Crossings job site, the Charleston warehouse, and outside the
Bradley, West Virginia office.

Faubel and Marolf testified and denied ever seeing anyone (or engaging in any) blocking
of the roads, or threats against anyone while manning the picket lines. Castle, who did not strike,
but drove into the Crossings during the strike, also testified that he did not see any threatening or
blocking. Armstrong also denied seeing any blocking or other unusual behavior by the picketers.

Faubel testified that on the third day of the strike, March 1, he observed Jonathan Tierson
holding his phone up in the direction of picketers as if to record the picketers when he came
through the picket line as a passenger in a company vehicle coming into work at the Crossings
that morning. A few days later, Faubel observed Tierson doing the same thing as he exited work
at about 4 p.m. Hancock essentially corroborated this testimony, and described seeing Tierson
engaged in this activity, although he thought it occurred one day going in and the immediately
following day when Tierson was exiting the Crossings. Marolf offered similar testimony, although
he dated the first incident as February 28, and suggested that Tierson was driving the company
vehicle at the time.

Tierson admitted taking the photos. He testified that he did so because he was told by

Hight and McClung that picketers were stepping in front of the vehicle they were driving. Hight
testified and did not confirm or address any of this. McClung testified that, at an unidentified time
during one of the strikes, when he was leaving the Crossings and driving through the picket line
with Steve Parrish, a couple of picketers “ran in front of my van” and stayed close to the van so
that he was afraid he would hit them. As a result of this incident, McClung suggested to Daniel
Akers that “we need to get cameras or something for these vans.” Tierson further testified that
picketers were “running at my truck with a sign and screaming at me.” Tierson testified that,
picketers surrounded his truck with a sign.® After this happened, on what | believe to be the

8 note that, on brief, the Respondent contends that Faubel was only isolated for one day, and
then, only because he showed up for work at lunchtime. However, the Respondent (R. Br. at 32)
is actually referring to Faubel’s testimony about his return to work on March 13, after the first
strike, not his reassignment to the Crossings on February 25.

°Tierson testified that if he was driving “any bit slower, | probably would have hit them,” a
detail that leads me to believe that he was not, in fact, “surrounded” by picketers, but that
picketers were approaching his car.
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second day of the strike, February 28, there is no evidence that it was repeated. Tierson said that
these incidents prompted him to record to make sure he had it on camera if they did it again. But
he also testified that “it actually seemed as though whenever | did have the camera on them they
acted civil.” He then sent the pictures to either McGuffin or Daniel Akers.”

There is no evidence that any of the picketing employees were ever disciplined for picket
line misconduct. There is no evidence of police or other efforts by any authorities to control any
kind of striker misconduct.

During this same period, probably on February 28, some of the employees called Akers
and told him that in one instance the union picketers “seemed to be a lot more aggressive” and
there was an increase in the number of picketers. Daniel Akers told employee Tim McClung to
call 911 if he felt threatened by the actions of picketers. McClung told Akers that his daughter
suggested that he get a “dash cam” and record the picketing. The morning of March 1, 2019,
Daniel Akers sent a phone text message to certain employees (who were not striking) stating:

All,

Picketers are not allowed to block the road, gates or any access to any jobsite.
They are not allowed to prevent you from going to work.

If the actions you encountered yesterday continue please drive slowly, proceed
with the upmost caution and avoid them. Have your passenger use a smart phone
and video record their illegal activity. I'll get you all a dash cam as one of you
suggested.

Report any and all events to me and | will call the police and also the national labor
board to report any and all wrong doing by the union.

National Labor Board
1-513-684-3686

Police just dial 911 | don't know if they would dispatch the Sherriff or South
Charleston Police.

And job site is:

Peyton Way, South
Charleston WV 25309

(Landmarks are the Bible center church and the kanawha county metro 911
center.)

Akers testified that he sent this message only to those employees who had expressed
concern to him about the striker’s activities. Pressed on why he did not send the message to
Armstrong, who was not striking, Akers evinced noticeable difficulty directly answering the
question, but then suggested that he did not send it to Armstrong because he only sent the

"°Tierson also testified that Hight said that picketers “were throwing rocks,” but there is no
nonhearsay testimony on this. Hight testified but did not address it. | find it unproven.
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message to employees who drove company vehicles, and Armstrong always drove his personal
vehicle. However, after being directed to review portions of his sworn pretrial affidavit, Akers
agreed that he did not send the March 1 text to Armstrong because he assumed that Armstrong
was a union supporter from the information Akers had found on Armstrong’s Facebook page.

Based on the record as a whole, | find that Tierson’s photographing first occurred on the
third day of the strike, March 1. The record reveals that on the second day of the strike, February
28, the Union invited sympathizers from other unions, legislators from the West Virginia House of
Delegates, and some representatives from the AFL-CIO, to come to the Crossings picket line.
The media came too. The larger crowd apparently had increased activity and interaction with
employees going to work, and accounted for the increased activity described by employees. | find
that Tierson first photographed the next day, March 1. This date is also consistent with Akers’
March 1 text which alluded to unruly picketer conduct the day before. | also find that the second
incident of photographing occurred a few days later, probably around March 4, which is consistent
with most witnesses’ testimony.

M. March 8—most employees receive a letter with their paystubs

On March 8, Akers included a leaflet to employees with their mailed paycheck stub. |
reproduce the leaflet here:

Tired of Union Threats?

We are being told that some Sheet Metal union supporters are threatening
some of our workers.

It is a violation of Federal Law for a labor union to threaten employees.

It is also a violation of Appalachian Heating's anti-harassment policy, which
says in part, ". . . Appalachian Heating is committed to a work environment
in which all individuals are treated with respect and dignity. Each individual
has the right to work in a professional atmosphere that promotes equal
employment opportunities and prohibits unlawful discriminatory practices,
including harassment. . . "

Let me remind each of you that, although we respect the rights of our
workers to support or not support a labor union, we will not permit anyone to
violate the legal rights of our employees who wish to fight for or against a
labor union.
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Anyone caught threatening our employees or otherwise violating their rights
will be subject to criminal prosecution to the fullest extent of the law.

Appalachian Heating will protect all of our workers and will not tolerate
threats or harassment!

If you feel your rights to support or not support a labor union are being violated
you are free to contact the NLRB:

National Labor Relations Board John Weld Peck Federal Building 550
Main Street, Room 3003
Cincinnati, OH 45202-3271
513-684-3686

Information.Officer@nlirb.gov

This leaflet was sent to most employees. However, Faubel, Marolf, and Armstrong did not
receive the leaflet with their pay stub.

N. March 13—the strike ends; the strikers and
Armstrong assigned to work together

On March 12, the Union informed AH that starting the next day, March 13, the three
strikers (Faubel, Marolf, and Smith) were unconditionally offering to return to work. They returned
to work Wednesday March 13.

Marolf and Jarod Smith were assigned to work with each other. Faubel worked nearby,
paired with Brandon Armstrong. Armstrong testified that the four of them were on one floor, and
all the employees were working on a different floor, which, Armstrong contended was different
than things had been in the past. Marolf had always worked with Tim Rhodes at the Crossings,
never before with Smith. Indeed, prior to this, Marolf had never seen Smith assigned to the
Crossings. Rather, Smith had worked in the office and warehouse with Warehouse Manager
Backus, and occasionally delivered materials to the Crossings.

O. March 14—Faubel receives his 90-day employee evaluation

On March 14, Dan Akers, with Daniel Akers present, met with Faubel and gave him his
90-day employee review at the Crossings job site in the Jarrett trailer. These reviews are
routinely done for new employees, and after that employees routinely receive annual reviews. In
this case, Faubel asked for the review, because he had heard others talking about them and
knew that employees got raises based on the reviews.

Faubel’s 90-day review was a positive review; “more good than bad” according to Daniel
Akers. There was little to nothing mentioned about dampers, other than a reference to how
Faubel had tried to help back in December when he discovered and reported to Doughton that the
wrong dampers had been ordered for the Crossings—vertical instead of horizontal damper—and
new ones had to be ordered and those already installed replaced with the correct dampers.
Neither Dan nor Daniel Akers registered any complaint regarding Faubel’s installation of fire
dampers.
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The “bad” part of the review was the Akers’ concern about Faubel’s attendance. Faubel
testified that he asked Akers if they were referring to the strike, because, testified Faubel, he had
never missed a day other than when on strike. Faubel testified that Akers said, “Well, yeah, we
take that into account.” Daniel Akers testified that Faubel “did miss a lot of work” and he
appeared to agree with counsel’s suggestion that this included time when Faubel was on strike as
well as what he referred to as Faubel and “some other boys in Charleston” having a “kind of
habitual habits of calling in sick or just saying they wouldn’t be there for one reason or another.”

P. The March 15 Incident between Marolf
and Hight; Marolf’s first write-up

Upon his return from the strike on Wednesday, March 13, on a couple of occasions that
day Marolf walked past employee Roger Hight and felt that Hight would not respond to his
greetings. Hight testified that in his view, Marolf gave him dirty looks and one time he suspected
that Marolf threw some sheet metal screws near him—though he did not know for sure if it was
Marolf and he did not necessarily believe the screws were intended to hit him rather than just to
make a noise. He also suspected that Marolf called him a “rat,” although he was unsure whether
it was Marolf or even whether it was directed at him. Marolf denied calling Hight a rat when Hight
confronted him about it. Hight started yelling at Marolf and accused Marolf of “throwing screws at
him and stuff like that.” Marolf denied doing this and the two walked away. In any event, there
was tension building between the two.

On Friday, March 15, Marolf was directed by Tierson to go through the building organizing
and cleaning up materials in various areas of the Crossings, a new assignment for Marolf. Hight
testified that he had asked Tierson not assign him to work near Marolf and for this reason Tierson
had assigned Hight to work on the first floor. Hight thought that Marolf would not be on the first
floor but Marolf believed he was to scout the entire building for trash and clean it up. When he
was on the first floor, Marolf went to the bathroom and then entered a room where McClung and
Smith were working, intending to pick up some trash. He began “cutting up” with McClung, and
jokingly asked him if “he wanted a union sticker, because | had one on my hard hat.” McClung
declined. Hight happened to walk into the room and McClung said, “See if Roger wants any of
them,” encouraging Marolf to give Hight a sticker.

When Marolf proposed this to Hight—repeatedly, according to Hight—the two ended up in
a confrontation. Each testified that the other came at him. Marolf claimed that Hight responded
angrily, threw his stuff down and angrily confronted Marolf, threatening him. Hight said that Marolf
kept walking toward him until Hight said “You’re not going to stop, are you?” They ended up in
each other’s faces cursing and angry and loud. McClung stepped in between them and then
Tierson suddenly appeared and grabbed Hight by the shoulder and took him out of the room
where arguing was overheard.

McClung told Tierson that they needed to notify McGuffin and Daniel Akers about the
incident. Tierson sent Hight out to give McGuffin a statement.

Marolf testified that he was “really worked up.” Marolf told McGuffin what happened.
Then he called Daniel Akers and told him what happened. Marolf felt that Akers was not
sympathetic: “all he was concerned about was what did | do?” After he calmed down, and had
talked to Faubel and Hancock, Marolf called Akers back to tell him in more detail what had
happened. Akers told him, “Well, | think it's awfully funny that you remember what you said now.”
Shortly thereafter, Marolf got a call from Tierson, who told Marolf that McGuffin wanted to see
him. When Marolf found McGuffin, McGuffin told him that Akers wanted to see Marolf in his
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office. Marolf went to Akers’ office in Bradley. Akers had a write-up for him, and asked Marolf for
his own written statement of what had happened.

The March 15, 2019 write-up, or “corrective action notice” for “Stephen Marlof” [sic] stated
that

Stephen was allegedly harassing Roger about the union and was trying to get
Roger to put a union sticker on his hard hat. Roger states that Stephen has been
rude and badgering him since his return. Stephen also left his assignment on 3rd
floor to come down to 1%t floor . . . at that time Stephen allegedly said something to
Roger which caused Roger to move toward Stephen. Promptly Jonathan Tierson
and Tim McClung got in between them before anything escalalt]ed further.

The corrective action was signed at the bottom by Marolf and by Daniel Akers. Akers then
sent Marolf home for the day—1 p.m. instead of his normal 4:30 p.m.—and told him that he would
be contact with him to tell him where and when to be at work on Monday, March 18.

Hight testified that he too was sent home on Friday, March 15, by McGuffin and Daniel
Akers, and written up the following Monday. He had to sign the write-up. Hight’s write-up is in
evidence as General Counsel’s Exhibit 26 at pages 78-79. Itis an attachment to a position
statement submitted by the Respondent on or about April 29, 2019, to the NLRB agent
investigating the unfair labor practice charges in this case. Hight's corrective action is signed and
dated Tuesday March 19 (not Monday March 18, as Hight testified). Like Marolf’s, Hight's name
is misspelled on the write-up. But more than that coincidence, the text of Hight's warning is a
verbatim copy of the text, set forth above, that was in Marolf's March 15 write-up.

As discussed below, Marolf was subsequently assigned to work out of town for two days
and then at the warehouse. Hight remained at the Crossings.

Q. The March 18 Strike

After returning from the first strike on March 13, Faubel worked just two days—mostly on
the third and fourth floor in areas C and/or D. He says he installed 6-8 dampers. On Friday,
March 15, the Union informed AH’s attorney that starting Monday, March 18, Faubel and
employee Paul Castle would be “on an unfair labor practice strike in response t