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I.

INTRODUCTION
On October 25, 2019, Administrative Law Judge,(ALJ) Gerald Etchingham found that several

of Respondent's facially-neutral policies violated Section 8(a)(1) of the National Labor Relations
Act (the Act) because the policies would be reasonably construed to interfere with Section 7 rights
and the interference outweighed Respondent's justification for the rules.1 The ALJ also found that
several of Respondent's solicitation and distribution policies violated the Act because the policies
explicitly prohibited Section 7 activity. Finally, applying the then-applicable Purple
Communications standard, 343 NLRB 646 (2004), the ALJ found that several of Respondent's
email policies violated the Act.
The ALJ correctly found that Respondent's facially-neutral, solicitation, and distribution
policies violated the Act. Respondent's exceptions and arguments to the contrary are without merit.
Although the All also correctly decided that Respondent's email policies were unlawful under
Purple Communications standard, the Board's subsequent decision in Caesar's Entertainment,
368 NLRB No. 143, slip op. (2019), overruled this standard. Counsel for General Counsel
concedes that Respondent's email policies do not violate the Act under the new Caesar's
Entertainment standard and agrees with the Respondent that the Board should dismiss the
allegations that these policies were unlawful.

Herein, references to the Administrative Law Judge's Decision issued on December 4, 2017, will state "ALJD"
followed by the page and line numbers. References to Respondent's Exceptions to the Administrative Law Judge's
Decision will state "R Excpt." Followed by the number of the exception. References to Respondent's Brief in
Support of its Exceptions will state R. Excpt. Br.," followed by page numbers. References to the official transcript
will be as follows: "Tr
." References to General Counsel exhibits will be as follows: "GC Exh." References to
Respondent exhibits will be as follows: "R Exh." References to Joint Exhibit A and its attachments will be as
follows: "Joint Exh. A."
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II. ANSWER TO RESPONDENT'S EXCEPTIONS
A.

CREDIBILITY DETERMINATIONS. (EXCEPTIONS 2, 3).

Respondent's exception to the All's credibility finding that the testimony of Casey Vanier
and Eric Paulson was mostly believable and generated very little factual disputes has no merit. R.
Excpt. 2. Respondent's credibility argument relies exclusively on a 32-paged "exhibif attached
to its Post-Hearing Brief R Excpt. Br., 14. The "exhibir was not introduced at the hearing and is
not record evidence in this -matter. Further, Respondent failed to attach the "exhibir to its
Exceptions or its Brief in Support of its Exceptions. Posthearing briefs are not part of the record
as defined by Sec. 102.45(b) of the Board's Rules and Regulations. As such, the Board has
repeatedly refused to consider a party's references to its posthearing brief if the brief itself was not
attached to the party's submissions to the Board. E.g. Stagehands Referral Serv. LLC, 356 NLRB
1221 (2011); CPS Chemical. Co., Inc., 324 NLRB 1018, fn. 2 (1997). Accordingly, the Board
should not consider any references to Respondent's post-hearing brief or the extra record "exhibit"
contained therein.
Moreover, even if Respondent had attached its post-hearing brief to its submissions to the
Board, it would be improper for the Board to consider extra-record exhibit contained in the brief
The judge correctly found that the evidence was moot based upon his rejection of GC Exhibits 24. ALJD fn. 2; R. Excpt. 3., Indeed, Respondent specifically stated it was offering the extra-record
exhibit "for consideration and support of its objections to General Counsel's Exhibits 2 and 4."
Because the ALJ rejected General Counsel's Exhibits 2-4, there was no further reason to consider
Respondent's extra-record exhibit. Furthermore, even if the exhibit had some lingering relevance,
consideration of the extra-record exhibit "would deny the parties the opportunity for voir dire and
2

cross-examination and would violate the Board's Rules." Today's Man, 263 NLRB 332, 333
(1982) citing Section 102.45(b) of the Board's Rules and Regulations. See also Pub. Serv. Elec. &
Gas Co., 323 NLRB 1182, 1189 (1997) citing Birch Run Welding, 286 NLRB 1316, n.3 (1987);
Utility. Workers Union of Am., AFL-CIO, 356 NLRB 1265 (2011) (ALJ granted motion to strike
documents and factual assertions not included in record from post-hearing brief); Cintas Corp.,
353 NLRB 752, 756 (2009) (ALJ granted motion to strike documents not in evidence); In re
McDonald Partners, Inc., 336 NLRB, 836, 846 (2001) (ALJ granted motion to strike portions of
employer's post-hearing brief dealing with factual assertions not in evidence); S & F Mkt. St.
Healthcare LLC, 351 NLRB 975, 992 n.2 (2007)(ALJ granted motion to strike documents attached
to employer's post-hearing brief that were not admitted into evidence) ), enf denied on other
grounds, 570 F.3d 354 (D.C. Cir. 2009).
Finally, the Board's established policy is not to overrule an administrative law judge's
credibility resolutions unless the clear preponderance of all the relevant evidence convinces it that
they are incorrect. Standard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d Cir.
1951). As Respondent has failed to point to any admissible evidence contravening the judge's
credibility resolutions, there is no reason for the Board to deviate from its long-established policy
of upholding a judge's credibility resolutions. Moreover, a credibility determination may rely on a
variety of factors, including the context of the witness testimony, the witness' demeanor, the weight
of the respective evidence, established or admitted facts, inherent probabilities and reasonable
inferences that may be drawn froth the record as a whole. Double D Construction Group, 339 NLRB
303, 305 (2003); Daikichi Sushi, 335 NLRB 622, 623 (2001) (citing Shen Automotive Dealership
Group, 321 NLRB 586, 589 (1996)), enfd. 56 Fed. Appx. 516 (D.C. Cir. 2003). Accordingly, even if
the Board considers Respondent's extra-record evidence, it should uphold the judge's credibility
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resolutions beciuse the resolutions were based on a variety of factors that were not implicated by
Respondent's extra-record exhibit.
B. RESPONDENT'S RULE PROHIBITING EMPLOYEES FROM DISCLOSING
INFORMATION ABOUT EMPLOYEE COMPENSATION IS UNLAWFUL.
(EXCEPTIONS 20, 21, 22).
Respondent's exception to the ALJ's finding that its policy that "[o]nly Rudy, Helen or human
resources can give out any information on current or former employee compensation" would be
reasonably construed to restrict Section 7 activity has no merit. R. Excpt. 20, 21. The ALJ correctly
found that this rule, when reasonably construed, prohibits Respondent's employees from sharing
wage information with other employees, union, governmental agencies, and other third-parties.
ALJD 18: 19-31. Indeed, the plain text of the rule prohibits anyone other than Rudy or Helen from
disclosing wage information.
Respondent's argument that the policy, when reasonably construed, only prohibits employees
from disclosing a current or former 'employee's compensation in an official capacity, on behalf of
the company, or as a professional employment reference should be rejected. R Except. Br., 28-29.
This is simply not what the policy says. Indeed, the rule contains no such express limitation, nor
is there anything about the context of the rule that suggests it applies only to these situations. Joint
Exh. A-14, p. 116. Likewise, Respondent's comparison of this rule to a rule analyzed by the
Division of Advice stating "leave employee recommendations to the formal process. Professional
Employment recommendations, references or testimonials regarding current and former
Employees should not be made in social media posting is misplaced. R Excpt. Br., 28-29 citing
CVS Health, Advice Memorandum dated September 5, 2018. The policy in CVS Health and the
policy here are completely different. Indeed, the CVS Health policy does not concern wages at all.
Additionally, the CVS policy explicitly states it applies in the context of employee
4

recommendations. Finally, as the ALJ correctly pointed out, the General Counsel's Advice
Memoranda are non-binding. ALJD, p.11 fn. 10.
Respondent's exception to the ALJ's finding that it did "not provide sufficient evidence to
justify this rule" also has no merit. R. Excpt. 22. Vice President and Chief Operating Officer James
Pierson testified the business justification for this rule was to ensure information about employee
compensation given to third-parties was verified through its Human Resources process. Tr. 148149. Providing officially-verified information to third-parties has no direct, immediate relevance
to employees or to Respondent's business operations. Respondent can perform its payroll functions
and pay employees the correct wages regardless of whether uninvolved third parties, have
officially-verified and correct information about Respondent's employees compensation.
Accordingly, •Respondent's business justification of wanting third-parties to have accurate
information is, at best, peripherally important to Respondent's operations. Moreover, Respondent
could have enacted a much more narrowly tailored rule to address this concern. Contrastingly, the
right to discuss• wages with third-parties is central to the Act. Schwan's Home Service, 364 NLRB
No. 20, slip op. (June 10, 2016)(Miscimarra Dissent)(opining "pubic statements by employees
about the workplace are central to exercise of employee rights under the Act."). See also The
Boeing Company, 365 NLRB No. 154, slip op. (2017). Thus, the ALJ correctly found that the
Respondent failed to present sufficient evidence to justify the rule. ALJD 18:31-35.
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C. RESPONDENT'S FACIALLY NEUTRAL SOCIAL MEDIA AND INTERNET
POLICIES ARE IJNLAWUL
1.
Respondent's policy prohibiting employees from disclosing
confidential or proprietary information about the company or their
coworkers would be reasonably interpreted to prohibit section 7 activity.
(Exception 9, 12, 13, 14, 15, 16)
Respondent's exception to the ALF s finding that its policy instructing employees to not
"disclose confidential or proprietary information regarding the company or your coworkers" would
be reasonably construed to restrict Section 7 activity has no merit. R. Excpt. 9, 13, 14. The full text
of the policy, which also tells employees "'Use of copyrighted or trademarked cornpany
information, trade secrets, or other sensitive information may subject you to legal actioe fails to
sufficiently inform employees what type of information it considers confidential. Joint Exh. A-14,
pp. 112. The warning that disclosing certain categories of information would additionally subject
employees to legal liability is not sufficient to inform employees what types of information it
considers confidential generally. Further, as noted by the ALJ, the policy only warns what type of
company information would subject employees to legal action. ALJD, 14:29-33. The policy
contains no information about what co-worker information the Employer considers confidential.
Without sufficient examples or definitions of what co-worker and company information
Respondent considers confidential or proprietary, employees would reasonably interpret the
prohibition on disclosing "information regarding the company or [their] coworkers" to include
information about wages and working conditions. Flamingo-Hilton Laughlin, 330 NLRB 287, 288
(1999)(finding a rule prohibiting the disclosure of "confidential information regarding our
customers, fellow employees, or Hotel business" unlawful). The Board's decision in LA Specialty
Produce Company, 368 NLRB No. 93, slip op. (2019) does not require a contrary result. Unlike
the instant policy, the confidentiality policy the Board found lawful in LA Specialty included a
comprehensive list of types of information the employer considered confidential including client/
6

vendor lists, client/vendor information, accounting records, work product, production processes,
business operations, computer software, computer technology, marketing and development
operations, and information provided by a third party and governed by a non-disclosure agreement
between [the employer] and the third party. Accordingly, the ALJ correctly found that the
prohibition on disclosing "confidential or proprietary information regarding your coworkers"
would reasonably be interpreted to include employees wages and other terms and conditions of
employment protected under Section 7. ALJD 14: 17-19.2
Respondent's exception to the ALF s finding the policy's significant impact on the
employees' NLRA rights "far out-weigh[s] the Respondent's stated justifications" for the rule also
has no merit. R. Excpt. 15. The ALJ correctly found the rule's impact on Section 7 rights
outweighed Respondent's concerns about employees posting patient-related health information.
ALJD 14: 33-36. As noted by the ALJ, the plain text of the rule makes no reference to patient
information. ALJD 14: 28-29. Instead, the rule prohibits disclosure of information regarding the
"company" or "co-workers" without mentioning patients at all. Cf Flaggstaff Medical Center, Inc.
357 NLRB 659 (2011)(finding that a hospital had legitimate interest in maintaining a policy that
prohibited "[t]he use of cameras for recording images of patients, hospital equipment, property or
facilities.")(emphasis added). Indeed, an entirely separate provision of the same social media
policy prohibits employees from "disclos[ing] information that could subject the company to legal
liability," including "medical and health records." Joint Exh. A-14, p. 112. Accordingly,
Respondent's reliance on "patient privacy" is not even a credible, much less an outweighing,
business justification for prohibiting employees from disclosing any information about the

The Board should not rely on the portions of the ALJ's "further" fmding that this rule is ambiguous and that the
ambiguity should be construed against Respondent. ALJD 14: 36-40. Under Boeing, ambiguities are no longer
automatically resolved against employer. Boeing at fn. 43. Nonetheless, the ambiguity finding is not necessary to
find that the rule is unlawful.

2
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"company" or their "co-workers." Further, LA Specialty, which analyzed an employer's business
justification for maintaining a rule prohibiting the disclosure of vendor lists, does not apply to the
policy here, which contains no such instruction.

2.
Respondent's Handbook and Manual Rules Prohibiting Employees
from Posting Pictures of Co-workers Without "Express" and 'Written"
Consent are Unlawful. (Exception 19)
Respondent's exception to the ALJ's finding that its rules prohibiting employees from
"post[ing] photos of coworkers without their express consent" and "post[ing] pictures of . . . other
employees on a Web site without obtaining written permission," would be reasonably construed to
restrict Section 7 activity has no merit. R. Excpt. 19. Indeed, the rules completely prohibit an
employee from posting protected pictures if their co-workers do not consent. Also, assuming the
co-workers give consent, the rule nonetheless unlawfully interferes with an employees right to
post protected pictures by imposing an unnecessary burden. One can easily imagine employees
being dissuaded from posting pictures of union meetings, picketing, or rallies because of the
burden of obtaining written permission from each co-worker in the photograph. Indeed, under this
rule, the more concerted the activity, i.e. the more co-workers depicted in the photograph, the less
likely an employee would be to post it.
Respondent's argument that the posting of a photograph cannot be concerted activity unless
all the employees in the photograph consent simply isn't true. R Except. Br., 26. For example,
posting any picture of concerted activity, such as co-workers on a picket line, would be a logical
outgrowth of such activity and thereby concerted, regardless of whether the people in the
photograph consented to the posting. Additionally, two or more employees can agree that posting
a photograph of their co-workers could improve their terms and conditions of employment even if
the people in the photograph do not consent to the posting. Finally, some of the employees in a
8

photograph can agree that posting a photograph could improve their terms and conditions of
employment, even if not all the employees in the photograph consent to the posting. Accordingly,
the ALJ correctly found that these rules interfere with protected concerted activity. ALJD 17: 4-5.
The ALJ also correctly found that the rules significant impact on the exercise of Section 7
activity far outweighs the Respondent's stated privacy and civility justifications for the rule. ALJD 12:
32-33.3 As the All pointed out, "the Respondent's assertion that the rules are designed to protect
customer privacy is undercut by the language of each of the rules, which solely prohibits posting
images of its own coworkers without their consent, but says nothing about the posting of images of
Respondent's patients or customers or their customer's workplace in isolation from the Respondent's
employees." Indeed, an employee could post a picture of a patient without violating these rules as
long as the picture did not include an image of a. co-worker. Furthermore, even if a picture of a
patient included an image of a co-worker, these rules would allow the picture to be posted if the
co-worker consented. Accordingly, preventing employees from posting pictures of patients is not
a legitimate business justification for these rules, which do nothing to achieve that goal. For the
same reasons, Respondent's comparison of its rule to rules prohibiting employees from posting
pictures taken in non-public areas of an employer's facility or of employer intellectual property is
also not legitimate. R. Excpt. Br., 25. Namely, that these rules do nothing to prevent those sorts of
postings.
Respondent's argument that these rules are lawful civility rules should also be rejected. Id.
As noted by the ALJ, the Act protects an employees' right to post protected pictures to social
media, regardless of the subjective reaction of their co-workers. ALJD 17:38-42 citing Hispanics

3 Notably, although Respondent's Brief in Support of its Exceptions argued that it had a legitimate business
justification for the rule, it did not actually except to the ALJ's finding that the rule's impact on the exercise of
Section 7 activity outweighed the justification for the rule.
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United of Buffalo, Inc. 359 NLRB 368, 370 (2012) citing Consolidated Diesel Co., 332 NLRB 1019,

1020 (2000), enfd. 263 F.3d 345 (2001). Furthermore, while an employer certainly has a legitimate
interest ,in maintaining civility in its workplace, almost all pictures employees post of their
coworkers online will not offend, harass, or otherwise implicate civility. Indeed, Respondent
presented no evidence that any of its employees ever posted inappropriate pictures of their coworkers online or that an employee ever complained about a co-worker posting a picture of them
without permission. Additionally, as another provision of the same rule maintains civility by
prohibiting employees from posting "[Marassing, obscene, defamatory, threatening, or other
offensive content," there is no business justification for the additional, all-encompassing
prohibition against posting any pictures of co-workers without obtaining their express consent or
written permission. Joint Exh. A-14, p. 113.

3.
Respondent's Rule Prohibiting Employees Using the Company Name
to Endorse, Promote, Denigrate, or Otherwise ComMent on Any Product,
Opinion, Cause or Person is Unlawful. (Exceptions 9, 111 17211)
Respondent's exception to the ALJ's finding that its rule stating "You may not use the
,/
company name to endorse, promote, denigrate or otherwise comment on any product, opinion,
cause or person," when reasonably construed, would restrict Section 7 activity has no merit. R.
7Excpt. 9, 11, 17. The full text of the rule reads:
Do not use company logos, trademarks, or other symbols in social
media. You may not use the company name to endorse, promote,
denigrate or otherwise comment on any prOduct, opinion, cause or
person.
The ALJ correctly found that this rule, when reasonably construed, interferes with
employees right to comment about their terms and conditions of employment and to seek support
from the public over their working conditions. ALJD 15: 23-39. Indeed, the Board has repeatedly
held rules that prohibit employees from using their employer's name are unlawful for this reason.
10

See e.g., Boch Honda, 362 NLRB No. 83 slip op. at 2 (April 30, 2015); Pepsi-Cola Bottling Co.,
301 NLRB 1008, 1019-20 (1991).
Respondent incorrectly argues that the Board's decision in LA Specialty Produce
Company, above, and the CVS Health Advice Memorandum, above, require finding the policy
lawful. The policy here is distinguishable from the policy the Board found lawful in LA Specialty.
The LA Specialty rule instructed:
Employees approached for interview and/or comments by the news
media, cannot provide them with any information. Our President,
Michael Glick, is the only person authorized and designated to
comment on Company policies or any event that may affect our
organization. LA Specialty, above at 1.

Importantly, the Board found the "key" phrase to finding LA Specialty policy lawful was the clause
informing employees the President was the only person "authorized and designated to comment"
on Company policies. Id. at 6. The Board noted this phrase notified employees that the rule merely
prohibited employees from commenting on company policies "on the Respondent's behalf" Id
Unlike the LA Specialty rule, Respondent's rule does not contain any language suggesting that
employees are only prohibited from using the company name when speaking on the Employer's
behalf. Indeed, the rule does not authorize anyone to use the company name. Thus, the rule
suggests employees may never use the company name. Cf id (recognizing that without the
"authorize and designatee language," the .media contact rule suggested that employees could
never speak to the news media). Moreover, a completely separate rule of the same Social Media
policy instructs employees to "[m]ake it clear that the views expressed in social media are yours
alone. Do not purport to represent the views of the company in any fashion." Accordingly,
employees would reasonably construe the instant provision's ban on "using the company name"

11

to ban the use of Respondent's name altogether, rather than superfluously repeating that employees
should not purport to speak on behalf of Respondent.
The policy here is also completely distinguishable frorn the policy analyzed in the CVS
Health Advice Memorandum, above. The rule at issue in CVS Health provided:
All CVS-branded social media accounts (using "CVS," "CVS
Health" or any CVS business unit, department, or product name as
part of the account name or URL and/or using the CVS logO or
portion of the logo in any way) must be approved in advance. Id.
(Emphasis added).

The CVS rule specifically bans employees from using the company name in social media account
names and URLs. Like in LA Specialty Produce Company, the context of the CVS rule notifies
employees that the are prohibited from making statements that can be interpreted as coming from
the company. Indeed, a member of the public would reasonably believe that post from a social
media account or website bearing the CVS narne was authored by CVS itself. Contrastingly,
Respondent s rule prohibits employees from using the company name at all. Accordingly, as
previously discussed, employees would not reasonably construe Respondent's rule to merely
prohibit using the company name when speaking on the Employer's behalf. Moreover, as the ALJ
correctly pointed out, the General Counsel's Advice Memoranda are non-binding. ALJD, 11: fn.
10.
The ALJ also correctly found that Respondent's that rules potential interference with
Section 7 rights "far outweigh[ed] the Respondent's stated justification for the rule. ALJD 15:4016:10. Respondent's arguments regarding the business justifications for prohibiting the use of the
company logos are inapplicable to the instant policy. R. Excpt. Br, 28. Although Respondent's
rule separately prohibits the use of company logos, trademarks, or other symbols, the General
Counsel did not allege and the ALJ did not find that the prohibitions on the use of company logos,
12

trademarks, or other symbols were unlawful. Accordingly, Respondent's the business
justifications for rules concerning the use of company logos are irrelevant.

4.

Respondent's Rule Prohibiting Employees from Using Blogs, Social
Networking Sites, or Personal Websites to Disparage the Company or Its
Business Practices is Unlawful.(Exception 9, 17, 18)

Respondent's exception to the ALJ's finding that its rule prohibiting employees from "us[ing]
blogs, SNS, or personal Web sites to disparage the company, its associates, customers, vendors,
business practices, patients, or other employees of the company," when reasonably construed,
would restrict Section 7 activity, has no merit. R. Excpt. 9, 17, 18. Indeed, Section 7 protects an
employee's right to publicly disparage her employer to gain support for an ongoing labor dispute
or induce group action so long as the communication is not so disloyal, reckless or maliciously
untrue as to lose the Acts protection. MasTec Advanced Technologies, 357 NLRB 103, 106-07
(2011); Mountain Shadows Golf Resort, 330 NLRB 1238, 1240 (2000). Further, an employee's
disparagement is not disloyal enough to lose the Acts protection unless it evidences "a malicious
motive." Valley Hospital Medical Center, 351 NLRB 1250, 1252 (2007) quoting Richboro
Community Mental Health Council, 242 NLRB 1267, 1268 (1979). Accordingly, in many
situations, the right to publicly disparage an employer is protected by the Act. Thus, the ALJ
correctly found that this rule is "extraordinarily broar and had a reasonable tendency to interfere
with "employees protected right to seek outside support concerning their terms and conditions of
employment." ALJD 22: 34-40.
The ALJ also correctly decided that this rule's potential interference with Section 7 rights
outweighed any potential business justifications for the rule. Indeed, Respondent did not take
exceptions to the ALJ's findings that Respondent's sole justification for the rule—to protect patient
privacy—was illegitimate. ALJD 22: 4-8. Nor did Respondent take exceptions to the ALJ's
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findings that various business justifications the Respondent could have asserted, such a controlling
its image, did not outweigh the rules potential interference with Section 7 rights. Moreover,
although the Board has recognized that employers have an interest in maintaining rules that
prohibit disparaging people in order to "maintain basic standards of civility in the workplace," the
Board's rationale does not apply with equal force to a rule that prohibits employees from
disparaging things, such as an employer, its business practices, or terms and conditions of
employment. See Boeing., above at fn.15 (positing that a rule prohibiting "disparaging comments
about the moral character or professional capabilities of an employee .or physician made to
employees, physicians, patients, or visitors" would be lawful). Accordingly, even if Respondent
had asserted civility as its business justification, maintaining civility is not a legitimate justification
for a rule that broadly prohibits any employee disparagement of the company or its business
practices.

Respondent's Rule Prohibiting Inappropriate Communications
5.
During Employees Own Time Using Their Own Resources is Unlawful.
(Exception 9, 10)

Respondent's exception to the ALF s finding that its rule stating, "Inappropriate
communications, even if made on your own time using your own resources, may be grounds for
discipline up to and including immediate termination," would be reasonably construed to restrict
Section 7 activity, has no merit. Indeed, in Triple Play Sports Bar and Grill, 361 NLRB 308, 314
(2014), the Board held a rule that prohibited "inappropriate discussions about the company" was
unlawful because employees would reasonably interpret the rule to prohibit discussions about
improving their terms and conditions of employment. Affd. sub nom. Three D, LLC v. NLRB, 629
Fed. Appx. 33 (2d Cir. 2015). The Board particularly noted the rule's lack of illustrative examples
about what discussions it considered inappropriate to reach this conclusion. Id. Indeed, without
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further elaboration or examples, employees would reasonably construe any rule prohibiting
"inappropriate communications to include communications that are simply against the company's
interests, including communications protected by Section 7.
In the same manner, the instant rule's prohibition of inappropriate social media
communications would reasonably be interpreted by employees to prohibit social media
discussions about improving their terms and conditions of employment. Although the rule lists
examples of communications it consider§ inappropriate, it specifically states the list is "nonexhaustive," thereby failing to limit the scope of the rule. Moreover, many of the communications
the rule lists as inappropriate would reasonably be interpreted to prohibit Section 7 activity in and
of themselves. Indeed, the non-exhaustive list of communications Respondent considers
inappropriate include the above-discussed rules prohibiting employees from posting "confidential
or proprietary information regarding the company or [their] coworkers," "u e [of] the company
name to endorse, promote, denigrate, or otherwise comment on any product, opinion, cause, or
person," and posting pictures of coworkers without the co-workers' "express consent."
Accordingly, the ALJ correctly found that the rule, when reasonably construed would restrict
employees' protected activities. ALJD 12:13.
Respondent's argument the ALJ incorrectly ,construed this rule through the lens of an
experienced legal practitioner and not through the eyes of employees without legal experience is
hypocritical and wrong. R. Excpt. Brf., 26. Indeed, Respondent's construction of the rule—which
argues that employees would reasonably construe the rule to only prohibit the disclosure of
information that implicates HIPAA, PHI, or one of the other "myriad of regulations" Respondent
is subject to— would require employees to have knowledge of a myriad of privacy laws. Thus,
Respondenf s construction assumes employees have far more legal expertise than the ALJ's
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construction. Moreover, as discussed above, the specific examples Respondent lists as
inappropriate communications far exceeds the disclosure legally protected information.
The ALJ also correctly found that the rule's broad reach has a significant impact on the
exercise of Section 7 activity, far out-weighing the Respondent's stated justification for the rule.
ALJD 12:• 32-33. Indeed, Respondent did not even except to this finding. Nor would such an
exception have been legitimate. Vice President James Pierson testified that the business
justification, for. the rule is to protect patient health information. Tr. 177. Protecting patient health
information is a valid employer interest, but Respondent's rule must be reasonably calculated to
address this interest if • the interest is to justify the rule. The rule prohibits "inappropriate
communicatiris," not "communications about patient health information." Such an extensive
restriction on employees speech is not justified by the need to protect patient health information.
Moreover, a separate provision of the same rule explicitly prohibits ernployees from disclosing
"information about medical and health records." Joint Exh. 14-A, p 112. Accordingly, the ALJ
correctly found that Respondent's concerns about protecting patient health could be "easily be
addressed with a rule much more narrowly written than this rule as •worded." 12:32-33.
It is not relevant that Respondent has not previously applied its rules
6.
to employees engaged in Section 7 activity or that employees have not
complained to the Union or Respondent about the Rules. (Exceptions 5, 6).

Respondent's exception to the ALF s finding that evidence that Respondent did not enforce
it rules to restrict Section 7 activity and that employees did not complain about its rules was
irrelevant has no merit. R. Excpt 5. First, the Complaint does not allege that Respondent unlawfully
enforced its rules. GC Exh. l(f). Instead, the Complaint alleges that Respondent violated the Act
by the mere maintenance of the rules. Second, Boeing's test for analyzing facially-neutral rules
focuses on the rule' s potential interference with Section 7 rights. Boeing, 365 NLRB No. 154, slip
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op. at 3 (2017). Accordingly, as found by the ALJ, whether Respondent previously used its
facially-neutral rules to discipline employees engaged in protected concerted activities is beside
the point. ALJD 23:15-17. The point is whether employees would refrain from Section 7 activity
in the first place because they believe it would violate Respondent's rules. SolarCity Corp., 363
NLRB No. 83, slip op. at 6 (Dec. 22, 2015)(finding a rule unlawful because it was "likely to leave
employees unwilling to risk violating the rule by exercising Section 7 rights."). Finally,
employees failure to complain about the rules to the Union or file a grievance about the rules does
not prove that the rules did not interfere with Section 7 rights. Many employees likely do not
realize the scope of the protections afforded by Section 7. Accordingly, employees might have
refrained from engaging in protected activity because of Respondent's rules and not realized they
had something io complain about. Moreover, even if employees realized Respondent's rules
interfered with their rights, employees may simply choose not to complain to Union representative
Casey Vanier, assistant shop steward Eric Paulson or Respondent. Accordingly, the ALJ correctly
decided this evidence was irrelevant.4 ALJD 23:13-15.
D. RESPONDENT'S EMAIL POLICIES ARE LAWFUL UNDER THE NEW
STANDARD ANNOUNCED IN CAESAR'S ENTERTAINMENT ISSUED AFTER THE
ISSUANCE OF THE ALJ DECISION. (EXCEPTION 7, 8)
Respondent's exceptions to the ALJ's finding that its email policies are unlawful have merit.
R. Excpt. 7, 8. On October 25, 2019, the judge found the Respondent's email policies were
unlawful under the Purple Communications, 361 NLRB 1050 (2014), standard. ALJD 11:5-8. The
Purple Communications standard presumes that employees who have the rightful access to their
employer's email systerns, in the course of their work, have a right to use the email system for

4 Because this evidence is irrelevant, Respondent's exception to the ALJ's fmding that it disciplined an employee for
speaking to a union representative during non-work time in a non-work area is also irrelevant. R. Except. 6. Indeed,
this finding did not affect any of the ALJ's legal conclusions.'
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statutorily protected communications during nonworking time. Id. at 1063. After the Judge issued
his decision, on December 16, 2019, the Board issued its decision in Caesar 's Entertainment, 368
NLRB No. 143, slip op. (2019) overruling the Purple Communications standard. The new standard
articulated by Caesar 's Entertainment holds that an employer's policies restricting the nonbusiness
use of its IT resources does not violate the Act absent proof that employees would otherwise be
deprived of any reasonable means of communicating with each other or proof of discrimination.
368 NLRB at 10. The Caesar 's Entertainment standard applies retroactively to all pending Board
cases and thus applies here. Id at 11.
Although the ALJ correctly decided that Respondent's email policies were unlawful under
Purple Communications, Counsel for the General Counsel agrees that the policy is lawful under
the new Caesar 's Entertainment standard. Indeed, the Complaint does not allege that Respondent
applied the rule in a discriminatory manner or that employees would otherwise be deprived of any
reasonable means of communicating with each other. Nor is there any evidence to suggest these
exceptions apply. In light of this, Counsel for the General Counsel agrees that the Board should
dismiss the allegations that Respondent's email policies are unlawful. There is no reason to remand
these issues to the ALJ.
RESPONDENT'S SOLICITATION AND DISTRIBUTION POLICIES ARE
E.
UNLAWFUL. (EXCEPTIONS 23, 24, 25, 26, 27).
Respondent's exception to the ALJ's finding that its rules prohibiting "Conducting
personal business on company time or company property," and "Solicitation or distribution of
literature for any purpose during working hours without prior authorization am management"
are unlawful have no merit. R. Excpt. 23. The Board has repeatedly rules prohibiting solicitation
during "working hours" or "company time are presumptively unlawful if they do not clarify the
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restriction does not apply during non-work time. E.g., Florida Steel Corp., 215 NLRB 97, 98
(1974); Our Way, Inc., 268 NLRB 394, 394 (1983); UPMC Presbyterian Shadyside, 366 NLRB
No. 142 (Aug. 6, 2018); Hyundai America Shipping Agency, 357 NLRB 860 (2011); Valley Special
Needs Program, Inc., 314 NLRB 903, 913 (1994). This is because "working hours" and "company
time broadly include all time from the beginning to the end of a work shift, including periods of
employees own time, such as breaks. Id. Additionally, rules that prohibit distribution on an
employer's property during non-work time in non-work areas, such as parking lots, are unlawful.
Stoddard-Quirk Mfg. Co.138 NLRB 615, 620-22 (1962). Finally, the Board has held that
employees would reasonably interpret a rule broadly prohibiting "personal business" to prohibit
statutorily protected solicitation and distribution. New Passages Behavioral Health, 362 NLRB
No. 55, slip op. (March 31, 2015); Gulf Envelope Company, 256 NLRB 320, 322-23(1981).
Here, Respondent's rules prohibiting solicitation during "working hours" and personal
business during "company time fail to clarify that the restrictions do not apply during non-work
time. Similarly, Respondent's rules prohibiting personal business on "company property" and
"distribution" generally do not clarify that the restrictions do not apply during non-work time in
non-work areas, such as Respondent's break room, kitchen, backyard, and parking lots. Tr. 81, 87,
88. Accordingly, these rules unlawfully restrict employees' right to solicit during non-work time
and distribute literature during non-work time in non-work areas. 5 Respondent's citation to a
Memorandum where the Division of Advice opined that a rule prohibiting solicitation "during
work time does not require a contrary result. R. Excpt. Brf., p. 30. Indeed, the entire reason

The rule's exception that employees may engage in solicitation or distribution with prior authorization from
management does not render the rule lawful. Indeed, a rule that requires employees to secure permission from their
employer as a precondition to engaging in protected concerted activity is also unlawful. Brunswick Corp., 282
NLRB 794, 795 (1987).

5

19

Respondent's, rule is unlawful is because fails to restrict its prohibition to "work time."
Accordingly, the ALJ correctly found that Respondent's solicitation and distribution rules are
unlawful. ALJD 21:35-36.
Respondent's exception to the ALP s finding that these rules explicitly restrict Section 7
activity also has no merit. R. Excpt. 24. Indeed, "a rule prohibiting employee solicitation, which
is not by its terms limited to working time . . . explicitly prohibits employee activity that the Board
has repeatedly found to be protected by Sec. 7." Lutheran Heritage Village-Livonia, 343 NLRB
646, 646-47 (2004)(emphasis added). Rules that prohibit solicitation during "working hours" and
on "company time" are not, by their terms, limited to working time. E.g., Florida Steel Corp.,
above; Our Way, Inc., 268 NLRB 394, 394 (1983); UPMC Presbyterian Shadyside, 366 NLRB
No. 142 (Aug. 6, 2018); Hyundai America Shzpping Agency, 357 NLRB 860 (2011); Valley Special
Needs Program, Inc., 314 NLRB 903, 913 (1994). Similarly, rules prohibiting distribution on
"company property" are not, by their terms, limited to working areas. Thus, these rules fail to
clarify that the restrictions do not apply in during non-work time in non-work areas where
distribution is protected. Stoddard-Quirk Mfg. Co., above at 620-22. Accordingly, the ALJ
correctly found these rules explicitly restrict employees Section 7 rights. ALJD 19:28-29.6
Respondent's exception to the Ails finding that the rules' impact on core Section 7 rights
outweighed Respondent's justifications for the rules is also without merit. R. Excpt. 25. First,
Respondent's application of the Boeing balancing test to its solicitation and distribution rules is
wrong. R. Excpt. Brf., 29-31. Unlike facially-neutral rules currently analyzed under Boeing and
previously analyzed under the first prong of Lutheran Heritage, rules that explicitly limit

6 The ALJ confusingly found that Respondent's policy prohibiting "personal business" explicitly restricted Section 7
activity while its policy prohibiting "solicitation" and "distribution" did not. The CGC does not except to the ALJ's
ultimate finding that the policies were unlawful, However, the CGC believes that both policies explicitly restrict
Section 7 activity for the reasons stated above.
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statutorily protected solicitation and distribution have long been analyzed under the balancing test
articulated in Republic Aviation Corp v. NLRB, 324 U.S. 793, 802-805 (1945), which weighs
employer' s property rights against Section 7 rights. See, e.g., Stoddard-Quirk Mfg. Co., above;
Essex International, 211 NLRB 749 (1974); Our Way, above; Guardsmark, LLC, 344 NLRB 809
(2005); Caesar's Entertainment, 368 NLRB No. 143, slip op. (2019). Second, under Republic
Aviation's balancing test, rules that restrict solicitation during non-work time and distribution in
non-work-areas are unlawful. Republic Aviation, above; Stoddard-Quirk Mfg. Co., above.
Accordingly, as discussed above, Respondent's rules prohibiting solicitation during working hours
and on company time and distribution on company property are unlawful. Finally, even if the
Boeing balancing test applied, Respondent would have no legitimate justification for maintaining
a rule that broadly prohibits solicitation during non-work time and distribution during non-work
time in non-work areas.
F. RESPONDENT'S OTHER DEFENSES LACK MERIT

1.

The charge is not barred by Section 10(b) of the Act. (Exception 1).

Respondent's exception to the ALJ's finding that the charge was timely has no merit. R. Excpt.
1. It is well settled that an unlawful rule that was promulgated more than six months before the
filing of the charge is not barred under Section 10(b) if the same rule was maintained during the
six-month period prior to the filing of the charge. See, e.g., Singer Co., 220 NLRB 1179 (1975).
Tellingly, none of the cases Respondent cites to controvert this principle arise under the National
Labor Relations Act. R Excpt. Brf., 9-11 citing Megwinoff v. Banco Bilbao Vizcaya, 233 F.3d 73,
74 (1st Cir. 2000)(analyzing the statute of limitations for the Civil Rights Act of 1964); Nat'l R.R.
Passenger Corp. v. Morgan, 536 U.S. 101, 113 (2002) (same); Delaware State College v. Ricks,
449 U.S. 250 (1980)(same); Provencher v. CVS Pharmacy, 145 F.3d 5, 14 (1st Cir.1998)(same);
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Agency Council, Inc.
.
Clark v. Olinkraft, Inc., 556 F.2d 1219, 1221-22 (5th Cir.1977)(same);Seller
v. Kennedy Center for Real Estate Educ., Inc., 621 F.3d 981, 988 (9th Cir. 2010)(trademarks);
Santana Prod., Inc. v. Bobrick Washroom Equip., Inc., 401 F.3d 123, 138 (3d Cir. 2005)(Lanham
Act).7 Respondent also cites no Board authority to support its argument that the Complaint is
barred by the doctrines of laches. Nor could it. Indeed, apart from the restrictions of Section 10(b)
of the Act, the Board generally does not apply the doctrine of laches to itself or the General
Counsel. Newark Electric Corp., 366 NLRB No. 145, slip op., fn. 1 (2018); and UPS Ground
Freight, Inc., 366 NLRB No. 100, slip op. at 2 (2018). Accordingly, the All correctly found the
allegations of the Complaint were timely. ALJD, 9:31-38.
The Union did not waive the employees right to engage in the Section
2.
7 activities prohibited by Respondent's policies. (Exception 1).

Respondent's exception to the ALJ's finding that the Union did not waive its right to challenge
maintenance of Respondent's rules has no merit. R. Excpt. L In Metropolitan Edison, 460 U.S.
693 (1983), the Supreme Court stated it would "not infer from a general contractual provision that
the parties intended to waive a statutorily protected right unless the undertaking is 'explicitly
stated. 8 As found by the ALJ, Respondent provided no evidence that the Union explicitly stated

Moreover, some of the cases Respondent even stand for the proposition that the maintenance of an unlawful policy
constitutes a continuing violation under the other statutes that applied. See Megwinoff, above (acknowledging that
general practices or policies, such as hiring, promotion, training, and compensation are a continuing violation of the
Civil Rights Act but holding that plaintiff failed to show such a policy); Nat'l R.R. Passenger Corp., above (a
plaintiff may establish a continuing violation if he shows "a systematic policy or practice of discrimination that
operated, in part, within the limitations period—a systemic violation.")
8
The holding in MV Transportation, 368 NLRB No. 66, slip op. (September 10, 2019) does not require a contrary
result. First, MV Transportation only changed the "clear and unmistakable standard in the context of evaluating
whether contractual language privileges an employer to make a unilateral change. Second, MV Transportation
specifically distinguished itself from Metropolitan Edison. As noted by MV Transportation, Metropolitan Edison sets
forth the standard for evaluating waiver in cases that do not involve the interpretation of collectively bargained
language. Indeed, the employer in Metropolitan argued that a union waived its statutory rights by "remaining silent"
about the issue during contract negotiations. Here, Respondent fails to point to any contractual language to support its
waiver argument. Instead, Respondent argues that Union waived employees' statutory rights by choosing to remain
silent over their enactment. Accordingly, Respondent's argument must fail under the Metropolitan Edison standard.
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that it was waiving the Section 7 rights implicated by Respondent's rules. Indeed, Respondent does
not argue that the Union made any statements constituting waiver. Instead, Respondent argues the
Union "acquiescee to or "ratifiee the waiver of employees statutory rights by "ch[oosing] not
to bargain over the rules or request any revisions or additions." R. Excpt. Brf., 11-13. Simply
agreeing or failing to object to a facially-neutral rule does not constitute an explicit waiver of the
rights restricted by it. Additionally, as noted by the All, a union cannot waive an employee's right
to solicit during non-work time and distribute literature in non-work areas, as this would interfere
with an employee' s right to freely select their bargaining representative. ALJD 23:10-13; NLRB v.
Magnavox Co. of Tennessee, 415 U.S. 322, 325 (1974). Moreover, even if the Union waived
bargaining-unit employees' right to engage in the-Section 7 activities prohibited by Respondent's
rules, Respondent's rules are still unlawful with respect to its non-unit employees. Accordingly,
the ALJ correctly found that the Union did not waive its right to allege Respondent's rules were
unlawful. ALJD, 23:7-13.
3.
The collective-bargaining agreement does not supercede the
Respondent's unlawful rules . (Exception 4).
Respondent's exception to the ALJ's finding that the CBA does not supersede any of the
unlawful rules has no merit. R. Excpt. 4. The collective-bargaining agreement only supersedes
Respondent's policies that conflict with the agreement. Indeed, the collective-bargaining
agreement provides that it "supersedes all policies, procedures, and work rules previously
established by the Employer with respect to the issues specifically incorporated herein" and that
"nothing in this agreement shall impair or infringe on the Employer's right to enforce its current
policies and procedures, except to the extent any such policy or procedure conflicts with the
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express terms of this agreement." Joint Exh. A-17, p. 4, 33. (emphasis added). As nofed by the
ALJ, none of the unlawful rules conflict with the terms of the collective-bargaining agreement.
ALJD, 23:23-24. Joint Exh. A-17. Indeed, Respondent did not cite a single provision of the
agreement that the rules conflicted with. Accordingly, the ALJ correctly found that the CBA does
not supersede any of the unlawful rules. ALJD, 23:23-24.
III. CONCLUSION
Based on the foregoing, the Board should find that Respondent's maintenance of the abovecited facially-neutral, solicitation, and distribution rules was unlawful. The Board should
dismiss the allegationS that Respondent's maintenance of its email policies was unlawful.

DATED AT San Francisco, California this 3rd day of January, 2020.

Respectfully Submitted,

Tracy Clark
eneral Counsel
Counsel for t
National Labor Relations Board
Region 20
901 Market Street, Suite 400
San Francisco, California 94103-1735

24

