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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 29 

BEST YET MARKET, INC.  

and Case No. 29-CA-242451 
 UNITED FOOD AND COMMERCIAL WORKERS 

INTERNATIONAL UNION 

 
GENERAL COUNSEL’S OPPOSITION TO RESPONDENT’S  

MOTION FOR SUMMARY JUDGMENT 
 
 

 On October 9, 2019, Best Yet Market, Inc. (“Respondent”) filed the attached Motion for 

Summary Judgment in the above case. Contrary to what Respondent asserts in its Motion, there 

are genuine issues of material fact that must be resolved before an Administrative Law Judge. The 

General Counsel therefore opposes Respondent’s Motion and urges that it must be denied.  

Summary judgment is not appropriate in this case. Rather, summary judgment is only 

warranted when there is no genuine issue of material fact and the moving party is entitled to 

judgment as a matter of law. See, e.g., Security Walls, LLC, 361 NLRB 348 (2014). It is the 

burden of the moving party to establish that no genuine issue of material fact exists. Conoco 

Chemicals Co., 275 NLRB 39, 40 (1985). As set forth in Section 102.24(b) of the Board’s Rules 

and Regulations, it is not necessary for the party opposing summary judgment to submit 

additional evidence to establish a factual dispute: 

Neither the opposition nor the response must be supported by affidavits or other 
documentary evidence showing that there is a genuine issue for hearing. The Board in its 
discretion may deny the motion where the motion itself fails to establish the absence of a 
genuine issue, or where the opposing party’s pleadings, opposition and/or response 
indicate on their face that a genuine issue may exist.   

 
Respondent, as the moving party, has clearly failed to meet its burden. 
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 Contrary to what Respondent asserts in its Motion, there are genuine issues of material 

fact that require a hearing be held. Specifically, there are the two questions of material fact 

alleged by the General Counsel and denied by Respondent. As alleged in Paragraph 5(a) and (c) 

of the Complaint, the General Counsel asserts that alleged-discriminatee Angel Padro engaged in 

protected concerted activities, and that Respondent then transferred him because of those 

activities.  In Paragraph 5 of its Answer, Respondent expressly denies both factual assertions in 

the Complaint. While Respondent admits in its Motion that “Padro was protesting the lawful 

discharge of a coworker,” Respondent still denies Padro’s protest was concerted in nature or that 

protected activity was the reason Respondent transferred him. Clearly, these are factual questions 

regarding whether Padro’s conduct in the events preceding his discharge was concerted. That 

legal conclusion can only be resolved by presenting witnesses before an ALJ so that the ALJ can 

make credibility determinations and determine the underlying facts surrounding Padro’s activity 

and Respondent’s conduct. A hearing must be held. 

In addition to disregarding the factual issues that exist in this case, in its Motion, 

Respondent also misrepresents the relevant Board law. Respondent incorrectly asserts that 

employees do not have a protected right under the Act to protest the discharge of a coworker. 

This assertion is not supported by any of the cases Respondent cites and is contrary to Board law. 

See, Silver State Disposal Service, Inc., 326 NLRB 84 (1998) (employees who engaged in a 

work stoppage to protest the lawful discharge of a coworker retained protection under the Act 

despite a no-strike provision in their contract). To the degree there are legal questions in this 

case, resolving the underlying factual questions becomes even more important. Consequently, 

Respondent’s Motion becomes even less appropriate.   



As Respondent has failed to meet its burden of demonstrating that no genuine issues of 

material fact exist, and there are undoubtedly factual issues in dispute, the anticipated trial should 

proceed as scheduled. The General Counsel respectfully requests Respondent's Motion be 

denied. 

Dated: October 18, 2019 

Brent Childerhose 
Counsel for the General Counsel 
National Labor Relations Board, Region 29 
Two Metro Tech Center, Suite 5100 
Brooklyn, NY 11201-3838 
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