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INTRODUCTION
Local Union No. 3, International Brotherhood of Electrical Workers (the “Union” or
“Local 3”) submits this Request for Review and Motion for Impoundment of Ballots, pursuant to
Sections 102.69 and 102.67 of the Rules and Regulations of the National Labor Relations Board
(the “Board”), 29 C.F.R. §§ 102.69(c)(2) and 102.67(c), concerning the Supplemental Decision on
Challenges and Objections issued by the Regional Director for Region 2 on August 5, 2019 (the “
Supplemental Decision”) (annexed hereto as Exhibit “A”). The Supplemental Decision raises four
substantial questions of law or policy, because of the absence of, and departure from, officially
reported Board precedent. In addition, compelling reasons exist in this case for reconsideration of
an important Board rule or policy. 29 C.F.R. § 102.67(d)(1)(i),(ii), and (4).
First, the Supplemental Decision departs from long-standing, black letter, officially
reported Board precedent by administratively determining that all strikers who were not reinstated
by the eligibility date are not eligible to vote in the election conducted more than a year from the
commencement of an economic strike, regardless of whether such strikers had been permanently
replaced or not. This is a departure from Board precedent, which has long held that economic
strikers retain voter eligibility even after the 12-month period established by Section 9(c)(3) of the
National Labor Relations Act (the “Act”), if they have not been permanently replaced. Gulf States
Paper Corp., 219 NLRB 806 (1975). According to the Excelsior lists submitted by the Employer,
at least 303 strikers have not been replaced. The strikers who have not been replaced have been
disenfranchised inconsistent with Board law.
Second, the Supplemental Decision departs from long-standing, black letter, officially
reported Board precedent by administratively determining, without any evidentiary record or basis,
that all strikers whom the Employer unilaterally placed on an untimely, supplemental Excelsior
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list were ineligible to vote, because all of those strikers had allegedly voluntary resigned or
abandoned their employment with the Employer. This is a departure from Board precedent, which
has established a presumption that all employees who do not work during a strike are strikers, and
places the burden on the Employer to rebut that presumption by proving that employees quit,
resigned, or took other permanent jobs demonstrating that they abandoned the Employer’s
employment. See, In re John A. Thomas Crane & Trucking Co., 224 NLRB 214 (1976). The
Supplemental Decision both improperly relieves the Employer of this burden and overrules the
Union’s objections Nos. 6 and 7 related to the untimely Excelsior list containing the names of
strikers that are presumed by established Board precedent to be strikers and eligible to vote.
Third, the Supplemental Decision departs from long-standing, black letter, officially
reported Board precedent by administratively determining, without any evidentiary record or basis,
that all replacements hired by Charter during the strike are permanent replacements. This is a
departure from Board precedent, which has explicitly and unambiguously held that the Employer
bears the burden of proving the permanent status of replacements in all cases. O.E. Butterfield,
Inc., 319 NLRB 1004 (1995). The Supplemental Decision improperly relieves the Employer of
this burden, simultaneously enfranchising all replacements, regardless of their permanency, and
disenfranchising all replaced strikers, with no evidentiary record establishing that the replacements
are, in fact, permanent, rather than temporary, replacements.
Fourth, the Supplemental Decision raises substantial questions of law and policy, due to
the absence of, and departure from officially reported Board precedent, while also presenting
compelling reasons for reconsideration of an important Board rule or policy, by encroaching on
the authority of the Board under the Act in representation cases, and overstating the holding in
Times Square Stores Corporation, 79 NLRB 361 (1948) to find that the General Counsel’s final
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authority extends to whether a strike converted from an economic to an unfair labor practice strike,
as distinct to the General Counsel’s undisputed authority over the predicate issuance and
prosecution of unfair labor practice complaints under the Act. The Supplemental Decision’s
requirement that the General Counsel’s theory of an unfair labor practice complaint must
specifically allege a conversion in order for the Board to find a strike converted to an unfair labor
practice strike does not exist in officially reported Board precedent, and, as illustrated by this case,
such a requirement would impermissibly strip the Board of authority over representation cases and
disrupt the statutory balance set by the Act between the authority of the Board and the authority of
the General Counsel.
BACKGROUND
On March 28, 2017, a bargaining unit of approximately 1,800 members, represented by the
Union since about 1967, went on strike against the Employer. The strike continues to date. During
the course of the strike, the Employer has engaged in a pattern of unfair labor practices, including
many for which the General Counsel has either authorized or issued complaints concerning
unlawful conduct which unambiguously signaled to strikers that returning to their former positions
at the Employer with the Union as a bargaining representative was impossible. Thus, the strike
continued.
In Case Nos. 02-CA-202436 and 02-CA-202706, the Union alleged, inter alia, that since
on or about March 28, 2017 (the commencement of the strike) the Employer “conditioned
continued employment for bargaining unit employees upon their providing written proof of their
resignation from their exclusive bargaining representative, [Local 3],” and that the Employer
engaged in unlawful surveillance of a lawful strike or other protected union activities, both at the
picket line and elsewhere. The Regional Director approved settlement of Case Nos. 02-CA-202436
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and 02-CA-202706 on February 28, 2018 with a “scope of the agreement clause” that reserves the
right to use the alleged conduct therein as a basis for finding conversion to an unfair labor practice
strike. Outdoor Venture Corp., 327 NLRB 706 (1999) (interpreting scope of the agreement clause)
(charges and settlement agreement annexed hereto as Exhibit “B”). The import of the Employer’s
conduct was to send a clear and compelling message to all strikers that they would not be reinstated
as a result of their engagement in protected concerted activity, and they certainly would not be
reinstated with the Union as their bargaining representative.
In Case Nos. 02-CA-183148 and 02-CA-186603 a complaint issued on March 31, 2017,
near the time of the commencement of the strike on March 28, 2017. In those cases, the Union
alleged, inter alia, that since about April 1, 2014, the Employer refused to bargain over unilateral
changes to the terms and conditions of employees, including training, and disciplined employees
who had been denied Section 7 and Weingarten protections. The Regional Director approved
settlement of Case Nos. 02-CA-183148 and 02-CA-186603 on June 5, 2017 with a “scope of the
agreement clause” that reserves the right to use the alleged conduct therein as a basis for finding
conversion to a ULP strike. Outdoor Venture Corp., 327 NLRB 706 (1999) (interpreting scope of
the agreement clause) (settlement agreement and notice posting annexed hereto as Exhibit “C”).
The import of the Employer’s conduct here signaled to strikers that the Union no longer had the
power to bargain for the Employer’s employees or to represent its members employed by the
Employer.
As explained in the Regional Director’s Supplemental Decision, in Case Nos. 02-CA220539 and 02-CA-223159, the Regional Director authorized a complaint alleging that the
Employer unlawfully: “1) terminated the Laidlaw recall rights of seven striking employees; 2)
terminated the employment of those seven employees, upon their unconditional offers to return to
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work; and, 3) refused to reinstate eight striking employees to their former or substantially
equivalent positions (including the seven terminated employees), upon their unconditional offers
to return to work, in violation of Section 8(a)(1) and (3) of the Act.” (Exhibit A, p. 2). In addition,
the authorized complaint will allege the unlawful terminations of two (2) additional strikers during
the critical period before the election. Id.
Further, with respect to Case Nos. 02-CA-220539 and 02-CA-223159, the Regional
Director initially authorized issuance of a complaint specifically alleging in the theory of that
complaint that based on the unfair labor practices in those cases, and “substantial evidence of
dissemination,” the strike converted from an economic strike to an unfair labor practice strike on
or about February 22, 2018 (and continued to date). (February 13, 2019 notification to Union
annexed hereto as Exhibit “D”) (citing Gaywood Mfg. Co., 299 NLRB 697 (1990); F.L. Thorpe &
Co., Inc., 315 NLRB 147 (1994); Chicago Beef Co., 298 NLRB 1039 (1990); Vulcan-Hart Corp.,
262 NLRB 167 (1982); Pittsburgh and New England Trucking Co., 238 NLRB 1706 (1978).
Subsequently, the issue of whether the unfair labor practices in, just two (2) of the cases, Case
Nos. 02-CA-220539 and 02-CA-223159, alone converted the strike from an economic to an unfair
labor practice strike was submitted to the NLRB Division of Advice on or about April 18, 2019.
(February 27, 2019, April 18, 2019 and May 23, 2019 email correspondence from the Region to
the Union annexed hereto as Exhibit “E”). The Union was later advised on or about May 23, 2019
that the General Counsel summarily overturned the Regional Director’s recommendation with
respect to the specific theory of whether the unfair labor practices in Case Nos. 02-CA-220539
and 02-CA-223159 converted the strike to an unfair labor practice strike, providing no explanation
for the basis of his decision, and denying the Union’s request to appear and be heard on the issue.
Id. The General Counsel did not overturn the Regional Director’s merit determinations regarding

5

the unfair labor practice charges in Case Nos. 02-CA-220539 and 02-CA-223159. (See, Exhibit
A, p. 2).
Furthermore, as also explained in the Supplemental Decision, the Regional Director
authorized the issuance of a complaint in Case No. 02-CA-219532, alleging that the Employer
unlawfully refused to provide the Union with information relevant to processing a grievance
concerning the Union’s alleged violation of the “no strike” clause contained in an expired,
unenforceable collective bargaining agreement. (Exhibit A, fn. 5).
Additionally, the Region’s investigation in Case Nos. 02-CA-237265 was held in abeyance
pending an objections hearing on the same allegations, relating to alleged promises, implied
promises, threats, implied threats, and statements of futility made by Employer representatives to
employees at captive audience meetings held during the critical period before the election (and
captured on an audio recording supplied the Region). (Exhibit A, p. 2).
Meanwhile, the instant petition was filed on May 10, 2018. A Decision and Direction of
Election issued on June 18, 2018. A Notice and Direction of Election issued on January 10, 2019.
As reviewed in the Supplemental Decision, after a mail ballot election with 2,437 eligible
voters, the parties challenged the eligibility of all 1601 voters who returned non-void ballots.
Relevant here, the Union challenged 601 ballots returned by replacements on the basis that
they were temporary replacements during an unfair labor practice strike. The Employer and
Petitioner challenged 666 ballots returned by strikers on the basis that they were strikers who had
been permanently replaced. The Employer and Petitioner challenged an additional 117 ballots
returned by strikers, on the basis they were not employed on the payroll eligibility date (i.e., strikers
who had voluntary resigned during the strike, according to the Employer). These specific strikers
did not initially appear on the Employer’s Excelsior list. Only after the Union objected to their
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omission, did the Employer submit an additional, supplemental list of strikers that it unilaterally
decided had resigned or otherwise abandoned their employment with the Employer. As a result of
the Employer’s failure to include these strikers on the initial Excelsior lists, all the strikers
appearing on the Employer’s untimely supplemental Excelsior list received late ballots.
A Corrected Tally of Ballots issued on February 26, 2019.
On April 17, 2019, the Regional Director issued an Interim Decision on Challenges (the
“Interim Decision”) directing that the challenges to the ballots cast by 332 strikers who returned
to work before the January 3, 2019 payroll period for eligibility be overruled. On August 5, 2019,
the Regional Director issued the subject Supplemental Decision on Challenges and Objections (the
“Supplemental Decision”), in which the Regional Director administratively resolved, without a
challenge hearing, all of the parties’ challenges to voter eligibility and directed the ballots be
opened and counted accordingly.
Significantly, the Supplemental Decision sustained the Employer and Petitioner’s
challenges to the ballots cast by 666 strikers, regardless of whether they had been permanently
replaced or not.
The Supplemental Decision further sustained the Employer and Petitioner’s challenges to
the ballots cast by 117 voters whom the Employer asserts voluntarily resigned during the strike,
with no evidentiary record or basis referenced regarding whether these alleged strikers had, in fact,
resigned or otherwise abandoned their employment with the Employer.

Relatedly, the

Supplemental Decision overruled the Union’s objections, Nos. 6 and 7 pertaining to the untimely
supplemental Excelsior list containing the names of these strikers.
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The Supplemental Decision also overruled the Union’s challenges to the ballots cast by
601 replacements, with no evidentiary record or basis regarding whether the replacements were
permanent or temporary replacements.
Finally, the Supplemental Decision overstated Times Square Stores Corporation, 79 NLRB
361, 365 (1948), well beyond its holding or rationale, to improperly divest the Board of authority
to consider conversion theories in representation cases, if the General Counsel, after issuing an
unfair labor practice complaint, did not specifically allege that the strike converted to an unfair
labor practice strike as part of a theory in prosecuting the unfair labor practice complaint.
GROUNDS FOR REVIEW
The Supplemental Decision raises substantial questions of law or policy, because of the
absence of, and departure from, officially reported Board precedent. In addition, compelling
reasons exist for reconsideration of an important Board rule or policy. 29 C.F.R. § 102.67(d)(1)(i)(ii), and (4).
I.

THE SUPPLEMENTAL DECISION DEPARTS FROM OFFICIALLY
REPORTED
BOARD
PRECEDENT
BY
ADMINISTRATIVELY
DETERMINING THAT ALL STRIKERS ARE INELIGIBLE TO VOTE
REGARDLESS OF WHETHER THEY HAVE BEEN REPLACED
The Supplemental Decision misapplies extant Board precedent by reasoning, “where an

election is conducted more than a year from the commencement of an economic strike, only those
replaced economic strikers who are actually reinstated by the eligibility date of the election are
eligible to vote.” (Exhibit “A,” pp. 4, 6) (citing Wahl Clipper Corp., 195 NLRB 634 (1972)).
Based on this misstatement of Board law, made twice in the Supplemental Decision, the Regional
Director sustained all of Employer and Petitioner’s challenges to striker ballots. Id.
Economic strikers who have been on strike in excess of 12 months and who have been
permanently replaced are ineligible to vote in an election pursuant to Section 9(c)(3) of the Act.
8

Wahl Clipper Corp., 195 NLRB 634 (1972); Thoreson-McCosh, Inc., 329 NLRB 630 (1999).
However, the Board has long held that economic strikers who have been on strike in excess of 12
months retain their eligibility to vote if they have not been permanently replaced. Gulf States Paper
Corporation, 219 NLRB 806 (1975) (“Gulf States”); see also, Erman Corporation, 330 NLRB 95
(1999) (“under [Gulf States], an economic striker retains his eligibility to vote even after the 12month period set forth in Section 9(c)(3), if he has not been permanently replaced.”); ThoresonMcCosh, Inc., 329 NLRB 630 (1990) (“the Board has ruled that unreplaced strikers are not subject
to the 9(c)(3) limitation based on the legislative history of the provisions as amended”) (citing Gulf
States); Lambs-Grays Harbor Co., 295 NLRB 355 (1989).
In Gulf States, the Employer and the Petitioners contended that all economic strikers were
ineligible to vote in a decertification election conducted more than 12 months after the
commencement of the strike under Section 9(c)(3) of the Act and Wahl Clipper Corp., 195 NLRB
634 (1972). 219 NLRB, at 806. The Board explicitly rejected this argument, finding that Section
9(c)(3) of the Act “places no restriction on [unreplaced economic strikers’] voting eligibility
similar to that imposed upon replaced strikers. Nor did the Board in Wahl Clipper decide that
unreplaced economic strikers lose their voting eligibility in any election held more than a year
after the commencement of a strike; which was not an issue in the case.” Id., at 806-807 (emphasis
added). Interpreting the amendments to Section 9(c)(3) and the definition of “employee” under
the Act, the Board in Gulf States concluded that unreplaced economic strikers retain their eligibility
to vote, and that Wahl Clipper did not require that a striker actually be reinstated to his position
prior to the eligibility date in order to retain eligibility to vote. Id. Accordingly, contrary to the
Supplemental Decision, the Board held that economic strikers who have not been permanently
replaced continue to remain eligible to vote in the decertification election. Id., at 807.
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The Board has consistently applied this black letter law and rejected findings that all
striking employees are ineligible to vote, in the absence of evidence meeting the Employer’s
burden to demonstrate that such strikers were permanently replaced.

See, e.g., OMNOVA

Solutions, Inc., (Unpublished), 2012 BL 493969 (2012); Thoreson-McCosh, Inc., 329 NLRB 630
(1990) (reasoning “that permanently replaced economic strikers are not eligible to vote…, which
the Board has applied consistently since 1972, remains sound…”) (emphasis added).
As in Gulf States, it is facially apparent from the Excelsior lists submitted by the Employer
that a significant number of strikers have not been replaced. As reviewed in the Supplemental
Decision, the Employer created multiple lists:
1. An Employer-entitled “Eligible Voters” list containing 1293 voters (annexed hereto as
Exhibit “F” scaled to 4 sheets per page). This list contained both replacements and
former strikers who had returned to work prior to the eligibility date (“crossovers”).
2. In support of its challenges, the Employer later produced to the Region and the Union
a list of 453 “crossover” employees (annexed hereto as Exhibit “G”). It follows that
the “Eligible Voters” list contained 840 replacements and 453 crossovers. The ballots
of voters appearing on this list were the subject of the Interim Decision directing the
opening and counting of “crossover” ballots.
3.

A “Striker” list containing 841 voters (annexed hereto as Exhibit “H” scaled to 4 sheets
per page). This list contained all voters whom the Employer believed remained on
strike during the eligibility period.

4. An untimely “Voluntary Separations” list containing 302 voters (annexed hereto as
Exhibit “I” scaled to 4 sheets per page). This list contained all voters whom the
Employer unilaterally asserted were former strikers who had resigned their positions
and relinquished their reinstatement rights prior to the eligibility period. As explained
in Point II, infra, the Board presumes that employees not at work during a strike are
strikers. This list was only submitted to the Region after the Union objected to the
omission of these presumed strikers, and all voters on this list received late ballots.1

1

Contrary to the Supplemental Decision’s description of this list (Exhibit A, p. 6), it does not include strikers
whom the Employer has terminated during the strike, as opposed to alleged resignations or retirements.
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From the record facts above, at the very least, 1,596 employees were on strike (with 453
strikers returning to work; 302 strikers allegedly voluntarily resigning their positions; and 841
strikers remaining on strike past the eligibility date). The 1,596 strikers are exclusive of an
unknown number of employees who have been terminated by the Employer or have involuntary
separated during the strike.
On the other hand, the Employer was operating with a complement of only 1,293
employees on the eligibility date according to the Employer’s “Eligible Voters” list.
Accordingly, at least 303 strikers have not been replaced.
Employer representatives readily admit that the Employer is operating with a reduced
complement of employees during the strike, and the Union has provided evidence of such
admissions to the Region in connection with the Union’s challenges and objections to the election
in the instant representation case. For example, during a captive audience meeting held on January
11, 2019, an Employer representative stated: “[W]e had 1,700 people before the strike, right? We
implemented a higher wage, higher benefits, career progression, we have a merit plan. We just
couldn’t implement it, we couldn’t do it because of the union situation. We’ve replaced the work
of 1,750 with 1,300. That’s about, what, 25 percent?” (Excerpt of certified transcript from audio
recording of January 11, 2019 captive audience meeting annexed hereto as Exhibit “J”). Based on
the Employer’s own representations and lists submitted to the Region in this case, hundreds of
strikers have not been replaced.
To the extent that the Employer may argue that the positions of economic strikers have
been eliminated, Board precedent requires the Employer to affirmatively establish “the underlying
cause for the elimination of their positions to ensure that the economic justifications warranting
forfeiture of their employment status are not predicated wholly on considerations flowing from the
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strike itself.” Thoreson-McCosh, Inc., 329 NLRB 630 (1990) (citing Erman Corp., 330 NLRB 95
(1999); Lambs-Grays Harbor Co., 295 NLRB 355, 357 (1989); Kable Printing Co., 238 NLRB
1092 (1978)). “Before disenfranchising a former strike, the employer has the burden of showing
the elimination of a striker’s position and it is not enough to show a temporary depressed economic
condition.” Id. (citing Erman Corp., 330 NLRB 95 (1999); Gulf States, supra, 219 NLRB at 806807; Globe Molded Plastics, 200 NLRB 377 (1972)).
For example, in Gulf States, supra, the Board found evidence presented at hearing that the
employer would have been forced to lay off some of its employees, that it had been operating with
78 instead of its usual 124 unit employees at the start of the strike, and that there had been a
decrease in the number of orders being placed, all because of economic conditions, was insufficient
to show that the jobs of the unreplaced strikers had been permanently eliminated. 219 NLRB at
807. The Employer here has not met its burden of establishing that it has permanently eliminated
any of the positions of the strikers for reasons not predicated wholly on considerations flowing
from the strike itself, which is an evidentiary issue ordinarily resolved on a hearing record.
The Union previously argued in submissions to the Region that unreplaced strikers are
eligible to vote, regardless of the status of the strike, in both the Union’s Statement of Position
concerning the challenges (wherein the Union pointed out the obvious fact that “strikers have not
been permanently replaced”) and the Union’s Supplemental Statement of Position concerning the
challenges to “crossover” employees (wherein the Union asserted that, “if the strike is an economic
strike, the strikers who have not been permanently replaced remain eligible to vote”).
The Supplemental Decision therefore departs from established Board precedent, see, Gulf
States, supra, and apparently overlooks the record facts that a significant number of strikers,
extending into the hundreds, have not been replaced, by administratively determining that all
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strikers are ineligible to vote in the decertification election. Section 9(c)(3) does not apply to the
strikers who have not been replaced, and such strikers retain their eligibility to vote. These strikers
have been improperly disenfranchised by the Supplemental Decision.
II.

THE SUPPLEMENTAL DECISION DEPARTS FROM OFFICIALLY
REPORTED
BOARD
PRECEDENT
BY
ADMINISTRATIVELY
DETERMINING THAT SOME STRIKERS ARE INELIGIBLE TO VOTE
WITHOUT THE EMPLOYER AFFIRMATIVELY ESTABLISHING THAT
THOSE STRIKERS HAD RESIGNED OR ABANDONED THEIR
EMPLOYMENT WITH THE EMPLOYER
The Supplemental Decision recognizes that a group of strikers, whom the Employer

unilaterally asserted had “voluntarily separate[ed],” were not initially placed on the Employer’s
Excelsior lists. (Exhibit “A,” p. 6). Upon discovering that the Employer had hidden or left a
significant number of strikers off the Excelsior lists, the Union objected, because the Employer
had omitted strikers who had not voluntary resigned or retired. Id. Emphasizing this fact, the
Union pointed to the fact that extant unfair labor practices, then under investigation by the Region,
alleged that the Employer unlawfully deemed strikers to have resigned, including in violation of
their Laidlaw rights. Thereafter, the Employer submitted an untimely supplemental Excelsior list
on January 31, 2019, a full 6 days after the ballots had already gone out to voters in the mail ballot
election, concerning strikers it had, by itself without authorization or disclosure, decided were no
longer strikers. 117 voters appearing on this list returned ballots, and these 117 ballots were
challenged by the Petitioner and Employer on the basis that these strikers were not employed on
the eligibility date. (See, Exhibit A, p. 6).
Contrary to Board precedent, the Supplemental Decision administratively resolved and
sustained the Employer and Petitioner’s challenges to all 117 ballots cast by voters appearing on
the Employer’s list of voters that the Employer urges have voluntarily separated prior to the
eligibility date. (Exhibit A, p. 6). However, the Board has long established a presumption that all
13

employees who do not work during a strike are strikers, and it is the challenging Employer’s
burden to rebut that presumption by proving that employees quit, resigned, or took other permanent
jobs demonstrating that they abandoned the Employer’s employment. In re John A. Thomas Crane
& Trucking Co., 224 NLRB 214 (1976) (“It is well established that an economic striker is
presumed to continue in that status, and is, therefore, eligible to vote under Section 9(c)(3), and
‘[t]o rebut the presumption, the party challenging his vote must affirmatively show by objective
evidence that he has abandoned his interest in his struck job’”) (citing Pacific Tile and Porcelain
Company, 137 NLRB 1358 (1962) (overruled on other grounds, O.E. Butterfield, Inc., 319 NLRB
1004 (1995) (overruling Pacific Tile presumption that replacements are also permanent due, in
part, to an employer’s superior access to information, see Point III, infra)) and Roylyn, Inc, 178
NLRB 197 (1969)); see also, Virginia Concrete Co., 316 NLRB 261, 264 (1995) (articulating
presumption of continued eligibility), enfd. 75 F.3d 974 (4th Cir. 1996); Lambs-Grays Harbor Co.,
295 NLRB 355, 357 (1989) (same); Gulf States, 219 NLRB at 806 (same).
Fundamentally at odds with the reasoning in the Supplemental Decision, under Board law,
it is neither the Regional Director’s nor the Union’s burden to establish that an economic striker
remains on strike, nor is there any requirement that there exist an unfair labor practice charge
concerning any striker that the Employer unilaterally decided it would deem resigned or
separated—instead of continuing on strike. And it is certainly not the Union’s burden to make
such an evidentiary showing prior to a challenge hearing on the Employer and Petitioner’s
challenges. Under Board precedent, economic strikers are presumed to continue in that status as
a matter of law. Id; In re Nate Ben's Reliable, Inc., 219 NLRB 818 (1975) (“the Board will presume
that an economic striker continues in such status and, hence, is eligible to vote under Section
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9(c)(3)”) (internal quotation marks omitted) (citing Pacific Tile and Porcelain Company, 137
NLRB 1358 (1962)).
It is the Employer’s burden to affirmatively prove that strikers have resigned or retired in
order to rebut that presumption in connection with their challenges. Id. The Supplemental
Decision departs from Board precedent by flipping the Board rule on its head and applying the
reverse presumption that all voters on the Employer’s supplemental Excelsior list have abandoned
their employment and are no longer strikers, and further presumes that their unproven separations
are valid due to the absence of an unfair labor practice charge, without requiring the Employer to
affirmatively prove that any strikers have resigned or retired in support of the Employer and
Petitioner’s challenges. (See, Exhibit A, p. 6).
Relatedly, the Supplemental Decision overruled the Union’s objections, nos. 6 and 7,
regarding the timeliness of the Excelsior lists in a manner inconsistent with the established Board
precedent referenced above. See, Pacific Tile and Porcelain Company, 137 NLRB 1358 (1962).
Economic strikers are presumed to continue in that status, and the Employer may only rebut that
presumption by affirmatively proving that strikers have resigned or retired. The Employer did not
attempt to rebut the presumption by proving that strikers had resigned. Instead, the Employer
attempted to hide them. The Employer unilaterally left presumed strikers pursuant to Board law
off the initial Excelsior lists, only to belatedly include them after the Union noticed their omission
and objected. As a result of the Employer’s failure to include presumed strikers on its Excelsior
lists, this group received late mail ballots. (See Exhibit A, p. 6) (reviewing facts concerning the
Employer’s supplemental Excelsior list).
Board law does not permit the Employer to unilaterally, and secretly, conclude that a striker
is no longer a striker and decide to leave that striker off an Excelsior list in a decertification
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election. There is no evidence in the Supplemental Decision to rebut the presumption that the
strikers on the Employer’s supplemental Excelsior list retained their status as strikers. Instead, the
Supplemental Decision administratively concludes that all of these strikers have quit, (and
presumes that these resignations are lawful due to the absence of an unfair labor practice charge)
simply because the Employer placed them on a different, untimely, list. It is self-evident that the
Union’s objection nos. 6 and 7 should therefore have been noticed for an objections hearing,
because the Employer omitted presumed strikers as a matter of law from the Excelsior list, thus
submitting an incomplete Excelsior list, and that such omissions resulted in over three hundred
presumed strikers receiving late ballots.
The Supplemental Decision departs from officially reported Board precedent by sustaining
the Employer and Petitioner’s challenges to 117 ballots on the basis that these strikers have
resigned or retired, because these strikers are entitled under Board law to a presumption that they
continued as strikers, which may only be rebutted by the Employer affirmatively proving that they
have resigned or retired. Similarly, the Supplemental Decision departs from the same Board
precedent by overruling the Union’s objections concerning the Employer’s untimely Excelsior list
submitted in connection with these presumed strikers, which resulted in late ballots sent to 302
voters.
III.

THE SUPPLEMENTAL DECISION DEPARTS FROM OFFICIALLY
REPORTED
BOARD
PRECEDENT
BY
ADMINISTRATIVELY
DETERMINING THAT ALL REPLACEMENTS ARE PERMANENT
REPLACEMENTS WITHOUT ANY EVIDENTIARY RECORD OR BASIS
After the Supplemental Decision explains that the Region will not allege that the strike

converted from an economic to an unfair labor practice strike in the authorized complaint in Case
Nos. 02-CA-220539 and 02-CA-223159, and misconstrues Wahl Clipper Corp., 195 NLRB 634,
636 (1972), see Point I, supra, the Supplemental Decision then makes an unexplained and totally
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unconnected leap to the conclusion that the 601 replacement ballots challenged by the Union, “are
not temporary striker replacements but rather permanent employees.” (Exhibit A, p. 4). This
conclusion, which is not further explained anywhere in the Supplemental Decision, departs from
officially reported Board precedent, which “presumes that replacements for strikers are temporary
employees in all Board cases.” O. E. Butterfield, Inc., 319 NLRB 1004 (1995).
It is well-settled that the Board presumes that replacements are temporary and the
Employer bears the burden of proving the permanent status of the replacements. Id.; Consolidated
Delivery & Logistics, Inc., 337 NLRB 524 (2002); Capehorn Industry, Inc., 336 NLRB 364 (2001)
(“the employer bears the burden of proving the permanent status of the hired replacements”);
Hansen Bros. Enterprises, 279 NLRB 741 (1986) (same). “Significant in meeting this burden is
an adequate showing that there was a mutual understanding between the employer and the
replacements that the nature of their employment was permanent.” Target Rock Corp., 324 NLRB
373(1997) enf'd. 172 F.3d 921 (D.C. Cir. 1998); O.E. Butterfield, 319 NLRB at 1004-1005; Harvey
Manufacturing, 309 NLRB 465, 468 (1992). The rationale for this burden is “[b]ecause an
employer is the party with superior access to the relevant information, the burden should logically
be placed on it to show that it had a mutual understanding with the replacements that they are
permanent.” O. E. Butterfield, Inc., 319 NLRB at 1006.
The Supplemental Decision relieves the Employer of this burden by administratively
determining that all of the replacements are permanent, based on no evidentiary record or basis,
seemingly only because the Region will not allege that the strike converted from an economic to
an unfair labor practice strike, which has absolutely nothing to do with the Employer’s burden to
prove replacements are permanent under Board law. O. E. Butterfield, Inc., 319 NLRB 1004
(1995). As a matter of law, the at-issue replacements are presumed to be temporary. Id. Again,
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as also in Point II, supra, the Supplemental Decision fails to apply the appropriate presumptions
and burdens required by Board precedent, and its departure from Board precedent simultaneously
disenfranchised a large group of strikers (whom may not have been permanently replaced), while
enfranchising all their replacements (whom may not be permanent replacements), without the
required evidentiary record or basis.
IV.

THE SUPPLEMENTAL DECISION OVERSTATES THE AUTHORITY OF
THE GENERAL COUNSEL WITH RESPECT TO STRIKE CONVERSION IN
REPRESENTATION CASES AND ENCROACHES ON THE AUTHORITY OF
THE BOARD
The Supplemental Decision emphasizes the undisputed authority of the General Counsel

under Section 3(d) of the Act over the issuance and prosecution of complaints pursuant to
proceedings under Section 10 of the Act. (Exhibit A, p. 4). However, the Supplemental Decision
exaggerates this authority well beyond proceedings under Section 10 of the Act and fails to
recognize the competing authority of the Board under Section 9(c) of the Act over representation
cases. Specifically, citing Times Square Stores Corporation, 79 NLRB 361, 365 (1948) (Times
Square), the Supplemental Decision provides, “[a]n initial finding that a strike was caused by
unfair labor practices may be made only in unfair labor practice proceedings.” (Exhibit A, p. 4).
As applied to the facts of this case, this conclusion stretches Times Square beyond its holding and
rationale, and overextends the authority of the General Counsel into representation cases,
encroaching on the authority of the Board.
In Times Square, the Regional Director dismissed several unfair labor practice charges for
lack of merit, and the Board was thereafter asked to determine the eligibility of certain challenged
voters in a representation case involving a strike. Id. at 362-363. The Board analyzed the tension
between Section 9(c) of the Act, which “vests the Board with authority to direct elections in
representation proceedings…not circumscribed by any limitations, except those specifically
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described in the Act or in the Rules and Regulations….” and Section 3(d) of the Act, which
provides that the General Counsel “shall have final authority, on behalf of the Board, in respect of
investigation of charges and issuance of complaints.” Id. at 364 (emphasis in original).
Recognizing that “proceedings on objections and challenges are unquestionably part of the
investigation concerning a question of representation,” the Board considered “whether the Board
is empowered to make such a determination [that the strike was caused by an unfair labor practices]
when the General Counsel has declined to issue a complaint alleging the commission of unfair
labor practices.” Id. (emphasis added).
Finding that the Board may not make its own determinations regarding unfair labor
practices from the facts presented in a representation case record, the Times Square Board held
that the Board could not determine in a representation case that a strike converted to an unfair labor
practice strike in the absence of the General Counsel initially exercising his authority to issue a
complaint in an unfair labor practice proceeding. Id. at 365 (“the Board may not review the General
Counsel’s administrative dismissals of unfair labor practice charges, regardless of the grounds for
his action”). The Board reasoned that permitting the Board to find that a strike converted to an
unfair labor practice strike in the absence of unfair labor practice findings, would create the
“undesirable situation of the Board’s acting in practice as a forum for considering the content of
charges which the General Counsel, for reasons satisfactory to himself, has thought it proper to
dismiss.” Id. Because there were no “findings of unfair labor practice on the facts…involved made
in any other proceeding,” the Board “ha[d] no choice but to find…that the strike was an economic
strike, and that the strikers who participated therein are economic strikers. Id.
Times Square therefore addresses circumstances in which the “General Counsel has
declined to issue a complaint alleging the commission of unfair labor practices,” Times Square, 79
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NLRB at 364, as opposed to the instant case, in which the General Counsel has exercised his
authority over proceedings under Section 10 and has issued or authorized complaints regarding
multiple unfair labor practice charges during the strike, but has declined to specifically allege that
the strike converted to an unfair labor practice strike as part of the theory of the complaint in Case
Nos. 02-CA-220539 and 02-CA-223159. In fact, the General Counsel has exercised his discretion
again and again, by issuing or authorizing multiple complaints during the strike in Case Nos. 02CA-202436; 02-CA-202706; 02-CA-183148; 02-CA-186603; 02-CA-220539; 02-CA-223159;
and 02-CA-219532, alleging a range of unfair labor practices, such as the Employer conditioning
continued employment upon employees providing written proof of their resignation from the
Union, the Employer conducting unlawful surveillance of lawful strike activities, the Employer
refusing to bargain with the Union over unilateral changes, the Employer denying Weingarten
protections, the Employer unlawfully terminating strikers upon their unconditional offers to return
to work (including during the critical period before the election), the Employer unlawfully
assigning returning to strikers to nonequivalent positions, and the Employer unlawfully refusing
to produce documents and information to the Union in connection with the Union’s information
requests concerning strike issues. The General Counsel only limitedly (and without explanation)
overturned the recommendation of the Regional Director and decided that he would not include a
conversion theory in the theory of the complaint in Case Nos. 02-CA-220539 and 02-CA-223159
(a determination which had no bearing and did not change the actual unfair labor practices alleged),
although he did not overturn the Regional Director’s merit determinations regarding the unfair
labor practices at issue in those charges.
There is no extant Board precedent endorsing the Supplemental Decision’s new bright line
reasoning that the Board cannot determine that a strike converted to an unfair labor practice strike
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as the consequence of multiple unfair labor practice findings prosecuted by the Regional Director,
merely because the General Counsel has decided not to allege a particular theory of an unfair labor
practice charge for which he has authorized the issuance of a complaint. As demonstrated by this
case, such a decision would permit the General Counsel to reach into a representation case to
resolve challenges and objections, based on factual determinations which have no bearing on the
unfair labor practice case, and encroach on the general, uncircumscribed authority vested in the
Board by Section 9(c) of the Act.
Unlike Times Square, there is no attempt to backdoor unfair labor practice allegations
found to be unmeritorious by the General Counsel into a representation case by seeking review of
the predicate unfair labor practices before the Board. Nor does the “undesirable situation” of the
Board “considering the content of charges which the General Counsel…has thought it proper to
dismiss,” present itself here. Where unfair labor practice findings exist (or are pending), the
General Counsel should not be permitted to strip the Board of the authority vested in it by Section
9(c) of the Act to make findings regarding the consequences of those unfair labor practices in
representation cases, which are only relevant to the representation case, when determining
challenges regarding voter eligibility and objections.
Moreover, it is well settled that, after the General Counsel exercises his discretion to
proceed on an unfair labor practice case covered by Section 10 of the Act, the Board has authority
to find violations of the Act on a different theory from the theory specifically alleged by the
General Counsel in an unfair labor practice complaint. As the Board has recently reaffirmed, “[t]he
Board, with court approval, has repeatedly found violations for different reasons and on different
theories from those of administrative law judges or the General Counsel…where the unlawful
conduct was alleged in the complaint.” Local 58, IBEW (Paramount Industries, Inc.), 365 NLRB
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No. 30 (2017) (emphasis in original) (citing Hawaiian Dredging Construction Co., 362 NLRB No.
10 , slip op. at 2 fn. 6 (2015); Pepsi America, Inc., 339 NLRB 986 (2003); Jefferson Electric Co.,
274 NLRB 750, 750-751 (1985), enfd. 783 F.2d 679 (6th Cir. 1986); NLRB v. WTVJ, Inc., 268
F.2d 346, 348 (5th Cir. 1959)); see also, Riverside Produce Co., 242 NLRB 615 (1979).
In short, the Board is not “precluded from finding a violation on a theory the General
Counsel has not pursued.” Id. Here, the Board should not be precluded from finding that the strike
converted to an unfair labor practice strike, based on the unfair labor practices upon which the
General Counsel has authorized or issued complaints, even if the General Counsel has not alleged
a conversion theory as part any unfair labor practice complaint. After the prosecution of unfair
labor practice charges, the General Counsel cannot limit the Board’s reasoning or restrict the
theories that the Board considers in representation cases when determining eligibility issues related
to challenges and objections.
The specific nature of the unfair labor practices for which the General Counsel has
authorized the issuance of a complaint here directly implicate eligibility issues in the representation
case, which are for the Board to determine. For example, the unfair labor practices in Case Nos.
02-CA-220539 and 02-CA-223159 include, inter alia, allegations that the Employer unlawfully
terminated strikers who made unconditional offers to return to work. Under the eligibility
determinations made in the Supplemental Decision, the Employer therefore unlawfully stopped
strikers from making themselves eligible to vote by terminating them when they sought to return
to work prior to the eligibility date. Based on the “substantial evidence of dissemination provided
to the Region,” (Exhibit “D”), strikers learned that it was futile or impossible to attempt to return
to work, and were thereby discouraged from doing so before the eligibility date in the election –
again rendering them ineligible to vote under the Supplemental Decision’s eligibility
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determinations. The connection between the unlawful conduct upon which the General Counsel
has authorized the issuance of a complaint and the eligibility determinations that are for the Board
to decide is direct and clear.
The Supplemental Decision analysis regarding the General Counsel’s authority to control
the theories considered by the Board with respect to conversion is therefore made in the absence
of Board precedent, without a reasoned basis, is a departure from analogous officially reported
Board precedent, and presents compelling reasons for reconsideration of an important Board rule
or policy. 29 C.F.R. § 102.67(d)(i)-(ii) and (4).
V.

MOTION FOR IMPOUNDMENT OF BALLOTS
The Union hereby moves pursuant to 29 C.F.R. § 102.67(j)(iii) for impoundment of the

ballots subject to the Supplemental Decision. The particular circumstances of this case warrant
interim relief, because the Supplemental Decision prematurely administratively resolved, without
a challenge hearing, the parties’ challenges to well over one thousand ballots in a manner contrary
to well-settled Board precedent. The 263 ballots cast by the replacement employees (whom are
not crossovers), along with the 666 and additional 117 ballots cast by strikers and presumed strikers
should therefore be impounded until the required evidentiary record and basis can be established
to determine the challenges. Considering the Supplemental Decision applies the diametrically
opposite presumptions to those required by established Board precedent to the great majority of
challenged ballots, the Union requests that all of the ballots remain impounded.
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CONCLUSION
The Supplemental Decision raises four issues that warrant review:
First, the Supplemental Decision’s determination that all strikers are ineligible to vote
departs from Board precedent which has long held that economic strikers retain voter eligibility
even after the 12-month period established by Section 9(c)(3) of the Act, if they have not been
permanently replaced. It is a matter of record that at least 303 strikers have not been replaced.
Second, the Supplemental Decision’s determination that all strikers appearing on the
Employer’s untimely-filed “Voluntary Separations” list are ineligible to vote, and the overruling
of the Union’s objections to the untimely Excelsior list, depart from Board precedent which has
long held that economic strikers are presumed to continue in that status, and it is the Employer’s
burden to affirmatively prove that they have abandoned their employment. There is no evidentiary
record or basis to determine that all strikers appearing on the Employer’s “Voluntary Separations”
list have, in fact, abandoned their employment.
Third, the Supplemental Decision’s determination that all replacements are permanent
replacements is a departure from Board precedent which has explicitly established a presumption,
in all cases, that replacements are temporary, and that the Employer bears the burden of proving
their permanent status. There is no evidentiary record or basis to determine that all replacements
are permanent replacements.
Fourth, the Supplemental Decision encroaches on the authority vested in the Board by the
Act by overstating the authority of the General Counsel to control the theories of strike conversion
considered by the Board in representation cases after the General Counsel has exercised his
discretion to proceed on unfair labor practice charges. The Supplemental Decision’s determination
that the Board is precluded from considering a conversion theory is made in the absence of
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officially reported Board precedent, departs from analogous Board precedent, and presents
compelling reasons for reconsideration of the scope of an important Board rule based on the
specific facts of this case.
For the foregoing reasons, the Union respectfully requests that the Request for Review and
Motion for Impoundment of Ballots be granted.
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