
 
United States Government 
National Labor Relations Board 
OFFICE OF THE GENERAL COUNSEL 
Advice Memorandum 

 DATE: November 26, 2018 

  TO: Paula S. Sawyer, Regional Director 
Region 27 

  FROM: Jayme Sophir, Associate General Counsel 
Division of Advice 

  
SUBJECT
: 

Security Officers Specialists Association 
(Batelle Energy Alliance) 
Case 27-CB-205350 
 

506-6050-2500 
536-5050-3385 
536-2509-2500 
536-2509-9300 
536-5050-6708 
536-5050-6783 
536-5075-5017 
542-3367-0100 
542-3367-5000 
542-3367-6717 
554-1467-7500 
 
 

 This case was submitted for advice as to whether the Union violated the Act by:  
(1) seeking to curtail employee participation in voluntary supervisory assignments 
during a strike at a third-party employer; (2) banning such voluntary upgrades in a 
manner that restricted contractual benefits; or (3) threatening to grieve a temporary 
supervisor’s contract interpretation in favor of accepting upgrades.  We conclude that 
the Union: (1) violated Section 8(b)(3) because it sought to curtail upgrades during a 
strike in violation of the parties’ contractual no-strike clause; (2) violated Section 
8(b)(1)(A) because it restricted employees’ contractual right to accept voluntary 
upgrades; and (3) did not violate Section 8(b)(1)(B) because threatening to use the 
parties’ dispute-resolution mechanism to challenge a contract interpretation does not 
coerce the Employer in its choice of representative.                                                                                                              
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FACTS 
 
 The Employer, Battelle Energy Alliance, is the managing and operating 
contractor at the Department of Energy’s (DOE) Idaho National Laboratory (INL), a 
nuclear facility.  The Union, Security Officers Specialists Association (SOSA), 
represents the Employer’s non-supervisory security forces at those facilities, and its 
representation of these employees predates the Employer’s contract with the INL.  The 
most recent collective-bargaining agreement between the Union and the Employer runs 
from October 30, 2015 through April 30, 2020.   
 
 The Employer’s contract with DOE requires it to always maintain sufficient 
security coverage under highly-specialized supervision.  Security officers must qualify 
on military-grade weaponry and receive elite tactical training specific to the facility and 
crew to which they are assigned.  Acting as a supervising lieutenant requires months of 
additional training, a rigorous qualification program, and site-specific security 
clearances.   
 
 For national security reasons, DOE also requires the Employer to participate in 
strike-contingency plans where they pledge to train and send some of their own 
protective forces to maintain continuity of operations in the event of work stoppages at 
other DOE facilities.  Accordingly, the Employer has often sent its supervisory 
personnel as strike-contingency support forces to either train or work during strikes at 
other sites over the years.   
 
 To facilitate and ensure sufficient security coverage and continuity of operations, 
the CBA between the Employer and the Union provides that non-supervisory security 
employees (unit employees) may volunteer as temporary supervisory lieutenants 
(“upgrades”) under the Employer’s voluntary upgrades program.  Upgraded employees 
fill in when permanent supervisory lieutenants are unavailable, including when they 
are deployed elsewhere for strike-contingency purposes.  Once trained and qualified, 
upgrades are placed on a volunteer list.  Upgrade assignments may last a single shift or 
weeks.  Specifically, as to the upgrades program, the agreement provides:   
 

Article 31, Section 1 
 
Management will administer a Leadership Mentoring Program/Upgrade to assist 
employees seeking upward mobility.  Employees must volunteer and be selected 
by management.  When performing leadership responsibilities as directed by 
management they will receive an additional two dollars ($2.00) per hour. 

 
Beyond providing that employees must volunteer and be selected, the agreement 
mandates no particular procedure for the upgrade process. 
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 According to the Employer’s practice,  employees can only upgrade if someone 
else “buys” their regular shift, usually as overtime, which is also voluntary.  Upgrade 
volunteers are qualified to work as supervisors only in their specific facilities, so they 
cannot be upgraded to other areas.  There are only one or two employees trained as 
upgrades on any given crew.  If no eligible employee volunteers to upgrade, or to buy 
overtime for someone else to upgrade, then a regular lieutenant or captain must work 
the open shift.   
 

Upgrades, like regular lieutenants, may adjust grievances.  Upgrades have 
resolved disputes involving overtime or scheduling that arise on their shifts with their 
crew.  Some other issues (e.g. relieving someone from duty) require two supervisors or 
higher-level management. 
 
 The parties’ collective-bargaining agreement also contains management-rights 
and no-strike clauses to ensure the continuity of the Employer’s operations.  
Specifically, the agreement provides: 
 

ARTICLE 5 
 
Management of the business and direction of the security forces are exclusively 
the right of management.  These rights include the right to… (c) direct the forces 
and manage the business; (d) assign work;…(f) promote, demote, transfer… (g) 
maintain order and efficiency of operations … (k) determine the size of the work 
force … number of employees assigned to any particular shift …. 
 
ARTICLE 35 
 
NO STRIKES—NO LOCKOUTS 
CONTINUITY OF OPERATIONS 
 
Section 1 
The parties recognize the sensitive nature of the services provided by the 
[Employer] to the U.S. Government and, therefore, agree that all operations of 
the [Employer] shall, during the term of the CBA, continue without interruption. 
 
Section 2 
The [Union] collectively and each employee individually, agree they will not 
during the term of this CBA call, engage in or sanction in any way any strike, 
sympathy strike, work stoppage, slowdown, picketing, sitdown, sit-in, boycott, or 
any other interference with or interruption of the [Employer’s] operations for any 
reason whatsoever. 
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1. The Union Violated Section 8(b)(3) 
 
 A union violates Section 8(b)(3) when it repudiates or effects unilateral changes 
to an agreement reached through collective bargaining.2  In particular, this duty may 
be violated when a union engages in, or sanctions, a strike or work slowdown in 
violation of a contractual no-strike clause, even if the work in question is voluntary.3  
The Board generally finds that a strike occurs where the union encourages employees to 
concertedly refuse to perform voluntary work.4  In contrast, where employees refuse to 
perform voluntary work on their own, the Board has often found no strike occurred.5   

                                                          

2 Plumbers Local 420, 254 NLRB 445, 448-49 (1981) (union engaged in strike to 
pressure employer into substituting the local agreement for the national agreement 
that the parties had previously agreed to); Painters Westgate, 186 NLRB 964, 966 (1970) 
(union unilaterally implemented and enforced a 10-room production quota through 
strikes, threats, and fines, after failing to come to agreement with the employer on a 
reduction from the 11.5 room average).   

3 See generally Elevator Mfrs. Ass’n v. Elevator Contractors Local 1, 689 F.2d 382, 386 
(2d Cir. 1982) (union’s direction of concerted refusal to work voluntary overtime may 
violate no-strike clause).   

4 See, e.g. Randall Bearings, 213 NLRB 824, 827 (1974) (emphasizing this distinction in 
finding union engaged in strike by encouraging employees to refuse to perform 
voluntary overtime), enforced sub. nom. NLRB v. Local 742, Int’l Union of Elec., Radio, 
and Mach. Workers, 519 F.2d 815 (6th Cir. 1975); Iowa Beef Packers, 188 NLRB 5, 5-6 
(finding violation where union encouraged employees to refuse overtime in protest; 
“That the overtime was designated as voluntary in the contract does not . . . render the 
concerted refusal to perform it any the less a strike . . . ”).  Cf. Time Warner Cable New 
York City, LLC, 366 NLRB No. 116, slip op. at 3-4 (June 22, 2018) (employer did not 
violate the Act by suspending employees for participating in union “safety meeting” 
where union orchestrated a work stoppage and impeded employer operations; Board 
reasoned that the meeting was an unprotected demonstration because it violated a no-
strike clause and the employees participated after the nature of the demonstration 
should have been clear); New York State Nurses Assoc., 334 NLRB 798, 800-801 (2001) 
(nurses’ concerted refusal of overtime constituted strike subject to notice requirements 
of Section 8(g)).   

5 See, e.g., Imperia Foods, 287 NLRB 1200, 1203-1204 (1988) (employees’ concerted 
refusal to work overtime not a partial strike because refusal of voluntary assignment 
does not impose conditions on employer); Dow Chemical Co., 152 NLRB 1150, 1152 
(1965) (same).   
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interruption.”  Indeed, the CBA expressly provides that employees have a right to 
volunteer for the upgrade program and the Employer has a right to select and deploy 
such volunteers as needed.  The CBA provides the Union with no role in that process.  
Moreover, even after the Employer brought the breach to the Union’s attention, the 
Union continued to encourage employees not to volunteer, thereby violating its express 
contractual obligation to “immediately” make “good-faith efforts” to terminate any job 
action that would breach the clause.  The Union encouraged employees to engage in 
strike activity (and certainly an interruption of operations) in violation of the no-strike 
clause when it pressured employees as a group to refuse to accept voluntary upgrade 
positions.  Its conduct unilaterally negated the agreed-upon purpose of the clause—
namely, ensuring continuity-of-operations for national-security purposes—and the facts 
show the strain of the Union’s conduct on the Employer’s operations and the potential 
to cause serious disruptions.10  Finally, there is insufficient evidence to support the 
Union’s past practice argument; while the Union claims that the parties shared an 
informal agreement to suspend upgrade assignments during strikes, the Employer 
denies any such bilateral agreement and both parties recall the Employer using the 
upgrades program to backfill during previous strikes.  Under these circumstances, we 
conclude that the Union violated Section 8(b)(3) by unilaterally breaching the no-strike 
clause and the contractual upgrades program. 
 

 
2. The Union Violated Section 8(b)(1)(A) 
 

Section 8(b)(1)(A) of the Act makes it an unfair labor practice for a union to 
“restrain or coerce ... employees in the exercise of the rights guaranteed” by the Act.  A 
union engages in coercive conduct in violation of Section 8(b)(1)(A) when it interferes 
with employees’ enjoyment of rights and benefits granted to them in a CBA or seeks to 
enmesh them in a violation of the CBA’s terms, including a no-strike clause.11      
 

Here, the Union signed a CBA that explicitly gave employees a contractual right 
to volunteer for upgrade work, and with it an increase in pay, training, and potential for 

                                                          

10 Cf. Elevator Mfrs. Ass’n, 689 F.2d at 386 (CBA imposed “special obligation” on union 
not to interrupt acceptance and performance of voluntary emergency elevator repair 
work that was essential to fundamental safety); New York Nurses, 334 NLRB at 799 
(union encouraged refusal to perform voluntary nursing services critical to hospital 
operations).   

11 See, e.g., Laborers Local 135 (Bechtel Corp.), 271 NLRB 777, 779 (1984) (union 
violated Section 8(b)(1)(A) by bringing internal charges and assessing fines against 
members who refused to engage in a strike that would have violated a valid no-strike 
clause).    
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upgrade employees have grievance-adjustment authority, there is no evidence that the 
Union employed discipline or other coercive tactics to punish or interfere with an 
upgrade employee’s exercise of that authority.  The Union  threat to 
grieve an upgrade employee’s interpretation of the contractual upgrade program was 
not coercive, as contractual grievance processes are precisely the method of dispute 
resolution sanctioned by Board law, labor policy, and the parties in this case.  Indeed, 
the Employer itself chose to address the underlying dispute in this case through the 
parties’ grievance process.   
 
 Accordingly, the Region should issue complaint, absent settlement, alleging that 
the Union violated Section 8(b)(3) and 8(b)(1)(A), but should dismiss the allegation, 
absent withdrawal, that it violated Section 8(b)(1)(B). 

 
 

J.L.S. 
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