UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

PHILLIPS 66 COMPANY-BAYWAY
REFINERY'
Employer
and

CASE 22-RC-236762

INTERNATIONAL BROTHERHOOD
OF TEAMSTERS LOCAL 877
Petitioner

DECISION AND DIRECTION OF ELECTION
I have considered the evidence and arguments the parties presented on the issues. As
described below, based on the record and relevant Board law, I find the following unit to be
appropriate:
All full-time and regular part-time Console Supervisors of Phillips 66 CompanyBayway Refinery, working at 1400 Park Avenue, Linden, New Jersey, but
excluding all other employees, Office Clericals, Managers, and Section 2(11)
Supervisors and Guards within the meaning of the National Labor Relations Act.
I. PROCEDURAL BACKGROUND
On February 27, 2019, International Brotherhood of Teamsters Local 877 ("the PetitioneC)
filed a representation petition pursuant to Section 9(c) of the National Labor Relations Act, seeking
to represent "Console Operators" employed by Phillips 66 Company-Bayway Refinery ("the

The name of the Employer appears as amended at the hearing.
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Employer") located at 1400 Park Avenue, Linden, NJ 07036. A hearing was conducted on March
13, 14, 18, 19 and 30, 2019. At the hearing, the Employer and the Petitioner were represented by
counsel and each presented šix witnesses whose names and positions are set forth below2:
Employer's Witnesses
Joseph Manney
Salvatore Cassano
Michael Costello
Jose Cruz
Melanie Russell
Fernando Fraga

•

Human Resources Business Partner Bayway - Labor Relations
Training Department; Console Supervisor (CS) from 2006-2014
Production Supervisor (PS); Console Supervisor until March 4, 2019
Console Supervisor
Human Resources Manager
Production Superintendent; Console Supervisor from 1993-2005

Petitioner's Witnesses

Thomas Alexo
James Valentine
Jane Pirrocco
John Pajak
Joseph Maccie
Jeffrey Sanford

Console Supervisor
Console Supervisor
Safety Auditor; Petitioner's Shop Steward & Grievance Chair
Operator; Petitioner's President
Apprentice Instrument Tech; Uprate Console Supervisor 2014-2015
Operator; Petitioner's Recording Secretary

Generally, the Employer seeks to have the petition dismissed, asserting that the correct title
of "Console Operator" is "Console Supervisor", and that Console Supervisors are statutory
supervisors as defined in Section 2(11) of the Act.3 The Petitioner contends that Console

2 At the conclusion of the hearing, the parties were advised that their fact-only post-hearing filings must be submitted
by March 25, 2019. Both parties subsequently filed post hearing factual summaries, but the Petitioner failed to
electronically file its post hearing filing and did not properly serve a copy of its filings on counsel for the Employer.
Therefore, on April 10, 2019, the Acting Regional Director granted the Employer's Motion to strike the Petitioner's
Post Hearing Filing.
3 The Employer additionally asserted that the console supervisors are guards under the Act and therefore, if not
determined to be statutory supervisors, cannot be represented by Petitioner, a non-guard Union. I note that the
Employer specifically raised the issue of the console supervisors' "guar& status in its pre-hearing Statement of
Position and bore the burden of presenting evidence in support of this position. However, the record is devoid of
evidence with respect to this issue. Accordingly, I find that the petitioned-for employees do not perform guard duties
and are not guards under Act.
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Supervisors4 are not statutory supervisors, that the proposed bargaining unit is appropriate, and
that the Region should proceed with an election. To provide context for my discussion of this issue,
I will provide an overview of the Employer's operation, a summary of the relevant facts presented
at the hearing regarding the console supervisors, and my legal analysis based on applicable Board
law in support of my determination that they are not supervisors within the meaning of Section
2(11) of the Act.
II.

FACTS

The Employer's Operations
The Employer operates a 1,200-acre refinery in Linden, New Jersey, that processes crude
oil into refined products, including polypropylene. The refinery has been in operations since the
early 1900s and over the years, has been operated by many entities, including Exxon, Tosco,
Bayway Refinery Company, Conoco Phillips, Conoco, and Phillips 66. The refinery is in
operations 24/7/365. The employees who work in the refinery are generally in the category of
Operations (Process/Production), Maintenance or Lab. The operations employees generally run
the equipment in the refinery while the maintenance employees maintain the equipment. The
Petitioner is the collective bargaining representative of certain job classifications in both
Operations and Maintenance.5

While the Petitioner did not amend its petition to change the title of the petitioned-for employees from "console
operators" to "console supervisors," I find that, based on the following, the Petitioner has adopted the "console
supervisors" title and I will utilize that title in my description of the appropriate unit herein. In this regard, I note that
throughout its pre-hearing Statement of Position, as well as during the hearing, the Petitioner refers to the petitionedfor employees as "console supervisors" Moreover, when the Employer asserted at hearing that there was no dispute
that the petitioned-for employees were called "console supervisors", the Petitioner did not object. I further note, that,
as stipulated to by the Employer, an employee's title is not a controlling factor in determining whether or not an
individual is a Section 2(11) supervisor and therefore, I do not base my determination herein on whether the petitionedfor individuals are called "operators" or "supervisors"
5 The collective bargaining agreement covering these operations and maintenance employees is effective from October
1, 2015 to October 1, 2019 (CBA"). (R4)
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Effective March 4, 2019, the operations and production departments of the Employer were
reorganized with a new reporting structure. Both departments are headed by the Operations
Manager. The Operations department chain flows from the Operations Manager to the Business
Team Leader, Area Supervisors, Console Supervisors and Operators. The Production department
chain starts with the Operations Manager and flows to the Production Superintendent, Shift
Superintendent and Production Supervisors.
The Employer employs about 46 console supervisors who work an EOWEO (every other
weekend off) rotating four-day,12-hour shift schedule. They are assigned to one of the three control
centers: Fuel Production Control Center (FPCC) overseeing sections A, B and C; Oil Movement
Control Center (OMCC); and Chemical Control Center (CCC). Console supervisors sit in front of
the console board which consists of a series of large computer screens that could set to different
schematics to show the overview of operating units. Their job is to monitor and adjust, if necessary,
the pressure, temperature and flow of these units.
The Employer employs about 14 production supervisors. They are emergency respond
qualified and are available to participate in emergencies, fires and to be in the hot zones. They
work in the field with the operators and assistant operators ("AOs")
The Employer employs about 11 area supervisors, 14 production supervisors, 46 console
supervisors and 240 operators and AOs.
Facts Regarding the Supervisory Issue

The Employer contends that console supervisors are statutory supervisors because they
have the authority to hire, discipline/discharge, assign, reward, adjust grievances and responsibly
direct, and they engage in a multitude of different secondary indicia, which include: being viewed
as supervisors by employees; attending management meetings and supervisor/management-only
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training sessions; having different terms and conditions of employment than operators and AOs;
are eligible for and are awarded Restricted Stock Units, having different uniform/dress
requirements; working in a different work location than the operators and AOs; and regularly
administering the collective-bargaining agreement. The Employer also contends that the ratio of
supervisors to employees would be absurdly low if console supervisors were deemed employees
under the Act. The Petitioner contends that console supervisors possess no supervisory indicia.

Job Responsibilities
The Employer presented evidence relating to the 2019 Operations Reorganization which
describes the responsibilities and expectations of the console supervisor position. The Employer
asserts that much of these responsibilities have not changed since the reorganization. For example,
the following are some of the responsibilities described in the record:
Regarding coworkers:
Direct supervisor for operators and assistant operators. Operators and AOs take direction from
Console Supervisor in conjunction with Production Supervisor (field issues/ troubleshooting)
Administers vacation and absence management control policies
Manages and updates scheduling changes
Ensures operators/A0s are paid correctly per their hours worked on shift via SAP
Checks in on Area Supervisor and PMC action items to ensure they are completed on time
Ensures operators/A0s are in compliance with annual fit testing and medical checks
Responsible for shift team operator/AO' s completing, annual CBT's, procedures revalidations,
and refresher training
Manages performance to operators in conjunction with PS/AS accountable for the Quality of
Operator OIS logs and audits daily for compliance with refinery standard
Regarding safety:
Responsible to ensure units operate within their established safe, reliable, and environmental
operating parameters including recognizing and responding immediately to abnormal or upset
conditions
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Knowledgeable of all unit operating limits and operates within the limits including taking
prompt action to avoid breaching limits
Reports process related incidents/exceedances immediately to Shift Superintendent and enters
IMPACT Report
Alarm Management
Regarding Routine Tasks:
Leads start of shift meeting conference call — Operators, (AS, PS, SS as available) within 1
hour of shift relief
Updates morning operations Sheet-top part-missed targets, FISE, IMPACTS, Constraints
comments and any operational highlights
Conducts manual revalidation as required by refinery standard
Ensures procedures are followed and time stamped as requirement
CS Alexo and CS Valentine testified about their typical day at work as console supervisors:
They report to work at about 4:30 (either a.m. or p.m.) and review all pertinent information and
prepare to assume control of the console before relieving the outgoing console supervisor. This
involves going through the Operations Information System (OIS) which is the log containing
information inputted by operaiors, AOs, console supervisors, production supervisors, shift
superintendents, planning & economics (P&E). Following the March 4, 2019 reorganization,
console supervisors are required to conduct start-of-shift conference calls and anyone from
operations day shift could call in, such as shift superintendents, production supervisors, business
team leaders, day first line, operators and AOs. The purpose of the call is to address the safety
thought of the day, incidents that occurred in the refinery during the previous shift, planned jobs
and overnight jobs that started during the previous shift and continuing onto the current shift, OIS
log, and roll calls to determine who is on shift. Engineers report to work at about 7:00 and speak
with the console supervisors, and if necessary, throughout the shift, with the goal to optimize units
(maximize profit by pumping certain product) and address concerns of technical issues with startup and shutdown or equipment trouble. Console supervisors also perform console rounds by
6

reviewing the schematics to make sure the operating unit is running smoothly and checking off a
list of questions as to whether the oil pump is on and if the temperature is appropriate, etc.
Throughout the day they monitor their consoles and call the operators if there are any issues.
Hiring
The authority to hire is not listed as a job responsibility for console supervisors, but it is
undisputed that console supervisors have participated in the hiring process of operations
employees. Generally, the Employer hires 10 to 20 employees for operations annually and the
hiring process begins with an advertisement, with about 500 -applicants who must first take a
computerized test. Based on the test results, representatives from HR and the Training Department
select about 200 applicants to proceed to the "tabletop" round. These applicants would then take
two computerized aptitude tests and are subsequently ranked based on their test scores. The
number of top-ranked applicants to move forward to the next step would depend on the number of
people the Employer is seeking to hire. Generally, the ratio is four to one, whereby if the Employer
intends to hire 10 people, HR would select the top 40 applicants to be interviewed. These applicants
would then be interviewed by three interviewers: one from HR, another from operations, and the
third is an outside consultant. The interviewer from operations could be a production supervisor,
console supervisor, area supervisor, etc., and they are requested, not required, to participate in the
hiring process. The HR and operations interviewers as well as the consultants are then assigned to
teams with time slots to interview a certain number of applicants. At the interviews, the teams of
interviewers work off of the same set of questions prepared by HR, listed on the 14-page
"Preparation Checklist for On-Site Interviews" packet. Essentially the interviewers have to ask the
prepared questions from the opening of the interview to the closing, seeking information relating
to eight dimensions: tech/prof knowledge & skills; decision making; contributing to team success;
7

safety; motivational fit; initiating action; applied learning; and impact/communication. The
interviewers must then rate the applicants on the pre-printed "On-Site Interview Guide based on
said eight dimensions and provide their "overall rating, impression and comments." Trainer
Cassano testified that the interviewers use their discretion and independent judgment to score the
applicants but conceded that the interviewers scores "directly correlate to where they're
(applicants) on in the rankings." These scores are automatically tabulated on a spreadsheet.
The Employer contends that all the interviewers, regardless of position, have the equal
ability to assess the applicants and make recommendations. However, Trainer Cassano testified
that he would hope his opinion (when he was a console supervisor) held as much weight as the
other interviewers, but testified that "rmjaybe some more experienced guys might have a little bit
more, you know? I'm not sure." At the conclusion of the interviews, Mike Kaus, the head of
Training who is also the hiring manager, meets with all of the interviewers to discuss the specifics
of the 40 candidates, with the focus on the candidates with the tied scores. Cassano testified that
the candidates' scores are not changed at the end of the meeting, but their rankings could be
changed. If 10 employees are to be hired, about 15 candidates would be picked and their
information is sent by Kaus or Nylanda (HR Representative) to the Refinery Leadership Team
(RLT) to make the final Selection6. Cassano testified that he does not know if the interviewers'
notes are reviewed by RLT but usually most of the recommended candidates are hired. HR
Manager Russell concluded that while she does not have input in the hiring process, the final hiring
decision is merely a rubber stamp. Russell did not otherwise provide any evidence regarding the
final decision-making process.

6

There is no record evidence identifying the individuals or their positions who are part of RLT.
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The Employer's witnesses contend that RLT ultimately hired most of the candidates
recommended by the interviewers but produced no supporting record evidence or specific
testimony in this regard. Trainer Cassano conceded that sometimes some of the candidates are not
hired for various reasons but he is not privy to that information. CS Cruz testified that one time he
interviewed two applicants and gave them very low scores and a recommendation that they not be
hired. He testified that consequently he did not attend the tabletop discussion for the final ranking.
However, there is no conclusive evidence that the two applicants were actually eliminated as a
result of Cruz's recommendation.
The console supervisors who participated in this year's hiring process were Ed Berlingeri,
Steve Kovelesky, Jay Buchanan and Rohit Verma, and those who participated in the past were
Jose Cruz, Thomas Alexo, Tim Lawshe, Mike Costello, Keith Winters and Rohit Verma. The
Employer produced the 2019 interview notes for Buchanan, and the 2017 interview notes for
Buchanan, Lawsche, Costello and Winters. The evidence is unclear as to how many console
supervisors have participated in the hiring process every year.
The Petitioner contends that one does not become a supervisor for being a participant in
the hiring process. In that regard, Operator Pajak (Petitioner's current president) testified that
management had asked the Petitioner's former president, Doc Doherty, about seven years ago to
participate in the hiring process and the offer was rejected. Pajak further testified that about two
or three years ago, he was asked by Plant Manager Mike Boukowski if the Petitioner would be
willing to sit in on some of the interviews, and Pajak again rejected the offer, explaining that there
would be a conflict of interest. The Employer did not rebut Pajak's testimony.
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Discipline/Discharge
The Employer contends that console supervisors have disciplined employees, but the
current and forrner CS witnesses testified that in fact they -had not done so. While production
superintendent Fraga testified that he had disciplined when he was a console supervisor, he could
not recall the particular incident. Similarly, Trainer Cassano testified that an unnamed console
supervisor had recommended the discipline of an AO whose emergency vacation request was
denied and became belligerent, but Cassano was not certain if that AO was subsequently
disciplined. Costello and Cruz testified that their preferred methods are to coach and counsel,
which are undisputedly not a form of discipline.
While the Employer's witnesses testified generally that console supervisors have the
authority to discipline, none of the witnesses was able to identify how they knew they had such
authority. For example, when Cassano was asked at the hearing how he knew he had the authority
to discipline, he responded that it was based on what BTL Jody Moffett had said. However,
Casano did not testified to what Moffett had said to him. Cassano also testified: "...I think it's
understood, when you because (sic) a supervisor, that you have the authority to do supervisor thing,
right?" Similarly, CS Cruz testified that if something serious happened, he would be obligated to
write up the operator/AO, but conceded that has never happened and he could not recall anyone
telling him directly that he had the authority to discipline. He also testified that if an operator
makes a serious error, he would report it to HR and his supervisor, and if necessary, recommend
some disciplinary action to be taken. The Petitioner's witnesses disagreed; CSs Alexo and
Valentine testified that they were never told they had the authority to discipline. CS Alexo testified
that if an operator refuses to follow directives, Alexo would likely report it to the shift supervisor.
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Alexo also testified that he has never officially reported any infractions committed by operators or
AOs but has engaged in "shop talk between the other console guys."
The Employer contends that console supervisors have issued disciplinary notices to
operators and AOs and were often involved in the investigation of matters leading to the discipline
of operators and AOs. In support of its contention, the Employer produced 4 disciplinary notices.
The first is a letter of suspension dated February 24, 2013, issued by Scott Lambert against
Operator Pajak for refusing to follow direct orders given by CS Andrew Kressley. The letter does
not identify Lambert's position and Pajak testified that Lambert was acting as a production
supervisor at the time. At the hearing, the parties stipulated that CS Lambert was qualified as a
production supervisor during the time in question; thus, the record is unclear as to whether Lambert
issued this discipline in the capacity of a console supervisor or production supervisor. The second
disciplinary notice is a notice of suspension from Lino DeSantis7 to Juan Hernandez dated May
12, 2014; the third is a suspension pending investigation notice from CS Keith Pyne to operator
Sebastian Halifax dated October 5, 2015; and the fourth is a written warning from CS Mike Socha
to operator Mike Martino. While the four documents were technically issued by the console
supervisors, there is no record evidence to establish that the named console supervisors were
involved in the investigation of the alleged misconducts, if they made the final decision to
discipline, and/or if they had effectively recommended the discipline. In fact, Manney conceded
that he has no knowledge as to whether CS Pyne suspended Halifax without consulting with
management.
Operator Sanford testified that he was not aware of any disciplinary action taken by console
supervisors. On cross examination, in connection with the four disciplinary notices referenced

The Employer's 2019 reorganization plan identifies DeSantis as a production supervisor but there is no evidence to
show his job classification at the time of this disciplinary notice.
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above, Sanford was pressed to conclude that the console supervisors involved could "obviously"
discipline employees. However, he later clarified that he was not familiar with the incidents in
these notices and that he did not know what, if any, supervisory actions the named console
supervisors had taken in connection with these notices.
There is no record evidence regarding console supervisors being involved in any way in
the discharge of employees.
Adjust Grievances
The Employer contends that console supervisors are statutory supervisors because they
have heard, participated in and resolved grievances. HR Business Partner Manney testified that he
had conducted grievance procedure training for supervisors, including console supervisors. In
support, the Employer produced the grievance procedure power points from the training which
had these focuses: the purpose of a grievance procedure; the types of grievances; the Employer's
grievance procedure; how to respond to a grievance; and common grievances. The Employer's
grievance procedure mirrors Article 19 of the CBA covering the operations and maintenance
employees and has a 3-step process. At the first step of this process, "fflirst line supervisor meets
with employee and/or Petitioner rep and [r]esponse dUe within 3 days of meeting." Manney
testified that first line supervisors are those who have first line interactions with the operators/A0s,
which include console supervisors, production supervisors and day first line supervisors. As to
responding to a grievance, the power point sets forth the following:
RESPONDING TO A GRIEVANCE
GRIEVANCE MEETING
• Schedule a first step meeting upon receiving a grievance.
• Investigate the grievance before the meeting if possible.
• Listen at the meeting. Be objective. Ask questions. Avoid confrontation,
accusation, or arguments.
12

• Take notes.
• Collect/copy documents provided by the Petitioner.
• Ask the Petitioner what remedy the Petitioner is seeking.
YOU DO NOT HAVE TO — AND SHOULD NOT — RESOLVE THE
GRIEVANCE AT THE MEETING WITHOUT CONDUCTING FURTHER
INVESTIGATION
KEY POINTS...
CONSULT WITH LABOR RELATIONS BEFORE ISSUING DECISION

PS Costello claims that at training, Manney said that console supervisors could respond to
a first step grievance. However, Costello also conceded that he was never involved in any
grievance handling during the four years he was a console supervisor. CS Cruz testified that not
only had he represented the Employer at a step 1 grievance meeting, he also resolved grievance
#B-084-18 by agreeing to give the grievant make-up overtime. Cruz testified that Petitioner
grievance chairperson Pirrocco had approached him about settling this grievance, so he reviewed
the schedule and concluded that the grievant had been bypassed for overtime work. Cruz then
resolved that grievance on his own without consulting with HR or operations. Pirrocco confirmed
that Cruz had settled the grievance but claimed to have approached him because she thought he
was a production supervisor, since at the time, he was working in the B Section and standing
behind the CAT plant counter, which is not a routine area for console supervisors. However, when
another grievance came up thereafter and she tried to hand it to Cruz, he put up his hands and said:
"Oh no you don't. You got me on the last one. I know better now." Pirrocco opined that Cruz's
refusal to accept the later grievance was probably the result of being reprimanded by management
for resolving the earlier grievance without the authorization to do so. Cruz did not respond to
Pirrocco's testimony about the subsequent grievance or otherwise clarify as to why he had refused
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the later grievance. There is also no evidence that Cruz was involved in the grievance process in
any other manner.
The Employer also produced the 267 grievances filed by the Petitioner during the period
from January 2, 2018 to March 13, 2019 (R24), purporting to demonstrate that console supervisors
heard and/or resolved 22 of these grievances at the first step. Manney specifically pointed out that
CS Orlando Garcia Ramos had resolved 2 grievances (B-051-18 & B-052-18) on his own.
According to the Employer's record evidence regarding grievance B-051-18, CS Ramos was
instructed on March 10, 2018 to call for extra help, but he failed to call the operators with the
lowest overtime record, in violation of the contract. The Petitioner steward then contacted the day
first line supervisor on March 13, 2018, demanding make-up overtime for the three grievants
involved, and apparently the day first line supervisor then reached out to Ramos. On March 19,
2018, Ramos emailed his superiors and the shop steward with an admission that he had misread
the low OT report and called the wrong person, that makeup OT would be awarded, and Ramos
signed off on the grievance as being resolved. Grievance #B-052-18 was also resolved on March
19, 2018 by giving make-up overtime to the grievant, as set forth in Ramos emails to management
and the shop steward. The Employer did not call Ramos to testify, so it is unclear based on
Manney's hearsay testimony as to whether management was in any way involved in the decision
to provide make-up overtime to resolve the grievances, or if Ramos independently resolved the
grievances.
Regarding the remaining 20 grievances, the record is devoid of any evidence as to what
roles these console supervisors played at the first step grievance meetings - whether they were by
themselves or if other supervisors were also present, if they were merely witnesses, if they
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investigated and/or discussed the grievances with the Petitioner, and if independent judgment was
exercised.
In further support that console supervisors are involved in step one meetings, Manney
testified about a 2017 grievance in B-168-17 (R6) alleging that CS Socha had given the grieved
order and decided with shop steward Kevin Fox at the first step meeting to push the grievance to
the second step. However, this grievance does not identify the individuals present at the first step
or confirm the hearsay testimony that Socha heard and adjusted this grievance on his own.
Manney also testified that CS Marine Preap alone heard a grievance in 2019 alleging that
Preap had failed to follow Side Letter H in filling overtime slots (R8). However, Manney conceded
that it was he who had denied the grievance after speaking with Preap.
The Petitioner contends that console supervisors often serve only as witnesses at step one
grievance meetings and do not resolve grievances. In this regard, CS Valentine testified that he
had attended first step meetings about twelve times as a witness. He recalled on one occasion when
he was with PS Mike (lnu) and a shop steward and they did a round-robin of initialing for overtime
related grievances. Valentine testified that there were many of these types of grievances so he was
signing/rubberstamping knowing that they would merely move to the next step. Pirrocco testified
that console supervisors often ended up being at step one meetings when there were no production
supervisors or day first line supervisors around. She also testified that when console supervisors
were present by themselves, they might review schedules or overtime lists, but would not resolve
the grievances. Petitioner president Pajak testified that when he was a grievance chairperson, he
would approach console supervisors only with overtime related grievances so he could review the
call-in sheets. He testified that console supervisors have never played a role in grievances and 90%
of the time he dealt with day first line supervisors and 10% of the time with production supervisors.
15

Reward

The Employer contends that console supervisors have exercised independent judgment in
granting rewards to operators. In that regard, HR Business Partner Manney testified that
supervisors, including console supervisors, could recognize an employee by recommending that
the employee be given certain awards, such as movie tickets, Visa/Amazon gift cards, and lunch
coins/tokens or vouchers that can turn into meals at the cafeteria. Manney further testified that
console supervisors could use the company credit card to buy meals for operators. HR Manager
Melanie Russell testified that awards valued in excess of $100 have to be reviewed by a "higherup" official.
In support of the Employer's position, PS Costello testified that on one occasion when he
was an "extre training for the "new 801 position8" and working with CS Batiato at the console,
he asked Batiato to recommend a special recognition award for Operator Brian Jordan because
Jordan had made a good call during a trip condition. By email dated February 27, 2019, to various
individuals including Operations Manager Heath Wanamaker and Production Superintendent
Fraga, Batiato recommended that Jordan be awarded. When asked for the recommended gift card
denomination, Batiato responded that he was not sure as he was "new to this so I don't know what
the standard is..." but suggested a $250 Amazon gift card. However, the testimonial record is not
conclusive as to what, if anything, Jordan received. In that regard, when asked if Jordan actually
received the recommended award, Costello testified, "I do believe they did, yes" and Manney
testified "if I recall correctly, this individual got an Amazon gift card, in the value of $250.00."
Neither Batiato nor Jordan was called to testify. There is also no record evidence to demonstrate
that Jordan did actually receive the $250 Amazon gift card.

There is no record evidence identifying Costello's job classification or authority as an "extra training for the new
801 positioe
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PS Costello also testified that he had recognized Brenda Jovack for finding a flaw in a
procedure which was later corrected. Again, there is no record evidence as to what award, if any,
she received as a result of Costello's recognition.
I also note that there is no testimonial or record evidence as to how often console
supervisors,have recommended awards of gift cards or movie tickets to the operators/A0s or the
value of those awards.
The Employer produced a 2018 monthly report (R5) setting forth the occasions when
supervisors, including console supervisors, rewarded operators with meal coins for various
performance-related reasons such as catching an unsafe condition, extra efforts, outstanding
performance, and T/A minor maintenance. This report shows that out of a total of 185 coins
awarded in 2018, 28 coins were awarded by 7 console supervisors.
The evidenee shows, however, that lunch coins were distributed by non-supervisors as
well. Jane Pirrocco9, a wage safety auditor who is undisputedly a non-supervisor, testified that
every Friday before she and her coworkers went out to conduct auditing, they were given a few
coins each to hand out to those employees who were excellent "JSA"1° or have performed above
and beyond expectations. She also has a company credit card which she uses on her trips, to buy
supplies, and to buy lunch whenever there were meetings. She testified that the Employer offers
many reward programs in which she is involved, such as "Near Miss Good Catch" where
employees could report to the Safety Department if they see something wrong, and a few of these
employees could become monthly winners of $50 gift cards. These employees could then be
entered into quarterly and yearly drawings where winners could receive $100 or $300. The

9 As indicated above, Pirrocco is also the Petitioner's grievance chairperson.
10 The record does not identify what "JSA" stands for.
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Employer also has the "Stop Work Authority" program where an operator could win a special hard
hat if he stops to help a fellow coworker in an unsafe situation.
Like Pirrocco, Operator Pajak also has a company credit card which he could use when he
is traveling and had given out meal coins to other employees. He testified that in about 2017, when
he was conducting an audit in the turnaround area, Tom Aceta (Safety Department management
official) gave him a few coins to distribute to the employees working in the area.
The Employer also produced a report purporting to show that 19 console supervisors had
awarded a total of 117 meals to direct reports in 2018 for various reasons, mostly for turnaround
safety and turnaround safety/recognition, refinery upset, shutdown and start up, monthly safety
meeting, working meal, and anniversary and retirement.
PS Costello testified that when he was a console supervisor, he used the company credit
card to purchase an average of six to eight meals per year for the operators, whenever there was a
start or shut down, as a form of recognition for their hard work. However, the 2018 meal expenses
report shows that Costello purchased only one meal on May 27, 2018 in response to a unit trip.
Similarly, CS Cruz testified that he has bought meals about 6 to 12 times per year, but the report
does not indicate that he bought any meals in 2018. Cruz testified that his frequency of buying
meals corresponds with the frequency of units coming up or shutting down, and that when
"[o]perations are smooth and nothing is really going on, I don't tend to do it that much."
CS Alexo testified that while there was no guideline regarding when meals could be
purchased with a company credit card, console supervisors have always purchased meals during
high workload times, emergency or unit upset conditions. He stated that "it's always been done..."
Alexo testified that there were times when he was instructed by his shift superintendent to buy
meals whenever the workers were running stop drills, like the several occasions that appear on the
18

2018 meal expenses report as "turnaround safety lunch/recognition." Alexo also testified that
anniversary dinners were routinely hosted and that each employee was allotted $400 to $500 for
each meal. Anniversaries are celebrated with meals every five years.
Although console supervisors are claimed to have the authority to buy meals, some were
not issued company credit cards. For example, CS James Valentine testified that he had never
received one and has never rewarded anyone. According to the 2018 LSR Coins and Meal
Expenses Reports, he and many other console supervisors have not rewarded any operators.
Assign (Scheduling & Assignment of Work) & Responsibly Direct
The Employer contends that the console supervisors constant involvement in scheduling
is overwhelming evidence of indicia of assignment. Much of the record testimony is devoted to
the console supervisors' roles in the scheduling of operators and AOs but generally the facts are
not in dispute. Scheduling is a two-week process which begins with the administrative assistants
or schedulers working with the areas supervisors to create the schedules for the operators and AOs.
The console supervisors are not involved at this point because only the •area supervisors know
about the upcoming mechanical work and can plan the staffing accordingly. That initial schedule
is posted on a Thursday and continued to be tweaked until it becomes "final" or "see' and posted
the following Thursday. The Employer contends that console supervisors then "owe the schedule,
which means that they are responsible to manage the schedule and ensure that all shifts are covered.
The record evidence shows that console supervisors follow certain procedures in response
to lateness and call-out issues, which could occur on a daily basis. For example, if an operator calls
to report that he will be less than 2 hours late, the console supervisor is authorized to inform the
current operator to remain until the relief operator shows up, and the current operator is paid
overtime for working the extra hours. If the relief operator is expected to be more than 2 hours
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late, that means the current operator will be working at least 1 4 hours and could be "fatiguee. In
that situation, the console supervisor must obtain approval from a business team leader or a shift
supervisor for a "fatigue exceptioe so that the current operator could continue to work. Console
supervisors do not have the authority to grant a fatigue exception but they are tasked with telling
the operator to stay until the relief operator shows up. Regardless, the current operator is not
permitted to leave the post without permission or before he is relieved.
If an operator calls to report an absence (emergency vacation or sick leave), the console
supervisor has to complete an emergency vacation checklist to be approved by a business team
leader or shift supervisor. The console supervisor is then responsible to find a replacement but
must comply with established procedures, which are the same as those set forth in Side Letter H
of the CBA covering the operations and maintenance employees, by calling eligible employees in
the following order:
A qualified "Extre operatorl 1 assigned to the same unit/area and the same team
A cross-qualified Extra assigned to a different unit/area and the same team within the same
section
A qualified Extra EOWEO Personnel on the basis of lowest Total Overtime Hours12:
• Same unit/area: same classification
•

Same unit/area: any classification

•

All post qualified persons: same classification

•

All post qualified persons: any classification

8 hour shift qualified employees
A qualified employee with the Lowest Actual Overtime Hours

11 According to the Side Letter H of the CBA, an "extre person is an employee assigned to a unit/area but who is not
covering a defined "post"
12 CS Valentine testified that he simply has to review a document that sets forth the current status of overtime to
determine who has the lowest overtime.
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In finding a replacement employee, the console supervisor must also review the shifts the
employee is scheduled to work before and after the vacant slot to determine all potential fatigue
issues. The console supervisor then calls the first eligible employee and if there is no answer, a
message is left and after waiting a certain period of time for a return call, the second eligible
employee is called. CSs Alexo, Valentine and Maccie testified that if the console supervisor has
exhausted this process and is still unable to fill the position, he must inform his superior, i.e. area
supervisor, business team leader or shift supervisor, who may decide to keep the current operator
working another shift with a fatigue exception. The console supervisor is tasked with telling the
current operator that he has to stay another shift. Maccie testified that on one occasion when he
was qualified as a console supervisor (uprate)13, his shift supervisor directed him to "stick" Kevin
Bilotowicz and force him to work an extra shift. The Employer contends that console supervisors
are authorized to "stick" operators if necessary. In support, Manney testified that a console
supervisor may instruct an operator to stay an extra shift if no replacement is found, and a refusal
to stay amounts to insubordination. However, Manney later clarified that the console supervisor
must have the approval from a business team lead of shift supervisor before seeking to have an
operator work under a fatigue exception (beyond a 12-hour shift). Similarly, PS Costello testified
that if he was unable to find a replacement, he would exercise discretion to find a solution and that
he "might seek advice on how to handle it. Whether it's worth sticking or not." While the Employer
contends that the console supervisors management of the schedules are complicated and required
the exercise of supervisory discretions, CS Alexo testified that the fatigue exception rules are not
subject to much interpretation.

13

Maccie testified that an "uprate is someone in training for a non-bargaining unit position and it is not necessarily
a supervisory position. For example, Maccie was the uprate for quality assurance/quality control and while in that
position, he had no reports. Maccie stated that there were also uprate planners who plan mechanical jobs. As an uprate,
he received 1 T/2% more in pay per hour.
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During the process of finding a replacement, the console supervisor has to document his
efforts in the OIS or shift log and manually mark up the schedule to reflect all changes. For
example, the console supervisor would write a "D" if he finds someone during the day shift, a "d"
if the operator being called in is on overtime, and "S" in the spot for the operator who had called
out. The Employer produced a tally of all the manual changes made to the schedules for the time
period from February 24, 2018 to February 4, 2019 (R3), purporting to show that 40 of the 46
console supervisors had made over 13,000 changes to the employees schedules. The Employer
asserts that on average, those 40 console supervisors made over 35 changes to the schedule each
day during .said period. I interpret the Employer's calculations to mean that on a daily basis, 35
console supervisors made 1 change and 5 made no change. I note that logically, for every callout,
a console supervisor would have at least two mark-ups to the schedule; one for the callout and the
other to reflect the replacement. I note also that according to the tally, some incidents involve
multiple changes. For example, on November 28, 2018, CS Alexo made 3 changes for Corey C.
Chandler: he deleted Chandler's schedule of 7:00 AM to 7:00 PM; created a schedule of 7:00 AM
to 3:00 PM; and created a schedule of 3 PM to 7:00 PM. Thus, it appears that less than 35 console
supervisors made a change per day during the period from February 24, 2018 to February 4, 2019.
The console supervisor must also enter the changes into the Schedule Express14 to reflect
the changes made to the schedules so the operators would be paid correctly. It is the console
supervisors' responsibility to ensure that the information in Schedule Express matches the markedup schedules. Operators and AOs are not authorized to edit the schedules or enter information into
Schedule Express.

14

Schedule Express is the Employer's record-keeping system which is linked to CATS, the payroll system.
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PS Costello testified that console supervisors are authorized to make other changes to the
schedules. For example, if a unit shuts down prompting additional days of work, the console
supervisor must give his area supervisor "a heads up" about the situation and that it was necessary
to call in operators. Costello testified that such a request has never been denied, and if this occurs
during the night shift, the console supervisor can call for extra help without consulting with his
superiors. However, Costello's testimony is contradicted by Manney, who testified that the
decision to call in additional staffing is made by the area supervisor, and that the Petitioner had
filed grievances in the past urging that console supervisors should be allowed to call for extra
personnel.
Costello further testified that console supervisors can approve an operator's request to
temporarily swap shifts with another (e.g. from day shift to night shift), to report to work late or
stay at work beyond his quitting time. CS Cruz also testified that console supervisors may authorize
a swap and call for extra help if a unit is about start up. CS Alexo testified, however, that an
operator's shift swap request must go through the area supervisor for approval and both Alexo and
Valentine testified that console supervisors are not authorized to call for extra help without
approval.
According to the Employer's 2019 Reorganization Plan Implementation summary (under
Plant Operations Optimization) (R13), it appears that a console supervisor is supposed to notify
his superiors if additional staffing is necessary:
• Troubleshoot unit problems from console as necessary-inform AS, PS, PCM, and SS of
issues
Request Operator and PS support needs as needed.
Inform AS, and BLT of support needs as required.
Log troubleshooting efforts in OIS Log.
Console supervisors are not authorized to approve timesheets or requests for vacation or
time off.
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The Employer contends that console supervisors also play an active role in assigning work
to the operators and responsibly direct them with respect to that work. In that regard, trainer
Cassano, who was a console supervisor from 2006 to 2014, testified that he used to speak with the
operators and AOs during the shift about when they needed to get their jobs done by and sometimes
even prioritize those 'jobs for them. Generally, when problems arise and console alarms (for
pressure or temperature) go off, console supervisors first have to determine if they could fix the
problem at the console. If not, they have to prioritize the alarms and radio the operators to correct
the problem in the field. PS Costello testified that the corrective action could involve adjusting the
valves to reach the right temperature, and depending on the task, he may use discretion to select a
particular operator for the job. He gaye an example of not using a newer operator to handle more
sensitive valves. Cruz also testified that he would pick the most skilled operator to handle
troubleshooting issues. Cruz stated that he makes the determination based on his training or the
standard operating procedures in connection with routine alarms. Regarding the non-routine
alarms, there are numerous established emergency procedures which he must follow but he
contends that "discretioC is necessary to decide the correct response to certain problems.
The Petitioner disputes the Employer's position and contends that console supervisors have
no discretion as to the tasks to be performed by particular operators. CS Alexo testified that
typically the routine tasks are performed mostly by an AO, but if he is busy with assignments from
the day first line or production supervisor, the operator often volunteers to take on the tasks. Some
of the routine duties include transferring a sphere from one to another, having a dryer swings,
putting on a fan, and getting samples for the engineers. For the non-routine matters, such as
troubleshooting a major piece of equipment or check on a valve to make sure it's working properly,
he would ask the operators as they are usually more experienced. Valentine also testified that he
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has no discretion to assign any particular operator to perform certain tasks and must strictly follow
guidelines if there are any deviations to the work scheduled, including start-ups and shut-downs.
The Employer contends that that some of the general goals it set in the performance
agreements of console supervisors from 2018 demonstrate that they could responsibly direct the
operators and AOs (R11, R14). References to the testimony of PS Costello regarding these goals
are in italics:
• Hold wage operators accountable for knowing which equipment is in service and which
are available;
PS Costello testified that he would not discipline unless it was warranted, so he has
coached employees so they could do better later.
• Holds periodic emergency response and accountability drills with direct reports to ensure
they know exactly what to do in an emergency;
PS Costello testified that this was not done frequently but he would print out the procedure
and review it with the operators and A0s.
• Use current schedule guidelines to minimize overtime and insure compliance with fatigue
standard;
PS Costello testified that he has accomplished this duty by following the contract and using
extras to fill overtime slots as opposed to calling somebody in for overtime.
•

Any subordinate infractions are thoroughly documented and appropriately followed up on;
PS Costello testified that he personally prefers to coach because it would have to be
something severe for him to document it.

• Is knowledgeable on all appropriate console supervisor policies and protocols and follows
them;
• Build on "leading the Visioe ["LTV"] training by embedding the concepts in the Bayway
organization to change the leadership culture and elevate team performance by everyone
doing "a little bit more, a little bit better;"
•

Attend monthly "Leading the Vision" session with line management team in which all
supervisors are expected to participate;

• Use LTV skills as required to re-enforce positive actions and correct unacceptable actions
every time. Never avoid stopping unacceptable behavior whether it is observed.
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The Employer contends that some of the other items from the console supervisors 2018
performance agreements also help to establish 2(11) supervisor authority:
• Performance Agreement of Carlos Dalmau — Comment by Dalmau that he has been at
the level 14 supervisor position for some time and "hopes to be considered for a level
15 position."
• Performance Agreement for Jacob Siegler — Comment by Siegler's supervisor that he
"worked as a Production Supervisor to assist with the isolation of P6018 in preparation
for Seal Repairs.
•

Performance Agreement of Devin Woscinski — Trained new hires and heard and
adjusted grievances on behalf of the Company.15

• Performance Agreement of James Buchanan — Comment from Buchanan's supervisor
that Buchanan is "a senior console supervisor for the Petro Chemical Section. His
leadership and knowledge are highly regarded by his supervisors, pe6rs and
subordinates."
• Performance Agreement of Mike Costello — Participated in the hiring process and
trained a direct report.
•

Performance Agreement of Tim Lawsche — Participated in the hiring process and
trained new hires. Comment from Lawsche's supervisor that "we moved Tim from the
PS [Production Supervisor] position to the Pipestills Console we qualify the next
console supervisor."

•

Performance Agreement of John C. Payne — Trained another Console Supervisor on
the console.

•

Performance Agreement of Steve Kovelesky — Cross-trained as a Production
Supervisor.

•

Performance Agreement of Peter Newell — Comment from Newell's supervisor that
"Peter has had a good year, he is the new west qualified Console supervisor who
stepped in at a crucial junction."

15 The record evidence shows that on April 1, 2018, Woscinski participated in the first step meeting in grievance B055-18, which identified Dan Peterson as the supervisor who had given the grieved order and was resolved by giving
the grievant make-up overtime. Woscinski did not testify and there is no evidence to establish whether he had adjusted
the matter without consulting with his superiors. He was also a participant in grievances B-199-18 and B-200-18 with
Ferris, the supervisor who gave the grieved orders. Again, there is no evidence to clarify the role Woscinski had played
at the first step meeting of these two grievances on November 8, 2018. (R24)
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The Employer contends in its post-hearing staternent that the testimony of some of the
Petitioner's witnesses also support the conclusion that console supervisors responsibly direct
employees by asking them to perform certain tasks. The Employer, however, appears to have taken
some of this testimony out of context. For example, the Employer quoted CS Alexo's testimony
about telling the operators to complete their computer-based training (CBT) when he was notified
of their upcoming due dates, but neglected to mention that Alexo also stated that he did not know
if the operators would be disciplined if they failed to do their training. The Employer also quoted
CS Valentine's testimony that it would be "job suicide if the operators did not follow his radio
orders but left out the reason for this statement — that the order would also be heard by shift
superintendents and day first line supervisors, who have the authority to discipline.
Secondary Indicia
Whether console supervisors are viewed as Supervisors
The Employer contends that the Petitioner had viewed console supervisors as statutory
supervisors by grieving their actions as being contract violations. In support of this contention,
Manney testified that at least 76 of the 267 grievances filed in 2018, or 28%, grieved the action of
console supervisors (R24). For example, grievance B-137-18 accused CS Carlos Dalmau of giving
the grieved order and failed to call the correct operator for overtime. Similarly, grievance B-00318 alleged CS Orlando Ramos-Garcia as the "supervisor who gave grieved order" for using a
trainee to perform bargaining unit work. Manney testified that some of these grievances do not
name any console supervisors but in reality, it was the console supervisors who had improperly
filled a position due to a call-out. For example, grievance B-136-18 filed on August 20, 2018
alleged that DFL Phil Edwards had given a grieved order; B-010-19 filed on January 15, 2019
named DFL Derek Moore as the supervisor who had given a grieved order.
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A review of the 76 grievances shows that only 17 named a console supervisor as having
given the grieved orders (6%). Thus, it is inconclusive that the remaining 59 grievances in fact
grieved the action of a console supervisor or someone with other job titles. I would note that one
of the grievances named a scheduler.
The Petitioner contends that anyone could be the subject of a grievance, such as day first
line supervisors, production supervisors, mechanical first and second line supervisors, schedulers,
the engineering staff and contractors. Petitioner President Pajak testified that filing a grievance is
a way for the Petitioner to document a contractual problem, regardless of the individual who might
have caused the problem. The Petitioner produced a grievance alleging that a supervisor had given
a grieved order but it was about non-supervisor scheduler, Marybel Valencia, giving overtime to
Robert Taylor instead of Dan Lima. The Employer contends that schedulers are confidential
clerical employees who are "aligned with managemenr because they draft the schedules to be
approved by area supervisors.
The Employer also contends that the Petitioner had in a prior arbitration argued that console
supervisors are statutory supervisors. The grieved acts in that case occurred in 2010, and the
Petitioner argued at that time that there was a transfer of bargaining unit work by the Employer's
predecessor (Conoco Phillips) to the OMCC Console Supervisor. There is no evidence as to
whether the OMCC Console Supervisor under the predecessor had the same responsibilities and
authorities as the current console supervisors.
Supervisors-Only Trainings, Meetings & Correspondence
Throughout the year the Employer conducts supervisors-only trainings which are available
to console supervisors, but not to operators or assistant operators. Manney testified that one of
these trainings is "Leading the Vision" (LTV), which is an introduction to being a supervisor.
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Another is Labor Relations Overview, which teaches supervisors about Weingarten rights,
information requests, fatigue guidelines, grievance handling direct.dealings, and generally what
they could and could not do in a Petitioner-represented workforce.
The Employer produced the power point presentation of LTV — Crash Course, which lists
the different ways to be good leaders, e.g. understanding and managing the team members skills
and motivation and providing the appropriate level of supervision.
Some of the current and former CS witnesses testified that when they first became console
supervisors, they attended the 3-day LTV program and subsequent trainings when they have time.
While supervisors are strongly encouraged to attend trainings, they are not required to do so. This
is reflected in the 2018 training sign-in sheets, which show that of the 46 console supervisors, only
19 attended the four Fatigue Exceptions & Forms training sessions in October, eight attended the
five LTV-Labor Relations/Grievances training sessions in August, and five attended the six LTVLabor Relations/Investigation training sessions in November and Decernber. Also, trainer Cassano
testified that when he was a console supervisor from 2006 to 2014, he did not receive any
supervisor training.
The Employer contends that console supervisors attended not only supervisor-only
trainings, but also supervisor-only meetings. In that regard, PS Costello testified that he attended
many supervisor-only meetings when he was a console supervisor. He also testified that he went
to a supervisor-only meeting on February 14, 2019 that was attended by console supervisors,
production supervisors and shift supervisors from the A and possibly the B team. However, there
is no evidence as to the purpose of those meetings or what was discussed therein. Thus, it could
not be determined as to whether being a participant in these meetings establishes supervisory
indicia.
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Finally, the Employer contends that console supervisors were included in supervisory
communications. In support, the Employer produced three emails setting forth the following (R5,
R16, R17):
To remind all supervisors to stay away from the polling of a NLRB election;
To inform of a change to the VCIP program so the supervisors could share the information
with the employees;
To inform of the termination of an employee so the supervisors could address the rumors;
To inform the supervisors the FMLA status of certain employees.
The Employer also produced memoranda addressed to "All Bayway Phillips 66
Supervisors" regarding bargaining updates and strike preparation and claimed that they were sent
to the console supervisors as well. (R5) However, there is no record evidence to establish that the
Employer did in affect share these memoranda with console supervisors.
Terms & Conditions of Employment
Console Supervisors have different terms and conditions of employment than operators
and AOs.
CONSOLE SUPERVISORS
Salaried; no overtime
Paid bi-monthly
VCIP — eligible for bonuses
Eligible for restricted stocks
Work in the console
No uniform

OPERATORS/A0s
Hourly rate; may have overtime
Paid every 2 weeks
VCIP — capped
Not eligible for restricted stocks
Work in the field
Wear safety gear

CS Cruz testified that while operators and AOs received fix amount of VCIP at 7%, he as
a console supervisor received 12Y2 %.
Management of Change (MOC)
A "MOC" is a process that is generated when a change to a policy or a critical component
of operations is expected. PS Frega testified that only supervisors are allowed to initiate MOCs
and have access to the MOC database; operators and assistant operators cannot initiate, accept or
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be reSponsible for MOCs. Further, supervisors can initiate MOCs without first seeking approval.
The MOC begins with an initiator who is making the change. It must go through approval
processes (health and safety, environmental, maintenance engineering, inspection, etc.). Once a
MOC is assigned to a responsible person, s/he must track the MOC through its developing and
approval stages.
The Employer produced samples of MOC forms assigned to console supervisors. For
example, a 2017 MOC listed CS Alexo as the initiator and responsible person for the purpose for
updating the process identification drawings (P&IDs). The second was a 2018 MOC listing CS
Costello as the initiator and responsible person for procedural updates in Section A south
powerformer area. The third was a 2019 MOC listing CS Verma as the initiator and responsible
person for adding an instrument tag to an existing operating procedure as required based on a prior
audit. The fourth was a 2014 emergency MOC listing CS Melissa Dill as the initiator in response
to a non-working local line-off switch so the equipment was being operated from a circuit breaker.
The last was a 2019 emergency MOC listing CS Woscinski for the replacement of a piece of
equipment.
Other Secondary Indicia

The Employer asserts that console supervisors are statutory supervisors because many of
them are qualified as production supervisors and vice versa; and they are interchangeable. In that
regard, production superintendent Fraga testified that production supervisors have the authority to
assign work to operators and AOs in the field and to discipline them, if necessary. Fraga and PS
Costello also testified that production supervisors and console supervisors often switch back and
forth. CS Cruz testified that he was qualified as a production supervisor in 2017, but his testimony
is not clear as to whether he performed PS duties once or twice a month or two or three times per
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year. When he was transferred to the C Section in June 2018, he spent some time training as a
production supervisor and ended up working as a production supervisor in July and August 2018.
There is no evidence as to how many console supervisors are PS qualified and vice versa, and how
frequent console supervisors performed PS duties. There is also no evidence to conclusively
establish that production supervisors are statutory supervisors.
The Employer also contends if console supervisors are deemed to be employees under the
Act, the ratio between supervisors and employees would become imbalanced and the supervisors
would have too many direct reports. The Employer further contends that many console supervisors
are qualified production supervisors and vice versa, so the frequent interchange would create
confusion in the daily operations.
Finally, the Employer asserts that console supervisors have access to confidential
information. In that regard, Manney testified that higher-ranking management personnel and
supervisors, including console supervisors, have access to Manager Express, which contains
employees confidential information. While Console Supervisors do not have the authority to
change the wage rate of an employee, they could correct the pay to reflect a step progression.
Operators and AOs do not have access to Manager Express.
III LEGAL STANDARD AND ANALYSIS
A.

The Applicable Legal Standard
Section 2(3) of the Act excludes from the definition of the term "employee" "any

individual employed as a supervisor." Section 2(11) of the Act defines a "supervisor" as:
Any individual having authority, in the interest of the employer, to hire, transfer,
suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or responsibly to direct them, or to adjust their grievances, or
effectively to recommend such action, if in connection with the foregoing the
exercise of such authority is not of a merely routine or clerical nature, but requires
the use of independent judgment.
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Individuals are "statutory supervisors if: 1) they hold the authority to engage in any one
of the 12 listed supervisory functions, 2) their exercise of such authority is not of a merely
routine or clerical nature, but requires the use of independent judgment, and 3) their authority
is held in the interest of the employer." NLRB v. Kentucky River Community Care, 532 U.S.
706, 713 (2001).
In applying this three- part test, the Board continues to follow certain established
principles. First, the party asserting supervisory status bears the burden of proof. Oakwood
Healthcare, Inc., 348 NLRB 686, 687 (2006); NLRB v. Kentucky River Community Care, 532
U.S. at 711-712. Second, any lack of evidence is construed against the party asserting
supervisory status. Elmhurst Extended Care Facilities, Inc., 329 NLRB 535, 536 fn. 8 (1999).
Third, purely conclusory evidence is not sufficient to establish supervisory status. Volair
Contractors, Inc., 341 NLRB 673, 675 (2004); Sears, Roebuck & Co., 304 NLRB 193, 194
(1991).
In these cases, the Board has a duty to be alert not to construe supervisory status too
broadly because the employee who is deemed a supervisor loses his protected right to organize, a
right Congress intended to protect by the Act. Phelps Community Medical Center, 295 NLRB 486
(1989); Chicago Metallic, 273 NLRB 1677, 1689 (1985); Hydro Conduit Corp., 254 433, 437
(1981).
With regard to the exercise of supervisory authority, the Board has determined that
individuals who possess the authority as defined in Section 2(11) of the statute can be held to be
supervisors even if the authority has not been exercised. Fred Meyer Alaska, Inc., 334 NLRB
646 (2001). However, although the Act demands only the possession of Section 2(11)
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authority, not its exercise, the evidence still must be persuasive that such authority exists. Avante
at Wilson, Inc., 348 NLRB 1056, 1057 (2006). Job titles, job descriptions, or similar documents
are not given controlling weight and will be rejected as mere paper, absent independent evidence
of the possession of the described authority. Golden Crest Healthcare Center, 348 NLRB 727,
731 (2006), citing Training School at Vineland, 332 NLRB 1412; 1416 (2000); See also
Chevron Shipping Co., 317 NLRB 379, 381 fn. 6 (1995) (conclusory statements without specific
explanation are not enough).
Here, while the Employer provides the title "console supervisors" to the employees sought
in the Petition and classifies those employees as the "direct supervisors" for operators and .A0s,
such description or title alone is not dispositive of the exercise of supervisory authority, and finding
of supervisory status therefore, cannot be based solely upon a job description or job title. The issue
is whether the individual actually possesses any of the powers enumerated in Section 2(11) of the
Act. The Western Petitioner Telegraph Co., 242 NLRB 825, 826 (1979) (citing Atlantic
Scaffolding Co., 356 NLRB 835, 853 (2011)). "Theoretical [or] paper power will not suffice to
make an individual a supervisor." Food Store Employees Petitioner, Local 347 v. NLRB, 422 F.2d
685, 690 (D.C.Cir.1969) (quoting NLRB v. Security Guard Serv., 384 F.2d 143, 149 (5th
Cir.1967)). Accord NLRB v. Sayers Printing Co., 453 F.2d 810, 813-15 (8th Cir.1971); Sunset
Nursing Homes, Inc., 224 NLRB 1271, 1272, (1976) (IT]he mere use of a title or the giving of
'paper authority which is not exercised does not make an employee a supervisor."); Great Lakes
Towing Co., 168 NLRB 695, 700 (1967).
The Employer in this case argues that console supervisors are statutory supervisors because
they have the authority to exercise the following Section 2(11) powers: (1) the power to effectively
recommend hire of employees; (2) the power to assign and responsibly to direct employees; (3)
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the power to reward employees; (4) the power to discipline and discharge employees; and (5) the
power to adjust employees grievances. I will address the sufficiency of the relevant evidence for
each of these assertions in turn.
B.

Analysis

Hiring

The record contains insubstantial evidence that console supervisors have the authority to
effectively recommend hiring, and thus I find that the Employer failed to satisfy its burden
regarding this indicia of Section 2(11) supervisory status.
The authority to hire or to effectively recommend hiring, utilizing independent judgment
is sufficient to confer statutory supervisory statu. Independent judgment will be found where the
alleged supervisor (1) acts free from the control of others, (2) is required to form an opinion by
discerning and comparing data, and (3) makes a decision not dictated by circumstances or company
policy. Oakwood, 348 NLRB at 693. The Board analyzes supervisory status by determining
whether an individual's hiring recommendations are in fact effective. Accordingly, the Board
examines the amount of weight the employer affords the recommendation. See, e.g. USF
Reddaway, Inc., 349 NLRB 329, 340 (2007). Specifically, the Board has found recommendations
effective when "management is prepared to implement the recommendation without an
independent investigation of the relevant circumstances." Chevron USA, 309 at 65. To establish
supervisory status, an individual's influence on the hiring process must be based on actual
"delegated authority to participate in the hiring process" and not merely on respect for the
judgment of the person making the recommendation. Plumbers Local 195, 237 NLRB 1099, 1102
(1978). Where the weight given to such referrals is not established in the record, evidence
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concerning the authority to make referrals will be fotmd insufficient to establish supervisory status.
FA. Bartlett Tree Expert Co., 325 NLRB 243, 245 (1997).
In USF Reddaway, Inc., the Board affirmed the All's finding that the two leads in question
were statutory supervisors, in part because their recommendations regarding hiring were effective.
In that case, while the shop manager had the final say, he did not hire any of the 3 applicants when
the leads disagreed with his choice of applicants. Thereafter, the shop manager conducted more
interviews including the leads, again asked for their recommendations, and he hired the applicant
recommended by the leads. The ALJ concluded that the shop manager had specifically authorized
the leads to participate in the hiring process, solicited their recommendations with respect to the
hire of one of the three final applicants, and was guided by their recommendations in a manner
demonstrating that the two leads recommendations were effective. Id at 340.
Similarly, in Your Public Radio CorporationI6, it was concluded that significant weight
was afforded the two radio hosts recommendations to hire because they created job descriptions
for their prospective producers, screened application materials received from prospective
producers, interviewed prospective producers, and made recommendations to the employer's vice
president, whose role is limited to discussing salary and making job offers to those candidates
whose salary demands accord with the employer's budget.
In this case, the roles of the console supervisors in the hiring process are much smaller in
comparison. Conducting interviews is not part of their job duties and they are not required to
participate in the hiring process, as reflected by the relatively few console supervisors who have
actually performed this task over the years. Further, if any console supervisors are involved in the
hiring process, they represent only one of three interviewers conducting the group interviews, all

16

2014 WL 3613193 (July 7, 2014); review denied 2014 WL 3778515 (July 31, 2014)
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of whom ask the same questions prepared by HR. They must score the applicants based on "eight
dimensions" established by HR like the other two interviewers must and admittedly their scores
often directly correlate to these applicants original rankings established before the interview.
While the Employer contends that on one occasion, CS Cruz recommended a no-hire for two
applicants and theý did not progress to the next round, there is no conclusive evidence that they
were eliminated as a result of Cruz's recommendations. Significantly, the hiring manager appears
to undertake an independent evaluation of the applicants at the conclusion of the interview process
by meeting with all the interviewers regarding these applicants and that meeting ends with a list
of candidates that the hiring manager submits to RLT, the final decision maker. There is no
evidence to indicate who makes the final decision on this list: the hiring manager, the interviewers,
or a combination of both. Equally important is the fact that RLT reviews this list containing more
candidates than available vacancies and may select any number of candidates. For example, RLT
may be given a list of 15 candidates to fill 10 slots but ends up picking only 8 candidates for
reasons not revealed to the console supervisors. The Employer's witnesses also have no knowledge
as to whether RLT actually reviews the interviewers' notes and recommendations before making
a final decision. While HR Manager Russell testified to the conclusion that RLT would merely
rubber-stamp the list, there should be no dispute that RLT must exercise some discretion to reject
from the list those candidates who would not receive job offers.
I find that while the console supervisors have the delegated authority to interview and score
the applicants in the hiring process, there is insufficient evidence to establish that their
recommendations of candidates to the final list were effective, in light of the hiring manager's
meeting with the interviewers which leads to the creation of a list for the final decision maker, and
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provides for how that final decision is made. Therefore, I >find that the Employer has failed to
demonstrate that the console supervisors could effectively recommend the hiring of employees.
Discipline/Discharge
To confer supervisory status based on the authority to discipline, the exercise of
disciplinary authority must lead to personnel action without independent investigation by upper
management. See Sheraton Universal, 350 NLRB 1114, 1116 (2007) (Contrary to the judge's
speculation, nothing in the record suggests that upper management conducted an independent
investigation before deciding to impose discipline ...) The record is devoid of any evidence that
demonstrates that console supervisors are authorized to discharge employees so I will not analyze
this indicia.
The record contains no reliable evidence that console supervisors exercised the authority
to discipline or to recommend discipline. In this regard, the four disciplinary notices in the record
do not establish that the named console supervisors were involved in the investigation of the
alleged misconduct, if they made the final decision 'to discipline or if they had effectively
recommended the discipline. I also do not give any weight to Production Superintendent Fraga's
testimony about an alleged discipline about which he could not recall the facts or, Trainer
Cassano's testimony that he recommended a discipline which might not have been implemented.
Although CSs Costello and Cruz stated that they've coached and counseled employees, the
undisputed evidence established that coaching and counseling do not constitute discipline.
Although the Employer's witnesses asserted that console supervisors have the authority to
discipline the operators, they, did not provide the basis for this belief. I find that their conclusory
statements regarding a purported supervisor's "ultimate responsibility" for all aspects of an area
of work have "no ,evidentiary value." Peacock Productions of NBC Universal Media, LLC, 364
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NLRB No. 104 (2016). While individuals who possess supervisory authority can be held to be
supervisors even if the authority has not yet been exercised, the evidence in this case is
distinguishable from that in the authority cited by the Employer in support, i.e. Fred Meyer Alaska,
Inc., 334 NLRB 646, 649 fn. 8 (2001) (meat department manager found to be a statutory supervisor
although he had not exercised any hiring authority because of the credited testimony that his
authority was the same as the deli and seafood managers, who had independently interviewed and
hired employees); Wasatch Oil Refining Co., 76 NLRB 417, 423 fn. 17 (1948) (pump mechanic
found to be a supervisor because the employer had acted on his recommendation to fire an
assistant); US. Gypsum Co., 93 NLRB 91, 92 fn. 8 (1951) (the petitioned-for employdes found to
be statutory supervisors because the employer had acted upon their recommendations in the
discharge or transfer of other employees).
Moreover, as noted above, Board law is clear that job titles and job descriptions are not
given controlling weight absent independent evidence of the possession of the described authority.
Here, the console supervisors job description does not reference the authority to discipline or
effectively recommend discipline. There is also no independent or reliable evidence, outside of the
Employer's witnesses' concluory statements, that console supervisors possess the authority to
discipline or that they were specifically told that they have this authority. In the particular
circumstance where an employee has not been notified of purported supervisory authority, the
irregular and sporadic exercise of that authority will not establish supervisory status. Volair
Contractors, Inc., 341 NLRB 673, 675 (2004); Robert Greenspan, D.D.S., P.C., 318 NLRB 70,
76 (1995), enfd. 101 F.3d 107 (1996); Tree-Free Fiber Co., 328 NLRB 398, 392-393 (1999). Here,
there is no evidence of even a sporadic or irregular exercise of the authority to discipline by any
console supervisors. To the contrary, the Petitioner's CS witnesses testified that to their
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knowledge, no console supervisors have ever disciplined anyone and denied ever being told they
had this authority. Thus, the evidence is insufficient to establish that console supervisors have the
authority to discipline or to effectively recommend a discipline.
Adjust Grievance
To establish the statutory authority to adjust grievances, a party must show disputed
individuals have authority to adjust actual grievances, not merely minor disputes such as disputes
regarding workload or lunch and break schedule conflicts. Ken-Crest Services, 335 NLRB 777,
779 (2001); Illinois Veterans Horne at Anna, L.P.,, 323 NLR 890, 891 (1997) (noting absence of
evidence putative supervisors performed any role in formal grievance procedure). Even if asserted
supervisors have some involvement in a grievance resolution procedure, the evidence must specify
with clarity what role they play and, of course, the evidence must show independent judgment is
exercised. Training School at Vineland, 332 NLRB at 1412 fn. 2. Any written description
suggesting the mere presence of supervisory authority is not given any controlling weight by the
Board. Avante at Wilson, 348 NLRB1056, 1057 (2006)
The record in this case fails to establish that console supervisors have the authority to adjust
grievances. Manney's claim that console supervisors may adjust grievances at step one meetings
is contradicted by his training material, requiring console supervisors to first consult with labor
relations before issuing a decision. Further, the examples of grievances allegedly resolved solely
by console supervisors at step one do not establish if they had performed investigations of the
grievances involved, or if they acted merely as a witness and processed the grievances based on
management's decisions. The only console supervisor who appears to have resolved a grievance
on his own inexplicably refused to accept a subsequent grievance and acted regretfully with his
settling of an earlier grievance. There is simply no direct evidence to clearly demonstrate that
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console supervisors had exercised independent judgment in hearing or resolving the grievances.
Supervisory status is not proven where the record evidence "is in conflict or otherwise
inconclusive." Phelps Community Medical Center, 295 NLRB at 490. Therefore, I find that the
Employer has failed to meet its burden of establishing that console supervisors adjusted grievances
or have the authority to adjust grievances.

Reward
The record contains insubstantial evidence that console supervisors exercise independent
judgment in rewarding employees or effectively so recommend. "Independent judgmenr is
defined by the Board as "judgment the use of which requires that it be exercised beyond that
involved in regular or custornary activities and which is not controlled or significantly constrained
by outside sources." Vineland, 332 NLRB at 1413. While the Employer's documents shows that
console supervisors had purchased meals using the company credit card on 117 occasions in 2018,
CS Alexo testified that it was customary for console supervisors to do so for most of the recurring
reasons set forth in this report, such as high workload times, emergency or unit upset conditions,
turnaround projects, and to recognize employees on their employment anniversaries. The
Employer's witnesses, Costello and Cruz, confirrned that meals are normally purchased for the
workers during unit start-up or shut-down, but claimed that the decisions to reward were based on
their discretion. Based on the record, I find the console supervisor's purchase of meals for
coworkers to be of a routine nature and to not require or exhibit the kind of independent judgment
contemplated by Section 2(11) of the Act.
I also find the act of giving lunch coins to operators to be insufficient to establish
supervisory status, especially since bargaining unit ernployees have also handed out coins to
recognize other employees. Moreover, while a total of 185 coins were awarded in 2018, only 28
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coins were awarded by 7 console supervisors out of a unit of 46 console supervisors. Similarly,
having company credit cards does not demonstrate supervisory indicia as the undisputed evidence
shows that not all console supervisors were issued company credit cards while some bargaining
unit employees were.
Also insufficient are the conclusory statements that console supervisors have regularly
rewarded employees with gift cards or movie tickets, especially since there is no record evidence
as to whether all the console supervisors were told they have the authority to grant these rewards,
how often console supervisors have granted these rewards, and the amounts of these rewards. The
one incident that is in the record involves a recommendation of a $250 Amazon gift card for
Operator Jordan, but the evidence is inconclusive as to whether that recommendation was followed
and whether Jordan actually received a reward in that amount. Srnall monetary awards fail to
establish supervisory status where the evidence does not establish that the award was more than
sporadic or involved independent judgment. See Veolia Trans., 363 NLRB No. 188, slip op. at 911 (May 12, 2016) (no indication recording favorable observation resulted in positive consequence
for employee, and even assuming distribution of $25 gift cards could constitute reward, evidence
did not establish this was more than sporadic or involved independent judgment; assuming onetime $100 award is sufficient to establish authority to reward, supervisory status not shown due to
lack of evidence as to how frequently purported recommendation resulted in award, who
determined award, or how determination was rnade).
Thus, I find that the record evidence fails to establish that console supervisors exercise
discretion in rewarding employees with meals within the meaning of the reward indicia of Section
2(11) of the Act.
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Scheduling, Assignment of Work & Responsibly Direct
In the Oakwood line of cases", the Board refined its analysis of the terrns "assign,"
"responsibly direct" and "independent judgment" within the meaning of Section 2(11).
Specifically, the Board interpreted "assige to mean "the act of designating an employee to a place
(such as a location, department, or wing), appointing an employee to a time (such as a shift or
overtime period), or giving significant overall duties, i.e., tasks, to an employee." Oakwood, 348
NLRB at 689. Choosing the order in which the employee will perform discrete tasks within those
assignments (e.g., restocking toasters before coffeernakers) would not be indicative of assignment
authority. Id. at 688. To separate straw bosses frorn true supervisors, the Act prescribes that the
exercise of supervisory indicia be in the interest of the employer and requires the use of
independent judgment. Accordingly, "the exercise of sorne supervisory authority in a merely
routine, clerical, perfunctory or sporadic manner does not confer supervisory status on an
employee." Somerset Welding & Steel, Inc., 291 NLRB 913 (1933), quoting Feralloy West Co.,
277 NLRB 1083, 1084 (1985).
The Oakwood Board held that "a judgrnent is not independent if it is dictated or controlled
by detailed instructions, whether set forth in company policies or rules, the verbal instructions of
a higher authority, or in the provisions of a collective-bargaining agreement," Oakwood

Healthcare, supra at 693.
Here, the evidence fails to establish that console supervisors possess supervisory authority
with regard to scheduling and overtime assignments. It is undisputed that console supervisors play
no role in the initial preparation of schedules, and that their responsibilities with respect to the
schedules are triggered only after the final schedule is set. At that point, if an operator/AO calls

Oakwood Healthcare, Inc., 348 NLRB 686, Croft Metals, Inc., 348 NLRB 717, and Beverly Enterprises-Minnesota,
Inc. d/b/a Golden Crest Healthcare Center, 348 NLRB 727 (Golden Crest"), all issued on Sept. 29, 2006.
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out because of illness or an emergency vacation, the console supervisor must fill the vacant slot
following an established procedure which complies with the CBA. This procedure clearly sets
forth the various categories of operators and the order in which these operators are to be contacted
for overtime work. The console supervisor has no discretion in this regard and must call the
operators based on pre-established specific factors and in a pre-determined order. While it may be
time-consuming and possibly complex to review the replacement operator's shifts before and after
the slot to be filled to determine potential fatigue issues, I find that console supervisors do not
exercise "independent judgment" in performing this task within the meaning of Section 2(11) of
the Act.
I also find that the Employer has not established that console supervisors exercised
independent judgment in granting overtime. The actions of assigning overtime or having off-duty
employees come in to work may establish assignment authority within the meaning of Section
2(11) only if the evidence shows that the putative supervisor can require employees to work
overtime or come in when off-duty. Entergy Mississippi, Inc., 357 NLRB 2150, 2156-2157 (2011);
Golden Crest, 348 NLRB at 729; Heritage Hall, E.P.I Coip., 333 NLRB 458, 459 (2001). Here,

there is no reliable evidence that console supervisors can independently require off-duty operators
to come in or force an operator to stay an additional shift or grant a fatigue exception without the
approval of their superiors. In that regard, I find PS Costello's uncorroborated testimony that if he
was unable to find a replacement operator, he might seek advice about sticking someone with
forced overtime, to be•unreliable and inconclusive as to the issue of whether console supervisors
can independently grant overtime. Further, the Employer's contention that console supervisors are
authorized to independently call for extra help is contradicted by its rule set forth in the 2019
Reorganization Plan, requiring the console supervisor to notify his superiors when additional
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staffing is necessary to troubleshoot unit problems. To the extent that there is a contradiction in
the record regarding whether console supervisors possess the authority to assign overtime,
conflicting evidence is construed against the party alleging supervisory status. In Re Micar, Inc.,
333 NLRB 1098, 1105 (2001); Davis Memorial Goodwill Industries, 318 NLRB 1044 (1995);
Phelps Community Medical Center, 295 NLRB at 490.
Finally, the fact that console supervisors have access to the Schedule Express does not
confer supervisory status as it is their job to ensure that all schedule changes are reflected in the
system so employees would be paid correctly. I do not find that the inputting of employees work
hours into Schedule Express requires any independent judgment or discretion.
I find that the overall evidence is insufficient to demonstrate that console supervisors'
scheduling function demonstrate that they are statutory supervisors.
The credible evidence also fails to establish that console supervisors exercise independent
judgment in the assignment and direction of work, as defined by Oakwood Healthcare, supra at
686. Post-Oakwood Healthcare cases have rearticulated the significance of independent judgment
before determining whether an individual is a statutory supervisor. For instance, no independent
judgment is required where assignments are based on well-known employee skills. CNN America,
Inc., 361 NLRB 439 (2014), citing KGW-TV, 329 NRLB 378, 381-382 (1999). Similarly, basing
an assignment on whether the employee is capable of performing the job doesn't involve
independent judgment. See WSI Savanah River Site, 363 NLRB No. 113, slip op. at 3 (Feb. 10,
2016), citing Volair Contractors, Inc., 341 NLRB 673, 675 fn. 10 (2004); Cook Inlet Tug & Barge,
Inc., 361 NLRB 1153 (2105), citing Croft Metals, 348 NLRB at 722.
It is undisputed that the regular work assignments and schedules for the operators and AOs
are prepared by area supervisors and these employees perform the work in the field with production
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supervisors. The Employer contends that console supervisors have exercised discretion by
selecting certain operators to handle routine as well as serious problems that have triggered alarms.
In this regard, the Employer's witnesses testified that the best or most skilled operators would be
selected to handle these tasks. Based on relevant Board law, I find this to be insufficient to establish
independent judgement under Section 2(11) of the Act. CNN America, Inc., 361 NLRB at 460;

KGW-TV, 329 NRLB at 381-382. I also find that much of the console supervisors assignment
decisions are based on their professional knowledge and training as well as the Employer' s
standard operating procedures and numerous established emergency procedures. An employee is
not a supervisor merely because he or she is an experienced professional, making detailed and
complex decisions. Oakwood Healthcare, 348 NLRB at 692.
The record also reflects that console supervisors do not responsibly direct employees.
Responsible direction requires that the putative supervisor be held accountable for the performance
of other employees. To establish accountability, the party asserting supervisory status must
establish that the putative supervisor has the "authority to take corrective actioe and may
potentially face "adverse consequences" for the performance errors of other ernployees. Id. at 692.
The lack of any evidence showing that the putative supervisors are evaluated based upon the
performance of other ernployees or any evidence that the putative supervisors have received
discipline for perforrnance rnistakes by other employees is construed against the party asserting
supervisory status. Dean & Deluca, 338 NLRB 1046, 1048 (2003).
The Employer has failed to establish that console supervisors direct responsibly. Missing
here is evidence that they are empowered to take or even to recornmend corrective action. As I had
concluded, there is insufficient evidence that console supervisors are authorized to discipline
employees for refusing to follow directives. Thus, if a console supervisor radios an operator in
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response to an alarm and the operator does not perform the task assigned, the console supervisor
has no authority to discipline on his own. This inability to discipline demonstrates that console
supervisors do not direct employees.
In addition, the fact that the Employer has established goals for console supervisors, as set
forth in the 2018 performance agreements, does not reflect the reality of the relationship they have
with the operators and AOs. For example, there is no evidence that console supervisors are holding
wage operators accountable for knowing the availability of their equipment, that they are attending
monthly LTV training and using those skills to re-enforce positive actions and correct unacceptable
actions, or holding periodic emergency drills with direct reports, etc. The record also demonstrates
that console supervisors follow the Employer's policies and standard operating procedures when
calling the operators and AOs with instructions, even in emergency situations. The mere
assignment of tasks without accountability and independent judgment, as is the case here, is
considered routine and clerical and does not indicate supervisory status. See G4S Government

Solutions, Inc., 363 NLRB No. 113 (2016); Croft Metals, Inc., 348 NLRB at 720.
In Golden Crest, the Board found that the employer had established that nursing home
charge nurses had the authority to direct CNAs, in that they "oversee the CNAs job performance
and act to correct the CNAs when they are not providing adequate care." However, the Board
determined that the employer failed to establish that charge nurses were held accountable for their
actions in directing the CNAs, as the employer had failed to present "any evidence that any charge
nurse has experienced any material consequences to her terms and conditions of employment,
either positive or negative, as a result of her performance in directing CNAs." Id. at 731. There
must be "a finding of actual as opposed to mere paper authority" that the prospect of consequences
and accountability exists. Id. at 731.
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In conclusion, I find that the evidence fails to establish that console supervisors assign or
responsibly direct the operators/A0s within the meaning of Section 2(11) of the Act.
Secondary Indicia
The Golden Crest Board recognized that certain "secondary indicia" may support a finding
of supervisory status if the evidentiary record shows that the alleged supervisor possesses at least
one of the primary indicia of supervisory status set forth in Section •2(11) of the Act. Id. at 730 fn.
10; Ken-Crest Services, 335 NLRB 777, 779 (2001). Secondary. Indicia of supervisory status
include, but are not limited to, the individual's: designation as a supervisor; attendance at
supervisory rneetings; receipt of management rnemos; responsibility for a shift or phase of the
employer's operation; authority to grant time off to other ernployees; responsibility for inspecting
the work of others; responsibility for reporting rule infractions; receipt of privileges exclusive to
members of management; and compensation at a rate higher than the ernployees supervised. The
ratio of supervisors to employees is also a secondary indicator of supervisory status. See Sheraton

Universal Hotel, 350 NLRB 1114, 1118 (2007); Flexi-Van Service Center, 228 NLRB 956, 960
(1977).
While attendance at supervisor-only meetings can be among secondary indicia of
supervisory status, see Auto West Toyota, 284 NLRB 659, 661 (1987), there is no evidence in this
case that the topics discussed at those meetings relate to confidential or financial issues, or
personnel or work policies. Therefore, I cannot conclude that being included in supervisor-only
meetings, without information regarding the nature of such meetings, confers supervisory status
on the console supervisors. Similarly, the supervisor-only trainings do not demonstrate supervisory
status as they are not rnandatory and in fact, only a small percentage of console supervisors took
these trainings in 2018. Further, there is no legal support that console supervisors responsibilities
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with MOCs would confer supervisory status merely because operators/A0s are not authorized to
initiate MOCs. Similarly, access to Manager Express to perform routine entries does not turn
console supervisors into Section 2(11) supervisors. See Maremont Corp., 251 NLRB 1617, 1625
(1980) (access to confidential information does not convert an employee into a supervisor, nor
for that matter does it necessarily qualify the person as a confidential employee.")
The Employer also contends that at least 76 grievances filed in 2018 grieved the actions of
console supervisors, demonstrating that the Petitioner has viewed thern as statutory supervisors. I
disagree. The record evidence shows that only about 17 grievances actually named console
supervisors as having called the wrong person for overtime work. Therefore, grieved orders in the
remaining 59 grievances could have been given by someone other than console supervisors. More
significantly, grievances could be directed at actions engaged in not only by statutory supervisors,
but by any non-bargaining unit individuals if such actions potentially violate the CBA covering
the operations and maintenance employees. I also find no merit in the Employer's claim that a
nine-year-old arbitration against the Ernployer's predecessor demonstrates that the Petitioner had
viewed console supervisors as statutory supervisors, especially since the Employer failed to prove
that those OMCC supervisors in that case possessed or exercised the same responsibilities and
authorities as the current console supervisors.
I find unpersuasive the Employer's assertion that console supervisors are 2(11) supervisors
because they are interchangeable with production supervisors. The evidence does not demonstrate
how many console supervisors are PS cross-qualified, how frequently they were assigned PS
duties, and if those PS duties confer supervisory status. The Board has long recognized that,
regardless of how frequently an employee substitutes for a supervisor, if he or she does not exercise
the supervisor's statutory authority while acting as a substitute, then he or she is not a statutory
49

supervisor. Mountaineer Park, Inc., 343 NLRB 1473 (2004) see also Honda of San Diego, 254
NLRB 1248 (1981) (the appropriate test for deterrnining the status of employees who substitute
for supervisors is whether the part-time supervisors spend a regular and substantial portion of their •
working time performing supervisory tasks or whether such substitution is merely sporadic and
insignificant.)
The Employer also contends that if console supervisors were deemed to be employees
under the Act, it would create an unsustainable operation due to a large imbalance between
supervisors and non-supervisors. In this regard, the Board has expressed a disinclination to
consider ratio as a useful factor, l'helps Community Medical Center, 295 NLRB at 486 fn. 15:
Even if it were possible to conclude that a 1 to 18 is unreasonable and a 1 to 3 is
reasonable, it would not change our conclusion because such a ratio is not a factor
that the Act directs us to consider. It is not the province of the Board to determine
the "proper number of supervisors. Sec. 2(11) determines the factors that, in
conjunction with the exercise of independent judgment, indicate supervisory status
for the purpose of the Act, and it is the Employer who determines how its business
is operated and what kind of responsibility to give to its various employees.
Further, the law is clear that ratio, as with all secondary indicia, cannot by itself provide a basis
for a supervisory finding. Northwest Nursing Home, 313 NLRB 491, 499 (1993).
Finally, I find that console supervisors may have some secondary indicia of supervisory
authority, i.e. the occasional receipt of supervisor/confidential email, Sheraton Universal Hotel,
350 NLRB at 1118, and being salaried with better benefits, Keeler Brass Co., 301 NLRB 769, 780
(1991). However, absent evidence of the existence of one of the primary indicia of supervisory
status, the secondary indicia of supervisory status are not dispositive. Central Plumbing
Specialties, 337 NLRB 973, 975 (2002); Training School at Vineland, 332 NLRB at 1412-1413.
Therefore, since I have found that the Employer has not demonstrated that console
supervisors possessed or exercised any of the primary indicia of supervisory status, the evidence
50

of secondary criteria, related above, is not sufficient to meet the Employer's burden that console
supervisors are supervisors within the meaning of § 2(11) of the Act.
IV CONCLUSIONS AND FINDINGS
Based upon the entire record in this proceeding, the undersigned finds and concludes as
follows:
1. The hearing officer's rulings made at the hearing are free from prejudicial error and are
hereby affirmed;
2. The parties stipulated, and I find that the Employer is engaged in commerce within the
meaning of the Act and it will effectuate the purposes of the Act to assert jurisdiction
in this case;18
3. The parties stipulated, and I find, that the Petitioner is a labor organization within the
meaning of Section 2(5) of the Act;
4. A question affecting commerce exists concerning the representation of certain
employees of the Employer within the meaning of Section 9(c)(1) and Section 2(6) and
(7) of the Act;
5. The following employees of the Employer constitute a unit appropriate for the purpose
of collective bargaining with the meaning of Section 9(b) of the Act (`the Unir):
All full-time and regular part-time Console Supervisors of Phillips 66
Company-Bayway Refinery, working at 1400 Park Avenue, Linden, New
Jersey, but excluding all other employees, Office Clericals, Managers, and
Section 2(11) Supervisors and Guards within the meaning of the National
Labor Relations Act.

The parties stipulated that the Employer is a Delaware corporation engaged in the business of petrochemicals and
crude oil refming, and that it has sold these products valued in excess of $50,000 to customers located outside the
State of New Jersey.

18
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V. DIRECTION OF ELECTION
The National Labor Relations Board will conduct a secret ballot election among the
employees in the unit found appropriate above. Employees will vote whether or not they wish to
be represented for purposes of collective bargaining by International Brotherhood of Teamsters
Local 877.
A.

Election Details
I have determined that the secret ballot election will be conducted on July 1, 2019 from

3:30 to 6:00 p.m. in the Chemical Administration Building Cafeteria located at the Employer' s
1400 Park Avenue, Linden, New Jersey facility.
B.

Voting Eligibility

Eligible to vote are those unit employees who were employed by the Employer during the
payroll period ending Thursday, February 28, 2019, including employees who did not work during
that period because they were ill, on vacation, or were temporarily laid off.
Employees engaged in an economic strike, who have retained their status as strikers and
who have not been permanently replaced, are also eligible to vote. In addition, employees engaged
in an economic strike that commenced less than 12 months before the election date, who have
retained their status as strikers but who have been permanently replaced, as well as their
replacements, are eligible to vote. Unit employees in the military services of the United States may
vote if they appear in person at the polls.
Ineligible to vote are (1) employees who have quit or been discharged for cause since the
designated payroll period for eligibility; (2) striking employees who have been discharged for
cause since the strike began and who have not been rehired or reinstated before the election date;
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and (3) employees who are engaged in an economic strike that began more than 12 months before
the election date and who have been permanently replaced.
C.

Voter List

As required by Section 102.67(1) of the Böard's Rules and Regulations, the Employer must
provide the Regional Director and parties named in this decision a list of the full names, work
locations, shifts, job classifications, and contact information (including home addresses, available
personal email addresses, and available home and personal cell telephone numbers) of all eligible
voters.
To be timely filed and served, the list must be received by the Regional director and the
parties by June 19, 2019. The list must be accompanied by a certificate of service showing service
on all parties. The Region will no longer serve the voter list.
Unless the Employer certifies that it does not possess the capacity to produce the list in the
required form, the list must be provided in a table in a Microsoft Word file (.doc or docx) or a file
that is compatible with Microsoft Word (.doc or docx). The first column of the list must begin
with each employee's last name and the list must be alphabetized (overall or by department) by
last name. Because the list will be used during the election, the font size of the list must be the
equivalent of Times New Roman 10 or larger. That font does not need to be used but the font must
be that size or larger. A sample, optional form for the list is provided on the NLRB website at
www.nlrb. gov/what-we-do/conduct- ele cti on s/repre sentation-c ase-rul es-e ffective-april-14-2015 .
When feasible, the list shall be filed electronically with the Region and served
electronically on the other party(ies) named in this decision. The list may be electronically filed
with the Region by using the E-filing system on the Agency's website at www.nlrb.gov. Once the
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website is accessed, click on E-File Documents, enter the NLRB Case Number, and follow the
detailed instructions.
Failure to comply with the above requirements will be grounds for setting aside the election
whenever proper and timely objections are filed. However, the Employer may not object to the
failure to file or serve the list within the specified time or in the proper format if it is responsible
for the failure.
No party shall use the voter list for purposes other than the representation proceeding,
Board proceedings arising from it, and related matters.
D.

Posting of Notices of Election

Notices of Election will be electronically transmitted to the parties, if feasible, or by
overnight mail if not feasible. Section 102.67(k) of the Board's Rules and Regulations requires the
Employer to timely post copies of the Boards official Notice of Election in conspicuous places,
including all places where notices to employees in the unit are customarily posted. You must also
distribute the Notice of Election electronically to any employees in the unit with whom you
customarily communicate electronically. In this case, the notices must be posted and distributed
before 12:01 a.m. on June 27, 2019. If the Employer does not receive copies of the notice by
June 24, 2019, it should notify the Regional Office immediately. Pursuant to Section 102.67(k),

a failure to post or distribute the notice precludes an employer from filing objections based on
nonposting of the election notice.
To make it administratively possible to have election notices and ballots in a language other
than English, please notify the Board Agent immediately if that is necessary for this election. If
special accommodations are required for any voters, potential voters, or election participants to
vote or reach the voting area, please tell the Board Agent as soon as possible.
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RIGHT TO REQUEST REVIEW
Pursuant to Section 102.67 of the Board's Rules and Regulations, a request for review may
be filed with the Board at any time following the issuance of this Decision until 14 days after a
final disposition of the proceeding by the Regional Director. Accordingly, a party is not precluded
from filing a request for review of this decision after the election on the grounds that it did not file
a request for review of this Decision prior to the election. The request for review must conform to
the requirements of Section 102.67 of the Board's Rules and Regulations.
A request for review may be E-Filed through the Agency's website but may not be filed by
facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents, enter
the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the request for review
should be addressed to the Executive Secretary, National Labor Relations Board, 1015 Half Street,
SE, Washington, DC 20570-0001. A party filing a request for review must serve a copy of the
request on the other parties and file a copy with the Regional Director. A certificate of service
must be filed with the Board together with the request for review.
Dated: June 17, 2019 at Newark, New Jersey.

DAVID E. LEACH III, REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD
REGION 22
VETERANS ADMINISTRATION BUILDING
20 WASHINGTON PLACE, 5TH FLOOR
NEWARK, NJ 07102
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