UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 32

UNITED FOOD AND COMMERCIAL WORKERS LOCAL
NO. 5, CHARTERED BY THE UNITED FOOD AND
COMMERCIAL WORKERS INTERNATIONAL UNION,
AFL-CIO.CLC (SAFEWAY STORES)

and Case 32-CB-219981

CHRISTOPHER RATANA-KELLEY, an
Individual

COUNSEL FOR THE GENERAL COUNSEL'’S PARTIAL JOINDER OF CHARGING
PARTY’S MOTION TO STRIKE RESPONDENT’S ANSWER AND AFFIRMATIVE
DEFENSES

Counsel for the General Counsel hereby joins in Charging Party Christopher Ratana-
Kelley’s Motion to Strike Respondent’s Answer and Affirmative Defenses, only to the extent it
moves to strike the 2", 12" and 21 affirmative defenses of United Food and Commercial
Workers Local No. 5, Chartered by the United Food and Commercial Workers International
Union, AFL-CIO.CLC (Respondent)’s Answer. Respondent’s 2" affirmative defense argues:
“The Complaint is barred because the Charging Party was unlawfully, illegally, and improperly
coerced into filing the charge. The Charging Party did not make a free choice to file the
charge.” Exhibit A. Respondent’s 12" affirmative defense states: “The national right to work
legal defense foundation Inc. does not represent Christopher Ratana- Kelley.” 1d. The 21%
defense is a statement about FedEx. Id.

Defenses should be stricken where they are irrelevant to the issues set for hearing. See, e.g.,
Harding Glass Co., 347 NLRB 1112, 1115 (2006) (granting the General Counsel’s motion to strike
several of the respondent’s affirmative defenses to the backpay specification as they were without
merit as a matter of law), enfd. 500 F.3d 1 (1st Cir. 2007), cert. denied 128 S. Ct. 935 (2008); TNT
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Logistics, North America, 346 NLRB 1301 n. 1 (2006) (upholding judge’s pretrial order granting
the General Counsel’s motion in limine to strike seven of the respondent’s eight affirmative
defenses as that they raised irrelevant matters), enfd. 246 Fed. Appx. 220 (4th Cir. 2007); Tri-
county Paving, Inc., 342 NLRB 1213, 1216 (2004); Superior Industries International, 295 NLRB
320, 322 (1989); Electrical Workers Local 1316 (Superior Contractors), 271 NLRB 338, 340
(1984) (striking, as irrelevant and immaterial, respondent’s affirmative defense regarding the
charging party’s motivation in filing the charge).

Here, whether the Charging Party was coerced into filing the charge and who he is
represented by are irrelevant to the issues set for hearing. Indeed, the United States Supreme
Court has explicitly held that “[w]hen a Board Complaint issues the only question is the truth
of its accusations. . . .Dubious character, evil or unlawful motives, or bad faith of the informer
cannot deprive[] the Board of its jurisdiction into the inquiry.” ” NLRB v. Indian & Michigan
Electric Co., 318 U.S. 9, 18 (1943). Accordingly, the only relevant question is whether
Respondent violated the Act as alleged by the Complaint. Similarly, FedEx is not a party to
these proceedings nor is it involved in any way to this case.

For the above reasons, Respondent’s 2", 121" and 21° defenses are irrelevant and should

be stricken.



DATED AT San Francisco, California this 31" day of May, 2019.

Respectfully Submitted,

/sl Tracy Clark

Tracy Clark

Counsel for the General Counsel
National Labor Relations Board
Region 20

901 Market Street, Suite 400

San Francisco, California 94103-1735



DAVID A. ROSENFELD, Bar No. 058163

WEINBERG, ROGER & ROSENFELD

A Professional Corporation

1001 Marina Village Parkway, Suite 200

Alameda, California 94501

Telephone (510) 337-1001

Fax (510) 337-1023

E-Mail: drosenfeld@unioncounsel.net
nlrbnotices@unioncounsel.net

Attorneys for the Union, UNITED FOOD AND

COMMERCIAL WORKERS LOCAL NO. 5

UNITED STATES OF AMERICA

NATIONAL LABOR RELATIONS BOARD

REGION 32

UNITED FOOD COMMERCIAL WORKERS
LOCAL 5 (SAFEWAY STORES),

and

CHISTOPHER RATANA-KELLEY, an
Individual

Case 32-CB-219981

FIRST AMENDED ANSWER
TO COMPLAINT

EXHIBIT A



United Food and Commercial Workers Local 5, which is improperly named in the
Complaint and does not exist as named in the Complaint, hereby answers the Complaint and
Notice of Hearing as follows:

(1) As to paragraph 1, those allegations are denied on the ground that Christopher
Ratana-Kelley did not file the charge on its own but rather was compelled to do it by outside
forces.

(2)  Asto paragraph 2(a), Respondent denies this allegation on the ground that there
was no employer known as Safeway or “Store 211.” There is an entity known as Safeway, Inc.,
but Respondent does not have knowledge as to whether Safeway, Inc. is a California corporation
or it is organized under the laws of some other state. Respondent specifically denies that there is
any entity “Employer Store 211" and furthermore denies that “Employer Store 211, has been
operating a chain of retail grocery stores.” Safeway, Inc. has been operating a chain of stores
which sells more than just groceries for example it sells gas. People do not eat gas.

3 As to paragraph 2(b), because paragraph 2(a) is unclear as to whether the
employer is Safeway, Safeway, Inc. or “Employer Store 211,” Respondent denies the allegations
of 2(b). Respondent does admit that Safeway, Inc. in conducting all its operations derives gross
revenue in excess of $500,000. Respondent denies that Safeway, Inc. has “derived gross
revenues in excess of $500,000” since the plural is not the correct word.

4 As to paragraph 2(c), because the above allegation isn’t clear as to who the
employer is, Respondent denies the allegations of paragraph 2(c). Respondent does admit that
Safeway, Inc. has “purchased and received products, goods, and services valued in excess of
$5,000 which originated from points located outside of the State of California” including China.

%) As to paragraph 3, this allegation is denied on the ground that the current Labor
Board is likely to arbitrarily change the definition of employer, engage on commerce, and
“within the meaning of Section 2(2)(6) and (7) of the Act.” Furthermore, because the allegations
of who the employer is is unclear, Respondent cannot respond further. Respondent does admit

that Safeway, Inc. does employ employees within the meaning of those Sections of the Act.



(6) As to paragraph 4, that allegation is denied. The caption suggests that the
Respondent is “United Food Commercial Workers, Local 5 (Safeway Store).” There is no such
labor organization with that name. The first paragraph alleges that there is a labor organization
known as “United Food and Commercial Workers, UFCW Local 5.” The proper name is United
Food and Commercial Workers Local No. 5, chartered by the United Food and Commercial
Workers International Union, AFL-CIO.CLC. As to paragraph 4, Respondent admits that if
properly named, it is currently a labor organization within the meaning of the Act. Respondent,
however, denies the ultimate conclusion because the current Board is likely to change the
definition of labor organization within the meaning of the Act because of the radical changes it
has made to the Act.

@) With respect to the allegations of paragraph 5, these are denied.

With respect to the allegations of Paragraphs 6, 7, 8, 9 and 10, these allegations are denied.

Respondent does not concede that it has the burden of proof on any of these Affirmative
Defenses:

FIRST AFFIRMATIVE DEFENSE

The Complaint is barred by Section 10(b).
SECOND AFFIRMATIVE DEFENSE

The Complaint is barred because the Charging Party was unlawfully, illegally and
improperly coerced into filing the charge. The Charging Party did not make a free choice to file
the charge.

THIRD AFFIRMATIVE DEFENSE

The Charge is barred by the doctrine of waiver, laches and estoppel.

FOURTH AFFIRMATIVE DEFENSE

The Complaint and the remedy sought are barred by the First Amendment of the United

States Constitution.



FIFTH AFFIRMATIVE DEFENSE

The Complaint and the remedy sought are barred by the Thirteenth Amendment of the
United States Constitution.

SIXTH AFFIRMATIVE DEFENSE

The Complaint and the remedy sought are barred by the Fourteenth Amendment and the
Fifth Amendment of the United States Constitution.

SEVENTH AFFIRMATIVE DEFENSE

The Complaint and the remedy sought are barred by the Religious Freedom Restoration
Act.
EIGHTH AFFIRMATIVE DEFENSE

The Complaint and the remedy sought are forced and compelled speech which is barred
by the First Amendment of the United States Constitution.
NINTH AFFIRMATIVE DEFENSE

The Complaint should be barred since the current General Counsel of the National Labor
Relations Board should not participate in this matter and should be recusing himself.

TENTH AFFIRMATIVE DEFENSE

The Complaint should be barred since the Regional Director of Region 32 should have
recused herself.

ELEVENTH AFFIRMATIVE DEFENSE

The Complaint should be barred because the national right to work legal defense
foundation inc., of which Aaron Solem is an attorney, is an employer dominated and assisted
labor organization which is sponsored and controlled by employers for the purpose of busting
Unions. Itis an alter ego, joint employer and agent with the national right to work committee. It
is also a racketeering enterprise because its operations violate 29 U.S.C. § 186 which is a

predicate offense for a RICO action.



TWELFTH AFFIRMATIVE DEFENSE

The national right to work legal defense foundation inc. does not represent Christopher
Ratana- Kelley.
THIRTEENTH AFFIRMATIVE DEFENSE

The current National Labor Relations Board is improperly and illegally constituted.

FOURTEENTH AFFIRMATIVE DEFENSE

Any Administrative Law Judge assigned to this matter was improperly appointed.

FIFTEENTH AFFIRMATIVE DEFENSE

Members Ring, Emmanuel and Kaplan should recuse themselves.

SIXTEENTH AFFIRMATIVE DEFENSE

The Complaint is barred by the California Constitution.

SEVENTEENTH AFFIRMATIVE DEFENSE

The Complaint and the procedure of the National Labor Relations Board violate the
Administrative Procedures Act and due process.

EIGHTEENTH AFFIRMATIVE DEFENSE

The Complaint and the remedy sought violate international labor law rights and treaties
with other countries and sovereign nations.

NINETEENTH AFFIRMATIVE DEFENSE

The Complaint and the remedy violate Freedom of Association and Protection of the
Right to Organize Convention, 1948 (No. 87) of the ILO and the Right to Organize and
Collective Bargaining Convention, 1949 (No. 98) and various other International Conventions,
International Instruments. A copy of the relevant provisions is attached as Exhibit A.

TWENTIETH AFFIRMATIVE DEFENSE

Charging Party has failed to exhaust all available remedies such as the grievance

procedure and the internal union procedure.



TWENTY-FIRST AFFIRMATIVE DEFENSE

The NLRB uses FedEx a notorious violator of the Act and other laws designed to protect
workers. The Board and anyone representing charging party should be barred from using FedEx.

TWENTY-SECOND AFFIRMATIVE DEFENSE

Safeway Inc and other employers support the national right to work legal defense
foundation and it is an improperly employer supported and dominated organization. As such it
should be barred from these proceedings.

WHEREFORE, the Complaint should be dismissed, the Respondent should be awarded
its attorney’s fees and appropriate sanctions should issue against Aaron Solem and the national
right to work legal defense foundation inc. and others involved in this matter including the
National Labor Relations Board. The matter should be referred to a special counsel engaged to

investigate the abusive process involved in this matter.

Dated: April 29, 2019 Respectfully Submitted,

WEINBERG, ROGER & ROSENFELD
A Professional Corporation

/s/ David A. Rosenfeld

By: DAVID A. ROSENFELD

Attorneys for the Union, UNITED FOOD AND
COMMERCIAL WORKERS LOCAL 5
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PROOF OF SERVICE

I am a citizen of the United States and resident of the State of California. 1 am employed
in the County of Alameda, State of California, in the office of a member of the bar of this Court,
at whose direction this service was made. | am over the age of eighteen years and not a party to
the within action.

On April 29, 2019, | served the following documents in the manner described below:

FIRST AMENDED ANSWER TO COMPLAINT

M (BY ELECTRONIC SERVICE: By electronically mailing a true and correct copy
through Weinberg, Roger & Rosenfeld’s electronic mail system from
kkempler@unioncounsel.net to the email addresses set forth below.

On the following part(ies) in this action:

Aaron B. Solem Stephen M. Sloper

8001 Braddock Road, Suite 600 National Labor Relations Board, Region 32
Springfield, VA 22160 Field Examiner

abs@nrtw.org 1301 Clay Street, Suite 300N

Oakland, CA 94612-5224
stephen.sloper@nlrb.gov

Christy J. Kwon

Regional Attorney

National Labor Relations Board, Region 32
1301 Clay Street, Suite 300N
Christy.kwon@nlrb.gov

M (BY U.S. MAIL) I am personally and readily familiar with the business practice of
Weinberg, Roger & Rosenfeld for collection and processing of correspondence for
mailing with the United States Postal Service, and I caused such envelope(s) with
postage thereon fully prepaid to be placed in the United States Postal Service at
Alameda, California.

On the following part(ies) in this action:
Christopher Ratana-Kelley

1601 Colchester Street
Danville, CA 94506

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct. Executed on April 29, 2019, at Alameda, California.

/s/ Karen Kempler
Karen Kempler
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 32

UNITED FOOD AND COMMERCIAL WORKERS
LOCAL NO. 5 CHARTERED BY THE UNITED Case 32-CB-219981
FOOD AND COMMERCIAL WORKERS

INTERNATIONAL UNION. AFL-CIO.CLC
(SAFEWAY STORES) Date: May 31, 2019

and

Christopher Ratana-Kelley, an Individual

AFFIDAVIT OF SERVICE OF COUNSEL FOR THE GENERAL COUNSEL'’S
PARTIAL JOINDER OF CHARGING PARTY’S MOTION TO STRIKE
RESPONDENT’S ANSWER AND AFFIRMATIVE DEFENSES

I, the undersigned employee of the National Labor Relations Board, being duly sworn, depose and say that on the
date indicated above | served the above-entitled document(s) upon the persons at the addresses and in the manner
indicated below. Persons listed below under "E-Service" have voluntarily consented to receive service electronically,
and such service has been effected on the same date indicated above.

David A. Rosenfeld, Union Counsel Caren Sencer, Esqg.

Weinberg Roger & Rosenfeld Weinberg Roger & Rosenfeld

1001 Marina Village Pkwy. Ste. 200 1001 Marina Village Pkwy. Ste. 200
Alameda, CA 94501 Alameda, CA 94501-6430

VIA Email: drosenfeld@unioncounsel.net VIA Email: csencer@unioncounsel.net
Aaron B. Solem, Esq. Division of Judges

National Right to Work Legal National Labor Relations Board

Defense Foundation, Inc. 1015 Half Street SE

8001 Braddock Road, Suite 600 Washington, DC 20570-0001
Springfield, VA 22160 VIA E-FILE

VIA Email: abs@nrtw.org

May 31, 2019 Tracy Clark, Designated Agent of NLRB

Name

/s/ Tracy Clark

Signature
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