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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES

Pursuant to Rule 28(a)(1) of this Court, counsel for the National Labor

Relations Board (“the Board”) certify the following:
A. Parties, Intervenors, Amici

Windsor Redding Care Center, LLC (“the Company”) was the respondent
before the Board and is the petitioner/cross-respondent before the Court. The
Board is the respondent/cross-petitioner before the Court. Service Employees

International Union Local 2015, as successor to SEIU United Healthcare Workers-
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West, CTW, CLC (“the Union”) was the charging party before the Board and is the
intervenor before the Court. The Company, the Board’s General Counsel, and the
Union appeared before the Board in case numbers 20-CA-070465, 20-CA-
070964, 20-CA-075426, and 20-CA-082287. There were no amici before the

Board, and there are none in this Court.
B. Rulings Under Review

This case involves the Company’s petition to review and the Board’s cross-
application to enforce an Order the Board issued on July 17, 2018, reported at 366

NLRB No. 127.
C. Related Cases

The ruling under review has not previously been before this Court or any other
court. Board Counsel are unaware of any related cases either pending or about to

be presented before this or any other court.

/s/ David Habenstreit

David Habenstreit

Acting Deputy Associate General Counsel
National Labor Relations Board

1015 Half Street SE

Washington DC 20570

(202) 273-2960

Dated at Washington, DC
this 30th day of May, 2019
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Service Employees International Union Local 2015, as
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UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Nos. 18-1299, 19-1010

WINDSOR REDDING CARE CENTER, LLC

Petitioner/Cross-Respondent
V.

NATIONAL LABOR RELATIONS BOARD

Respondent/Cross-Petitioner
and

SERVICE EMPLOYEES INTERNATIONAL UNION LOCAL 2015,
as successor to SEIU UNITED HEALTHCARE
WORKERS-WEST, CTW, CLC

Intervenor

ON PETITION FOR REVIEW AND CROSS-APPLICATION FOR
ENFORCEMENT OF AN ORDER OF
THE NATIONAL LABOR RELATIONS BOARD

BRIEF FOR
THE NATIONAL LABOR RELATIONS BOARD

STATEMENT OF JURISDICTION
This case is before the Court on the petition of Windsor Redding Care
Center, LLC (“the Company”) to review, and the cross-application of the National

Labor Relations Board to enforce, a Board Decision and Order (366 NLRB No.
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127) issued against the Company on July 17, 2018. (A. 1161-89.)! Service
Employees International Union Local 2015, as successor to SEIU United
Healthcare Workers-West, CTW, CLC (“the Union”), has intervened on the
Board’s behalf.

The Board had jurisdiction under Section 10(a) of the National Labor
Relations Act, as amended (29 U.S.C. 88 151, 160(a)) (“the Act”). The
Company’s petition and the Board’s cross-application were timely; the Act
imposes no time limits for such filings. The Court has jurisdiction over the
Board’s final Order pursuant to Section 10(e) and (f) of the Act (29 U.S.C. §
160(e) and (f)).

RELEVANT STATUTORY PROVISIONS
Relevant statutory provisions are reproduced in Addendum 1 to this brief.
STATEMENT OF THE ISSUES
1. Whether the Board is entitled to summary enforcement of the portions of its
Order that are based on the uncontested finding that the Company violated Section

8(a)(5) and (1) of the Act by unilaterally suspending its merit raise program.

L«A.” references are to the joint appendix; “SA.” references are to the
supplemental appendix. “Br.” refers to the Company’s opening brief. Where
applicable, references preceding a semicolon are to the Board’s decision; those
following are to the supporting evidence.

2
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2. Whether substantial evidence supports the Board’s finding that the Company
violated Section 8(a)(3) and (1) of the Act by suspending and discharging
employee Angelia Rowland because of her union activity.

STATEMENT OF THE CASE

I. PROCEDURAL HISTORY

The Union filed charges and, following an investigation, the General

Counsel issued a complaint, alleging that the Company committed numerous unfair
labor practices while the parties were negotiating their first collective-bargaining
agreement. Those allegations included that the Company unilaterally suspended its
merit raise program, unlawfully suspended and discharged employees Angelia
Rowland and Denise Whitmire for engaging in union activity, and refused to
engage in pre-disciplinary and post-disciplinary bargaining for both employees.?
Following a hearing, the judge dismissed the complaint in its entirety. In doing so,
the judge found that although Rowland’s union activity was a motivating factor in
her suspension and discharge, the Company would have taken the same adverse
actions even absent that protected activity. The General Counsel and the Union
filed exceptions to the judge’s decision. The Company filed an answering brief,

but no exceptions or cross-exceptions.

2 As the Company notes (Br. 10), Rowland is referred to in the record as both
“Angelia” and “Angela.”
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On review, the Board, in disagreement with the judge, found that the
Company unlawfully unilaterally suspended its merit raise program. It also found
that the Company unlawfully suspended and discharged Rowland for engaging in
union activity, rejecting the judge’s finding that the Company would have taken
the same actions absent her union activity. It is these two violations that are before
the Court.

Il. THE BOARD’S FINDINGS OF FACT

A. The Company’s Operations; the Union Prevails in a Representation
Election and is Certified as Employees’ Bargaining Representative

The Company, which employs about 109 employees, operates an 80-resident
skilled nursing facility in Redding, California. (A. 1171-72; A. 344, 670, 682.)
SNF Management, a separate business owned by the same principals as the
Company, manages the Company. The Company’s administrator, Anne Gilles,
oversees all day-to-day operations of the Redding facility. Gilles reports to Ken
Cess, the regional director of operations for SNF Management. (A. 1162, 1172-73;
A. 313-15, 550-51, 671, 682.)

The Company maintains written policies advising employees that it has
“zero tolerance” for resident abuse, and providing that any employee “suspected of
alleged abuse will be suspended during the investigation and ultimately terminated

If investigation confirms willful abuse.” (A. 1173; A. 933, 953.) Under California



USCA Case #18-1299  Document #1790148 Filed: 05/30/2019  Page 15 of 75

law, the Company must report known or suspected instances of resident abuse to
the state. (A. 1172; A. 347-48, 407, 471-72, 953.)

Following a campaign to organize the Company’s employees, the Union
prevailed in a Board election. In January 2011, it was certified as the collective-
bargaining representative of bargaining units consisting of the service and
maintenance employees and the licensed vocational nurses. (A. 1172; A. 30, 559,
671-73, 682.)

B. During Negotiations for an Initial Collective-Bargaining Agreement, the
Company Unilaterally Suspends Its Merit Raise Program

Since at least 2005, the Company maintained an annual merit raise program.
(A. 1163, 1165; A. 557-58.) Under that program, the Company’s parent
corporation would authorize the Company to grant employees yearly merit raises
within a certain percentage range. Around the anniversary of employees’
respective dates of hire, the Company would then award individual employees
merit raises within the permitted range and commensurate with the employee’s
annual performance evaluation. (A. 1163-65; A. 558-60, 567, 583-84, 602, 789,
802.) Most employees would receive a merit raise of some amount—typically an
increase of around 3 percent. (A. 1164-65; A. 577, 600-01, 962-74.)

In February 2011, the Company and Union commenced negotiations for a
first collective-bargaining agreement. (A. 1172; SA. 9-11.) In August 2011,

during ongoing negotiations, the Company, citing recently announced cuts to

5



USCA Case #18-1299  Document #1790148 Filed: 05/30/2019  Page 16 of 75

government reimbursement rates, informed the Union that it was suspending all
merit raises, effective immediately. (A. 1164, 1184; A. 558-62, 565, SA. 12-14,
16-17.) The Company refused the Union’s demands to bargain over this decision.
(A. 1164-65, 1184; A. 570-71, SA. 14-15, 17-18.)

C. Rowland’s Tenure and Employment Record; Her Extensive Union

Activity; Administrator Gilles Repeatedly Tells an Employee Not to

Take Breaks with a Coworker Who Was “Part of the Union”

Rowland worked for the Company for 11.5 years before her discharge in
May 2012. After starting as a housekeeper, she worked as a nursing assistant for
more than 9 years—serving first as a certified nursing assistant, then as a
restorative nursing assistant, providing restorative physical therapy treatments and
other care for residents. (A. 1161, 1175-76; A. 29-30, 695.)

It is undisputed that Rowland was an “excellent” employee and a kind and
gentle caregiver who did “superior” work. (A.1175-78, 1181; A. 98-104, 410,
430-32, 493, 696-97, 715-24.) Over her years as a nursing assistant, Rowland’s
supervisors evaluated her as “the kind of person I’d want taking care of my
mother” and someone who “can handle some of our most difficult residents and
does so with a smile,” specifically commending her “patience and kindness” in the
face of challenging resident behavior. (A. 697, 721-22.) Likewise, Rowland’s

evaluation issued in 2011, preceding her 2012 termination, praised her as

exhibiting “real caring and concern for her residents.” (A. 696, 717.) Rowland
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was, accordingly, well liked by residents and their families, as the Company knew.
(A. 1175, 1181; A. 67-70, 432, 721, 724, 762, 764.)

From the advent of the Union’s organizing drive through the time of her
discharge, Rowland openly engaged in extensive union activity. (A. 1161-62,
1176, 1181; A. 30-34, 71-74, 397.) Prior to the representation election, Rowland
campaigned in support of the Union, collecting employee signatures and
distributing union literature, pens, and stickers to coworkers. (A. 1161, 1176; A.
30-31.) After the election, Rowland continued distributing union literature,
participated in two union-organized picketing events, and was the only employee
featured on local television news as a Union spokesperson. (A. 1161, 1176; A. 31-
34.) Rowland also displayed pro-union signs on her car when it was parked near
the facility in view of coworkers, management, and the public—including on
multiple occasions in May 2012. (A. 1161-62, 1176; A. 71-74.) She additionally
served as a member of the Union’s bargaining committee and as a Union steward.
In those capacities, Rowland attended numerous collective-bargaining sessions
from February 2011 through her May 2012 discharge, and served as coworkers’
union representative during disciplinary meetings with management. (A. 1162,
1176; A. 31-34, 397.) The Company knew about Rowland’s extensive union

activity. (A. 1176, 1181; A. 31-34, 71-74, 397, 451, 490-91, 591-92.)
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Employee Denise Whitmire, like Rowland, openly supported the Union and
served on its bargaining committee. In late 2011 and early 2012, Gilles repeatedly
told employee Denise Henschel that she should not have lunch or take smoking
breaks with Whitmire because she was “part of the Union.” (A. 1173, 1179, 1181,
A. 396, 598, SA. 1-8.)

D. Resident B’s Frequent Screaming, Threats, and Profanities; Rowland
Accompanies Resident B to a Doctor’s Appointment

Resident B, one of the Company’s residents, suffers from dementia.®> The
Company knew that Resident B was prone to frequent bouts of yelling, screaming,
and threatening others with bodily harm—sometimes using different voices, and
generally accompanied by profanity. (A. 1162, 1176-77, 1181; A. 38-42, 46, 51,
111, 125, 159-60, 250-51, 256-58, 411-12, 483-84, 499-500, 618, 637-38, 763.)
She was confined to a wheelchair and was sensitive to movement. (A. 1176, 1181;
A. 38, 49, 165, 492-93, 763.) Rowland frequently cared for Resident B and was
accustomed to her behaviors. (A. 1176; A. 38-42,51.)

On May 24, 2012, Rowland accompanied Resident B to an offsite doctor’s
appointment. (A. 1162, 1176; A. 35.) They travelled to the appointment in a van

driven by Lewis Johnson, who was employed by Merit MediTrans. (A. 1176; A.

3 During the administrative proceedings, the resident usually was referred to as
“Resident B,” rather than identified by her name, to protect her privacy. (A. 1173
n.9; A. 23-25.)
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36-38, 163, 166-67.) Resident B was especially agitated during this transport,
apparently due to the level of movement involved in being loaded into and out of
the van, as well as the windy weather conditions. Resident B began screaming as
she was loaded into the van, and she continued doing so at frequent intervals
throughout the short drive to the doctor’s office. The screaming continued as she
was unloaded and transported by wheelchair into the building’s foyer and lobby.
She screamed phrases such as “knock it off,” “shut up,” and various other similar
comments, interspersed with profanities. (A. 1176; A. 38, 42-51, 106-07, 121.)
Rowland attempted to comfort Resident B during the trip. (A. 1176; A. 42-45.)
As Johnson, Rowland, and Resident B entered the office’s foyer and then its lobby,
Resident B’s screaming and profanities became more extreme. (A. 1176; A. 46-
51, 106-07, 111, 191, 536, 548.) Once inside the lobby, Rowland positioned
Resident B’s wheelchair, sat at her side, and continued trying to comfort her. (A.
1176; A. 49-51.)

Soon thereafter, Johnson left and Resident B’s daughter arrived. During the
appointment, Rowland and the daughter accompanied Resident B into the
examination room. (A. 1176; A. 52, 111-12, 170.) Afterwards, Johnson and

Rowland brought Resident B back to the facility. (A. 1176; A. 54, 170.)
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E. Doctor’s Office Staff Report that They Heard, but Did Not See,
Rowland Scream a Threat Toward Resident B; the Company Begins
Investigating the Accusation and Suspends Rowland
While Rowland was at the doctor’s office, Terra Pagnano, the doctor’s

biller/office coordinator, called the Company’s director of nursing, Jane
Thimmesch. Pagnano reported that as Rowland and Resident B were entering the
doctor’s office, Resident B was yelling and Rowland screamed, “If you don’t
knock it off, | am going to beat your ass.” (A. 1162, 1176; A. 504-07, 614-16.)
Shocked by this accusation, Thimmesch called Pagnano back to ensure it had not
been a crank call. Pagnano repeated the claim. Thimmesch asked if the
threatening statement might have been spoken by Resident B rather than by
Rowland, but Pagnano insisted that the speaker was Rowland. (A. 1162, 1176; A.
616-18, 756.) Pagnano additionally asserted that two of her coworkers also had
heard the threat. (A. 1162, 1176; A. 618.) Pagnano was referring to medical
assistants Erica Catona and Lindsay Murphy, who had been working at the lobby’s
reception desk while Pagnano sat in her office behind the desk. Prior to Pagnano’s
call, the three coworkers had discussed among themselves what they believed they
had heard. (A. 1162, 1176-77; A. 504-06, 514, 518, 520-23, 533-37, 547.)
Thimmesch relayed Pagnano’s report to Administrator Gilles, who was

stunned by the claim—especially given Rowland’s track record as a superior

caregiver who had never been accused of any inappropriate conduct toward a

10
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resident. (A. 1162, 1176, 1178; A. 34-36, 96-97, 408-11, 430, 489, 617.) Gilles
immediately drove to the doctor’s office. When she arrived, Pagnano had left for
the day, and Rowland and Resident B were still in the examination room. (A.
1162, 1176; A. 410-12.)

Gilles questioned Catona and Murphy together about what they had heard.
Both women said that they heard Rowland scream at Resident B in a rude manner,
“If you don’t knock it off, I’m going to beat your ass.” (A. 1162, 1176; A. 412-13,
485, 519-21, 524-27, 535-40, 544, 757.) Catona and Murphy admitted to Gilles
that they could not see who was speaking when the threat was made and had only
heard it. (A. 1162, 1176; A. 46-48, 53-54, 490, 520, 529-30, 546-49.)
Nonetheless, they said they were sure it was Rowland who had made the threat
because they heard two distinct voices yelling at the same time, and they claimed
to be familiar with Resident B’s voice, having heard it during one or two prior
office visits. (A. 1162, 1176-77; A. 412-13, 505, 515-16, 519-21, 525, 535-37,
546-49.) Gilles stressed the seriousness of the accusation, telling the women that it
could cost Rowland her livelihood and even her certification. She asked if they
were “really, really sure” of what they claimed to have heard. Catona and Murphy
insisted they were certain. (A. 1162, 1177; A. 412-13, 525, 528-29, 540, 757.)

Gilles then approached Johnson, who had returned to the doctor’s office and

was seated in the lobby looking at an electronic device. Gilles asked Johnson if he

11
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had heard or seen “anything wrong” when bringing Resident B into the office.
Johnson did not look up from his device and replied: “I know nothing. Nothing
happened.” Gilles then returned to the facility. (A. 1162, 1177, 1182; A. 170-71,
184-85, 413-16, 484-85, 761.)

When Rowland had returned to the facility, Thimmesch advised her to meet
with Gilles. (A. 1176-77; A. 55-57, 621.) Soon thereafter, Rowland and her union
representative, Ron Rich, met with Gilles and Thimmesch. (A. 1177; A. 57-59,
248-49, 419, 622.) Gilles informed Rowland that three staff persons from the
doctor’s office had reported that Rowland threatened Resident B when entering the
office. Rowland denied making any threat and remarked that she did not
understand why the staff would say that. Gilles responded that she did not know
why either, and that Rowland should think about what had transpired at the
doctor’s office and whether something she said might have been misinterpreted.
(A. 1177; A. 59-65, 249-50, 419-20, 769.) Gilles advised Rowland that she was
being suspended pending an investigation of alleged verbal abuse, and she gave
Rowland a written notice to that effect. (A. 1162, 1177; A. 63-64, 420-21, 686.)
Rowland wrote on the notice: “I did not say or do anything out of line to [Resident
B]. The Merit driver was [with] us while entering & leaving [the] building.” (A.

1177; A. 64-65, 686.) In accord with state requirements, Gilles reported the

12
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alleged incident concerning Rowland and Resident B as an instance of suspected
abuse. (A 1179; A. 447-49, 773.)
F. The Company Continues Its Investigation; During a Conversation
About Rowland’s Suspension, Gilles Criticizes Employees’ Union
Activity and Claims that “This Is All About the Union;” Hours Later,
the Company Decides To Discharge Rowland
The next day, May 25, Gilles returned to the doctor’s office to continue her
investigation. (A. 1162, 1177; A. 421-23, 757.) She spoke to Pagnano, Catona,
and Murphy together. Gilles again emphasized the seriousness of the accusation
against Rowland and urged them to consider if they were certain of what they had
heard. Gilles noted that Resident B frequently screams and uses profanity and, in
particular, that she sometimes screams in different voices. She asked the three
witnesses, multiple times, if they were “really, really sure” that the threat they
heard “was the voice of [Rowland] as opposed to the voice of [Resident B].” (A.
1162, 1177; A. 423-24, 427, 447, 485, 499-500, 508-09, 528-31, 540-42.) The
employees continued to insist that they heard two voices, one from Resident B and
one from Rowland yelling at the same time, and that it was Rowland’s voice that
made the threat.

The three then prepared written statements, which were consistent with their
prior oral statements, and gave them to Gilles. (A. 1162, 1177; A. 424-28, 508-10,

526-29, 540-42, 758-60.) All three written statements described that Resident B

and Rowland were in the foyer at the time of the incident, and Gilles understood

13
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that Pagnano, like Catona and Murphy, could not see who was speaking when the
threat was made. (A. 1162, 1176-77; A. 46-48, 53-54, 489-90, 514-15, 520, 529-
30, 546-49, 758-60.) Catona and Murphy’s statements also noted that the van
driver (Johnson) was in the foyer when the threat occurred. (A. 759-60.)

The Company additionally investigated the accusation against Rowland by
briefly collecting examples of Resident B’s typical comments, as recalled by
Company employees. Consistent with the Company’s standing knowledge of
Resident B’s frequent behaviors, these examples included several vulgar or profane
threats to inflict physical harm on an employee, including, as noted by multiple
employees, threatening to “kick your ass.” (A. 1162, 1177; A. 78-79, 449-50, 492,
622-23, 763, 768, 770-71.)

Also on May 25, Rowland came to the facility to have Gilles sign a note
authorizing her absence due to her suspension. A coworker, Alice Martinez,
accompanied Rowland to Gilles’ office. (A. 1162, 1177-78; A. 65-67, 130-36,
195-96.) Gilles signed the note as requested, and the three then discussed the
circumstances surrounding Rowland’s suspension. Gilles commented that
Resident B’s daughter and husband had contacted management and praised
Rowland’s care of Resident B, stating that they did not believe that Rowland had
made the alleged threat, and that it sounded like something Resident B would say.

(A. 1162, 1178, 1181; A. 67-70, 138-40, 196, 430-33, 762, 764, 849.)
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Gilles then turned the conversation to the Union. She opined that it was
wrong for the Union’s signs—referring to the signs that Rowland and others
displayed on their cars—to criticize the Company’s care of residents, as such
criticisms hurt the Company’s public image. Instead, Gilles said, the messages on
such signs should focus on the parties’ ongoing contract dispute. (A. 1162-63,
1178, 1181; A. 70-74, 139-43, 196-97, 212-14.) Martinez objected that she and
Rowland had not come to see Gilles about the Union, but rather, were there for
Rowland’s job. Gilles replied: “Oh, no. This is about the Union. This is all about
the Union.” The meeting then ended. (A. 1162-63, 1178, 1181; A. 75, 143, 197,
213.)

Later that day, Gilles, Regional Director of Operations Cess, and two human
resources managers held a conference call to discuss Rowland’s situation. During
that call, Gilles and the others collectively decided to discharge Rowland. (A.
1162, 1178; A. 429-34, 441-42, 491, 591.)

G. The Company Discharges Rowland; the Company Further Investigates
the Accusation

On May 29, Rowland and Rich met with Gilles and Thimmesch. As the
meeting began, Rowland handed Gilles a written statement denying that she had
threatened or yelled at Resident B and stating that she believed her suspension was
in retaliation for her union activity. (A. 1178; A. 75-78, 687.) Gilles expressed

that based on the accounts of the doctor’s office staff, she had no choice but to
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discharge Rowland. (A. 1162, 1178; A. 35, 78, 437-39.) Rowland reiterated her
denials of wrongdoing. Gilles gave Rowland a termination notice stating that she
was discharged because she “was observed by three witness[es] from [the doctor’s]
office to have violated the Elder Abuse Policy by yelling at [Resident B].” (A.
1178, 1181; A. 438-39, 688.) Gilles then asked Rowland what the van driver
(Johnson) had been doing at the time of the incident. Prompted by this question,
Rowland wrote on the termination notice that Gilles had not properly investigated
the incident by failing to interview Johnson. (A. 1178; A. 79-80, 148, 438-40,
688.)

The following day, May 30, Gilles further investigated whether Rowland
had threatened or yelled at Resident B. Specifically, she called Johnson’s
dispatcher and asked to speak with Johnson about what happened at the doctor’s
office, and whether Johnson had witnessed either Rowland or Resident B say or
scream anything threatening. (A. 1162-63, 1178; A. 172-73, 436-39, 442-45.) The
dispatcher later called Gilles back and, according to Gilles’ notes, relayed a
message from Johnson that Resident B yelled the entire time, that he did not pay
any attention to it, and that he did not hear anything from Rowland. (A. 1162,
1178; A. 172-73, 436-37, 442-45, 765.)

Cess also continued the investigation. In the days following Rowland’s

discharge, he, like Gilles, attempted to speak with Johnson, leaving a message with
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the dispatcher. (A. 1162-63, 1178; A. 173-74, 189, 441.) Also after the discharge,
Cess went to the doctor’s office and interviewed Pagnano and Murphy, asking
them what happened on May 24 and if they were certain that they had heard
Rowland make the threat. Cess additionally sought to interview Catona, but she
was unavailable. (A. 1162-63, 1179; A. 441, 510-11, 542-43, 587-92, 605, 608-
10.)

I11. THE BOARD’S CONCLUSIONS AND ORDER

On July 17, 2018, the Board (Members McFerran and Kaplan, Member
Emanuel dissenting in part) issued its Decision and Order. (A. 1161-89.)
Disagreeing with the judge, the Board panel unanimously found that the Company
violated Section 8(a)(5) and (1) of the Act by unilaterally suspending its merit raise
program. (A. 1163-65.) Members McFerran and Kaplan further found that the
Company violated Section 8(a)(3) and (1) of the Act by suspending and
discharging Rowland because of her union activity. (A. 1161-63.) The Board
affirmed the judge’s dismissal of the remaining allegations.

The Board’s Order directs the Company to cease and desist from the unfair
labor practices found, and from, in any like or related manner, interfering with
employees’ exercise of their rights under the Act. Affirmatively, the Order
requires the Company, among other things, to offer Rowland reinstatement and

make her whole, and to make other affected employees whole for any losses
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suffered as a result of the unlawful suspension of the merit raise program. It also
requires the Company to post a remedial notice. (A. 1166-67.) The Company filed
a motion for reconsideration, which the Board denied. (A. 1191.)

SUMMARY OF ARGUMENT
1. In its opening brief, the Company does not contest the Board’s finding that it
violated Section 8(a)(5) and (1) of the Act by unilaterally suspending its merit raise
program. Therefore, under settled law, the Board is entitled to summary
enforcement of this portion of its order.
2. Substantial evidence supports the Board’s finding that the Company violated
Section 8(a)(3) and (1) of the Act by suspending and discharging longtime
employee Rowland because of her protected union activity. Applying its well-
established Wright Line framework, the Board first reasonably determined that the
Company’s decisions to suspend and discharge her were unlawfully motivated.
The Company indisputably knew about Rowland’s extensive union activity.
Moreover, Administrator Gilles—who directly participated in the suspension and
discharge decisions—expressed blatant anti-union hostility, repeatedly
admonishing an employee not to take breaks with a pro-union coworker and
candidly admitting to Rowland, hours before the discharge decision was made, that
her suspension was “all about the Union.” The Board reasonably determined that

this remarkable admission, together with the circumstantial evidence outlined
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above, demonstrated that the Company’s actions against Rowland were unlawfully
motivated.

Substantial evidence also supports the Board’s finding that the Company
failed to prove that—notwithstanding the evidence demonstrating its unlawful
motive—it nonetheless would have suspended and discharged Rowland even
absent her union activity. To support its adverse actions towards Rowland, the
Company relies on an accusation by three neutral ear-witnesses that Rowland
screamed a threat of violence at a resident. But as the Board found, the Company
was doubtful at the time it discharged Rowland that she had engaged in such
misconduct—so doubtful, in fact, that it continued to investigate the veracity of the
accusation even after the discharge. Moreover, the Company treated Rowland
more severely than other employees accused of abuse, including physical abuse.
And it utterly failed to explain this disparate treatment. Thus, the Board
reasonably determined that, although the Company likely could have discharged
Rowland for engaging in the conduct for which she was accused, it failed to prove
that it would have done so on that basis alone, regardless of her protected activity.

Before the Court, the Company’s meritless contentions—some of which also
are jurisdictionally barred from review—rest on mischaracterizations of the law,
the record evidence, and the Board’s decision. They provide no basis to deny

enforcement of the Board’s Order.
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STANDARD OF REVIEW

This Court’s review of Board decisions is “narrow and highly deferential.”
Inova Health Sys. v. NLRB, 795 F.3d 68, 73 (D.C. Cir. 2015) (quotation marks
omitted). The Board’s unfair-labor-practice findings will be upheld unless they
have no rational basis or are unsupported by substantial evidence on the record as a
whole. Bally’s Park Place, Inc. v. NLRB, 646 F.3d 929, 935 (D.C. Cir. 2011); see
also 29 U.S.C. 8§ 160(e). Substantial evidence is “less than a preponderance of the
evidence, albeit more than a scintilla.” Inova, 795 F.3d at 80 (quotation marks
omitted). Indeed, this Court will reverse the Board for lack of substantial evidence
“only” if it determines that the record is “so compelling that no reasonable
factfinder could fail to find to the contrary.” Id. (quotation marks omitted). In
making that determination, moreover, the Court gives substantial deference to the
inferences drawn by the Board from the facts. Bally’s, 646 F.3d at 938. Where, as
here, the Board has disagreed with the administrative law judge, “the standard of
review with respect to the substantiality of the evidence does not change.” Id. at
935 n.4 (quotation marks omitted); accord Universal Camera Corp. v. NLRB, 340
U.S. 474, 496 (1951) (substantial-evidence standard “is not modified in any way”

when Board disagrees with judge).
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ARGUMENT
I. THE BOARD ISENTITLED TO SUMMARY ENFORCEMENT OF

THE PORTIONS OF ITS ORDER THAT ARE BASED ON THE

UNCONTESTED FINDING THAT THE COMPANY VIOLATED

SECTION 8(a)(5) AND (1) OF THE ACT BY UNILATERALLY

SUSPENDING ITS MERIT RAISE PROGRAM

The Board found (A. 1163-65) that the Company violated Section 8(a)(5)
and (1) of the Act (29 U.S.C. 8 158(a)(5) and (1)) by unilaterally suspending its
merit raise program, without affording the Union notice and an opportunity to
bargain. See NLRB v. Katz, 369 U.S. 736, 742-47 (1962) (employer’s unilateral
change in term or condition of employment contravenes statutory duty to bargain
in violation of Section 8(a)(5)); Daily News of Los Angeles v. NLRB, 73 F.3d 406,
410-14 (D.C. Cir. 1996) (employer’s unilateral suspension of merit raise program
violated Section 8(a)(5)); Exxon Chem. Co. v. NLRB, 386 F.3d 1160, 1164 (D.C.
Cir. 2004) (a violation of Section 8(a)(5) also derivatively violates Section 8(a)(1)).
In its opening brief, the Company fails to contest this Board finding. Under well-
settled law, the Company’s failure constitutes a waiver of any defense and warrants
summary enforcement of the Board’s Order with respect to this violation. CC1
Ltd. Partnership v. NLRB, 898 F.3d 26, 35 (D.C. Cir. 2018) (“[I]t is [this Court’s]
longstanding rule that [t]he Board is entitled to summary enforcement of the

uncontested portions of its order[s].”) (quotation marks omitted); accord Allied

Mech. Servs., Inc. v. NLRB, 668 F.3d 758, 765 (D.C. Cir. 2012).
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1. SUBSTANTIAL EVIDENCE SUPPORTS THE BOARD’S FINDING
THAT THE COMPANY VIOLATED SECTION 8(a)(3) AND (1) OF
THE ACT BY SUSPENDING AND DISCHARGING ROWLAND
BECAUSE OF HER UNION ACTIVITY

A. An Employer Violates Section 8(a)(3) and (1) by Taking Adverse
Action Against an Employee for Engaging in Union Activity

Section 7 of the Act guarantees to employees “the right to self-organization,
to form, join, or assist labor organizations,” and to “bargain collectively through
representatives of their own choosing ....” 29 U.S.C. § 157. Section 8(a)(3) of
the Act protects those rights by making it an unfair labor practice for an employer
to “discriminat[e] in regard to hire or tenure of employment or any term or
condition of employment to . . . discourage membership in any labor organization.”
29 U.S.C. § 158(a)(3).* Thus, an employer violates Section 8(a)(3) “by taking an
adverse employment action . . . in order to discourage union activity.” Ozburn-
Hessey Logistics, LLC v. NLRB, 833 F.3d 210, 217-18 (D.C. Cir. 2016) (quotation
marks omitted).

In determining whether an employer has taken an adverse action because of
union activity, the Board applies the test to determine motivation set forth in

Wright Line, 251 NLRB 1083 (1980), enforced on other grounds, 662 F.2d 889

* A violation of Section 8(a)(3) produces a derivative violation of Section 8(a)(1)
of the Act, which makes it an unfair labor practice to “interfere with, restrain, or
coerce employees in the exercise of the rights guaranteed in [Section 7 of the
Act].” 29 U.S.C. § 158(a)(1). See Metro. Edison Co. v. NLRB, 460 U.S. 693, 698
n.4 (1983).
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(1st Cir. 1981), and approved by the Supreme Court in NLRB v. Transportation
Management Corporation, 462 U.S. 393 (1983). Fort Dearborn Co. v. NLRB, 827
F.3d 1067, 1072 (D.C. Cir. 2016). Consistent with that test, if substantial evidence
supports the Board’s finding that protected activity was “a motivating factor” in
the employer’s adverse action, a court must uphold the finding that the action was
unlawful unless the record as a whole compelled the Board to accept the
employer’s affirmative defense that it would have taken the same action in the
absence of protected conduct. Transp. Mgmt., 462 U.S. at 400-05; accord Fort
Dearborn, 827 F.3d at 1072.

An employer’s unlawful motivation can be inferred from circumstantial as
well as direct evidence. Waterbury Hotel Mgmt., LLC v. NLRB, 314 F.3d 645, 651
(D.C. Cir. 2003). Such evidence may include the employer’s knowledge of the
employee’s union activities, the employer’s hostility toward the union, and the
timing of the adverse action. Ozburn-Hessey, 833 F.3d at 218; Power, Inc. v.
NLRB, 40 F.3d 409, 418 (D.C. Cir. 1994). Ultimately, drawing an inference of
unlawful motive “invokes the expertise of the Board” (Laro Maint. Corp. v. NLRB,
56 F.3d 224, 229 (D.C. Cir. 1995)), and this Court is “especially deferential” to
such Board findings. CC1 Ltd. Partnership, 898 F.3d at 32 (quotation marks

omitted); accord Ozburn-Hessey, 833 F.3d at 217, 221.

23



USCA Case #18-1299  Document #1790148 Filed: 05/30/2019  Page 34 of 75

B. The Company’s Suspension and Discharge of Rowland Was
Unlawfully Motivated

The Board properly found that Rowland’s union activity was a motivating
factor in her suspension and discharge. In doing so, the Board, in agreement with
the judge, relied on significant circumstantial evidence demonstrating the
Company’s unlawful motive as well as Gilles’ telling admission that the adverse
actions against Rowland were “all about the Union.” As shown below, the
Company, having failed to file exceptions to the judge’s decision, cannot now
contest those animus findings, and, in any event, its challenges lack merit.

1. Rowland’s union activity motivated her suspension and discharge

Substantial evidence supports the Board’s finding (A. 1162-63, 1181) that
Rowland’s union activity was a motivating factor in the adverse actions taken
against her. To begin, Rowland engaged in “extensive” union activity. (A. 1161-
62,1176, 1181.) She strongly supported the Union during the election campaign,
prominently served as one of two Union stewards and as one of five employees on
the Union’s bargaining committee during the ongoing contract negotiations, and
was the sole employee to appear on local television news as a Union spokesperson
during picketing. In addition, as recently as May 2012, she publicly displayed pro-
union signs on her car when it was parked near the Company’s facility. (see p. 7.)
And as the Board additionally found (A. 1161-62, 1176, 1181), the Company was

“well aware” of these activities. (A. 1176.) See Ozburn-Hessey, 833 F.3d at 218
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(employer’s knowledge of protected conduct is relevant factor in assessing
motive); Allegheny Ludlum Corp. v. NLRB, 104 F.3d 1354, 1368 (D.C. Cir. 1997)
(employee’s “extensive” and “outspoken” union activity “set him apart from most
[other employees]” and supported inference that discharge was unlawfully
motivated).

Moreover, the Board found that Gilles—who played a central role in the
suspension and discharge—*"“expressed animus towards the Union, including
specifically certain union activity engaged in by Rowland.” (A. 1181.) Gilles
repeatedly instructed employee Henschel not to take breaks with a coworker who
was a known union supporter because that employee was “part of the Union.” (A.
1173, 1179, 1181.) See Ozburn-Hessey, 833 F.3d at 218 (evidence that employer
“harbored animus toward the [u]nion and its supporters” supported finding that
adverse actions were unlawfully motivated). Furthermore, during the May 25
conversation with Rowland and Martinez, Gilles voiced her displeasure concerning
employees’ display of pro-union signs on their cars—specific protected activity in
which Rowland had recently engaged—asserting that it was wrong for such signs
to criticize the Company’s care of residents. (A. 1162-63, 1178, 1181.)

Substantial evidence also supports the Board’s additional finding that the
overall “progression” of the May 25 conversation—including its culmination in

Gilles’ remarkable “all about the Union” statement—along with the fact that the
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conversation “occurred so near in time to the decision to terminate,” established “a
substantial showing” of unlawful motivation. (A. 1162-63.) As the Board found
(A. 1162-63, 1177-78, 1181), Rowland and Martinez went to see Gilles solely
about Rowland’s suspension, and, “[a]fter discussing that topic,” Gilles
“gratuitously turned the conversation to the Union,” denouncing certain messages
on the pro-union signs that Rowland and others had displayed on their cars. (A.
1163.)

Indeed, “[e]ven after Martinez tried to steer the conversation back to the
issue at hand, Gilles would not be deterred.” (A. 1163.) Thus, when Martinez
objected that she and Rowland had come to see Gilles not about the Union, but
rather, about Rowland’s job—thereby asserting that those two topics were distinct
and unrelated—Gilles emphatically rejected that assertion, insisting: “Oh, no.
This is about the Union. This is all about the Union.” (A. 1162-63, 1178, 1181.)
Accordingly, the Board reasonably concluded that, in context, Gilles’ retort
constituted an “extraordinarily candid statement” and deemed it an “admission”

that “the [Company’s] motivation for taking action against Rowland” was “‘all
about the Union.”” (A. 1162-63.) (see also A. 1178, 1181.) Moreover, the
Company decided to discharge Rowland that same day, within hours of Gilles’

extraordinary admission, and Gilles herself participated in that decision. Cf. Inova,

795 F.3d at 82 (“The Board and this court have long recognized that the close
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proximity of protected conduct, expressions of animus, and disciplinary action can
support an inference of improper motivation.”).®

2. The Court cannot consider the Company’s meritless challenges to
the Board’s animus findings

The Company challenges the Board’s reliance on Gilles’ “all about the
Union” statement as powerful evidence of animus, claiming that the Board gave
the statement “too much weight.” (Br. 76). But the Company failed to file any
exceptions not only to the judge’s findings regarding that statement, but also to any
of his findings supporting his determination that Rowland’s protected activity was
a motivating factor in her suspension and discharge. (A.1181.) Section 10(e) of
the Act therefore bars the Court from considering the Company’s arguments
contesting the Board’s finding of unlawful motive. See 29 U.S.C. § 160(e) (“No

objection that has not been urged before the Board . . . shall be considered by the

court, unless the failure or neglect to urge such objection shall be excused because

® The Company claims (Br. 75) that because the discharge decision came “several
hours” after Gilles’ statement, the timing is not close enough to show animus. This
absurd assertion flies in the face of established precedent. See, e.g., Inova, 795
F.3d at 82-83 (timing “could hardly be more proximate” and strongly supported
finding of unlawful motive where employee’s suspension came two days after she
engaged in protected activity and manager expressed hostility toward that activity);
Citizens Inv. Servs. Corp. v. NLRB, 430 F.3d 1195, 1202 (D.C. Cir. 2005) (timing
supported finding of unlawful motive where employer took adverse action “two
weeks after” employee’s protected activity); Airgas USA, LLC v. NLRB, 916 F.3d
555, 563-64 (6th Cir. 2019) (same, where action taken “just under a month after”
protected activity).
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of extraordinary circumstances.”); Woelke & Romero Framing, Inc. v. NLRB, 456
U.S. 645, 665-66 (1982) (courts “lack[] jurisdiction to review objections that were
not urged before the Board”); W & M Properties of Conn., Inc. v. NLRB, 514 F.3d
1341, 1345 (D.C. Cir. 2008) (same).

Specifically, the Company contends that the Board unreasonably concluded
that Gilles’ “all about the Union” statement “pertain[ed] directly” (Br. 74) to the
Company’s motivation for taking action against Rowland, thus amounting to an
admission. (Br. 76.) But the Board was merely agreeing with the administrative
law judge’s findings that Gilles’ statement constituted a “reference to the matter of

Rowland’s suspension being ‘about the Union’” and “very telling[ly]”
demonstrated a “connection between Rowland’s union activity and her . . .
discharge.” (A. 1178, 1181.) The Company also (Br. 74-75) criticizes the Board’s
finding that Gilles “*gratuitously turned the conversation to the Union’” (Br. 74
(quoting A. 1163)), and notes that Rowland’s recollection of Gilles” “all about the
Union” statement did not include the word “all.” (Br. 75.) But, again, the Board
was simply agreeing with the judge’s finding that after the three women “discussed
the circumstances surrounding Rowland’s suspension,” Gilles “gratuitously
brought up the subject” of the Union signs (A. 1181), and adopting the judge’s

decision to credit Martinez’s recollection of Gilles’ climactic “all about the Union”

retort. (A.1178,1181.) The Company did not challenge those findings in
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exceptions or cross-exceptions to the judge’s decision, as is required by the
Board’s rules. See 29 C.F.R. 88 102.46(a)(1)(ii) (“Any exception . . . not
specifically urged will be deemed to have been waived.”); 102.46(c) (any cross-
exceptions must be filed “in accordance with the provisions of [section
102.46(a)]); 102.46(f) (“Matters not included in exceptions or cross-exceptions
may not thereafter be urged before the Board, or in any further proceeding.”). Nor
did the Company raise any such challenge in its answering brief. (A. 1072-1121.)
The Company’s arguments contesting the Board’s motive determination are
therefore jurisdictionally barred from review. 29 U.S.C. § 160(e).

Although the Company did raise (A. 1153-55) its contentions regarding the

weight of Gilles’ “all about the Union” statement in its motion seeking
reconsideration of the Board’s Order, that first-time challenge was untimely. In
order to preserve an issue for review under Section 10(e), a party must present the
issue to the Board “in a procedurally valid way.” Parkwood Developmental Ctr.,
Inc. v. NLRB, 521 F.3d 404, 410 (D.C. Cir. 2008); accord Spectrum Health--Kent
Cmty. Campus v. NLRB, 647 F.3d 341, 349 (D.C. Cir. 2011). Here, the Company
had the opportunity to challenge the relevant findings of the judge in exceptions or
cross-exceptions, or in its answering brief to the exceptions of its opponents, yet it

failed to do so. Thus, the Company’s belated assertion of those contentions in its

motion for reconsideration does not save it from Section 10(e)’s jurisdictional bar.
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Parkwood, 521 F.3d at 410 (because employer failed to raise challenge at its “first
opportunity,” in answering brief to exceptions, later raising it in motion for
reconsideration was “too late”); see also Elastic Stop Nut Div. of Harvard Indus.,
Inc. v. NLRB, 921 F.2d 1275, 1284 (D.C. Cir. 1990) (Section 10(e) “is an example
of Congress’s recognition that . . . “courts should not topple over administrative
decisions unless the administrative body not only has erred but has erred against
objection made at the time appropriate under its practice’”) (quoting United States
v. L. A. Tucker Truck Lines, Inc., 344 U.S. 33, 37 (1952)).

In any event, the contentions are meritless. As demonstrated, the Board

reasonably inferred that Gilles’ “all about the Union” statement, considered in
context, directly pertained to the Company’s motivation for its adverse actions
against Rowland, and thus constituted an “extraordinary admission.” (A. 1162-63
& n.11.) The Court gives “substantial deference to the inferences drawn by the
[Board] from the facts” (Bally’s, 646 F.3d at 938 (quotation marks and emphasis
omitted)), and the Court’s review of the Board’s motive determinations, “including
inferences of improper motive drawn from the evidence,” is “especially
deferential.” Cadbury Beverages, Inc. v. NLRB, 160 F.3d 24, 31 (D.C. Cir. 1998).
(See also cases cited at p. 23.) Accordingly, the Company has presented no

grounds to disturb the Board’s reasonable determination—based on Gilles’

extraordinary admission as well as the strong circumstantial evidence detailed
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above—that the record in this case powerfully demonstrates the Company’s
unlawful motivation.

C. The Company Failed To Prove that It Would Have Suspended and
Discharged Rowland Absent Her Union Activity

As this Court has recognized, in order to meet its affirmative defense under
Wright Line (see pp. 22-23), an employer must “prove . . . that despite any anti-
union animus,” it “would have” taken the same adverse action, “not that it could
have done so.” Cadbury Beverages, 160 F.3d at 31; accord Bally’s, 646 F.3d at
937 n.5. Thus, it is not enough merely to establish that the adverse action “also
served some legitimate business purpose;” rather, the employer must demonstrate
that “the legitimate business motive would have moved [it] to take the [same]
action absent the protected conduct.” Bruce Packing Co. v. NLRB, 795 F.3d 18,
22-23 (D.C. Cir. 2015) (quotation marks omitted). Furthermore, in assessing
whether an employer has met that burden, it must be remembered that “[a] judge’s
personal belief that the employer’s legitimate reason was sufficient to warrant the
action taken is not a substitute for evidence that the employer would have relied on
[the nondiscriminatory] reason alone.” Kitsap Tenant Support Servs., Inc., 366
NLRB No. 98, 2018 WL 2461412, at *16 (May 31, 2018) (quotation marks
omitted), enforced, D.C. Cir. Nos. 18-1187, 18-1217 (April 30, 2019). Moreover,
where, as here, the evidence of unlawful motivation is especially strong, the

employer’s affirmative-defense burden is commensurately heightened. See
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Bally’s, 646 F.3d at 936; NLRB v. CNN Am., Inc., 865 F.3d 740, 759 (D.C. Cir.
2017).

With those principles in mind, the Board reasonably determined (A. 1162-
63) that the Company “failed to prove” its affirmative defense, as it “failed to
establish that it would have discharged Rowland absent her protected union
activity.” (A. 1163.) In making that determination, the Board first appropriately
recognized that it was “unnecessary to determine whether Rowland actually made
the [alleged] threat” that constituted the purported basis for the Company’s adverse
actions. (A. 1163 n.9.) As discussed, Wright Line is a test of motivation.
Accordingly, evaluating an employer’s affirmative defense entails examining not
“what [the] employee actually did,” but rather, “what the employer believed,
whether [those] beliefs were reasonable, and whether [its] [disciplinary] actions”
were “based on those beliefs,” as well as “consistent with [the employer’s ]
policies and past practice” and “parceled out . . . as [the employer] normally
would.” Fort Dearborn, 827 F.3d at 1076 (quotation marks and emphasis
omitted). Thus, contrary to the Company’s claim (Br. 62-63), the Board did not err
in finding it “unnecessary to determine” whether Rowland “actually made” the

threat in question. (A. 1163 n.9.)°

¢ Accordingly, the Board did not “ignore[]” (Br. 62) the judge’s decision to credit
Pagnano, Catona, and Murphy over Rowland and Johnson; the Board correctly
deemed such a determination irrelevant to the inquiry of whether the Company
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The Board, moreover, properly acknowledged that “the statements by the
three ear witnesses” from the doctor’s office provided the Company with “a
reasonable basis” to have believed that Rowland made the threat. (A. 1163 n.9.)
Nonetheless, the Board reasonably concluded that the Company, in fact, did not
form such a belief. (A. 1163 & n.10, n.11.) Rather, the evidence—particularly the
post-discharge investigation—shows that the Company remained skeptical of the
accusation against Rowland at and through the time that it discharged her. (A.
1163 & n.10, n.11.)

Thus, while the Board found that the Company “likely could” have
discharged Rowland based on the abuse allegation that was lodged against her, that
does not satisfy the Company’s affirmative defense. (A. 1163.) Instead, the
Board, relying on the Company’s post-discharge investigation and its unexplained
disparate treatment of Rowland, reasonably concluded that the Company failed to
carry its burden of proving that it would have discharged Rowland based on the
abuse allegation alone, even in the absence of her union activity. (A. 1162-63.)

The Company’s challenges to the Board’s conclusion are unavailing. In

large part, these challenges “merely reflect [the Company’s] preferred

would have discharged Rowland absent her protected activity. The Company
therefore errs in suggesting (Br. 57) that the Court should review the Board’s
decision with “special scrutiny” because the Board purportedly “reject[ed]” the
judge’s credibility finding. The Board did not reject the finding; it properly
declined to pass upon it.

33



USCA Case #18-1299  Document #1790148 Filed: 05/30/2019  Page 44 of 75

interpretation of the record evidence.” Fort Dearborn, 827 F.3d at 1076. “The
question before [the Court],” however, “is not whether [the Company’s] view of
the facts” supports its position, but rather, “whether the Board’s interpretation of
the facts is reasonably defensible.” Inova, 795 F.3d at 80-81 (quotation marks
omitted). Accordingly, the Court here need only decide—affording the Board the
“heightened deference” that it is due (Ozburn-Hessey, 833 F.3d at 221)—*"“whether
the evidence can be read, as the Board reads it, to support the conclusion that [the
Company] did not show it would have terminated [Rowland] absent [her] union
activity.” Bruce Packing, 795 F.3d at 22; accord Bally’s, 646 F.3d at 939.

1. The Company’s post-discharge investigation undermines its
affirmative defense

Substantial evidence supports the Board’s finding that the Company’s
“continuation of the investigation even after the discharge” manifests the
Company’s continued uncertainty regarding Rowland’s conduct and “undercuts”
any claim that it would have discharged Rowland absent her union activity. (A.
1163.) Gilles acknowledged, as the Board found, “that she harbored significant
doubt as to the veracity” of the accusation that Rowland had screamed a threat at
Resident B. (A. 1163; A. 409-10, 419-20, 423-24, 430, 432-33, 436-39, 442-45,
447, 499-500.) The record demonstrates why Gilles would harbor such doubt.

There is no dispute that she knew Rowland as a “longtime,” “excellent employee,”

who in more than a decade of service, had “never previously been accused of any
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inappropriate conduct towards a resident,” and had “always” been considered a
“kind caregiver . . . [who] performed [her duties] with gentleness.” (A. 1162,
1175, 1178, 1181.) Gilles additionally knew that Resident B frequently screams
threats and profanities, sometimes using different voices. (A. 1162, 1176-77,
1181.) She further knew, in particular, that the resident’s profane threats
frequently include a reference to someone’s rear end—as Gilles herself testified,
Resident B makes threats “about your ass all the time,” and is “always talking
about what she’s going to do to your bottom.” (A. 411-12, 483-84.) Thus, when
Gilles heard on May 24 that Rowland had been accused of screaming at Resident
B—*“If you don’t knock it off, I’m going to beat your ass”—nher admitted reaction
was “disbelief.” (A. 409-10.)

And Gilles remained skeptical, as the Board found. (A. 1163.) She
immediately learned that the doctor’s office employees who claimed to have heard
the threat did not see who was speaking. And at every step in responding to their
accusation, through the time of discharging Rowland, Gilles demonstrated that she
continued to “harbor[] significant doubt” that it had been Rowland, rather than
Resident B, who had screamed the alleged threat. (A. 1163.) For example, on
May 25, Gilles admittedly volunteered to Rowland that Resident B’s family
members had expressed that they did not believe the accusation, and had noted that

the alleged threat sounded like Resident B. (A. 1162, 1178, 1181; A. 67-70, 138-
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40, 432-33.) Similarly, when interviewing the doctor’s office staff for the second
time, also on May 25, Gilles emphasized to them that Resident B screams in
different voices and repeatedly asked if they were “really, really sure” that the
threat they heard “was the voice of [Rowland] as opposed to the voice of [Resident
B].” (A. 1162, 1177; A. 423-24, 447, 499-500.) As Gilles testified: “I really tried
very hard with the witnesses to dissuade them from what they were saying. Tried
to describe the resident as much as | could to them and say, ‘“this is how she is.””
(A. 447 (emphasis added).)

Likewise, Gilles expressed ongoing doubt during the May 29 discharge
meeting, admittedly asking Rowland—after having terminated her—what the van
driver (Johnson) had been doing at the time of the incident, “just to be clear in my
mind,” as Gilles testified. (A. 1178; A. 79-80, 148, 438-40, 688.) Moreover, as
the Board further noted (A. 1162, 1178), Gilles testified that she was “very
distress[ed]” by Rowland’s discharge—and she specifically cited, in explaining
that distress, Rowland’s exemplary employment record, Resident B’s frequent
screaming of threats and profanities, and Gilles’ ultimate failure “to dissuade” the
doctor’s office staff from claiming that it was Rowland, rather than Resident B,
whom they heard make the threat. (A. 432-33, 447, 486.)

Against that background, the Board reasonably found that the Company’s

admitted actions after the discharge meeting—continuing to investigate whether
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Rowland had screamed the alleged threat—confirmed, and further demonstrated,
that its managers’ substantial skepticism about the accusation persisted at and
through the time of the discharge. (A. 1163 & n.11.) Cf. Lowery Trucking Co.,
200 NLRB 672, 677 (1972) (employer’s “continuation of the investigation after the
discharge” suggested its “continued uncertainty about [the reported] events” and
that employer “was unsure of its grounds for discharge™).” Indeed, Gilles admitted
that, in attempting to interview Johnson the day after she terminated Rowland, she
specifically sought to probe whether any threating statement that Johnson may
have heard had been made by Resident B or, conversely, had been made by
Rowland. (A. 442-45.) And as the Board further found, Cess—who, after the
discharge, attempted to interview Johnson and Catona, and did interview Pagnano
and Murphy, about the May 24 incident—*testified that he took the highly unusual
step of becoming personally involved in the interview process because he wanted
to ensure that a thorough investigation was conducted.” (A. 1163; A. 586-87, 590-
92, 608-10.) In particular, Cess elaborated that his “role” in the post-discharge

investigation was to “check[]” or “establish” the “veracity” of the claims made by

" The Board properly found Lowery illustrative in that there, as here, the
employer’s continued post-discharge investigation showed its ongoing uncertainty
about events on which the employer purportedly relied in carrying out the
discharge. Contrary to the Company’s claim (Br. 71-72), the mere fact that in
Lowery additional factors also undermined the employer’s position does not
establish that the Board unreasonably relied on otherwise analogous precedent.
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the doctor’s office witnesses, and to “find out if they were credible in [his] mind.”
(A. 608-10.)

Thus, the Board reasonably concluded that Gilles’ and Cess’ “stated
reasons” for the post-discharge investigation—which lay bare their ongoing
“significant doubt” about the “veracity” of the accusation against Rowland—
“cannot be reconciled” with the claim that the Company would have “taken the
same action based on [that accusation] alone,” proceeding, as it did, to terminate
Rowland “before the investigation was concluded.” (A. 1163 & n.11.) Indeed,
“[t]his conflict suggests that, in fact, an unlawful motive was behind Rowland’s
termination—a motive confirmed by Gilles’ extraordinary admission.” (A. 1163
n.11.)

2. The Company cannot refute the substantial evidence showing
its significant ongoing doubt

There is no merit to the Company’s numerous contentions (Br. 68-73)
attacking the Board’s reliance on the post-discharge investigation. The Company
misreads the Board’s rules and its decision in this case; it also misinterprets the
record evidence and seeks to impose its own preferred view of the facts.

The Company, citing 29 C.F.R. § 102.46(f) (see p. 29 above), claims that the
Board was prohibited from relying on the post-discharge investigation because the
parties did not raise that issue below, and it asserts that the Board improperly

played an adversarial role by introducing the issue into the proceedings. (Br. 73.)
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The Company misreads the cited Board rule, which is applicable only to parties,
and prohibits them from later urging matters that they have failed to raise in
exceptions. 29 C.F.R. § 102.46(f). The rule constrains the parties, but not the
Board. Id. See also NLRB v. WTVJ, Inc., 268 F.2d 346, 347-48 (5th Cir. 1959).
The Board may properly raise issues not argued by the parties. See, e.g., Spectrum
Health, 647 F.3d at 349 (discussing Board’s sua sponte raising of issues); Local
58, IBEW, 365 NLRB No. 30, 2017 WL 680502, *5 n.17 (Feb. 10, 2017) (noting
that “[t]he Board, with court approval, has repeatedly found violations for different
reasons and on different theories from those of administrative law judges or the
General Counsel, even in the absence of exceptions”) (emphasis omitted), enforced
on other grounds, 888 F.3d 1313 (D.C. Cir. 2018).

Next the Company misreads the record evidence in attacking (Br. 69, 71) the
Board’s findings concerning Gilles’ substantial doubt and her part in the post-
discharge investigation. As shown above, the record evidence belies the
Company’s broad claim that Gilles harbored significant doubt “only . . . before she
interviewed the three neutral witnesses and obtained written statements from each
of them.” (Br. 69.) More narrowly, the Company assigns (Br. 69, 71) undue
significance to Gilles’ testimony indicating that her post-discharge effort to
interview Johnson was prompted “in part” by the “criticisms [that] Rowland

asserted [on her termination notice] at the time of her discharge.” (Br. 71
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(emphasis omitted).) Despite the Company’s suggestion (Br. 69, 71), this does not
show that just before Rowland lodged these criticisms, Gilles was free of
significant doubt. To the contrary, substantial evidence demonstrates that, if
Rowland’s criticisms played a part in moving Gilles to action, they did so precisely
because of Gilles’ enduring skepticism that Rowland had made the threat. There is
likewise no merit to the Company’s further suggestion (Br. 69) that, because Gilles
“only” sought to interview Johnson and no other witnesses after the discharge,
such actions do little to demonstrate her continued doubt. That suggestion ignores
that Johnson was a critical witness to the alleged incident, and that, in seeking to
interview him, Gilles’ admittedly sought to further investigate whether the threat at
Issue was made by Resident B rather than by Rowland.

The Company similarly misinterprets (Br. 70) the evidence, as well as the
Board’s decision, concerning Cess’ post-discharge investigatory actions. Contrary
to the Company, the Board did not “omit[]” Cess’ testimony that his desire to
ensure a thorough investigation, and his decision to personally interview witnesses,
were motivated “in part” by “Rowland’s high union profile . . . and the desire to
avoid [an unfair-labor-practice] charge based on an allegedly inadequate
investigation.” (Br. 70 (quotation marks omitted).) The Board specifically
acknowledged that testimony. (A. 1162.) But as the Board further noted, Cess

also testified that he was motivated by “the fact that individuals not employed by
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the [Company] reported the abuse” (A. 1162), which he described as “extremely
rare.” (A.587.) Moreover, none of his testimony shows that Cess was doubt-free
at the time of the discharge, and the Company ignores that his admitted purpose in
personally interviewing the doctor’s office staff was to test their “credibility” and
assess the “veracity” of their claims. (A. 608-10.) Thus, contrary to the
Company’s assertion, the Board did not “penalize[]” it for “ensuring that its
investigation was thorough” (Br. 70)—rather, the Board reasonably determined
that Cess’ investigatory actions, taken only after Rowland had been discharged,
showed that he, like Gilles, harbored significant doubt at the time of the discharge.
The Company also misreads the Board’s decision by contending that the
Board “ignored [dissenting] Member Emanuel’s point that there was no suggestion
[the Company] was uncertain about the discharge decision,” and that the Board
thus “failed to explain why” the post-discharge investigation undermined the
Company’s affirmative defense. (Br. 70-71.) As demonstrated, the Board majority
reasonably found that the post-discharge investigation showed that the Company
was “uncertain about the discharge decision” (Br. 71), and that is precisely “why”
(Br. 70) the continued investigation undercut the Company’s defense. Thus, the
Board did not “ignore[]” (Br. 71) the dissenting member’s assertion—it simply

disagreed with it, interpreting the record evidence differently, and in doing so,
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reaching a contrary conclusion. As demonstrated, the Board’s interpretation is
reasonable, and therefore entitled to acceptance.

Finally, the Company simply reflects its preferred view of the evidence in
attributing importance to the Board’s failure to find that the pre-discharge
investigation was insufficiently thorough, and to the fact that the post-discharge
investigation “uncovered nothing new.” (Br. 70-71.) Neither observation
undermines the Board’s well-supported finding that, on this record, the Company’s
post-discharge investigatory actions cannot be reconciled with its claim that it
discharged Rowland because of the alleged threat. As explained, the Board
reasonably determined that those actions confirm, and further reinforce, that Gilles
and Cess harbored substantial uncertainty regarding the accusation against
Rowland at the time that they made the discharge decision and carried it out.

3. The Company’s unexplained disparate treatment of Rowland
undermines its affirmative defense

Substantial evidence supports the Board’s additional finding (A. 1163) that
the Company’s disparate treatment of Rowland, as compared to other employees
accused of abuse, also undercuts its affirmative defense. See, e.g., Fortuna
Enterprises, LP v. NLRB, 665 F.3d 1295, 1304 (D.C. Cir. 2011) (disparate
treatment “foreclose[d] any argument that [the employer] would have taken the

same action in the absence of the unlawful motive”) (quotation marks omitted).
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“For instance,” as the Board reasonably found, “the [Company] treated
Rowland more severely than certified nursing assistant Nancy Antonson, . . . [who]
was also accused of abuse.” (A. 1163.) Unlike Rowland, Antonson had previously
been disciplined for conduct towards residents (A. 1163; A. 458-59, 751-52)—
conduct that the Company described as “unacceptable care” and “neglect[ing]
residents’ needs.” (A. 751-52.) Specifically, in February 2012, the Company
issued Antonson a warning “for making inappropriate comments and facial
expressions to residents, for leaving residents who were fall risks sitting on the
edge of their beds, and for not taking residents to the bathroom with sufficient
frequency,” as the Board found. (A. 1163; A. 751-52.)

Just two months later, a resident reported that Antonson roughly handled her
during her morning routine, and that—despite the resident’s plea to be gentler—
Antonson continued her rough treatment. When the resident had a bowel-
movement accident, she further reported, Antonson rolled her eyes and exclaimed,
“[y]ou’ve got to be kidding,” then handled the resident roughly once more as she
cleaned her. (A. 1163; A. 741-50.) In response, the Company took an abuse
investigation statement from Antonson (A. 744), filed a report of suspected abuse
with the state, and disciplined Antonson based on the resident’s account of her
behavior. (A. 1163 & n.10; A. 741-43, 750.) The Company also mandated that

Antonson receive supplemental anti-abuse training. (A. 741, 746, 749.) “In
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contrast to Rowland,” however (A. 1163), Antonson was not discharged—rather,
the Company merely issued her a final written warning. (A. 1163; A. 741.) Cf.
Bruce Packing, 795 F.3d at 22-23 (employer failed to establish affirmative defense
where record “suggest[ed] that at least one other employee” engaged in similar
behavior “but was not [terminated]”).

Moreover, as the Board further found (A. 1163), the Company “failed to
explain” why it reacted more leniently to Antonson’s conduct—which included
“arguable . . . physical abuse”—than it did to Rowland’s alleged act of verbal
abuse, which, as demonstrated (pp. 34-42), the Company doubted had even
occurred. (A. 1163 & n.10.) Indeed, the Company presented no testimony
whatsoever concerning Antonson’s rough physical treatment of the resident, let
alone testimony explaining the Company’s comparatively lenient reaction in light
of that conduct. Incongruously, the Company faults (Br. 45-46, 52, 65, 67) the
Board for the lack of testimony, implying it lessens the strength of the comparator
evidence. That argument not only turns a blind eye to the detailed documentary
evidence setting forth Antonson’s conduct, it also forgets that such “silence in the
face [of] compelling disparate treatment evidence” defeats the Company’s
affirmative defense. Lee Builders, Inc., 345 NLRB 348, 350 & n.11 (2005)

(employer “failed to provide any explanation for why it did not discharge”
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comparator employee).® The Company’s total failure to explain its more lenient
treatment is especially damaging in light of Gilles’ admission that touching a
resident in an abusive manner is more serious than abusively yelling at or
threatening a resident. (A. 496.) Cf. Kitsap, 366 NLRB No. 98, 2018 WL
2461412, at *19-20 (employer “failed to explain why it treated [the two alleged
discriminatees] far more harshly than [two other employees] for committing
comparable, if not lesser, instances of patient neglect and mistreatment”), enforced,
D.C. Cir. Nos. 18-1187, 18-1217.

4. The Company cannot explain its disparate treatment of
Rowland

The Company raises numerous arguments in support of its claim that the
allegations against Antonson are not comparable to the allegations against
Rowland and do not show disparate treatment. Those arguments are either

jurisdictionally barred, unsupported by the record, or simply meritless. The

8 Moreover, assuming arguendo that the absence of testimony on this point results
in a degree of record ambiguity concerning the Company’s disparate treatment of
Antonson, any such ambiguity would cut against the Company, not the Board as
the Company suggests (Br. 65), because the evidence is being considered for
purposes of evaluating the Company’s affirmative defense. See Publix Super
Markets, Inc., 347 NLRB 1434, 1439 n.24 (2006) (“ambiguity in the record
evidence, especially if it is due to the lack of explanatory documents or testimony,
weighs against the [employer] and negates its [affirmative] defense”).
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Company also ignores additional record evidence regarding other employees
accused of abuse whom the Company treated more leniently than Rowland.

First, the Company wrongly claims that there is a “false equivalency” (Br.
67) between the situations involving Antonson and Rowland because the
allegations against Antonson were supported only by “documentary evidence”
reflecting the account of “a single, interested source” whereas the claims against
Rowland were corroborated by “three neutral witnesses.”® (Br. 66-67 (quotation
marks omitted).) To the extent that the Company relies on those evidentiary
differences to portray the allegations against Antonson as less credible, the Board
specifically noted that the Company “[did] not advance such an argument” in its
answering brief to the General Counsel’s exceptions (A. 1163 n.10), and the Court
therefore is barred from considering the argument now. See 29 U.S.C. § 160(e).
Although the Company did raise the argument for the first time in its motion for
reconsideration, that came “too late” to preserve it for judicial review. Parkwood,
521 F.3d at 410. (see pp. 27-30.) Moreover, in its opening brief to the Court, the
Company appears to “disclaim[] any . . . suggestion” that “[it] “found the
accusations against Antonson less credible than those against Rowland.”” (Br. 66

(second quotation quoting A. 1163 n.10.)).

° Notably, the “interested source” who reported Antonson’s mistreatment was the
affected resident.
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In any event, as the Board further explained, “that suggestion” is “belie[d]”
by “the records of Antonson’s discipline and the reasons advanced for the
[Company’s] continued investigation of Rowland post-discharge.” (A. 1163 n.10.)
Thus, the underlying record refutes the Company’s contention (Br. 52, 65-66) that
there is “no evidence” that it believed Antonson had committed “willful abuse,” or
that it “disbelieved” Antonson’s innocent explanation for why the resident reported
being handled roughly. The Company does not dispute that Antonson’s rough
physical treatment of the resident constituted at least “arguable . . . physical abuse”
(A. 1163), and—despite Antonson’s protestations—the Company both disciplined
her for that conduct and reported it to the State of California as suspected abuse,
describing, in both instances, how Antonson’s “rough” actions “continued” despite
the resident’s complaint. (A. 741, 750.) While the Company attempts to downplay
its report to the state, and faults the Board for relying on it (Br. 46, 67), there is no
dispute that such reports are required only for “known or suspected” instances of
abuse. (Br. 15.) (See also A. 347-48, 471-72.) The Company’s report therefore
demonstrates at least that it suspected Antonson of abuse, as the Company appears
to concede. (Br. 46, 67.) Moreover, although the Company also reported the
alleged incident involving Rowland and Resident B to the state, ample record

evidence, discussed above (pp. 34-42), shows that the Company consistently
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doubted the veracity of that allegation, whereas there is no evidence of similar
doubt or uncertainty regarding the accusations against Antonson.©

The record evidence also belies the Company’s attempt (Br. 65) to minimize
Antonson’s conduct toward the resident. As explained, the resident’s account,
credited by the Company, was that Antonson: (1) handled the resident roughly,
causing her physical pain, and continued doing so despite the resident’s plea to be
gentle; and (2) rolled her eyes and (3) stated “[y]ou’ve got to be kidding,” when
the resident advised her of a bowel-movement accident. Tellingly, the resident
vowed, when reporting this ordeal to the Company: “I will lay in my [excrement]
before | will ever let [Antonson] touch me again.” (A. 746-48.) Additionally,
although Antonson’s physically rough conduct was the most serious of the reported
issues, the Company misrepresents the record to the extent it suggests (Br. 65) that
the “separate issue[s]” of her facial expression and verbal statement were not also
cited in the Company’s report of suspected abuse to the state, as well as in its final
warning—for they indisputably were. (A. 741, 750.) The Company also errs in

claiming (Br. 65) that the Board “exaggerated” the number of times that Antonson

10 The Company also errs in attempting to cast the accusations against Antonson as
less credible by noting (Br. 67) that the administrative law judge found that
Rowland actually engaged in the alleged abusive conduct. As explained (p. 32),
the Board declined to pass on that finding, appropriately recognizing that the
question of whether Rowland actually made the threat is irrelevant to the Wright
Line analysis. (A. 1163 n.9.)
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handled the resident roughly. Substantial evidence supports the Board’s finding
(A. 1163) that Antonson roughly handled the resident more than once during or
before her shower, and then again, after the resident had a bowel movement. (A.
741-42, 744-48.) In any event, the critical point is that Antonson handled the
resident roughly more than once, and that her rough treatment continued even after
the resident complained.

The Company also ignores that Antonson was not the only comparator
employee whom it treated less harshly than Rowland.*? (A. 1163.) For example,
substantial evidence demonstrates that the Company “chose not to investigate”
reports that two other employees physically abused residents. Fortuna, 665 F.3d at
1304 (employer’s failure to investigate reports that other employees had violated
same policy as discriminatees “foreclose[d]” affirmative defense); see also Manor
Care of Easton, PA., LLC v. NLRB, 661 F.3d 1139, 1140 (D.C. Cir. 2011)

(employer failed to meet affirmative defense in part because “[a]lthough other

11 While the Company did not find it problematic to downplay Antonson’s
conduct, it incongruously chastises the Board for purportedly minimizing
Rowland’s alleged conduct by finding that Rowland was alleged to have “said” the
threatening statement, rather than “scream[ed]” it in a “harsh tone.” (Br. 62.) The
Company’s baseless claim relies on a selective quotation and ignores that the
Board, earlier in its decision, referred to the conduct as “yelling.” (A. 1162.)

12 Contrary to the Company’s claim, the Board did not base its finding of disparate
treatment “solely” on the evidence concerning Antonson. (Br. 64.) Rather, the
Board highlighted that evidence as one striking “instance” of the Company’s
disparate treatment. (A. 1163.)
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employees engaged in conduct similar to [discriminatee’s], [employer] neither
investigated nor punished any one of them”). In July 2012, Gilles received two
letters from the state advising her of anonymous allegations that, on or about a
specified date in June, certified nursing assistants Terra Los and Ron Rich
physically abused residents. Specifically, the letters contained allegations that Los
“hit a resident” and that Rich “pinched a resident’s cheeks telling her to ea[t] or
else.” (A. 452, 462-63, 698-99, 774-75.) In Rich’s case, the resident at issue was
Resident B. (A. 259-62, 296, 452.) Remarkably, Gilles admitted that the
Company failed to investigate either of those allegations of physical abuse and
imposed no discipline on the accused employees. (A. 262-63, 304, 452-54, 463,
494-97, 700, 784.) This wholly uncontroverted evidence strongly reinforces the
Board’s disparate treatment finding.

Gilles sought to justify the Company’s failure to investigate by suggesting
that the complainants’ anonymity rendered any investigation impossible. (A. 454-
55, 494, 700, 784.) But simple common sense refutes that suggestion. Most
obviously, the Company could have interviewed the two accused employees. It
also could have attempted to identify potential witnesses to the alleged abuse. In
the case of Rich, for example, Gilles testified that she understood that the abuse

was alleged to have occurred in a common area, the facility’s dining room, where
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others may have been present. (A. 453-54, 494-95.) Yet the Company chose to
take none of these actions.®

Moreover, Gilles went so far as to try to clear Los and Rich of wrongdoing
with the State of California—no matter that she had not investigated either
allegation. In both cases, Gilles sent a written response to the state asserting that
the employees had not engaged in abuse, and that the persons who reported the
allegations must have been unfamiliar with the residents’ conditions and
misunderstood what had occurred. (A. 261-63, 453-54, 494-97, 700, 784.) Thus,
in stark contrast to Rowland’s situation, where the Company discharged her even
though its investigation left it doubtful about the alleged verbal abuse, the
Company absolved Los and Rich of alleged physical abuse without bothering to
conduct an investigation.

The Company claims that its absolution of Rich actually “demonstrate[s] the
absence of disparate treatment,” since Rich was “a very active Union member who
served as shop steward and attended disciplinary meetings as a Union

representative.” (Br. 67 (quotation marks omitted).) But it is well established, as

13 In the case of Los, the Company also could have tried to interview the allegedly
abused resident. Gilles testified that the resident in question suffers from a
“cyclical” mental condition, and that “when she is cycling,” the resident
hallucinates and cannot tell what is real. (A. 463-64, 784.) But per Gilles’
admission that “an investigation was not done,” the Company did not attempt to
talk to the resident about the allegation, or otherwise to determine whether she was
“cycling” at the time of the alleged abuse. (A. 784.)
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this Court has recognized, that “an employer’s discriminatory motive is not
disproved by evidence showing that it did not weed out all union adherents.”
Clark & Wilkins Indus., Inc. v. NLRB, 887 F.2d 308, 316 n.19 (D.C. Cir. 1989)
(quotation marks omitted); accord FedEx Freight E., Inc. v. NLRB, 431 F.3d 1019,
1030 (7th Cir. 2005).

Moreover, the comparator evidence undercuts the Company’s argument (Br.
50, 60-61, 63) that it satisfied its Wright Line burden based on its written policy,
which mandates termination of employment “if [the] investigation confirms willful
abuse.” (A. 953.) Indeed, the Company’s disparate treatment of Rowland as
compared to others accused of abuse negates any claim that the Company’s mere
paper policy compelled the acceptance of its affirmative defense. See, e.g., Lee
Builders, 345 NLRB at 349-50 (employer failed to meet affirmative defense given
disparate treatment, notwithstanding that employee “tested positive for drugs after
a workplace accident” and that employer’s policy “required termination” in that
circumstance); see also United Food & Commercial Workers Union Local 204 v.
NLRB, 447 F.3d 821, 825-26 (D.C. Cir. 2006) (discharge unlawful notwithstanding
employee’s attendance violation after signing “a last-chance agreement making her
employment contingent on perfect attendance,” where employer “had sometimes

been lenient with other employees” in similar circumstances).
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Furthermore, the Company’s heavy reliance on its written policy ignores
that, as shown, the Company’s investigation of Rowland’s alleged abusive conduct
left it doubtful that such conduct had occurred, and thus, hardly “confirm[ed]” the
purported abuse. More broadly, the Company’s argument fails to recognize that it
cannot meet its affirmative defense merely by showing that its adverse action “also
served some legitimate business purpose”—jpurported adherence to a zero-
tolerance policy—nbut instead, it must demonstrate that “the legitimate business
motive would have moved [it]” to take the same action absent Rowland’s union
activity. Bruce Packing 795 F.3d at 22-23. Accordingly, the Company likewise
errs (Br. 60-61, 63) in chiding the Board for failing to expressly acknowledge its
undisputed, yet largely inconsequential policy.

In sum, there is no question that Rowland was accused of serious
misconduct that would constitute abuse. The severity of purported misconduct,
however, does not relieve an employer of its affirmative-defense burden under
Wright Line. And the Board here properly determined, for the reasons discussed
above, based on a careful review of the record evidence, that the Company failed

to meet that burden.
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CONCLUSION
For the foregoing reasons, the Board respectfully requests that the Court
enter a judgment denying the petition for review and enforcing the Board’s Order

in full.

Respectfully submitted,

/sl Elizabeth Heaney
ELIZABETH HEANEY
Supervisory Attorney

/s/ Michael R. Hickson
MICHAEL R. HICKSON
Attorney

National Labor Relations Board
1015 Half Street SE
Washington, DC 20570

(202) 273-1743

(202) 273-2985

PETER B. ROBB
General Counsel

ALICE B. STOCK
Associate General Counsel

DAVID HABENSTREIT
Acting Deputy Associate General Counsel

National Labor Relations Board
May 2019
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THE NATIONAL LABOR RELATIONS ACT

Section 7 of the Act (29 U.S.C. § 157) provides:

Employees shall have the right to self-organization, to form, join, or assist labor
organizations, to bargain collectively through representatives of their own
choosing, and to engage in other concerted activities for the purpose of collective
bargaining or other mutual aid or protection, and shall also have the right to refrain
from any or all of such activities except to the extent that such right may be
affected by an agreement requiring membership in a labor organization as a
condition of employment as authorized in section 8(a)(3).

Section 8(a) of the Act (29 U.S.C. § 158(a)) provides in relevant part:

It shall be an unfair labor practice for an employer--

(1) to interfere with, restrain, or coerce employees in the exercise of the
rights guaranteed in section 7;

(3) by discrimination in regard to hire or tenure of employment or any term
or condition of employment to encourage or discourage membership in any labor
organization . . . .

(5) to refuse to bargain collectively with the representatives of his
employees.. . ..

Statutory Addendum i
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Section 10 of the Act (29 U.S.C. § 160) provides in relevant part:

(@) The Board is empowered . . . to prevent any person from engaging in any
unfair labor practice affecting commerce. . . .

* * *

(e) The Board shall have power to petition any court of appeals of the United
States . . . within any circuit . . . wherein the unfair labor practice in question
occurred or wherein such person resides or transacts business, for the enforcement
of such order . . . and shall file in the court the record in the proceeding . . . . Upon
the filing of such petition, the court shall cause notice thereof to be served upon
such person, and thereupon shall have jurisdiction of the proceeding and of the
question determined therein, and shall have power . . . to make and enter a decree
enforcing, modifying and enforcing as so modified, or setting aside in whole or in
part the order of the Board. No objection that has not been urged before the Board,
its member, agent, or agency, shall be considered by the court, unless the failure or
neglect to urge such objection shall be excused because of extraordinary
circumstances. The findings of the Board with respect to questions of fact if
supported by substantial evidence on the record considered as a whole shall be
conclusive. . . . Upon the filing of the record with it the jurisdiction of the court
shall be exclusive and its judgment and decree shall be final, except that the same
shall be subject to review . . . by the Supreme Court of the United States upon writ
of certiorari or certification as provided in section 1254 of title 28.

() Any person aggrieved by a final order of the Board granting or denying
in whole or in part the relief sought may obtain a review of such order in any
United States court of appeals in the circuit wherein the unfair labor practice in
question was alleged to have been engaged in or wherein such person resides or
transacts business, or in the United States Court of Appeals for the District of
Columbia, by filing in such court a written petition praying that the order of the
Board be modified or set aside. . . . Upon the filing of such petition, the court shall
proceed in the same manner as in the case of an application by the Board under
subsection (e) of this section, and shall have the same jurisdiction . . . in like
manner to make and enter a decree enforcing, modifying and enforcing as so
modified, or setting aside in whole or in part the order of the Board; the findings of
the Board with respect to questions of fact if supported by substantial evidence on
the record considered as a whole shall in like manner be conclusive.

Statutory Addendum iii
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REGULATIONS
29 C.F.R. 8 102.46(a)(1)(ii) provides:

Any exception to a ruling, finding, conclusion, or recommendation which is
not specifically urged will be deemed to have been waived. Any exception which
fails to comply with the foregoing requirements may be disregarded.

29 C.F.R. § 102.46(c) provides:

Any party who has not previously filed exceptions may, within 14 days, or such
further period as the Board may allow, from the last date on which exceptions and
any supporting brief may be filed, file cross-exceptions to any portion of the
Administrative Law Judge’s decision, together with a supporting brief, in
accordance with the provisions of paragraphs (a) and (h) of this section.

29 C.F.R. § 102.46(f) provides:

Matters not included in exceptions or cross-exceptions may not thereafter be urged
before the Board, or in any further proceeding.

Statutory Addendum iv
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UPnited States Court of Appeals
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 18-1187 September Term, 2018
FILED ON: APRIL 30,2019
KITSAP TENANT SUPPORT SERVICES, INC.,
PETITIONER

V.

NATIONAL LABOR RELATIONS BOARD,
RESPONDENT

Consolidated with 18-1217
On Petition for Review and Cross-Application
for Enforcement of an Order of
the National Labor Relations Board

Before: GARLAND, Chief Judge, HENDERSON, Circuit Judge, and SENTELLE, Senior

Circuit Judge.
JUDGMENT

This petition for review and cross-application for enforcement were considered on the record
from the National Labor Relations Board and on the briefs of the parties. See FED. R. APP. P.
34(a)(2); D.C.CIR.R.34(j). The Court has afforded the issues full consideration and has determined
that they do not warrant a published opinion. See D.C. CIR. R. 36(d). Itis

ORDERED AND ADJUDGED that the petition for review be denied and the NLRB’s
cross-application for enforcement be granted.

On May 31, 2018, the Board found that petitioner Kitsap Tenant Support Services had
unlawfully disciplined four employees and violated its statutory duty to bargain during and after its
caregiving employees’ successful unionization campaign. The Board’s remedy required Kitsap to
bargain with the union for fifteen hours per week and to submit periodic progress reports, and to
reinstate the disciplined employees with backpay. We conclude that all of Kitsap’s challenges in its
petition for review lack merit.

First, the Board correctly applied its Wright Line test to all four disciplined employees, and
its findings are supported by substantial evidence.
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(a) Bonnie Minor. The Board reasonably concluded that substantial evidence supports the
prima facie case, relying on Minor’s membership in the union’s organizing committee, her extremely
strong annual performance review just one week before her discharge, her lack of any previous
discipline, her termination the same day she spoke at Kitsap’s mandatory meeting regarding
unionization, and Kitsap’s other actions demonstrating anti-union animus. J.A. 117-19; see Inova
Health Sys. v. NLRB, 795 F.3d 68, 82 (D.C. Cir. 2015). Kitsap failed to meet its burden in rebuttal
because Program Manager Alan Frey never mentioned forthcoming discipline when reprimanding
Minor for canceling a client Christmas party and engaging in “triangulation” with clients; Kitsap did
not identify any other employee ever discharged for “counter-therapeutic” conduct; and the Board
showed that Kitsap tolerated worse conduct by other employees. J.A. 119-20, S.A. 1-3.

(b) Alicia Sale and Hannah Gates. The General Counsel met his initial burden by showing
that Kitsap knew Sale and Gates were members of the union-organizing committee, placed Sale and
Gates on administrative leave two days after receiving notice that the union campaign had been
successful enough to support an election petition, and disciplined Sale and Gates more harshly than
other employees who intentionally harmed clients. J.A. 121, S.A. 1-3. Kitsap’s argument in
rebuttal, that it had a good-faith belief that Sale and Gates engaged in misconduct, fails because
Kitsap did not “parcel[] out discipline as it normally would when confronted with the same kind of
employee misconduct that its managers reasonably believed had occurred.” Ozburn-Hessey Logistics
v. NLRB, 833 F.3d 210, 221 (D.C. Cir. 2016) (citation omitted).

(c) Lisa Hennings. Finally, the Board reasonably concluded that Hennings’ demotion was
unlawful because Kitsap was aware of Hennings’” union membership and issued several pretextual
letters of discipline against her, including for tardiness (though the General Counsel demonstrated
that other tardy employees were not so disciplined), for scheduling beyond the scope of her role
(though Frey admitted that such scheduling was routine), and for failing to complete client narratives
(though Kitsap so disciplined no other employees in Hennings’ house). See J.A. 124-27; S.A. 4-7;
Ozburn-Hessey, 833 F.3d at 219-20.

Second, substantial evidence supports the Board’s conclusion that Kitsap violated § 158(a)(3)
of the Act by increasing its enforcement of disciplinary rules due to its employees’ union support.
Kitsap does not dispute that a deviation from prior practice coincided with the union election, and
its purported concern about a potential state audit was pretextual. See J.A. 127-29; Jennie-O Foods,
301 N.L.R.B. 305, 311 (1991).

Third, we find that the Board adequately supported its conclusion that Kitsap did not “meet
atreasonable times” and bargained in bad faith. 29 U.S.C. § 158(d); see id. § 158(a)(5) (recognizing
“refus[al] to bargain collectively” as an unfair labor practice). Kitsap’s negotiator repeatedly failed
to respond to union scheduling requests and canceled or cut short several meetings. J.A. 109-12.
Kitsap also engaged in regressive tactics by accepting and then rescinding an agreement to include
heads of household in the bargaining unit. J.A. 115. Kitsap further violated its duty to bargain by
failing to turn over information relevant to evaluating its proposal with respect to wages. See KLB
Indus., Inc. v. NLRB, 700 F.3d 551, 556-57 (D.C. Cir. 2012). Given that the “drawing of inferences
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as to good or bad faith in the bargaining process is largely a matter for the Board’s expertise,” the
Board has adequately supported its conclusion in this case. Int’l Woodworkers of Am. v. NLRB, 458
F.2d 852, 854 (D.C. Cir. 1972) (citation omitted).

Fourth, we reject Kitsap’s challenges to the Board’s remedial order. We lack jurisdiction to
consider Kitsap’s challenge to the mandated bargaining schedule and status reports because Kitsap
did not raise that argument in a motion for reconsideration before the Board. See 29 U.S.C. § 160(e).
Kitsap also claims that the Board’s remedy of reinstatement with backpay for the four employees is
punitive. But this is the Board’s conventional remedy, see, e.g., Precoat Metals,341 N.L.R.B. 1137,
1138 (2004); Kitsap’s suggestion that the employees were disciplined “for cause” conflicts with the
Board’s settled interpretation of this term, 29 U.S.C. § 160(c); see Anheuser-Busch, Inc., 351
N.L.R.B. 644, 647 (2007); and Kitsap’s argument that these employees were “unfit” for
reinstatement fails because Kitsap did not deem unfit other employees who engaged in considerably
worse misconduct, cf. NLRB v. W. Clinical Lab., Inc., 571 F.2d 457, 460 (9th Cir. 1978).

Finally, we lack jurisdiction to consider Kitsap’s claim that the complaint was not properly
ratified because that objection was not raised before the Board. See 29 U.S.C. § 160(e).

Pursuant to D.C. Circuit Rule 36, this disposition will not be published. The Clerk is directed
to withhold issuance of the mandate herein until seven days after resolution of any timely petition
for rehearing or petition for rehearing en banc. See FED. R. APP. P. 41(b); D.C. CIR. R. 41.

Per Curiam
FOR THE COURT:
Mark J. Langer, Clerk
BY: /s/

Ken Meadows
Deputy Clerk
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