UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

SYSCO CENTRAL ALABAMA, INC.
and

Case No. 10-RC-238289

INTERNATIONAL BROTHERHOOD
OF TEAMSTERS, LOCAL UNION
NO. 612

SYSCO CENTRAL ALABAMA INC.’S
SUPPLEMENTAL EMERGENCY REQUEST FOR REVIEW
NOW COMES Sysco Central Alabama, Inc. (“Sysco Central AL” or the “Company”) and,
pursuant to Section 102.71 of the National Labor Relations Board’s Rules and Regulations, files
this Supplemental Emergency Request for Review (“Request for Review”) of the decision by the
Regional Director for Region 10 to hold the election in this case in abeyance due to the filing of a
blocking charge by the International Brotherhood of Teamsters, Local 612 (“Union”). In addition
to the Emergency Request for Review filed with the Executive Secretary on Monday, May 20,
2019, the Board should grant this Request for Review because the Regional Director’s action was,
on its face, arbitrary and capricious under the facts of this case, and a substantial question of law
or policy has been raised because the Regional Director departed from the requirements of the
NLRB’s Regulations and Case Handling Manual.
Sysco Central AL’s counsel first learned of the ULP Charge filed in Case 10-CA-241773
(Exhibit A) upon receipt of the blocking letter from the Region on Monday afternoon, May 20,
2019. However, Sysco Central AL’s counsel met with the Field Agent investigating the Charge
this morning to provide a position statement and evidence on this Charge as well as a related case
(10-CB-240438) being investigated by the same Field Agent. As discovered at 11:15 a.m. today,

the Field Agent informed counsel that (1) she was not in the office last week when the blocking
Charge was filed; (2) she reviewed the Charge before her face-to-face meeting with Ogletree
Deakins attorney, Sara McCreary; (2) she has not made contact with any of the Union’s witnesses;
(3) the Union’s offer of proof contained the allegations in the charge and a list of witnesses; (4)
the Region has not investigated the allegations; and (5) because the Memorial Day holiday is next
week, the Region is unlikely to interview the witnesses until the following week. These facts
further support the compelling reasons for the Board to grant Sysco Central AL’s appeal and direct
the Region to conduct the election.
A. Meeting with the Board Agent on May 21, 2019
On Tuesday, May 14, 2019, Lanita Cravey, Region 10 Field Examiner, requested
information from Sysco Central AL related to one of the CB charges filed against the Union [10CB-240438 (Exh. B)] (“CB Charge”). The CB Charge relates to the actions that led to the
termination of Will Evans, the alleged discriminatee of the blocking charge. On Friday, May 17,
2019, the Company offered to provide investigative documents regarding the incident on Monday,
May 20 or Tuesday, May 21, 2019, in person at the facility or at the Birmingham NLRB Regional
office. (Exh. C). On Monday, May 20, 2019, Ms. Cravey agreed to meet with Ogletree, Deakins,
Nash, Smoak & Stewart attorney, Sara McCreary. On Tuesday, May 21, 2019, Ms. McCreary met
with Ms. Cravey in the NLRB Birmingham Office at approximately 11:15 a.m. At that time, Ms.
McCreary provided the Region with video footage relative to the incident leading to Mr. Evans’
termination, a statement of position related to the termination, and multiple supporting documents
(Exh. D).
After reviewing the documents, Ms. McCreary asked Ms. Cravey if she knew the particulars
of the blocking charge. Ms. Cravey stated that she was assigned to handle the blocking charge,
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but was not in the office last week when the Union filed the Charge. Ms. Cravey stated that the
Union’s offer of proof was “broad,” and that it essentially restated the allegations in the charge.
Ms. Cravey then stated that while the Union provided a list of potential witnesses, she has not
been in contact with any of the listed individuals, was not sure if any of them would be willing to
provide an affidavit in support of the allegations, and has not started the investigation into the
matter. Ms. McCreary asked how the Region could block the representation election if it had not
been investigated, to which she did not receive an answer.
Ms. McCreary then asked Ms. Cravey when she would begin her investigation. Ms. Cravey
stated that there was an “upcoming holiday” and she would “try” to speak to potential witnesses
next week and would “hopefully” send a request for information to the Company in two weeks.
B. Immediate Review Is Warranted Because The Regional Director Failed To
Investigate The Underlying Blocking Charge Before Canceling The Election
Pursuant to Section 102.71(b) of the Board’s Rules and Regulations, a request for review
of a Regional Director’s decision to hold proceedings on a petition in abeyance may be granted
on one or more of the following grounds:
(1) That a substantial question of law or policy is raised because of (i) the absence of, or
(ii) the departure from officially reported Board precedent.
(2) There are compelling reasons for reconsideration of an important Board rule or policy.
(3) The Regional Director’s action is, on its face, arbitrary or capricious.
29 C.F.R. § 102.71(b)
In this case, immediate review is warranted because the Region’s action to block a
representation election with absolutely no investigation into allegations of Charge 10-CA-241773
is, on its face, arbitrary and capricious, and there are compelling reasons for reconsideration of the
Board’s blocking doctrine.
3

The Board’s Case Handling Manual (“CHM”) states that “[t]he filing of a charge does not
automatically cause a petition to be held in abeyance.” CHM § 11730. Rather, it is within the
Region’s discretion to make an exception to the blocking policy. Id. at §11730.4 (“[T]he Regional
Director should decide whether the general policy of holding the petition in abeyance should be
applied.”). It is within the Regional Director’s discretion to proceed with an election despite the
pending unfair labor practice charge and resolve the unfair labor practice(s) through the objections
process. See Id. at §11731.6. As shown above and below, the Region’s failure to proceed with
the election in this matter was arbitrary, capricious, and in contravention of the Board’s blocking
charge policy.
The Region should not have held the election in abeyance because the Board Agent
assigned to investigate the Charge acknowledged that she has not called a single witness to prepare
affidavits, much less investigated the matter. Second, that same Board Agent is also the agent
assigned to the CB Charge and has overwhelming evidence that the termination of Will Evans was
lawful, and did not violate the Act. In fact, the Company has been more than cooperative with the
Region in providing any information requested.
It is well settled that an arbitrary, unsupported decision by a Regional Director may be
invalidated by the Board. See, e.g., Pepsi-Cola Bottling Co. of Alaska, Inc., 159 N.L.R.B. 1325,
1328 (1966). In this instance, the Regional’s actions were arbitrary, capricious, and an abuse of
discretion. As such, the Board should direct the Region to conduct the election on May 23, 2019
as set forth in the posted NLRB Notice of Election.
C. Conclusion
For the reasons set forth above, the Board should direct the Regional Director to continue
processing the petition in this case, and conduct a secret ballot election on May 23, 2019. Any
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alleged unfair labor practices can thereafter be resolved through the objections process, if that is
necessary. Pursuant to the Board’s rules, a copy of this request has been served upon the Regional
Director and the Union via electronic mail.
Dated this 21th day of May, 2019.
Sincerely,
OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

Mark M. Stubley
Douglas M. Topolski
Counsel for Sysco Central Alabama, Inc.

5

ATTACHMENT A

UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD
REGION 10
233 Peachtree Street NE
Harris Tower Suite 1000
Atlanta, GA 30303-1504

Agency Website: www.nlrb.gov
Telephone: (404)331-2896
Fax: (404)331-2858

May 20, 2019

Mark M. Stubley, Attorney at Law
Ogletree, Deakins, Nash, Smoak &
Stewart, P.C.
300 North Main Street, Suite 500
Greenville, SC 29601
Douglas M. Topolski, ESQ.
Ogletree, Deakins, Nash, Smoak &
Stewart, P.C.
1909 K Street, N.W., Suite 1000
Washington, DC 20006-1134
Ricardo` Hernandez, International Organizer
Michael T. Manley
Teamsters Local 612
25 Louisiana Ave
Washington, DC 20001-2130
Re:

Sysco Central Alabama, Inc.
Case 10-RC-238289

Dear Mr. Stubley, Mr. Topolski, Mr. Hernandez and Mr. Manley:
This is to notify you that the petition in the above-captioned case will be held in abeyance
pending the investigation of the unfair labor practice charges in Case 10-CA-241773. As a
result, the election scheduled for Thursday, May 23, 2019 is cancelled. The Employer
should post this letter wherever it posted Notices of Election so that the employees are notified
that the election is postponed indefinitely.
Right to Request Review: Pursuant to Section 102.71 of the National Labor Relations
Board’s Rules and Regulations, you may obtain a review of this action by filing a request with
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC
20570-0001. The request for review shall be submitted in eight copies, unless filed
electronically, with a copy filed with the regional director, and all copies must be served on all
the other parties. The request must contain a complete statement setting forth facts and reasons
upon which the request is based.
Procedures for Filing Request for Review: A request for review must be received by the
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern

Sysco Central Alabama, Inc.
Case 10-RC-238289

-2-

May 20, 2019

Time) on , unless filed electronically. If filed electronically, it will be considered timely if the
transmission of the entire document through the Agency’s website is accomplished by no later
than 11:59 p.m. Eastern Time on June 4, 2019.
Consistent with the Agency’s E-Government initiative, parties are encouraged, but
not required, to file a request for review electronically. Section 102.114 of the Board’s Rules
do not permit a request for review to be filed by facsimile transmission. A copy of the request
for review must be served on each of the other parties to the proceeding, as well as on the
undersigned, in accordance with the requirements of the Board’s Rules and Regulations.
Filing a request for review electronically may be accomplished by using the Efiling
system on the Agency’s website at www.nlrb.gov. Once the website is accessed, click on E-File
Documents, enter the NLRB Case Number, and follow the detailed instructions. The
responsibility for the receipt of the request for review rests exclusively with the sender. A failure
to timely file the request for review will not be excused on the basis that the transmission could
not be accomplished because the Agency’s website was off line or unavailable for some other
reason, absent a determination of technical failure of the site, with notice of such posted on the
website.
The Board may grant special permission an extension of time within which to file a
request for review. A request for extension of time, which may also be filed electronically,
should be submitted to the Executive Secretary in Washington, and a copy of such request for
extension of time should be submitted to the regional director and to each of the other parties to
this proceeding. A request for an extension of time must include a statement that a copy has
been served on the Regional Director and on each of the other parties to this proceeding in the
same manner or a faster manner as that utilized in filing the request with the Board.
Very truly yours,

SCOTT C. THOMPSON
Acting Regional Director
cc:

Office of the Executive Secretary (by e-mail)
Frank Schuster, President
Sysco Foods of Central Alabama
1000 Sysco Drive
Calera, AL 35040-4992

FORM NLRB-501
(2-18)

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD
CHARGE AGAINST EMPLOYER

Case

DO NOT WRITE IN THIS SPACE
Date Filed

10-CA-241773

May 15, 2019

INSTRUCTIONS:
File an original with NLRB Regional Director for the region in which the alleged unfair labor practice occurred or is occurring.
1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer

b. Tel. No.

Sysco Foods of Central Alabama

202-668-0001
c. Cell No.

f. Fax. No.
d. Address (Street, city, state, and ZIP code)

e. Employer Representative

1000 Sysco Drive
Calera, Al 35040

Frank Schuster

g. e-mail

h. Number of workers employed
over 100
i. Type of Establishment (factory, mine, wholesaler, etc.) j. Identify principal product or service

warehouse-food and goods supplier

supplier

The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and
(list subsections) 8(a)(1) and 8(a)(3)
of the National Labor Relations Act, and thest unfair labor
practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices affecting commerce within the meaning of
the Act and the Postal Reorganization Act.
2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices)

Within the last six (6) months, the Employer, acting through its agents and representatives Mike Payne and Frank Schuster has
restrained and coerced employees in the exercise of their Section 7 rights by offering benefits in exchange for not supporting the union,
threatening to retaliate against workers for supporting the union,threatening to reduce wages and benefits if employees support thc
union and threatening to closc thc facility in the event workers choose union representation.
Within the last six (6) months, the Employer terminated its employee Will Evans in retaliation for his support of the union and his
concerted protected activities.
3. Full name of party filing charge (iflabor organization, give full name, including local name and number)

International Brotherhood of Teamsters
4a. Address (Street and number, city, state, and ZIP code)

4b. Tel. No.

202-624-8711
4c. Cell No.

25 Louisiana Avenue N.W
Washington, D.C. 20001

4d. Fax No.

202-624-6884
4e. e-mail
mman1ey@teamster.org
5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor organization)

International Brotherhood of Teamsters
6. DECLARATION
I declare that I have read the above charge and that the statements
ar r
the st of my knowledge and belief.
/
171/1
•ta
e/1.(signature of representative or person making ch

Tel. No.

202-624-8711
Office, if any, Cell No.

Michael T. Manley

)

(Print/type name and title or office, if any)

Fax No.

202-624-6884
25 Louisiana Avenue, N.W., Washington DC 20001
Address

Date

5/15/2019

e-mail
mmanley@teamster.org

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT(U.S. CODE,TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT
Solicitation of the information on this form is authorized by the National Labor Relations Act(NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to
assist the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully
set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the
NLRB is voluntary; however, failure to supply the information may cause the NLRB to decline to invoke its processes.

ATTACHMENT B

ATTACHMENT C

Greene, Jennifer
From:
Sent:
To:
Cc:
Subject:

Stubley, Mark
Friday, May 17, 2019 9:51 AM
Cravey, Lanita T
Greene, Jennifer; McCreary, Sara E.
RE: NLRB 10-CB-240438, Teamsters, Local 612

Lanita:
Good morning.
We have video and investigative documents regarding the incident. Would you like to come to the facility next Tuesday
or have my associate, Sara McCreary, come to your office to review the video and documents?
As to the agency status, we understand that Will Evans has stated to associates the he is working for the IBT. When he
took the property, he reportedly said he was taking it to the union, which suggests the union directed him to get the
documents. Furthermore, the IBT reportedly used the documents to contact associates whose names appeared on the
documents. We may be able to identify associates who can provide affidavits regarding these facts.
Please let us know your preference.
Best regards,
Mark

Mark M. Stubley | Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
The Ogletree Building, 300 North Main Street, Suite 500 | Greenville, SC 29601 | Telephone: 864-240-8318 | Fax: 864235-8806
mark.stubley@ogletree.com | www.ogletree.com | Bio

From: Stubley, Mark <Mark.Stubley@ogletreedeakins.com>
Sent: Tuesday, May 14, 2019 8:11 PM
To: Cravey, Lanita T <Lanita.Cravey@nlrb.gov>
Cc: Greene, Jennifer <jennifer.greene@ogletreedeakins.com>
Subject: Re: NLRB 10-CB-240438, Teamsters, Local 612
Lanita
I am boarding flight to San Antonio but will get on this.
Best regards
Mark
Sent from my iPhone. Please excuse any typographical errors.
Mark M. Stubley | Ogletree, Deakins, Nash, Smoak & Stewart, P.C.
The Ogletree Building, 300 North Main Street, Suite 500 | Greenville, SC 29601| Telephone: 864-240-8318| Fax: 864235-8806
mark.stubley@ogletreedeakins.com |www.ogletreedeakins.com |Bio
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On May 14, 2019, at 4:21 PM, Cravey, Lanita T <Lanita.Cravey@nlrb.gov> wrote:
Good Afternoon Mr. Stubley,
Our office received your Notice of Appearance on behalf of Sysco Foods of Central Alabama in the
above-referenced matter. I am writing because the Employer, Sysco Foods of Central Alabama, may
have information relevant to the above-referenced matter that would assist our investigation. As such, I
requesting any information the Employer may have regarding a complaint reported by employee Sulane
Lowery on or about April 18, 2019. Lowery’s complaint involved employee Will Evans leaving the
Employer’s parking lot with documents that belonged to Lowery. Please provide any video of events
that may have occurred on or about April 17, 2019 involving Mr. Lowery and Mr. Evans in the employee
parking lot. Also, please provide any evidence regarding Mr. Evans status as a union agent, including
any evidence that he received payment for his services from the union. Please provide the requested
information by Wednesday, May 22, 2019.
Sincerely,
Lanita Cravey
NLRB Field Examiner
National Labor Relations Board
Region 10 – Birmingham Resident Office
1130 22nd Street South
Ridge Park Place, Ste. 3400
Birmingham, AL 35205
Main Line: 205-933-3018
Direct Dial: 205-518-7514
Fax: 205-933-3017
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ATTACHMENT D

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.
Attorneys at Law
The Ogletree Building
300 North Main Street, Suite 500
Greenville, SC 29601
Telephone: 864.271.1300
Facsimile: 864.235.8806
www.ogletree.com

Mark M. Stubley
864.240.8318
mark.stubley@ogletree.com

May 21, 2019
VIA E-FILING AND E-MAIL
John D. Doyle, Jr., Regional Director
National Labor Relations Board
Region 10
233 Peachtree Street NE
Harris Tower Suite 1000
Atlanta, GA 30303-1504
John.Doyle@nlrb.gov
RE:

Sysco Central Alabama, Inc.
Case No. 10-CA-241773

Dear Mr. Thompson:
Please accept this letter as Sysco Central Alabama, Inc.’s (“Sysco Central AL” or the
“Company”) statement of positon regarding the allegations made in the above-referenced unfair labor
practice charge (“Charge”) filed by the Teamsters Local 612 (“Local 612” or the “Union”).1 The
Company has not been officially served with the Region’s assignment letter. Therefore, we are
providing this directly to the Regional Director to expedite the Region’s investigation and processing
of the representation election at the Company, case number 10-RC-238289.
Sysco Central AL denies that it committed any unfair labor practice charge, particularly as
alleged in the Charge, and alleged in the Regional Director’s blocking letter (Case No. 10-RC238289). As demonstrated in detail below, the Company terminated Will Evans (“Evans”) as well as
his brother (not named in the Charge) for violating Company policy. Both conspired and effectively
1

This letter is submitted for the purpose of aiding the NLRB in its investigation and is intended to be confidential. This
letter is intended to provide a summary of facts based on counsel’s understanding at the time of submission of this position
statement and is necessarily constrained by the response time requested by the NLRB and the limited detail provided by
Local 612 regarding the allegations of the Charge. It is not intended to be an exhaustive treatment of evidence that may
be offered in defense of Local 612’s Charge, nor is it intended to raise all legal theories or defenses that may ultimately
be raised in response to Local 612’s allegations. The Company in no way waives its right to present new, additional, or
amended information at a later date for substance or clarification. Moreover, by responding to the Charge, the Company
does not waive, and hereby preserves, any and all substantive and procedural defenses that may exist as to the Charge and
Local 612’s allegations.

Atlanta ▪ Austin ▪ Berlin (Germany) ▪ Birmingham ▪ Boston ▪ Charleston ▪ Charlotte ▪ Chicago ▪ Cleveland ▪ Columbia ▪ Dallas ▪ Denver ▪ Detroit Metro ▪ Greenville ▪ Houston
Indianapolis ▪ Jackson ▪ Kansas City ▪ Las Vegas ▪ London (England) ▪ Los Angeles ▪ Memphis ▪ Mexico City (Mexico) ▪ Miami ▪ Milwaukee ▪ Minneapolis ▪ Morristown
Nashville ▪ New Orleans ▪ New York City ▪ Oklahoma City ▪ Orange County ▪ Paris (France) ▪ Philadelphia ▪ Phoenix ▪ Pittsburgh ▪ Portland, ME ▪ Portland, OR ▪ Raleigh
Richmond ▪ St. Louis ▪ St. Thomas ▪ Sacramento ▪ San Antonio ▪ San Diego ▪ San Francisco ▪ Seattle ▪ Stamford ▪ Tampa ▪ Toronto (Canada) ▪ Torrance ▪ Tucson ▪ Washington

Scott C. Thompson
May 21, 2019
Page 2
assaulted another employee and stole the property of that employee in violation of Company’s
harassment-free and violence-free policies within the Associate Handbook and Global Code of
Conduct. During the investigation, Evans also took full responsibility for the conduct by both himself
and his brother, Darren Horne (“Horne”). Further, no agent or representative of Sysco Central AL,
including Mike Payne or Frank Schuster, restrained or coerced employees in their exercise of Section
7 rights. The instant Charge is nothing more than a bad-faith attempt by the Union to abuse the
Board’s blocking policy to deprive Sysco Central AL employees of their right to vote in the
representation election. Accordingly, the Region should promptly dismiss the allegations as factually
and legally baseless, and allow the employees to vote.
I.

The Charge

On May 15, 2019, the Region docketed the Union’s above-referenced Charge. On May 20,
2019, Scott Thompson, Acting Regional Director for Region 10, sent the Company a letter notifying
it that in light of the investigation of this Charge, the election scheduled for Thursday, May 23, 2019
in matter 10-RC-238289 was canceled.
The Charge specifically alleges a Section 8(a)(1) allegation regarding statements made by
Frank Schuster and Mike Payne. The allegations are not only factually baseless, but contrary to
overwhelming documentation of the lawful communications presented to employees. Indeed, no
reference to a “plant closing” was ever made.
The Charge also alleges the Company violated Sections 8(a)(1) and (3) when the Company
terminated Evans in retaliation for his support of the union and his protected concerted activities. The
actions for which Evans and Horne were terminated were not protected by the Act. Indeed, the Region
has already taken evidence in Case 10-CB-240438, where a fellow associate of Evans has filed an
unfair labor practice charge against the Union for the actions of Evans and Horne.
II.

Sysco Central Alabama’s Position
A.

The Company’s Operation

Sysco Central AL sells, markets, and distributes food products to restaurants, healthcare and
educational facilities, lodging establishments, and other customers who prepare meals outside of the
home. All of the work performed by Sysco Central AL at the facility is focused on distributing food
products to its customers.
B.

The Employment and Termination of Horne and Evans
1.

The Violence-Free Workplace Policy

Sysco Central AL provides every new hire the Associate Handbook when he/she begins
employment with the Company. At that time, employees sign an acknowledgement form indicating
he/she has received the handbook and agrees to Sysco Central AL’s policies.

Scott C. Thompson
May 21, 2019
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Relevant to the Charge, the Violence-Free Workplace policy states:
Threats, threatening language, or any other acts of aggression or
violence made toward or by any Company associate will not be
tolerated. For purposes of this policy, a threat includes any verbal or
physical harassment or abuse, any attempt at intimidating or instilling
fear in others, menacing gestures, flashing of weapons, stalking, and
any other hostile, aggressive, injurious, and/or descriptive action
undertaken for the purpose of domination or intimidation.
The policy goes on to state that “the Company will take swift and appropriate corrective action.” 2
2.

The Harassment-Free Workplace Policy

Like the Associate Handbook, employees are provided with the Global Code of Conduct.
There is a section within the Code of Conduct, Harassment-Free Workplace, that states:
All associates are entitled to work in an environment that is free
from harassment, bullying and discrimination. We do not tolerate
any form of abuse or harassment.
This includes, but is not limited to, unwelcome verbal, physical or
other conduct of any kid that creates an intimidating, offensive or
hostile work environment, as well as a form of sexual harassment.3
3.

The Rules of Conduct Policy

In addition to the Global Code of Conduct, the Company also listed examples of conduct that
could result in immediate termination in the Associate Handbook.4 Some examples listed in the
handbook include:


Dishonesty or providing false or inaccurate information to the
Company or on Company documents or records;



Violation of the Harassment-Free Workplace Policy;



Stealing, removing, consuming or defacing Company, client, customer
or co-workers’ property;



Violation of the Violence-Free Workplace Policy; and



Violation of the Global Code of Conduct.

2

Attachment A, Violence-Free Workplace Policy.

3

Attachment B, Harassment-Free Workplace Policy.

4

Attachment C. Rules of Conduct in the Associate Handbook.
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The policy then goes on to state that “[t]he Company reserves the right to impose corrective
action, up to and including immediate termination, whenever management deems appropriate to do
so. The observance of these rules will help to ensure that our workplace remains a safe and desirable
place to work.”
4.

Evans’ Employment

Evans began his employment with Sysco Central AL on September 12, 2016. At all times
relevant to this Charge, Evans was an outbound selector and reported to UnDonte Oden. At the
beginning of his employment, Evans signed acknowledgements related to the Violence-Free
Workplace Policy, the Associate Handbook, and the Global Code of Conduct.5
5.

Investigation and Termination of Evans

Early on the morning of April 17, 2019, an employee, Sulane Lowery (“Lowery”), entered the
facility around 2:45 a.m., shortly after his shift ended, visibly shaken and upset. Lowery went to
Doug Vertein’s (Vice President of Operations) office and asked for a meeting. During that
conversation, Lowery revealed that Darren Horne and Will Evans had assaulted him in the parking
lot, took his property (clipboard and anti-union petition with associate signatures), and taken the
information to the Union. Horne ran up behind Lowery, ripped his clipboard and “Vote No Petition”
out of his hands, and ran across the parking lot gave the paperwork and clipboard to Evans, who was
waiting to then take the petition to the Union. Both Evans and Horne then left the facility in separate
vehicles. Minutes later, Evans returned to the facility parking lot, drove towards Lowery and threw
the clipboard onto the parking lot, then drove away yelling at Lowery. Lowery provided a written
statement to the Company.6 Later that morning, Vertein called the police to make a formal complaint.
The police conducted an investigation and prepared a police report.7
The Company then began its investigation by reviewing surveillance footage and interviewing
potential witnesses.8 The investigation revealed that after the night shift ended, Lowery was in the
dark, but lit, parking lot speaking to Jocelyn Davis (“Davis”), Outbound Selector. Evans and Horne
were standing together in the parking lot huddled by their vehicles. Horne then walked with another
associate to the other side of the parking lot to a different car. Video footage then shows that Horne
snuck up behind Lowery (so that Lowery could not see Horne approaching), snatched a clipboard
containing paperwork (which is now known to be a “Vote No Petition”), and ran to deliver the stolen
goods to Evans, who was waiting at the other side of the parking lot, directly in front of his truck
(where he was previously standing). After Horne handed the paperwork and clipboard to Evans,

5

Attachment D, Evans’ Acknowledgements.

6

Attachment D, Lowery Statement.

7

Attachment F, Police Report.

8

The Company is willing to meet with the Region to review the video footage capturing the entire event.
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both drove out of the parking lot in separate vehicles.9 Within minutes of leaving, video footage
shows Evans re-enter the facility, driving quickly to where Lowery and Davis were standing. Lowery
asked Evans for the paper and clipboard back, but Evans refused. Instead, Evans threw the empty
clipboard on the ground, told Lowery he was bringing the paperwork to the Union, and left the facility.
During the investigation, Evans also took full responsibility for the actions that occurred the
night/early morning of April 17, 2019. Evans told Christy Johnson, HR Business Partner, and Vertein
that he “accepted responsibility” for everything occurred with Lowery.
The Company completed its investigation on April 24, 2019, and determined that it would
terminate both Horne and Evans for violation of Company policies. On April 25, 2019, the Company
informed Evans and Horne of their terminations separately and by phone.
C.

The Company lawfully terminated Evans’ employment

The Union alleges Sysco Central AL violated 8(a)(1) and (3) of the Act by discharging Evans
in retaliation for and/or in order to discourage union membership and activities. The Board has long
applied the analytical framework set out in Wright Line, A Division of Wright Line, Inc., 251 NLRB
1083 (1980), enf’d 662 F.2d 899 (1st Cir. 1981), cert. denied, 455 U.S. 989 (1982), when considering
Section 8(a)(3) violations. Under Wright Line, the charging party must prove by a preponderance of
evidence that: (1) the employee engaged in protected activity; (2) the company had knowledge of the
activity; (3) the company harbored animus against the activity and (4) there is a causal link between
the adverse action taken and the company’s alleged animus toward the protected activity. If, and only
if, the charging party establishes a prima facie case, the burden shifts to the company to establish that
it was motivated by legitimate objectives. Wright Line, supra. If the company articulates a legitimate
business reason for the alleged conduct, the burden shifts back to the charging party to prove that the
company’s proffered business justifications are pretext for discrimination.
1. The union cannot establish a prima facie case.
First and foremost, the Union’s Charge must fail because there is no evidence of union animus
sufficient to support a Section 8(a)(3) allegation. The Board requires that evidence of union animus
be substantial. In Raysel-Ide, Inc., 284 NLRB 879, 880 (1987), the Board noted that proof of animus
must be “strong enough to support a conclusion that the Respondent is willing to violate the law by
discriminating against employees to keep the union out.” (emphasis added). See also Obars Machine
& Tool, 322 NLRB 275 (1996) (Board affirming dismissal of 8(a)(3) allegations where there was no
credible evidence of substantial union animus); Fibrocan Corp., 259 NLRB 161, 171-72 (1981).
There is no evidence on the record of any union animus by Sysco Central AL in this case, much less
the substantial union animus required to support a Section 8(a)(3) allegation. For this reason alone,
the Region must dismiss the allegations.
2. The Company terminated Evans for legitimate non-discriminatory reasons.
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At the beginning of their employment, employees are required to provide the Company with the make, model and license
place of their personal vehicles. Evans provided such documentation, and this was used to confirm the identity him. See
attachment G, Vehicle Information.

Scott C. Thompson
May 21, 2019
Page 6

Even if the Union was able to establish protected activity, knowledge of that activity, and
union animus (which the Company denies), Local 612 cannot show a connection between the
protected activity and the Company’s decision to terminate Evans’ employment. Instead, as shown
above, Evans (as well as Horne), was terminated for legitimate, non-discriminatory reasons,
consistent with the Company’s policies and past practice. All of the policies existed and were
enforced regardless of any alleged protected concerted activity.
Finally, the Board has long held that even where the General Counsel establishes a prima facie
case, a charge must nonetheless be dismissed when the employer establishes that it would have
disciplined the employee regardless of his protected conduct. “[T]he Act is not a shield protecting
employees from their own misconduct or insubordination. Guardian Ambulance Serv., 228 NLRB
1127, 1130 (1977). It is well-established that engaging in protected activity does not give a
complainant license to violate company policy nor can it be used to shield him/her from discipline
for good cause. The Timken Co., 213 NLRB 486, 488 (1974) (holding that employee’s union activity
“does not insulate an employee from discharge for just cause”). A company does not have to tolerate
an employee who “refuse[s] to work, waste[s] time, break[s] rules, and engage[s] in incivilities and
other disorders and misconduct” simply because that employee engaged in protected activity.
Fiberboard v. NLRB, 379 U.S. 203, 217 n.11 (1964).
As demonstrated above, the Company has clear policies within its Employee Handbook and
Global Code of Conduct (Violence Free Policy, Harassment Free Policy, and the Rules of Conduct),
which expressly state when an employee will be terminated. The Company lawfully terminated Evans
(and Horne) after an associate made a complaint about harassment and intimidation, and a thorough
investigation was conducted. Overwhelming evidence demonstrated that Evans acted in direct
violation of Company policies. For these reasons, the Charge must be dismissed. See, e.g., Philips
Electronics, 361 NLRB No. 16 (2014) (finding employer’s final written warning and discharge lawful
where employee engaged in harassing and intimidating conduct towards colleagues that left coworkers feeling threatened); In re Corrections Corp. of Am., 354 NLRB 940, 942 (2009) (reversing
ALJ determination that the employer violating Section 8(a)(3) and finding employee’s “bully-like
tactics” towards co-workers a lawful reason for discharge); Teledyne Industries, Inc., 295 NLRB
161, 165-67(1989) (employer did not violate NLRA by terminating and refusing to reinstate employee
because that employee threatened a coworker with his wrench), enforced. 911 F.2d 1214 (6th Cir.
1990).
III.

Conclusion

As stated herein, the union’s Charge is meritless and was filed for the sole reason to block the
employees’ Section 7 right to vote for representation. As such, the Region must dismiss the Charge
and allow Sysco Central AL employees their right to vote on Thursday, May 23, 2019.

Scott C. Thompson
May 21, 2019
Page 7

Sincerely,

Mark M. Stubley
MMS:SEM

ATTACHMENT A

Associate Handbook

Violence-Free Workplace
The Company is strongly committed to providing a safe workplace. The purpose of this
policy is to minimize the risk of personal injury to associates and visitors and damage to
Company and personal property.
Threats, threatening language, or any other acts of aggression or violence made toward or
by any Company associate will not be tolerated. For purposes of this policy, a threat
includes any verbal or physical harassment or abuse, any attempt at intimidating or
instilling fear in others, menacing gestures, flashing of weapons, stalking, and any other
hostile, aggressive, injurious, and/or destructive action undertaken for the purpose of
domination or intimidation.
Weapons are prohibited on Company premises unless such prohibition is restricted by
applicable law. For detailed information regarding the Company’s prohibition on weapons,
please refer to the Weapons-Free Policy available in the Policy Library.
Associates should immediately report all potentially dangerous situations, including threats
by co-workers, to any member of management with whom they feel comfortable. Reports
of threats may be maintained confidential to the extent maintaining confidentiality does not
impede our ability to investigate and respond to the complaints. All threats will be promptly
investigated. No associate will be subjected to retaliation, intimidation, or corrective action
as a result of reporting a threat in good faith under this policy.
If an investigation confirms that a threat of a violent act or violence itself has occurred,
the Company will take swift and appropriate corrective action.
Associates threatened by an outside party should follow the steps detailed in this policy. It
is important for us to be aware of any potential danger in our places of work. Indeed, the
Company wants to take effective measures to protect everyone from the threat of a violent
act by an associate or by anyone else.
Questions about this policy should be directed to management.
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ATTACHMENT B

Associate Handbook

Harassment-Free Workplace
To avoid any potentially inappropriate conduct in the workplace, it is the Company’s policy
to prohibit intentional and unintentional harassment of any individual by another person
on the basis of race, color, creed, religion, national origin, ancestry, citizenship status, age,
disability or handicap, marital status, sexual orientation, veteran status, genetic
information, or any other characteristic protected by applicable federal, state, or local laws.
The purpose of this policy is not to regulate our associates’ personal morality, but to ensure
that no one harasses another individual in the workplace, including while on Company
premises, while on Company business (whether or not on Company premises), or while
representing the Company.
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Associate Handbook

HARASSMENT BASED ON SEX PROHIBITED

Similarly, it is the Company’s policy to prohibit harassment of any associate by any
associate, customer, or vendor on the basis of sex or gender, including on the basis of
gender identity, gender expression, or transgender status. The purpose of this policy is to
ensure that no one harasses another individual on the basis of sex or gender in the
workplace, including while on Company premises, while on Company business (whether or
not on Company premises), or while representing the Company.
While it is not easy to define precisely what types of conduct could constitute sexual
harassment, examples of prohibited behavior include, but are not limited to:
• Unwelcome sexual advances;
• Requests for sexual favors;
• Obscene gestures;
• Displaying sexually graphic magazines, calendars, or posters;
• Sending sexually explicit e-mails;
• Verbal or physical conduct of a sexual nature, such as uninvited touching of a sexual
nature;
• Sexually-related comments, and depending upon the circumstances, improper
conduct also can include sexual joking;
• Vulgar or offensive conversation or jokes;
• Commenting about an associate’s physical appearance;
• Conversation about an associate’s or someone else’s sex life; or
• Teasing or other conduct directed toward a person because of their sex or gender.
VIOLATIONS OF THIS POLICY

An associate who feels that they have been subjected to conduct that violates this policy
should immediately report the matter to their supervisor, department manager, a member
of senior management, or a member of the Company’s Human Resources Department.
Every report of perceived harassment will be investigated as the Company considers
appropriate, and corrective action will be taken where appropriate, as determined by the
Company in its reasonable discretion. Associates are required to cooperate in all
investigations conducted pursuant to this policy. Violation of this policy may result in
corrective action, up to and including termination, as determined by the Company in its
reasonable discretion. All complaints will be kept confidential to the extent possible, but
confidentiality cannot be guaranteed. In addition, the Company will not allow any form of
retaliation against individuals who report unwelcome conduct in good faith or who
cooperate in the investigations of such reports in accordance with this policy.
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SYSCO GLOBAL CODE OF CONDUCT

Support Human Rights
The respect and protection of fundamental
human rights is critically important to us. 
We operate globally in a manner that
supports the basic human rights, including
the rights of associates to have fair wages
and benefits in accordance with local laws,
a safe and healthy working environment, a
right to freedom of association, a workplace
free of harassment and discrimination and
one that prohibits child labor, forced labor
and human trafficking.
We expect every supplier who does
business with us to uphold these same
principles and require them to comply with
our Supplier Code of Conduct in order to
do business with us. 
If there is an actual or suspected human
rights abuse, contact any of the resources in
the “Voice Concerns” section of the Code.

Show Everyone Respect
Harassment Free Workplace
All associates are entitled to work in an
environment that is free from harassment,
bullying and discrimination.  We do not
tolerate any form of abuse or harassment. 

This includes, but is not limited to, unwelcome verbal, visual, physical or other conduct
of any kind that creates an intimidating,
offensive or hostile work environment, as
well as any form of sexual harassment. 
Sysco expects all associates to contribute to
a positive and inclusive work environment
where every individual is treated with
dignity and respect. 

Appreciate Diversity and Inclusion
We value the many backgrounds, talents,
experiences, perspectives and ideas that
come from having a diverse workforce
and environment and consider them a
competitive advantage.  Diversity drives
the innovation that can help us better serve
our customers. 

Any and all forms of
harassment are strictly
prohibited.
We recognize that our success lies in our
ability to treat everyone with respect,
value each other’s input and promote an
environment where openness and trust is
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OUR WORKPLACE ENVIRONMENT

encouraged and celebrated We strive to
embrace diversity and inclusion and create a
positive work environment that is as diverse
as the customers and communities we serve

. 

. 
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ATTACHMENT C

Associate Handbook

General Policies & Procedures
Rules of Conduct
The Company endeavors to maintain a positive work environment. Each associate plays a
role in fostering this environment. Accordingly, all associates must abide by certain rules
of conduct, based on common sense and fair play.
Because everyone may not have the same idea about proper workplace conduct, it is
necessary to adopt and enforce rules all can follow. The following are examples of some,
but not all, conduct that may subject the associate to corrective action, up to and including
termination, at the Company’s sole discretion:
• Obtaining employment on the basis of false or misleading information;
• Dishonesty or providing false or inaccurate information to the Company or on
Company documents or records;
• Stealing, removing, consuming or defacing Company, client, customer or co-workers’
property;
• Violation of the Harassment-Free Workplace Policy;
• Violation of the Drug- and Alcohol-Free Workplace Policy;
• Violation of the Violence-Free Workplace Policy;
• Violation of the Global Code of Conduct;
• Loitering during or after work time on Company premises;
• Leaving a work area during work time without the permission of management;
• Gambling on Company property;
• Willful or careless destruction or damage to Company assets or to the equipment or
possessions of another associate;
• Wasting work materials;
• Performing work of a personal nature during working time;
• Unsatisfactory job performance;
• Excessive unauthorized absenteeism or tardiness;
• Unauthorized use of equipment;
• Insubordination; or
• Any other violation of Company policy.
Obviously, not every type of misconduct can be listed. The Company reserves the right to
impose corrective action, up to and including immediate termination, whenever
management deems it appropriate to do so. The observance of these rules will help to
ensure that our workplace remains a safe and desirable place to work.
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ATTACHMENT D

ATTACHMENT E

ATTACHMENT F

ATTACHMENT G

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

Sysco Central Alabama, Inc.
and

Case No. 10-RC-238289

Teamsters Local 612

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing SUPPLEMENTAL
EMERGENCY REQUEST FOR REVIEW was served on the following parties on the 21st day
of May, 2019:
John D. Doyle, Jr., Regional Director
National Labor Relations Board
Region 10
John.Doyle@nlrb.gov
Via Email & Electronic Filing
Joseph Webb, Field Attorney
National Labor Relations Board
Region 10
Joseph.Webb@nlrb.gov
Via Email
Michael Manley
Teamsters International
mmanley@teamster.org
Via Email
Ricardo Hernandez
Teamsters Local 612
rhernandez@teamster.org
Via Email

OGLETREE, DEAKINS, NASH,
SMOAK & STEWART, P.C.

Mark M. Stubley
Douglas M. Topolski
Attorneys for Sysco Central Alabama, Inc.

