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I. INTRODUCTION & FACTUAL BACKGROUND 

Pursuant to Section 102.67 of the Board's Rules and Regulations, PCC Structurals, Inc. 

("Employer") requests that the Board review and set aside the Regional Director's Decision and 

Direction of Election. 

The International Association of Machinists and Aerospace Workers, AFL-CIO 

("Petitioner" or "Union") petitioned to represent all regular full time and regular part time rework 

welders, including specialists, at the Employer's various sites in the Portland, Oregon area. 2 The 

Union's proposed unit is not appropriate because Specialty Healthcare and Rehabilitation Center 

o.f'Mobile (357 NLRB No. 83 (2011)) improperly provides for the creation of units that would 

otherwise be rejected and should be reversed; and, regardless, the facts in this case do not satisfy 

the standards created by Specialty Healthcare insofar as the welders do not constitute a readily 

identifiable group that share a community-of-interest among themselves. Rather, they share an 

overwhelming community of interest with the Employer's other production and maintenance 

workers such that the appropriate unit is a wall-to-wall unit that includes all of the approximately 

2,450 production and maintenance workers ("Production Workers") employed by PCC Structurals 

in the Portland Operation. 

After holding a hearing on July 20, 21, and 28, 2017, the Regional Director, applying 

Specialty Healthcare, found that the petitioned-for unit is a readily identifiable group with a 

sufficient community of interest, and that the remaining Production Workers do not share an 

overwhelming community of interest with the petitioned-for unit. The Regional Director erred. 

2 This petition stands in stark contrast to the one this Union filed in 2013 (post Specialty Healthcare) asking for a 
wall-to-wall unit of all Production and Maintenance Workers of the Employer. The Union's position with respect to 
the proposed bargaining unit in this petition does not square with Union Representative Bill Anderson's comments 
in the Oregonian, on August 2, 2017, describing the Union's organizing effort as "a trojan horse effect of getting our 
foot in the door ... organizing a small group could clear the way for a broader union effort down the road." 
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More importantly, Specialty Healthcare 's analysis must be abandoned because it results in the 

Board's abdication of its statutory obligations to determine the appropriate unit, improperly places 

controlling weight on the union's extent of organizing and disregards the rights of employees under 

the Act. Moreover, as this case illustrates, Specialty Healthcare results in the proliferation of 

fractured bargaining units, in contravention of longstanding Board policy and law. 

Specialty Healthcare should be overturned, and, to the extent it is upheld, the Regional 

Director clearly erred in determining that the welders are an appropriate unit and that the 

Employer's proposed unit does not share an overwhelming community of interest with the 

employees in the petitioned-for unit. 

II. STATEMENT OF FACTS 

A. The Organization 

PCC Structurals manufactures steel superalloy and titanium investment castings for use in 

jet aircraft engines, airframes, industrial gas turbine ("IGT") engines, military armaments, medical 

prosthesis, and many other industrial markets. PCC Structurals utilizes the same highly inte~rated 

casting process at each of three profit and loss ("P&L") centers identified by site in the petition that 

comprise the Portland Operation (the "Portland Operation"). 

B. Portland Operation Integrated Production Process 

The Portland Operation production process is highly complex and fully integrated. As a 

result, Production Workers must work together across functional lines within their respective 

departments as well as with Production Workers in other departments to ensure that a quality 

casting product ("casting") with minimal defects is delivered to the customer ( Hearing Transcript 

hereinafter,"Tr" 25:16-21). PCC's customers are purchasing castings for use in airplanes, medical 

devices, and gas turbine engines; there is an extremely low tolerance for defects in the work, as a 
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defect in the casting could result in one of these critical pieces of equipment or devices failing, 

creating a life-or-death situation (Tr. 38:17-20). 

The Portland Operation's highly integrated casting cycle consists of the following phases: 

wax, investing, foundry, cleaning, inspection, grinding, welding, CMM ( coordinate measuring 

machine), targeting, marking and shipping. The process begins with the production of a wax mold. 

The mold is typically produced by wax welding smaller wax molds into a larger mold that is an 

exact replica of the casting that will ultimately ship to the customer. This wax welding assembly 

process is performed by wax assemblers (Tr. 85:18-86:8). A ceramic shell is created around the 

mold, the wax is melted out of the shell, and then molten metal is poured into the shell. The shell 

is removed, leaving a metal casting ready for inspection and repair before being sent to the 

customer. The casting is inspected, grinded, and welded in a repeating cycle until all defects are 

repaired to the customer specifications (Tr. 36:8-38:20). 

This latter part of the manufacturing cycle it is not a distinct standalone process and it 

does not exist without the rest of the cycle. Without a casting, there is nothing to weld and without 

post weld operations, the casting cannot ship to customers (Tr. 212: 1-213:11). The cycle that 

produces a casting includes all of the phases (wax, investing, foundry, cleaning, inspection, 

grinding, welding, CMM, targeting, marking and shipping). 

The Portland Operation has multi-year contracts with customers that require the on-going 

production of up to 200 of the exact same castings each month. Therefore, communication 

throughout the cycle about casting defects is essential to improve manufacturing techniques earlier 

in the cycle in order to avoid producing the same defects again and again in subsequent castings 

(Tr. 40:7-41 :23). No Production Workers- in any other phase of the cycle- perform independent 
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functions. Rather, all Production Workers are part of the continuous improvement cycle designed 

to produce highly complex castings that meet precise customer specifications (Tr. 38:25-39:22). 

This continuous improvement cycle requires workers to constantly loop back to an earlier 

phase in the cycle with all of the Production Workers repeatedly working together to resolve a 

particular defect (Tr. 38:25-39:22). As described above, it is not linear and all Production Workers, 

including welders, work with other Production Workers in all phases of the manufacturing cycle 

to correct recurring defects (Tr. 40:7-41: 13). Because the operation depends on continuous 

improvement to efficiently remove defects, the best practice is for engineers, who are woven 

throughout , to be involved in all of the operations in order to successfully meet customer 

requirements (Tr. 239: 14-15). Everything is subject to review by engineers who often assist at 

every point in the cycle, working from wax assembly all the way through. (Tr. 116:11-14). 

As a result, engineers work throughout the cycle with all Production Workers. "The goal 

of the team is to get all of the relevant information that affects all of the operators ... to improve the 

process for everyone" (Tr. 289:20-25). Engineers are expected to work heavily with people across 

the operation. The engineers' success depends on getting on the production floor and working with 

the Production Workers (Tr. 294:4-6). Engineers avoid acting as the "middleman," but instead 

lead the direct conversation among Production Workers throughout the cycle (Tr. 298: 16-299: 4). 

Supervisors will frequently approach an engineer and bring for example, a welder and go together 

to wax, which is earlier in the cycle, to examine how a cast is assembled in order to improve the 

process (Tr. 349: 1-18). In fact, the best practice is to bring the grinder, welder, inspector, foundry 

operator, wax operator together to compare "this is what it looks like in metal," and, "this is what 

it look like in wax ... " "so that there is an ability to coordinate" and solve a problem (Tr. 41: 14-

18). Witness Vito Adamo, who supervises welders along with other job titles, described the 
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importance of this cycle: "It's part of our continuing improvement process. It. .. heavily relies on 

us giving feedback to wax and finding out how they do their process" (Tr. 349:9-11). 

There is no "product" for any individual Production Worker to work on independently from 

other Production Workers. In other words, all Production Workers must work together throughout 

the integrated manufacturing cycle (wax, investing, foundry, cleaning, inspecting, grinding, 

welding, CMM, targeting, marking, and shipping) to produce, repair, and ship a casting. Further, 

these various Production Workers and engineers must communicate and share information with 

one another throughout. .. to ensure that recurring defects are identified and corrective actions are 

taken to improve casting quality (Tr. 91 :12-20). 

C. Organization 

The Portland Operation is comprised of three (3) P&L centers: Large Parts Campus 

("LPC"), Small Steel Business Operation ("SSBO"), and Deer Creek Annex ("DCA"), located in 

multiple buildings within a 5 mile radius (Tr. 32:19-33:7; 61:16-20). The casting process is the 

same throughout the entire Portland Operation regardless of the P&L center (Tr. 36:13-14) and the 

fundamental casting process has remained unchanged for the last ten years (Tr. 252:23-253:6; 

308:14-18). 

Each P&L center reports to a General Manager who oversees production within that center. 

Within each center, production superintendents oversee multiple production supervisors, who 

oversee multiple departments with various Production Workers working in each department (Tr. 

52:3-19). There is no separate "Welding" department. Rather, welders are distributed among 16 

different departments, with 21 supervisors, in 8 different buildings (Hearing Exhibit 39). It is 

undisputed that welders are combined with up to approximately fifteen ( 15) other job titles in any 

particular department (Tr. 43:7-17). For example, Vito Adamo, who holds the position of Day 

Production Supervisor IL supervises approximately 59 Production Workers, which include eight 
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(8)job titles in addition to welders (Tr. 56:20-57:6). The seven (7) welders who testified at Hearing 

confirmed that they are in departments along with other job titles and are not in a standalone welding 

department. (Tr. 467:17-468:15; 494:10-20; 518:5-11; 549:22-550:7; 589:10-16).3 Not a single 

document in the record references a "Welding Department." 
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ID! Welders Total Production Workers 

Human resources and other support systems are provided either at the Portland Operation 

level or P&L center level, but not according to any recognized separation between job titles or 

departmental lines. All three P&L centers regularly interact with each other. For example, best 

practices at one P&L center routinely will be transferred over to another P&L center to promote 

continuous improvement, and castings routinely will be transferred as well to meet customer 

demand (Tr. 60: 14- 61: 10). Production Workers also routinely move from one P&L center to 

another either through a job bid in a permanent transfer or on a temporary basis (Tr. 62:8-13). 

3 One of the welders, Robert Markham, testified on direct examination that he believed there was welding 
department; however, there is not a single document in the record that refers to a standalone welding department. In 
fact the job descriptions in the record refer to the departments only by various numbers. It bears repeating and as 
stated above, that none of those numbered departrnents relate only to welding. Markham adrnitted on cross 
examination that he is not aware of any official welding department (Tr. 494:5-13). 

Page 6 - PCC Structural's Request for Review l 9-RC-202188 
FPDOCS 33333094.1 



D. Skills and Training 

All Production Workers receive identical safety training and orientation for the Portland 

Operation (Tr. 174:24-175:2). Additionally, Portland Operation Production Workers, regardless of 

job title, are subject to a training program outlined in a Step Progression Record (Tr. 144: 1-16). In 

order to move from one pay step to the next, they must have a specified number of hours on the 

job, complete required classroom training, pass qualification tests necessary to meet their job 

descriptions, and meet general safety, attendance and job performance standards. 

Several job titles, including visual dimensional inspector, fluorescent penetrant inspector, 

radiological evaluator, welders, dispatchers and forklift drivers, also require certification (Tr. 

134:3-5; Tr. 314:20-315:6; 316:6-9; 347:25-348:1). The certification for welders is not onerous. 

Training is provided on the job (Hearing Exhibit. E-13). Once a Production Worker bids into a 

welding position, the first step in the training process is to complete a 3-week class called the 

Preparatory Rework Welder Program. The intent of the class is to prepare production employees 

to pass the tests required to become certified. There is no requirement by PCC that a welder obtain 

outside training or certification prior to entering the Preparatory Rework Welder Program (Tr. Tr. 

257:1-5; 312:13-313:3). As Witness Don Stevenson (Welding Training Coordinator) testified "my 

responsibility is to train welders from brand new welders off the street to welders that have been 

trained for multiple years and also to train other operators that have never welded but bid in, have 

a successful job bid into the welding program. So I'll take them through their class and then we'll 

certify them and then progress them as a welder" (Tr. 312: 14-19). 

E. ,Job Functions 

A welder's job function is to help repair defects in the casting in coordination with other 

Production Workers (Tr. 40: 12-41: 13). Welders in conjunction with grinders, help repair defects in 

castings identified by inspectors, and that were created earlier in the manufacturing cycle (Tr. 
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135:2-16). Welders and grinders use some of the same tools, including, for example grinding tools 

(Tr. 508:20-25). Welders also perform functions that overlap with other Production Workers; for 

example, while not certified radiographers, welders read x-ray film to review the welds they put in 

castings (Tr. 495: 12-19). Likewise, welders are not the only Production Workers who weld: 

electrode fabricators, millwrights, wax assemblers and pattern finishers all weld as part of their job 

duties. (Tr. 109: 16-22). 

F. Functional Integration 

There is no stand-alone welding process. The welder is not soldering one piece of metal to 

another so that a product can move to the next step in an assembly process. Rather, for the Portland 

Operation, the entire casting cycle is composed of overlapping functions. The welders who testified 

admitted that without a casting made by wax and casting operators, they would be unable to perform 

their jobs (Tr. 466: 16- 467:7; 495:20-496:5; 529:19-530:22; 588:4-6). 

As described above, the production cycle is highly integrated. Operations throughout the 

cycle have a direct impact on the number of defects in a casting. The manufacture of a casting, 

therefore, involves extensive coordination among Production Workers and engineers to identify the 

cause of the defects and make process improvements. Where there are recurring issues, Production 

Workers notify a supervisor or engineer. For more significant issues, engineers at the Portland 

Operation lead teams ( e.g., "Tiger, development, and/or SW AT Teams") of Production Workers 

with a variety of job titles (including, for example, wax assembler, foundry person, radiological 

evaluator, visual dimensional inspector, grinder, welder, etc.) ( emphasis supplied) who work 

together to develop and implement changes in the manufacturing cycle to minimize those defects 

(Tr. 295 :24-296:3; 304: 1-5). In order to be successful, members of these teams must interact and 

work with various production positions, such as wax area employees to improve overall 
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manufacturing (Tr. 297:15-24). Witness Steve Hampton, Titanium Process Control Manager, 

testified that there are over 30 Tiger Teams (Tr: 302: 14-15).4 

G. Contact and Interchange 

In addition to the functional integration discussed above, welders routinely interact with 

other Production Workers and are not segregated by job title. For example, all Production Workers 

utilize shared lunch/cafeteria rooms (Tr.138: 23-24). Welder Ben Andersen testified that "we 

mingle in the cafeteria" (Tr. 463 :3-4 ). Production Workers also share other break and smoking areas 

(Tr. 138:25-139:1). The Production Workers all wear the same badges with bar codes for purposes 

of clocking in and out of work and on and off specific operation in the production management 

system (called Visibility) utilized throughout the Portland Operations by all job titles (Tr. 140:16-

141: 12). 

All Production Workers in the Portland Operation must complete general training that 

includes safety, orientation, and other specific topics (e.g., harassment prevention) (Tr. 174:24-

175:2). This training is delivered to groups of30-40 Production Workers at a time irrespective of 

job title and in a single training room (Tr. 141: 19-142: 11 ). 

Production Workers have regular "stand up" meetings with their supervisors (Tr. 139:2-3). 

As set forth above, there is not a single supervisor for welders, and any given supervisor will 

manage multiple different job titles. The Production Workers also attend quarterly "coffee talks" 

held by the General Manager, whereat information is presented regarding business conditions and 

all Production Workers from all phases of the process/cycle attend regardless of job title (Tr. 139:6-

15). 

4 Despite welders being members of Tiger Teams, several of the welders testified that they had never heard of Tiger 
Teams but Welder Brett Clevidence testified on direct examination that he was aware of Tiger Teams and that he in 
fact attended a Tiger Team meeting within the last 3 years to fix a couple of problems. (Tr. 579: 12-21 ). 
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The Portland Operation holds annual events such as picnics. All Production Workers are 

invited with their families to attend the Portland Operation annual summer picnic (Tr. 274:7-12). 

Based on their years of service, Production Workers are invited with their families to the annual 

Service Awards Banquet in recognition of their commitment to the company (274:12-22). 

Conversely, there are no company-sponsored events organized by job title for welders or otherwise 

(Tr. 274-275). 

There is also significant contact and interchange by and among Production Workers with 

regard to the manufacturing cycle itself. For example, before a Production Worker is released from 

a shift due to lack of work in his home department, his supervisor contacts other departments where 

that Production Worker could be utilized temporarily (Tr. 62 :9-63: 17). Welder Brett Cl evidence 

testified that he, because of his training, has been asked to perform non-welding work because of 

lack of welding work (Tr. 580:20-24), and that he knew of other welders who had similar 

experiences (Tr. 582:20-21 ). Although rework welder Charles Corp testified that if there was not 

enough work for him to do in welding he would be sent home; importantly, Mr. Corp has not 

trained or worked in other areas so that he could perform other work(Tr. 569:9-12). 

H. Terms and Conditions of Employment 

Production Workers at the Portland Operation share common terms and conditions of 

employment. Welders are subject to the same benefits, rules and policies as any other job 

classification. The Portland Operation maintains an extensive employee handbook, which applies 

to all Production Workers. There are no distinct polices that apply to any one job description, and 

all employees are expected to comply with the policies contained in the handbook (Tr. 68:14-25). 
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1. Personnel Records-Seniority, Discipline, Attendance and Leave 

A Production Worker's personnel records, which would include training, discipline, 

attendance and leave, etc., are maintained as one cumulative file, regardless of which job title, 

department or P&L center the employee works in or transfers to; in other words, discipline received 

or leave accrued in one job title or at one P&L remains in the file should the Production Worker 

bid into a different job title or transfer to another P&L. Likewise, seniority start dates are based on 

a Production Worker's date of hire with the Portland Operation (Tr. 68:9-19). 

All Production Workers have the same forms to fill out in terms of transferring or changing 

jobs, as demonstrated by the Employer's Personnel Change Notice form (Hearing Exhibit E-4). 

Personnel Change Notices cover a broad range of personnel actions, including promotion, job 

transfer, leave of absence, voluntary and involuntary terminations, and changes in supervisor or 

shift, which applies to all Production Workers. Production Workers in the Portland Operation, 

including welders, are distributed throughout the day, swing and graveyard shifts (Tr. 144:19-

145:9). 

ii. Policy Review Committee 

No department or group can establish its own individual policy or policies. To the extent 

one has a suggestion for a revision to policy, the policy is reviewed by the Portland Operation Policy 

Review Committee. The purpose of the committee is to provide input and feedback on potential 

policy changes prior to implementation. Employees across all job classifications throughout the 

Portland Operation are nominated to serve on the Policy Review Committee. The Committee is 

comprised of twelve (12) members, eight (8) hourly and four (4) salaried employees coming from 

each P&L Center, and currently includes one ( 1) welder (Tr. 272: 1-25; Hearing Exhibit E-31 ). 
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iii. Grievance Process and Grievance Board 

All Production Workers are entitled to utilize grievance policy (Tr. 270:4-8). Pursuant to 

PCC Structural's policy, a production worker may submit a grievance in those instances where 

attempts to resolve a problem through normal procedures fail. Employees across job classifications 

are elected from throughout the Portland Operation to serve on a Grievance Board, which is charged 

with reviewing employee grievances. A Grievance Committee, comprised of employee 

representatives from the Grievance Board, will form to hear the grievance; such Committee will be 

comprised of six (6) members, randomly drawn from the elected pool of Grievance Board members. 

Four welders (from various P&L Centers across the Portland Operation) are currently on the 

Grievance Board (Tr. 270: 15-271: 1; Hearing Exhibit E-30). 

1v. Compensation 

All Production Workers in the Portland Operation are paid by the same payroll 

depmiment. All Production Workers are subject to the same pay grades. Non-exempt employees' 

pay grades range from 5-20 (Tr. 423 :23-25). Salaried non-exempt employees fall into letter pay 

grades A-H (Tr. 370:23-371 :2). Within each pay grade exists six steps. Each increase in a step on 

average gives the employee a 6% rate increase (Tr. 424: 1-10). From step one of one pay grade to 

step one of the next pay grade, there is on average of 4.5% increase in pay (Tr. 451 :4-8). 

The Union petitioned-for welders fall into pay grades 15-18. However, other Production 

Workers that are not included in the union petitioned-for unit also fall under the same pay grades 

as welders. For example, CNC machinist, CNC programmer, layout inspector and calibration 

metrologist (Tr. 426: 14 - 18). More specifically, radiologic evaluators share Pay Grade 15 with 

rework welders, and CNC machinists and Jig & Fixture machinists are within Pay Grade 16 

(Hearing Exhibit E-33; E-34). 
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All Production Workers are offered the same health benefits and the same retirement plan 

(Tr. 147:3-16). Vacation is accrued for all Portland Operation Production Workers according to 

the same policies: vacation is accrued based on how long the employee has been with the company 

(Tr. 147:21-148: 1 ). For example, an employee working as a welder who has been with the company 

for 15 years accrues vacation at the same rate as any other Production Worker (e.g., wax, investing, 

foundry, cleaning, inspection, grinding, CMM, targeting, marking, shipping, etc.) who has been 

with the company for 15 years. 

Regardless of job title, annual wage increases are distributed among the Production 

Workers each January, and all Production Workers receive the same percentage increase based on 

a market based wage adjustment (Tr. 146: 11-24). In addition, all Portland Operation employees, 

regardless of job title, are eligible to participate in the Company's QCB ("Quarterly Cash Bonus") 

program. The QCB is based on formula measuring company performance to its financial targets, 

not on the performance of any individual, job title, classification or department. The same formula 

is applied across the entire Portland Operation, and the QCB payout is based upon each entire P&L 

center's performance against goal (Tr. 145:11-24). 

v. Job Bids 

The Portland Operation has a competitive job bidding process that allows all employees 

to bid into a new job title, and utilize previous skills to help them be successful in their new role 

(Tr. 62:11-12; 200:18-22). This is so prevalent that 57 of the 102 current welders in the Union's 

petitioned-for unit worked in the Portland Operation in different Production Worker positions 

before taking their current job as rework welders or rework specialists (Hearing Exhibit E-40), (Tr. 

450:5-11 ). Furthermore, Donald Stevenson - a 31-year veteran employee who worked in positions 

such as weld mapping, grinding, and inspecting - testified that he was aware of multiple welders 

bidding out of their position to take jobs in maintenance positions (Tr. 333:1-17). 
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v1. Performance Appraisals 

All Production Workers are given standardized performance appraisals, which are 

measured on the same metrics. All Production Workers, including welders, are measured on 

categories including efficiency, quality, safety and behavior. (Hearing Exhibit E-41; Tr. 69: 19-

23). Notably, the welders testified and acknowledged that their performance requirements included 

"building a positive team environment," "equal sharing in overtime needs," "willingness to support 

production demand of other teams," and "cross training to help with bottleneck areas" (Tr. 497:6-

13; 501:13-25). 

vii. Uniforms and Personal Protective Equipment (PPE) 

While there is no set uniform for Production Workers, all Production Workers must wear 

steel toed shoes, hearing protection, and safety glasses (Tr. 139: 19-21 ). All Production Workers 

must adhere to the same basic dress code, and are provided the same aprons or smock to wear 

while working. There are no separate smocks or aprons for any specific job title (Tr. 140:3-14). 

Several job titles, including welders, must take and pass an annual vison/eye examination (Tr. 347: 

9-18). To the extent welders wear protective eye covering ( e.g. welding helmet) during the welding 

process, so too do millwrights and electrode fabricators when they utilize similar equipment (Tr. 

92: 13-15). Like welders, gate removal operators use a torch. In this case the torch is to cut and 

remove metal from parts; therefore, they wear a powered air purifying face shield, aluminized coat, 

Kevlar gloves, and metatarsal guards and aluminized shoe covers over their steel-toed shoes ( 

Hearing Exhibit E-10). Operators in the Foundry also wear similar protective equipment including 

a flash shield, aluminized jacket, and metatarsal guards over their steel toed shoes (Hearing Exhibit 

E-33). 
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viii. Common Supervision 

As discussed extensively above, it is undisputed that no one job title reports to one specific 

supervisor. Welders do not rep01i to a single "welding" supervisor (Hearing Exhibit E-39). The 

welders do not have a separate department, rather they are in departments that include multiple 

separate job titles that report to a supervisor and all together they contribute to the production cycle 

(Tr. 43:7-17) (welders are combined with up to approximately fifteen (15) other job titles in any 

particular department). 
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Furthermore, there are numbers of engineers that work with all of the job titles across the 

entire process in an effort to ensure that every phase of the cycle is done the same (Tr. 291:8-10). 

For example, wax process control engineers, investing process control engineers, FPI and x-ray 

engineers, grinding engineers, welding engineers, all report to a process control manager (Tr. 

291 :3-19). As set forth in detail above, the responsibility of those engineers is to work throughout 

the cycle, with all operators, to improve the overall casting process (Tr. 291:22-292:210). LEAN 

Leaders are also tasked with interacting with all production workers, including welders, to gather 
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relevant information that affects all the operators and improve the process for everyone. The 

process is so integrated, "you can't change something in any one process without affecting what 

other people have to do" (Tr. 289: 20-25). 

Ill. ISSUES FOR REVIEW 

Section 102.67(d) of the Board's Rules and Regulations provides that the "Board will grant 

a request for review only where compelling reasons exist therefor." 29 CFR § 102.67(d). The 

Regulations go on to state that a request for review may be granted on one or more of the following 

grounds: 

1) That a substantial question of law or policy is raised because of (i) the absence 

of or (ii) a departure from, officially reported Board precedent. 

2) That the regional director's decision on a substantial factual issue is clearly 

erroneous on the record and such error prejudicially affects the rights of a party. 

3) That the conduct of any hearing or ruling made in connection with the 

proceeding has resulted in prejudicial error. 

4) That there are compelling reasons for reconsideration of an important Board 

rule or policy. 

The Board should grant review here because compelling reasons exist for this Board to 

reconsider the rule and policy set out in Specialty Healthcare. This petition presents the Board the 

oppo1iunity to revisit and correct the undue prejudice and harm caused to employers and 

employees alike because of the flawed analysis contained in Specialty Healthcare. Specifically, in 

this case, the Regional Director's application of ,S)Jecialty Healthcare resulted in the factual 

finding that the petitioned-for unit has meaningfully distinct interests in the collective bargaining 

context that outweigh the similarities with the unit proposed by the Employer, despite the highly 

integrated nature of the Employer's operations, including between and among all Production 
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Workers and despite that allowing such a fractured unit will result in the detrimental impact on 

labor relations contrary to the Act's purpose. This case illustrates the problems created by the 

analytical framework in Specialty Healthcare and why those standards should be abandoned and 

replaced by those in effect for at least 65 years prior to Specialty Healthcare. 

Regardless, in applying Specialty Healthcare, the Regional Director's finding that the 

proposed wall-to-wall unit of Production Workers do not share an overwhelming community of 

interest is erroneous and prejudicially impacts the rights of the Employer and all other employees. 

The following issues should be considered by the Board: 

1. Whether the analytical framework used by the Regional Director found in Specialty 

Healthcare should be overturned. 

2. Whether the unit directed by the Regional Director is not a readily identifiable unit, 

therefore making inapplicable the heightened overwhelming community of interest 

standard. 

3. Whether the unit directed by the Regional Director is an inappropriate fractured 

unit because it is composed of employees who do not share a legally sufficient 

community of interest apart from other Production Workers. 

4. Whether an overwhelming community of interest exists between the petitioned-for 

unit and the remaining Production Workers of the Portland Operation. 

IV. THE BOARD SHOULD OVERTURN SPECIALTY HEALTHCARE 

A. The Board Should Overturn Specialty Healthcare Because Section 9(b) 
Requires That the Board Determine the Appropriate Unit. 

Prior to Specialty Healthcare, it was understood that the Board had an affirmative, statutory 

duty under Section 9(b) to determine the appropriate unit in each case. See Allen Healthcare 5,'vcs., 

332 NLRB No. 134 (2000); American Hospital Assn. v. NLRB, 499 U.S. 606,611,614 (1991). 
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Specifically, Section 9(b) of the National Labor Relations Act states, "The Board shall decide in 

each case whether, in order to assure the employees the fullest freedom in exercising the rights 

guaranteed by this Act, the unit appropriate for the purposes of collective bargaining." 29 U.S.C. 

§ l 59(b) ( emphasis supplied). 

Since Specialty Healthcare, the Board has ceded its statutory obligation to determine the 

appropriate unit to the petitioner. Under the Specialty Healthcare framework, whether there is a 

readily identifiable group "has become an infinitely malleable standard that shows that anything 

goes, regardless of whether the 'group' tracks any organizational or other lines drawn by the 

Employer," effectively removing any responsibility from the Board to make its own decision about 

the appropriate unit. DP I Secuprint, Inc., 362 NLRB No. 172 (2015) (Johnson dissenting). 

This does not constitute the requisite analysis of what is appropriate in each case. As 

current Chairman Miscimarra's dissent pointed out in Macy's, Inc., 361 NLRB No. 4 (2014), 

Specialty Healthcare undercuts the Board's "responsibility to evaluate each proposed unit on its 

own merits because it upholds petitioned-for units except in limited circumstances." Most 

importantly, Specialty Healthcare 's "overwhelming community of interest" standard renders 

"irrelevant in all but the most exceptional circumstances" the relationship between the members 

of the petitioned-for unit and their excluded coworkers. 

Under Specialty Healthcare, the Board's statutory obligation to determine the appropriate 

unit has been reduced to "rubber stamping" any petitioned-for unit that comes across its desk. As 

the post-Specialty Healthcare Board decisions, discussed below, have demonstrated, if a petitioner 

seeks a unit composed either of all of the employees that share the same job title or classification, 

or all the employees in the same department or analogous administrative division, such a unit is 

invariably deemed appropriate and cannot be expanded. This is so even where the expanded unit 
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is an appropriate unit because Specialty Healthcare 's "heightened showing" threshold is all but 

impossible to meet. 

In the ordinary case, the proposed job classification unit or departmental unit often meets 

the first step in the Specialty Healthcare inquiry because there is a "readily identifiable group" that 

shares a "community of interest." But as to the second step, where the unit sought is a departmental 

or classification unit, the Board has only once found that any other employees share "an 

overwhelming community of interest" with the petitioned-for group. Thus, this prong of the 

Specialty Healthcare analysis has proven to be illusory wherever the petitioner seeks to organize 

all of the employees within a job classification or all of the employees within a department. 

Specialty Healthcare 's "overwhelming community of interest" standard thus stands for the 

new and radical proposition that classification or departmental units are de facto appropriate. It 

disregards factors such as identical work location, common upper level supervision, the 

applicability of the same pay system, same personnel policies, same benefits, same work, same 

qualifications, work related contact, functional integration and employee interchange. While these 

factors exist to varying degrees in Specialty Healthcare 's progeny, when present, a Board majority 

has only found one instance in which an employer met its burden under the "overwhelming 

community of interest" standard. Effectively, the bar is so high, that the second inquiry can rarely, 

if ever, be met. Thus, under the Board's Specialty Healthcare approach, a classification or 

departmental unit in practice is irrebuttably appropriate. 

A review of the Board's post-Specialty Healthcare cases illustrates this problem. Including 

Specialty Healthcare, the Board has issued fully explicated decisions in a handful of cases 

involving the so-called "micro unit" issue. 
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As an example, in Guide Dogsfor the Blind, 359 NLRB No. 151 (2013), the Board found 

appropriate a unit of approximately 33 employees in an integrated operation of approximately 75 

employees all engaged in the breeding, care, training and placement of guide dogs. The proposed 

unit, confined to the "training department" was found appropriate despite the fact that all 

employees shared similar benefits, were subject to identical policies, common overall supervision, 

experienced interdepartmental interchange, and worked in a single integrated operation. Under 

Specialty Healthcare, the employer's administrative placement of the requested employees in a 

separate "department" trumped all other considerations. 

In DTG Operations, Inc., 357 NLRB No. 175 (2011), the Board reversed the Regional 

Director and found appropriate a unit of 31 rental service agents and lead rental service agents out 

of a workforce of 109 employees working at a single integrated rental car operation at the Denver 

airport because they shared the same job classification; notwithstanding that all of the employees 

were subject to common overall supervision and the same policies, enjoyed a similar wage 

structure, and had "an extensive amount of interchange between classifications." Id. The single 

job classification of the requested employees was again dispositive. 

Neiman Marcus Group, Inc., 361 NLRB No. 11 (2014), a case where the Board found a 

requested "micro-unit" inappropriate, is equally instructive. In Neiman the Board found that a 

petitioned-for unit of sales associates who sold shoes in two different departments did not share a 

community of interest under the traditional analysis because the request was not confined to a 

single department, and did not encompass all of the employees classified as sales associates. The 

Board however, did not reach whether the excluded employees shared an overwhelming 

community of interest with the petitioned-for unit. Further, In ASV, Inc., 360 NLRB No. 138 

(2014 ), the Board cited with approval the decision of an Acting Regional Director finding 
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inappropriate a unit request for a portion of the employer's assemblers and parts employees who 

performed "undercarriage" work, determining that the petitioned-for unit did not constitute a 

readily identifiable group. 

Finally, in the sole published decision where the Board found that an employer met its 

overwhelming community of interest burden, Odwalla, Inc., 357 NLRB No. 132 (2011), the Board 

ultimately only came to that conclusion because allowing the petitioned-for unit to move forward 

would constitute a fractured unit. In Odwalla, the Board rejected a proposed unit which combined 

a number of job classifications but excluded the classification of merchandiser, on the ground that 

the proposed unit did not reflect "classification" or "departmental" lines. Notably, the Board stated 

that had the Union petitioned for a smaller unit of employees based on a single classification, it 

could have made it so the Employer would have failed to carry its burden to establish an 

overwhelming community of interest. 

The Board's post-Specialty Healthcare decisions reveal that it has adopted a new standard 

under which it will find any petitioned-for unit that consists of all employees in a classification or 

job title, or all employees in a depmiment, irrebuttably appropriate. Under the Specialty Healthcare 

rubric, as Member Hayes' dissent in DTG correctly noted: 

As long as a union does not make the mistake of petitioning for a unit that consists 
of only a part of a group of employees in a particular classification, [ or] department 
... it will be impossible for a party to prove that an overwhelming community of 
interests exists with excluded employees. Board review of the scope of the unit has 
now been rendered largely irrelevant. 

DTG Operations, Inc., 357 NLRB No. 175, * 11 (2011). 

Member Hayes' observation is correct, and this mechanistic application of such a rule 

cannot be squared with the obligation of the Board under Section 9(b) to determine the appropriate 

unit in each case. As current Chairman Miscimarra recognized, "Specialty Healthcare transformed 
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the multi-factor balancing test that courts and the Board had traditionally applied into a rigid, two

step formula that places an almost-insuperable burden on an employer challenging the propriety 

of a petitioned-for unit." Macy's, 361 NLRB No. 4 (2014) (Miscimarra dissenting). Thus, the 

Board should take this opportunity to discontinue this analysis that ultimately results in every 

petitioned-for unit being irrefutably appropriate and abdicates the Board's responsibilities under 

Section 9(b) of the Act. 

B. The Board Should Abandon Specialty Healthcare and Its Progeny 
because It Overemphasizes the Extent of Organization. 

Congress entrusted the Board-not the petitioning union-with the power to make unit 

determinations "in each case." Macy's, 361 NLRB No. 4, at *29 (2014) (Miscimarra dissenting) 

(citing 29 U.S.C. § 159(b)). Only the Board may make a determination as to the appropriate 

bargaining unit and it must do so without placing controlling weight on the extent of organization. 

Id. Congress amended the NLRA to provide that "[i]n determining whether a unit is 

appropriate ... the extent to which the employees have organized shall not be controlling." 29 

U.S.C. § 159(c)(5). And so while the Board may rely on a union's choice of unit as one factor in 

its analysis, the Board may not assign this factor exclusive or controlling weight. See May Dept. 

Stores Co. v. NLRB, 454 F.2d 148, 150 (9th Cir. 1972). It cannot be dispositive. 

But now, Specialty Healthcare establishes as a rule the exact determination prohibited by 

the Act. Under Specialty Healthcare, the Board "determined" bargaining units are the units 

requested by the petitioning union on the basis of its extent of organizing. See, In Re Specialty 

Healthcare & Rehab. Ctr. ofMobile, 357 NLRB 934, 951 (2011) (Hayes dissenting) As Member 

Hayes acknowledged, "By presuming the union-proposed unit proper unless there is 'an 

overwhelming community of interest' with excluded employees, the Board effectively accorded 

controlling weight to the extent of union organization. This is because 'the union will propose the 
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unit it has organized.'" Id. (quoting Laidlaw Waste Systems, Inc. v. NLRB, 934 F.2d 898, 900 (7th 

Cir.1991)). The Act prohibits the Board from providing controlling weight to the extent of the 

union's organizing. However, by allowing Specialty Healthcare to stand, the Board continues to 

place controlling weight on the union's extent of organization in violation of Section 9( c )( 5) of the 

Act. Specialty Healthcare should, therefore, be overturned. 

C. Specialty Healthcare Results in the Proliferation of Fractured 
Bargaining Units, Which is Contrary to Board Policy and Law. 

The Board will not approve of fractured units; that is, combinations of employees that have 

no rational basis. Odwalla, Inc., 357 NLRB No. 1608, 1612 (2011). A petitioner cannot fracture 

a unit, seeking representation in "an arbitrary segment" of what would be an appropriate unit, 

where "no legitimate basis upon which to exclude" certain employees while at the same time 

including all the other classifications in the petitioned-for unit. Odwalla, Inc., 357 NLRB 1608, 

1612 (2011 ); Pratt & Whitney, 327 NLRB 1213, 1217 (1999). 

However, in Specialty Healthcare, the Board majority did away with this criteria for 

determining whether a petitioned-for unit is appropriate for bargaining, and replaced it with an 

open-ended standard that ignores the importance of shared interests between petitioned-for 

employees and their excluded coworkers. DPI Secuprint, Inc., 362 NLRB No. 172 (2015) (Johnson 

dissenting) ("Specialty Healthcare fairly well guarantees the proliferation of fractured units that 

can only hobble a unionized employer's ability to manage production and to retain a necessary 

flexibility to respond to industry change."). 

As Member Johnson correctly observed in DP!, after Specialty Healthcare, even if all 

employees, petitioned-for and not, share relevant interests, that will not play into the Board's 

consideration except after the burden shifts to the Employer to show an "overwhelming community 

of interest." I-le noted that the application of c'iJJeciulty Healthcare sets "an insurmountable bar ... 

Page 23 -- PCC Structural's Request for Review 
FPDOCS 33333094.1 

l 9-RC-202188 



seizing upon insignificant distinctions to defeat the Employer's showing in an arbitrary manner 

without considering the relevance of the factors relied on in relation to the work force as a whole." 

Id. 

Importantly, multiple units in a functionally integrated workplace, like the one in this case, 

create artificial barricades, separating employees and departments that can only serve to impede 

an employer's ability operate and to effectively manage labor relations. Management becomes 

driven by these barricades, dividing functionally integrated production workers into separate units 

instead of allowing employers to operate in an environment of cohesiveness that creates labor 

peace. Just as was feared by Member Johnson in DP!, in a complex organization such as the 

Employer here, where decision making occurs both at the micro, or departmental level, and on a 

macro, or organization-wide level, a requirement to conduct labor relations by considering the 

individual efficiencies and needs of each department with separate bargaining representatives can 

grind an operation to a halt. 

If Specialty Healthcare is allowed to stand, the majority of workplaces could be consumed 

by these fractured units, creating the very inefficiencies and difficulty with labor relations that the 

Act seeks to avoid. Therefore, Specialty Healthcare should be overturned. 

D. The Specialty Healthcare Standard Violates the Act by Denying Rights 
of All Employees Guaranteed by the Act. 

The Board has long held that part of its mission of insuring employees have the full benefit 

of their right to self-organization, and to collective bargaining, is to create efficient and stable 

collective bargaining relationships. See Kalamazoo Paper Box Corp., 136 NLRB 134, 13 7 ( 1962). 

Section 9(b) maintains that unit determinations must "assure to employees the fullest freedom in 

exercising the rights guaranteed by [the] Act." 29 USC § l 59(b ). 
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Section 7 of the Act also dictates that, in addition to protecting the right of employees to 

engage in protected activities, the Act protects "the right to refrain from any or all of such 

activities." 29 USC § 157. These important amendments to the Act "emphasized that one of the 

principal purposes of the [Act] is to give employees full freedom to choose or not to choose 

representatives for collective bargaining." Thus, the Act requires the Board to consider the full 

range of employee rights-both to engage in collective bargaining and to refrain from it-when 

making bargaining unit determinations. 

As current Chairman Miscimarra observed in Macy's, the remaining obligation of the 

Board in its unit determination analysis is to consider whether the rights of non-petitioned-for 

employees warrant their inclusion in any bargaining unit, so as to protect the Section 7 rights of 

excluded employees as well. Macy's & Local 1445, 361 NLRB No. 4 (July 22, 2014) (Miscimarra 

dissenting). As he explained, "[a]ll statutory employees have Section 7 rights, whether or not they 

are initially included in the petitioned-for unit. And the Act's two most important core principles 

governing elections--the concepts of 'exclusive representation' and 'majority rule,' ... are 

completely dependent on the scope of the unit." Id. However, such inquiry is effectively precluded 

under Specialty Healthcare. 

If Specialty Healthcare 's divisive unit-determination standard is allowed to stand, the very 

nature of the bargaining relationship will seek to break apart functionally integrated structures, 

resulting not only in fractured units as explained above, but also ripping away the rights of similar 

employees to determine whether to elect a collective bargaining representative. For example, if 

the parties in this case are unable to reach agreement, a strike by the small group of welding 

production workers could effectively shut down production for an entire production workforce and 

put the remaining 2,400 unrepresented hourly employees out of work. 
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Accordingly, Specialty Healthcare should be overturned. 

E. Specialty Healthcare Violates Due Process and Equal Protection for 
both Employees and Employers 

The Due Process Clause of the Fifth Amendment states no person shall be "deprived of 

life, liberty, or property without due process of law." U.S. Const. Amend. V. Further, the Fourteenth 

Amendment, which applies to the federal government in addition to private institutions, is 

essentially a direction that all persons similarly situated should be treated alike." City of Cleburne 

v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985). The Employer's right to dictate its 

manufacturing processes, coupled with the necessary employees who must come together to 

produce one product is necessarily intertwined with the liberty and property rights protected by the 

due process clause. Standards and tests developed by the Board cannot be based on rationales that 

are "so unreasonable as to be arbitrary and capricious." West Coast Media, Inc. v. FCC., 695 F.2d 

617, 620-621 (D.C. Cir. 1982). Due process has been compromised in light of the Board's duty to 

support organizing in combination with a community of interest analysis which can be manipulated 

to allow any one factor, except for the extent of organizing, to take a dominant position. As 

explained above, the arbitrary test that has evolved since Specialty Healthcare nearly always results 

in a petition that conforms to an appropriate unit. This virtually irrebuttable determination of an 

appropriate unit flies in the face of equal protection and the Act's purpose to provide employees the 

"fullest freedom in exercising the rights guaranteed under the Act." Bartlett Collins Co., 344 NLRB 

484 (2001). See also, 29 U.S.C. § 157. 

Here, the injustice occurs where a carved out union would create competitive animosity 

among employees and disharmony in labor relations. A schism would be created in an environment 

where mutual cooperation among employees is necessary; particularly where the failure of the 

product impacts the safety of the public. 
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Although the Board has made clear which factors are considered when determining the 

appropriateness of a bargaining unit, the weight of one factor versus another is not clear, resulting 

in fmiher erosion of due process and equal protection rights. The court in Nestle Dreyer 's Ice Cream 

Co. v. NLRB, No. 14-2222 (4th Cir. April 26, 2016) pointed out that "before the overwhelming-

community-of-interest test is applied, the Board at the very least must ensure that employees are 

not excluded on the basis of 'meager differences.'" ( citing NLRB v. Lundy, 68 F.3d 1577 at 158 I 

( 4th Cir. 1995)). Additionally, the Board may not approve a smaller unit without explaining why 

the distinct interests of the excluded employees outweighed the similarities with unit members. See, 

e.g., Constellation Brands, U.S. Operations, Inc. v. Nat 'l Labor Relations Bel., 842 F.3d 784 (2d 

Cir. 2016). 

Due to the overwhelming community of interest based on the functional integration of the 

Production Workers with the petitioned-for unit, approximately 2,450 employees who have the 

same terms and conditions of employment, the same training requirements, the same procedures 

for bidding for jobs and receiving promotions as the petitioned-for unit, are functionally integrated, 

and many of whom share the same supervisors as the petitioned-for unit, will be unnecessarily 

excluded despite there being no distinct interests between them and the petitioned for unit of 

welders. Furthermore, the employer will be left with an environment where mutual cooperation 

among employees is lost, labor peace destroyed and there is a very real potential for failure of the 

product which will impact the safety of the public. 

This, as a result of the denial of Due Process and Equal Protection, flies in the face of the 

Constitution as well as the Act which has the stated purpose of fostering and encouraging choice in 

collective bargaining for all employees. 29 U.S. C'. § 157. 
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F. The Regional Director Erred in Finding the Petitioned-For Unit 
Appropriate 

Regardless of what determination the Board makes with respect to the validity of the 

Specialty Healthcare analysis, the Regional Director's Decision and Direction of Election must be 

reversed because he failed to properly apply the Specialty Healthcare framework to this case. 

Under the Board's decision in Specialty Healthcare, 357 NLRB 934, 945 (2011), a petitioned-for 

unit is appropriate if 1) the petitioned-for employees are readily identifiable as a group and the 

petitioned-for employees share a sufficient community of interest; and 2) if the employer contends 

only a larger unit is appropriate, the petitioned-for unit does not share an overwhelming community 

of interest with employees outside the petitioned-for unit. Macy's, Inc., 361 NLRB No. 4, slip op. 

at 7, 8 (2014); Bergdorf Goodman, 361 NLRB No. 11, slip op. at 2 (2014). In applying this test, 

if the Board finds the petitioned-for unit is appropriate under the first prong, the burden shifts to 

the employer to prove under the second prong that an overwhelming community of interest exists 

between the petitioned-for employees and other employees. See Bergdorf; 361 NLRB No. 11, slip 

op. at 2-3 (holding that even though the petitioned-for employees were readily identifiable as a 

group, the petitioned-for unit was inappropriate because the employees did not share a community 

of interest). 

Because the Board will not approve fractured units (combinations of employees that have 

no rational basis), the Regional Director was required to analyze whether, in the context of 

collective bargaining, the "excluded employees had meaningfully distinct interests from members 

of the petitioned-for unit that outweigh similarities with unit members." Odwalla, Inc., 357 NLRB 

No. 132 (2011 ). 
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G. The Petitioned-For Unit is not a Distinct Group. 

The Regional Director incorrectly determined that because the employees in the petitioned

for unit are related job classifications that share the function of repairing manufacturing defects in 

metal castings, they qualify as a readily identifiable group. The Regional Director further erred in 

finding that the traditional community of interest factors had been met as to the petitioned-for unit. 

Preliminarily, the Regional Director erred in refusing to consider case law cited by the 

Employer showing that the petitioned-for unit is not a readily identifiable group because the "cases 

all pre-date the Board's decision in Specialty Healthcare and are not controlling in this matter." 

This reasoning is flawed. The "readily identifiable unit" test is not a product of Specialty 

Healthcare, and in fact has been the proper analysis to determine if a petitioned-for unit is 

appropriate for many years. The Board itself in Specialty Healthcare cited with approval the same 

cases discussed by Employer when determining whether a petitioned-for unit is a readily 

identifiable group. 5 

In concluding the rework welders and rework specialists share the requisite community of 

interest, the Regional Director erred in finding it significant that these employees perform the 

same, distinct job functions, hold the same job classification, and have distinct and separate work 

apart from the other employees. While it is true the rework welders and rework specialists weld 

metal, it is not true that these employees perform those tasks exclusively. The Portland Operation 

is comprised of three Profit and Loss (P&L) Centers: Large Parts Campus ("LPC"), Small Steel 

Business Operation ("SSBO"), and Deer Creek Annex ("DCA"), located in multiple buildings 

5 See, e.g, .'>JJeciulty Healthcare, 357 NLRB 934, 934, 942(2011) (citing the "readily identifiable group" standard 
discussed in American C)'anumid Co., 131 NLRB 909 ( 1961) and the traditional community of interest factors 
observed by the Board in Burtle// Collins Co., 344 NLRB 484 (2001) and United Operations, Inc., 338 NLRB 123 
(2002)), 
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within a 5 mile radius (Hearing Exhibit 1, (Tr.) 32:19-33:7; 61 :16-20). The casting process is the 

same throughout the entire Portland Operation regardless of the P&L center (Tr. 36: 13-14) and the 

fundamental casting process has remained unchanged for the last ten years (Tr. 252:23-253:6; 

308:14-18). A welder's job function is to help repair defects in the casting in coordination with 

other Production Workers (Tr. 40:12-41:13). Welders in conjunction with grinders, help repair 

defects in castings identified by inspectors, and that were created earlier in the manufacturing cycle 

(Tr. 13 5 :2-16). Welders and grinders use some of the same tools, including, for example grinding 

tools (Tr. 508:20-25). Welders also perform functions that overlap with other Production Workers; 

for example, while not certified radiographers, welders read x-ray film to review the welds they 

put in castings (Tr. 495: 12-19). Likewise, welders are not the only Production Workers who weld: 

electrode fabricators, millwrights, wax assemblers and pattern finishers all weld as part of their 

job duties. (Tr. 109: 16-22). 

Each P&L center reports to a General Manager who oversees production within that center. 

Within each center, production superintendents oversee multiple production supervisors, who 

oversee multiple departments with various Production Workers working in each department (Tr. 

52:3-19). There is no separate "Welding" department. Rather, welders are distributed among the 

three P&L Centers, 16 different departments, with 21 supervisors, in 8 different buildings. It is 

undisputed that welders are combined with up to approximately fifteen ( 15) other job titles in any 

particular department (Tr. 43:7-17). The following charts illustrate the diffusion of the welders 

among departments and supervisors, as well as their integration with other Production Workers. 
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The Regional Director concedes that other production workers weld metal as a part of their 

job functions. (Hearing Exhibit 2, Regional Director's Decision and Direction of Election 

(hereinafter "DDE"), pg. 8.) Ultimately, all employees are tasked with ensuring castings do not 

reach the Employer's customers with any defects. This distinct task is the same of all production 

workers and is not unique to the petitioned-for unit. 

While the Regional Director found it important that all welders work in the same physical 

location, he ignored the fact that they do not exclusively operate in that space. The locations in 
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which the petitioned-for employees work are the same locations where all Portland Production 

Workers are every single shift. This same faulty logic was used in the Regional Director's finding 

that a community of interest exists among the petitioned-for unit because they "are subject to the 

same work rules, disciplinary policies, and other general terms and conditions of employment set 

forth in the employee handbook." Again, and as described in more detail below, all Portland 

Production Workers are subject to these terms and conditions of employment. 

The fact that welders do not have the requisite community of interest to make up a separate, 

distinct unit is also supported by the following facts- the significance of which the Regional 

Director overlooked or failed to afford appropriate weight: 

• All Production Workers are provided the same training with regard to safety and 
general operations and procedure and are subject to the training program outlined 
in the Step Progression Record; any additional training to be certified as a welder 
is not onerous and is conducted in house (Tr. 174:24-175:2); 

• Welders do not perform distinct job functions and there is overlap of job duties 
among all Production Workers (Tr. 495 :12-19); 

• All Production Workers are functionally integrated in the Portland Operation's 
highly integrated manufacturing cycle; 

• All Production Workers, including welders, have frequent contact and interchange 
with one another; 

• All Production Workers share common terms and conditions of employment, 
including that they are subject to the same handbook, pay practices, and health 
and welfare benefits (Tr. 68:14-25; 146:11-24; 147:3-16); 

• All Production Workers can transfer and perform work through each of the Profit 
Centers (Tr. 62:8-13); 

• All Production Workers are entitled to bid into open positions; more than 50% of 
the current welders worked in other production positions first (Tr. 62:11-12; 
200: 18-22; Tr. 450:5-11 ); 

• All Production Workers are part of the same pay grade system, receive the same 
percentage annual raise and participate in the Company's and they participate in 
the Company's Quarterly Cash Bonus program, which rewards teamwork (Tr. 
423:23-25; 370:23-371 :2); 

• The Policy Review Committee and Grievance Board are comprised of employees 
representing All Production Workers and each include at least one welder (Tr. 
270: 15-271: 1; 272: 1-25); 

• Welders are not separately supervised; supervisors supervise Production Workers 
with as many as fifteen differentjob titles (Tr. 43:7-17); 
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• The orientation for all Production Workers is virtually identical (Tr. 174:24-175 :2); 
and 

• All Production Workers record their time in the same manner and are paid on the 
same date. (Tr. 140: 16-141: 12). 

In short, the facts show the employees in the petitioned-for unit do not have meaningfully 

distinct interests from the excluded employees. 

The Board has held that when an employer utilizes a highly integrated production process, 

a union's attempt to extract a selective portion of the workforce while excluding others can lead 

to an inappropriate, fractured unit, which does not qualify as a distinct group from the other 

employees in the workforce. See, e.g., TDK Ferrites Corp., 342 NLRB 1006 (2004). In TDK, the 

Board held that a union's attempt to selectively petition for "maintenance department employees, 

production technicians, tool specialists, and set-up specialists" separate from the rest of the 

employer's production employees throughout the employer's highly integrated manufacturing 

process was inappropriate. The petitioned-for employees in TDK were not physically separated 

from the rest of the plant, shared supervisors with production employees, spent their entire shifts 

on the production floor side-by-side with other production employees, started in other production 

jobs before bidding into their new maintenance roles, learned most of the necessary job skills 

through on the job training, and received the same 40 I (k) plan, vacation, and were subjected to 

the same policies and procedures administered by the shared human resources department as all 

other production employees. Id at 1007-08. 

The Board found the petitioned-for unit was not "composed of a distinct and homogenous 

group of employees with interests separate and apart from other employees and the Employer's 

plant," and therefore, the fractured unit could not be justified. Importantly, the Board 

acknowledged that maintenance employees earned more than other production employees and 

required heightened skills to perform portions of their jobs. Id at 1009. However, the Board 
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ultimately held that these differences were not enough to create a distinct group of employees, as 

the integrated process dictated that these employees shared a community of interest with other 

production employees: 

[ w ]e do not find that the record here supports a finding that the unit sought is 
composed of a distinct and homogenous group of employees with interests separate 
and apart from other employees at the Employer's plant. ... The maintenance 
employees' duties are an integral part of the production process, and employees 
work together to solve immediate production and maintenance problems .... 
Id. at 1008. 

The petitioned-for unit 111 this case should be rejected for reasons similar to those 

articulated in TDK. Here, the rework welders and rework specialists share the same duties of 

working together with all production employees to ensure a defect-free product is delivered to the 

customer. The only distinct characteristic of the petitioned-for unit is that they weld more often 

than other employees. This alone is insufficient to establish the welders as a separate and distinct 

group from the Employer's other production workers. The Regional Director ignored the 

established Board precedent, and therefore erred in finding that the petitioned-for unit constituted 

a distinct group with a sufficient community of interest. 

H. The Regional Director Erred in Finding that the Excluded Employees 
do not Share an Ovenvhelming Community of Interest. 

Even assuming the first prong of the ~\)Jecialty Healthcare analysis has been met, the 

Regional Director erred in finding that the remaining Portland Production Workers of the 

Employer's highly integrated production process do not share an overwhelming community of 

interest with the petitioned-for unit. The Regional Director incorrectly determined that 

departmental organization, employee supervision. employee training, job duties, contact, and 

interchange do not weigh in favor of showing an overwhelming community of interest between 

the proposed unit of all production workers. 
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Employees share an overwhelming community of interest when there is no legitimate basis 

upon which to exclude certain employees from the petitioned-for unit because the traditional 

community of interests factors "overlap almost completely." See lv!acy 's, 361 NLRB No. 4, slip 

op. at 7 (quoting Specialty Healthcare, 357 NLRB No. 83, slip op. at 12). The evidence here 

establishes the petitioned-for welding employees share an overwhelming community of interest 

with the remaining Production Workers of the Portland Operation. 

i. The Employer's Departmental Organization Clearly Shows an 
Overwhelming Community of Interest Among All Production Workers. 

The Portland Operation production cycle is highly complex and fully integrated. As a 

result, Production Workers must work together across functional lines within their respective 

departments as well as with Production Workers in other departments to ensure that a quality 

casting product ("casting") with minimal defects is delivered to the customer (Tr. 25: 16-21 ). 

PCC's customers are purchasing castings for use in airplanes, medical devices, and gas turbine 

engines; there is an extremely low tolerance for defects in the work, as a defect in the casting could 

result in one of these critical pieces of equipment or devices failing, creating a life-or-death 

situation (Tr. 38:17-20). 

The Portland Operation's highly integrated casting cycle consists of the following phases: 

wax, investing, foundry, cleaning, inspection, grinding, welding, CMM ( coordinate measuring 

machine), targeting, marking and shipping. The cycle begins with the production of a wax mold. 

The mold is typically produced by wax welding smaller wax molds into a larger mold that is an 

exact replica of the casting that will ultimately ship to the customer. This wax welding assembly 

process is performed by wax assemblers (Tr. 85: 18-86:8). A ceramic shell is created around the 

mold, the wax is melted out of the shell, and then molten metal is poured into the shell. The shell 
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is removed, leaving a metal casting ready for inspection and repair before being sent to the 

customer. The casting is inspected, grinded, and welded in a repeating cycle until all defects are 

repaired to the customer specifications (Tr. 36:8-38:20). 

This latter part of the manufacturing cycle it is not a distinct standalone process and it does 

not exist without the rest of the cycle. Without a casting, there is nothing to weld and without post 

weld operations, the casting cannot ship to customers (Tr. 212:1-213:11). To produce a casting 

includes all of the phases (wax, investing, foundry, cleaning, inspection, grinding, welding, CMM, 

targeting, marking and shipping). (Tr. 3 8: 12-20). 

The Portland Operation has multi-year contracts with customers that require the on-going 

production of up to 200 of the exact same castings each month. Therefore, communication 

throughout the cycle about casting defects is essential to improve manufacturing techniques earlier 

in the process in order to avoid producing the same defects again and again in subsequent castings 

(Tr. 40:7-41 :23). No Production Workers- in any other phase of the cycle-perform independent 

functions. Rather, all Production Workers are part of the continuous improvement cycle designed 

to produce highly complex castings that meet precise customer specifications (Tr. 38:25-39:22). 

The Regional Director erroneously found that the employees in the petitioned-for unit only 

work in the same departments as some of the production employees, but not all of the production 

employees in the proposed unit. While the employees may not physically stand right next to each 

other at all times, these minor differences in physical location within a large production area are 

simply the result of operational efficiencies and necessity. Again, there is no separate "Welding" 

department. (Tr. 43 :7-17). Rather, welders work in sixteen different departments, comprised of as 

many as fifteen (15) different job titles, scattered throughout eight (8) buildings in the Portland 

Operation. Accordingly, it would be inappropriate to segregate welders into their own unit, but it 
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is appropriate to include all Production Workers in the Portland Operation. See, e.g., North 

American Aviation, 162 NLRB 1267, 1271 (1967) (explaining that common supervision of welders 

and non-welders and the fact that the welders are themselves separated from each other both on a 

geographic and supervisory basis support conclusion that they have common interests with the 

other employees). 

ii. Welders have Frequent Contact and Interchange with All 
Other Production Workers 

The Regional Director properly found that the evidence of functional interchange weighed 

in favor of finding an overwhelming community of interest. However, the Regional Director 

ignored important facts showing frequent contact and interchange among all employees throughout 

the Employer's highly integrated production cycle. 

The Regional Director claimed that the record revealed that the rework welders and rework 

specialists do not have contact with the other Production Workers. In reality, welders routinely 

interact with other Production Workers both in and outside of the performance of their job duties 

and are not segregated by job title. The continuous improvement manufacturing cycle utilized by 

the Employer requires workers to constantly loop back to an earlier phase in the cycle with all of 

the Production Workers repeatedly working together to resolve a particular defect (Tr. 38:25-

39:22). 

Additionally, all Production Workers utilize shared lunch/cafeteria rooms (Tr. 138: 23-24). 

Welders testified that all employees "mingle in the cafeteria" (Tr. 463:3-4). Production Workers 

also share other break and smoking areas (Tr. 138:25-139:1). The Production Workers all wear the 

same badges with bar codes for purposes of clocking in and out of work and on and off specific 

operation in the production management system ( called Visibility) utilized throughout the Portland 
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Operations by all job titles (Tr. 140: 16-141: 12). All Production Workers, including employees in 

the petitioned-for unit, participate on several workplace committees relating to changing 

workplace policies, and handling employee grievances. Finally, Tiger, development, and/or 

SWAT Teams are comprised of Production Workers from throughout the cycle (including, for 

example, wax assembler, foundry person, radiological evaluator, visual dimensional inspector, 

grinder, welder, etc.) who work collaboratively to develop and implement changes in the 

manufacturing cycle to minimize defects (Tr. 295:24-296:3; 304:1-2). The Regional Director 

failed to assign appropriate weight to this overwhelming evidence of contact among all Production 

Workers. 

Despite the Regional Director's finding, the level ofinterchange between welders and other 

Production Workers also meets the overwhelming community of interest standard. More than 50% 

of welders previously worked in other Production Worker positions, showing a high level of 

permanent interchange. (Tr. 62: 11-12; 200: 18-22; Tr. 450:5-11). Additionally, before a Production 

Worker is released from a shift due to lack of work in his home department, his supervisor contacts 

other departments where that Production Worker could be utilized temporarily (Tr. 62: 9-63: 17). 

A welder even testified that he, because of his training, has been asked to perform non-welding 

work because of lack of welding work (Tr. 580:20-24), and that he knew of other welders who had 

similar experiences (Tr. 582:20-21 ). 

The Regional Director failed to recognize the high level of contact and interchange when 

issuing his decision as to the appropriate unit, which therefore requires his decision be reviewed 

and corrected. 
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m. Welders are Supervised Side by Side with other Production 
Employees. 

The Regional Director admits that the petitioned-for employees are not separately 

supervised. As the chart above clearly illustrates, even rework welders and rework specialists do 

not all share the same supervisor. Instead, the supervisors manage the highly integrated process, 

supervising various departments responsible for various steps in the production process (Tr. 52: 14-

19). The welders are disbursed throughout eight buildings in the Portland Operation where they 

are supervised by 21 different supervisors, each of whom supervises a variety of job titles. Welders 

are combined with up to fifteen (15) other job titles in any given department (Tr. 43 :7-17). In 

addition to welders, a particular supervisor could also supervise a wax molder A, a wax molder B, 

a pattern finisher, a pattern assembler, and a visual dimensional inspector for wax (Tr. 52: 15-22). 

Accordingly, while a unit comprised of only welders would not be appropriate, one comprised of 

all Production Workers would be an appropriate bargaining unit. North American Aviation, supra. 

(Common supervision of welders and non-welders a factor supporting conclusion that they have 

common interests with the other employees.) 

iv. Difference in Some Employee Job Duties Alone is not Enough 
to Show there is no Overwhelming Community of Interest. 

The mere fact that the employees and welders perform some different job functions in the 

functionally integrated production process is not a proper basis to summarily exclude the 

remaining 2,450 Portland Production Workers in this case. There are, of course, many community 

of interest factors beyond job functions, all of which weigh in favor of finding an overwhelming 

community of interest. Additionally, the Regional Director admits that there are other employees 

throughout the production process who weld and remove defects (DDE, pg. 8.). Finally, the 
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overwhelming evidence from the record shows that welders use various other tools and methods 

throughout the production process. This includes being able to read X-Ray film despite not being 

certified to work in the radiologist position. (Tr. 495: 12-19). The reality is that all of the Portland 

production workers have the single overarching job function of delivering a quality, defect-free 

casting to the Employer's sophisticated customers, thus establishing an overwhelming community 

of interest among all Production Workers. 

v. The Petitioned-For Unit Participates in Similar Training. 

The Regional Director improperly determined that the employees in the petitioned-for unit 

"undergo extensive specialized training and receive additional certifications depending on their 

specific scope of work." Realistically, the welding positions do not require more training than 

other positions in terms of qualifications, only requiring, "an equivalent combination of classroom 

training and work experience" to qualify for bidding for a job opening. This same "combination" 

requirement to become a welder is also seen for the millwright, radiographer, and production wax 

assembler positions, as well as countless other positions. (Tr. 141 :13-22; 174:24-175:2; 144:1-16). 

In addition to the positions requiring the same expectations for entry-level qualifications, 

all Production Workers receive identical safety training and orientation for the Portland Operation 

(Tr. 174:24-175:2). Additionally, all Production Workers, regardless of job title, are subject to a 

training program outlined in a Step Progression Record (Tr. 144: 1-16). While several job titles 

require certification (Tr. 134:3-5; 314:20-315:6; 316:6-9; 347:25-348:1), the certification to 

become a welder is not onerous, and training is provided on the job. When a Production Worker 

bids into a welding position, he or she then completes a three-week in-house class to prepare the 

Production Worker to pass the certification test (Tr. 64: 1-4; 312: 14-19). 

The general training requirements which apply to all employees, as well as the requirement 

that welders and all other Production workers must meet various training and certifications so that 
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they can properly contribute to the integrated process that is the Portland Operation further 

indicates that there is an overwhelming community of interest among all Production Workers. 

vi. The Regional Director did not Assign Appropriate Weight to 
the Identical Terms and Conditions Shared Among All Production Workers. 

The Regional Director correctly found that all Production Workers share an identical 

employee handbook, must adhere to identical work rules, attendance policies, leave policies, and 

performance review protocol (DDE, pg. 16.). However, the Regional Director improperly 

concluded that because the welders were in one pay grade and used welding tools, this removed 

any weight in favor of identical terms and conditions of employment, establishing an 

overwhelming community of interest with other Production Workers. 

The Regional Director failed to acknowledge that other Production Workers receive the 

same pay as those in the petitioned-for unit. Further, simply because employee classifications are 

in different pay grades does not take away from the fact that all employees' functions overlap to 

the point that there is no legitimate basis upon which to exclude certain employees from the larger 

unit. The Regional Director did not place proper weight on the fact that all employees receive the 

same pay increases each year, move through their pay grades at the same step progression, can bid 

into any job within the Portland Operation, and wear the same uniform and protective equipment. 

Further, the Regional Director completely ignored several other identical terms and 

conditions of employment shared among all Production Workers, including: 

• A Production Worker's personnel records, which would include trammg, 
discipline, attendance and leave, etc., are maintained as one cumulative file, 
regardless of which job title, department or P&L center the employee works in or 
transfers to (Tr. 66:9-14 ); 

• Seniority start dates are based on a Production Worker's date of hire with the 
Portland Operation (Tr. 68:9-19); 
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• All Production Workers are entitled to utilize PCC's grievance policy. (Tr. 270:4-
8). Pursuant to PCC Structural's policy, a production worker may submit a 
grievance in those instances where attempts to resolve a problem through normal 
procedures fail. Employees across job classifications are elected from throughout 
the P01iland Operation to serve on a Grievance Board, which is charged with 
reviewing employee grievances. A Grievance Committee, comprised of employee 
representatives from Board, will form to hear the grievance; such Committee will 
be comprised of six (6) members, randomly drawn from the elected pool of 
grievance board members. Four welders (from various P&L Centers across the 
Portland Operation) are currently on the Grievance Board (270:15-271:1); 

• All Production Workers in the Portland Operation are paid by the same payroll 
department and are subject to the same pay grades (Tr. 423:23-25); and 

• All Po1iland Operation employees, regardless of job title, are eligible to participate 
in the Company's QCB ("Quarterly Cash Bonus") program. (Tr. 145:10-146:11). 

The Regional Director effectively took a few small differences, and elevated those minimal 

details over interlocking wage and benefit programs, policy enforcement committees, and identical 

performance evaluations, which are at the very core of collective bargaining. 

I I I 
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I I I 
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I I I 

I I I 

I I I 
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V. CONCLUSION 

Specialty Healthcare was wrongly decided, results in the abdication of the Board's 

statutory responsibility to determine the appropriate unit, creates fractured bargaining units, 

frustrates the purpose of the Act to promote labor peace and stability, and violates Employers' 

and Employees' Due Process and Equal Protection rights. The Board should adopt the rationale 

set forth by current Chairman Miscimarra and former member Hayes in Macy 's and Specialty 

Healthcare respectively and correct this error by reversing Specialty Healthcare. Should the Board 

choose not to right this wrong, it should, at the very least, reverse the decision of the Regional 

Director in this case because the Union's petitioned-for unit of welders is not appropriate as the 

welders are not a readily identifiable group when applying the community of interest standards set 

fo1ih in Specialty Healthcare. Rather, they share an overwhelming community of interest with the 

rest of the 2,450 Production Workers at the Portland Operation such that a fractured unit of only 

welders is not an appropriate unit. 
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Via E-File and E-Mail

Kristin White
National Labor Relations Board, Subregion 36
1220 SW Third Avenue, Suite 605
Portland, OR 97204-2170

Re: PCC Structurals, Inc.
ULP Case No. 19-CA-207792

Dear Ms. White:

On or about October 11, 2017, the International Association of Machinists and
Aerospace Workers, AFL-CIO (“Union”) filed the above-referenced Unfair Labor Practice
Charge (“ULP”) against PCC Structurals, Inc. (“PCC” or “Employer”). By this letter, PCC
is furnishing your office with its position relative to the charges as well as its position on
whether injunctive relief under section 10(j) of the Act is appropriate. This position
statement is supported by the declaration of Brian Keegan, attached hereto. 1

The Union’s allegations that the Employer has violated the Act by failing to bargain

1 By submitting this position statement, the Employer does not waive any objections or affirmative
defenses, including but not limited to the absence of jurisdiction and the applicable statute of
limitations. In addition, the Employer has not completed its investigation of all of the facts relevant
to the allegations contained in the Charge. Therefore, this position statement is provided with the
understanding that the Employer reserves the right to produce additional evidence and may
supply further documentation at a later date. Accordingly, this letter consists only of a response
and an initial statement of position with respect to the allegations made in the Charge. It in no
way reflects all of the possible affirmative defenses that may be available to the Employer in
response to the Charge or in the event of subsequent litigation.

Portland
111 SW Fifth Avenue
Suite 4040
Portland, OR 97204-3604

(503) 242-4262 Tel
(503) 242-4263 Fax

November 2, 2017
Writer's E-mail:
tlyon@fisherphillips.com
rgrimaldi@fisherphillips.com
lhalber@fisherphillips.com
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and failing to provide the Union with information relevant to bargaining is completely
without merit. This is a “test of certification” case. The petitioned-for unit which the
Regional Director certified is not a proper unit. Given that certification of this unit was not
proper, PCC has no obligation to either bargain with the Union or provide it with any
information to assist it in engaging in any bargaining. See Terrace Gardens Plaza, Inc. v.
NLRB, 91 F.3d 222, 226 (D.C. Cir. 1996) (“If [the Union] was improperly certified...then
[the Employer] did not unlawfully refuse to bargain....”).

Because the current unit determined by the Regional Director is not appropriate, it
is clear that the Employer did not violate the Act, and the Region should dismiss the ULP,
or at a minimum defer the investigation until there is a final determination as to the most
appropriate unit.

I. PROCEDURAL HISTORY

After holding a hearing on July 20, 21, and 28, 2017, the Regional Director,
applying Specialty Healthcare, found that the petitioned-for unit is a readily identifiable
group with a sufficient community of interest, and that the remaining Production Workers
do not share an overwhelming community of interest with the petitioned-for unit.

The Employer timely filed its request for review of the decision and stay of the
election. Tellingly, while the Board denied the Employer’s request for a stay of the
election, it is currently considering the Employer’s request for review of the Regional
Director’s decision on the basis that Specialty Healthcare must be overturned, and even
if it should not, the Regional Director’s decision regarding the appropriate unit runs afoul
of the Specialty Healthcare standard. The arguments in support of the Employer’s
Request for Review are hereby incorporated herein. The Board did not automatically
deny the Employer’s request for review, as it has frequently done in earlier cases seeking
the reversal of Specialty Healthcare.

The Region moved forward with an election for the smaller proposed unit on
September 22, 2017. Following the election approving of the Union, the Region certified
the election results on October 2, 2017.

On around October 5, 2017, the Union requested that the Employer engage in
bargaining with the inappropriate bargaining unit and also requested various pieces of
information to assist it with bargaining. (Declaration of Brian Keegan (“Keegan Decl.”), ¶
5.) Because an appropriate bargaining unit does not yet exist, the Employer declined to
participate in bargaining or to provide the Union any information. Keegan Decl., at ¶ 6.)
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II. THE REGION SHOULD STAY ANY UNFAIR LABOR PRACTICE
PROCEEDINGS RELATED TO BARGAINING PENDING FINAL
DETERMINATION OF THE APPROPRIATE UNIT

Because the current unit seeking to bargain with the Employer has not finally been
determined to be the appropriate bargaining unit, the unfair labor practice charge should be
stayed pending a determination from the Board as to the appropriate bargaining unit. Given
that there is no obligation to either bargain with the Union or provide it with any information
to assist it in engaging in any bargaining, there technically is no unfair labor practice for the
Region to investigate. See Terrace Gardens Plaza, Inc. v. NLRB, 91 F.3d 222, 226 (D.C. Cir.
1996).

Further, section 10118 of the Case Handling Manual for Unfair Labor Practice
Proceedings specifically allow the Region to defer making a determination on the merits of a
charge pending the outcome of proceedings on related matters. This includes matters
pending before the Board. Id. While it may not always be appropriate to defer proceedings
in terms of representative disputes, as discussed more fully below, there is no harm to the
Union to wait for the Board’s decision. Specifically, there is potentially another 2,400
employees who would vote and be represented by the union. Investigating and insisting on
moving this charge forward while it is not clear how many, if any, employees should be
represented is counterproductive and simply improper given these unique circumstances.

III. LEGAL ANALYSIS AND ARGUMENT

Case law is clear that the Employer is under no obligation to bargain when a proper
unit has not been certified. See Terrace Gardens Plaza, Inc. v. NLRB, 91 F.3d 222, 226
(D.C. Cir. 1996). Specifically, PCC is under no obligation to engage in bargaining
because the unit as currently outlined by the Regional Director is improper because
Specialty Healthcare and its analysis used by the Regional Director must be overturned,
and in the alternative, the Regional Director did not apply the Specialty Healthcare
standard correctly to the unit at issue here.

A. Specialty Healthcare must be Overturned

For the reasons set forth in the Request for Review, Specialty Healthcare must be
overturned. Specialty Healthcare is inappropriate because Section 9(b) of the Act
requires that the Board determine the appropriate unit. Since Specialty Healthcare, the
Board has ceded its statutory obligation to determine the appropriate unit to the petitioner.
Under the Specialty Healthcare framework, whether there is a readily identifiable group
“has become an infinitely malleable standard that shows that anything goes, regardless
of whether the ‘group’ tracks any organizational or other lines drawn by the Employer,”
effectively removing any responsibility from the Board to make its own decision about the
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appropriate unit. DPI Secuprint, Inc., 362 NLRB No. 172 (2015) (Johnson dissenting).

This does not constitute the requisite analysis of what is appropriate in each case.
As current Chairman Miscimarra’s dissent pointed out in Macy’s, Inc., 361 NLRB No. 4
(2014), Specialty Healthcare undercuts the Board’s “responsibility to evaluate each
proposed unit on its own merits because it upholds petitioned-for units except in limited
circumstances.” Most importantly, Specialty Healthcare’s “overwhelming community of
interest” standard renders “irrelevant in all but the most exceptional circumstances” the
relationship between the members of the petitioned-for unit and their excluded coworkers.

Further, Specialty Healthcare overemphasizes the extent of organization, and
creates fractured units contrary to Board policy and law. Congress entrusted the Board—
not the petitioning union—with the power to make unit determinations “in each case.”
Macy’s, 361 NLRB No. 4, at *29 (2014) (Miscimarra dissenting) (citing 29 U.S.C. §
159(b)). Only the Board may make a determination as to the appropriate bargaining unit
and it must do so without placing controlling weight on the extent of organization. Id.
Congress amended the NLRA to provide that “[i]n determining whether a unit is
appropriate...the extent to which the employees have organized shall not be controlling.”
29 U.S.C. § 159(c)(5). And so while the Board may rely on a union’s choice of unit as
one factor in its analysis, the Board may not assign this factor exclusive or controlling
weight. See May Dept. Stores Co. v. NLRB, 454 F.2d 148, 150 (9th Cir. 1972). It cannot
be dispositive.

But now, Specialty Healthcare establishes as a rule the exact determination
prohibited by the Act. Under Specialty Healthcare, the Board “determined” bargaining
units are the units requested by the petitioning union on the basis of its extent of
organizing. See, In Re Specialty Healthcare & Rehab. Ctr. of Mobile, 357 NLRB 934, 951
(2011) (Hayes dissenting) As Member Hayes acknowledged, “By presuming the union-
proposed unit proper unless there is ‘an overwhelming community of interest’ with
excluded employees, the Board effectively accorded controlling weight to the extent of
union organization. This is because ‘the union will propose the unit it has organized.’” Id.
(quoting Laidlaw Waste Systems, Inc. v. NLRB, 934 F.2d 898, 900 (7th Cir. 1991)). The
Act prohibits the Board from providing controlling weight to the extent of the union’s
organizing. However, by allowing Specialty Healthcare to stand, the Board continues to
place controlling weight on the union’s extent of organization in violation of Section 9(c)(5)
of the Act.

The Board will not approve of fractured units; that is, combinations of employees
that have no rational basis. Odwalla, Inc., 357 NLRB No. 1608, 1612 (2011). A petitioner
cannot fracture a unit, seeking representation in “an arbitrary segment” of what would be
an appropriate unit, where “no legitimate basis upon which to exclude” certain employees
while at the same time including all the other classifications in the petitioned-for unit.
Odwalla, Inc., 357 NLRB 1608, 1612 (2011); Pratt & Whitney, 327 NLRB 1213, 1217
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(1999).

However, in Specialty Healthcare, the Board majority did away with this criteria for
determining whether a petitioned-for unit is appropriate for bargaining, and replaced it
with an open-ended standard that ignores the importance of shared interests between
petitioned-for employees and their excluded coworkers. DPI Secuprint, Inc., 362 NLRB
No. 172 (2015) (Johnson dissenting) (“Specialty Healthcare fairly well guarantees the
proliferation of fractured units that can only hobble a unionized employer’s ability to
manage production and to retain a necessary flexibility to respond to industry change.”).

Finally, Specialty Healthcare violates rights guaranteed to all employees under the
Act, and frustrates due process and equal protection rights for all employees and
employers. The Board has long held that part of its mission of insuring employees have
the full benefit of their right to self-organization, and to collective bargaining, is to create
efficient and stable collective bargaining relationships. See Kalamazoo Paper Box Corp.,
136 NLRB 134, 137 (1962). Section 9(b) maintains that unit determinations must “assure
to employees the fullest freedom in exercising the rights guaranteed by [the] Act.” 29 USC
§159(b).

Section 7 of the Act also dictates that, in addition to protecting the right of
employees to engage in protected activities, the Act protects “the right to refrain from any
or all of such activities.” 29 USC §157. These important amendments to the Act
“emphasized that one of the principal purposes of the [Act] is to give employees full
freedom to choose or not to choose representatives for collective bargaining.” Thus, the
Act requires the Board to consider the full range of employee rights—both to engage in
collective bargaining and to refrain from it—when making bargaining unit determinations.

As current Chairman Miscimarra observed in Macy’s, the remaining obligation of
the Board in its unit determination analysis is to consider whether the rights of non-
petitioned-for employees warrant their inclusion in any bargaining unit, so as to protect
the Section 7 rights of excluded employees as well. Macy’s & Local 1445, 361 NLRB No.
4 (July 22, 2014) (Miscimarra dissenting). As he explained, “[a]ll statutory employees
have Section 7 rights, whether or not they are initially included in the petitioned-for unit.
And the Act’s two most important core principles governing elections--the concepts of
‘exclusive representation’ and ‘majority rule,’ . . . are completely dependent on the scope
of the unit.” Id. However, such inquiry is effectively precluded under Specialty
Healthcare.

The Due Process Clause of the Fifth Amendment states no person shall be
“deprived of life, liberty, or property without due process of law.” U.S. Const. Amend. V.
Further, the Fourteenth Amendment, which applies to the federal government in addition
to private institutions, is essentially a direction that all persons similarly situated should
be treated alike.” City of Cleburne v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985).
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The Employer’s right to dictate its manufacturing processes, coupled with the necessary
employees who must come together to produce one product is necessarily intertwined
with the liberty and property rights protected by the due process clause. Standards and
tests developed by the Board cannot be based on rationales that are “so unreasonable
as to be arbitrary and capricious.” West Coast Media, Inc. v. F.C.C., 695 F.2d 617, 620-
621 (D.C. Cir. 1982). Due process has been compromised in light of the Board’s duty to
support organizing in combination with a community of interest analysis which can be
manipulated to allow any one factor, except for the extent of organizing, to take a
dominant position. As explained above, the arbitrary test that has evolved since Specialty
Healthcare nearly always results in a petition that conforms to an appropriate unit. This
virtually irrebuttable determination of an appropriate unit flies in the face of equal
protection and the Act’s purpose to provide employees the “fullest freedom in exercising
the rights guaranteed under the Act.” Bartlett Collins Co., 344 NLRB 484 (2001). See
also, 29 U.S.C. § 157.

B. The Current Unit is not Appropriate and a Finding of the Actual Appropriate
Unit must Occur before Bargaining

Under the Board’s decision in Specialty Healthcare, 357 NLRB 934, 945 (2011), a
petitioned-for unit is appropriate if 1) the petitioned-for employees are readily identifiable
as a group and the petitioned-for employees share a sufficient community of interest; and
2) if the employer contends only a larger unit is appropriate, the petitioned-for unit does
not share an overwhelming community of interest with employees outside the petitioned-
for unit. Macy’s, Inc., 361 NLRB No. 4, slip op. at 7, 8 (2014); Bergdorf Goodman, 361
NLRB No. 11, slip op. at 2 (2014). In applying this test, if the Board finds the petitioned-
for unit is appropriate under the first prong, the burden shifts to the employer to prove
under the second prong that an overwhelming community of interest exists between the
petitioned-for employees and other employees. See Bergdorf, 361 NLRB No. 11, slip op.
at 2-3 (holding that even though the petitioned-for employees were readily identifiable as
a group, the petitioned-for unit was inappropriate because the employees did not share a
community of interest).

1. The Petitioned-For Unit is not a Distinct Group

The Portland Operation is comprised of three Profit and Loss (P&L) Centers: Large
Parts Campus (“LPC”), Small Steel Business Operation (“SSBO”), and Deer Creek
Annex (“DCA”), located in multiple buildings within a 5 mile radius. The casting process
is the same throughout the entire Portland Operation regardless of the P&L center and
the fundamental casting process has remained unchanged for the last ten years. A
welder’s job function is to help repair defects in the casting in coordination with other
Production Workers. Welders in conjunction with grinders, help repair defects in castings
identified by inspectors, and that were created earlier in the manufacturing cycle. Welders
and grinders use some of the same tools, including, for example grinding tools. Welders
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also perform functions that overlap with other Production Workers; for example, while not
certified radiographers, welders read x-ray film to review the welds they put in castings.
Likewise, welders are not the only Production Workers who weld: electrode fabricators,
millwrights, wax assemblers and pattern finishers all weld as part of their job duties.

Each P&L center reports to a General Manager who oversees production within
that center. Within each center, production superintendents oversee multiple production
supervisors, who oversee multiple departments with various Production Workers working
in each department. There is no separate “Welding” department. Rather, welders are
distributed among the three P&L Centers, 16 different departments, with 21 supervisors,
in 8 different buildings. It is undisputed that welders are combined with up to
approximately fifteen (15) other job titles in any particular department.

Other production workers weld metal as a part of their job functions. Ultimately,
all employees are tasked with ensuring castings do not reach the Employer’s customers
with any defects. This distinct task is the same of all production workers and is not unique
to the petitioned-for unit.

Additionally, all welders do not exclusively operate in one physical location at all
times. The locations in which the petitioned-for employees work are the same locations
where all Portland Production Workers are every single shift.

The fact that welders do not have the requisite community of interest to make up
a separate, distinct unit is also supported by the following facts:

• All Production Workers are provided the same training with regard to safety
and general operations and procedure and are subject to the training
program outlined in the Step Progression Record; any additional training to
be certified as a welder is not onerous and is conducted in house;

• Welders do not perform distinct job functions and there is overlap of job
duties among all Production Workers;

• All Production Workers are functionally integrated in the Portland
Operation’s highly integrated manufacturing cycle;

• All Production Workers, including welders, have frequent contact and
interchange with one another;

• All Production Workers share common terms and conditions of
employment, including that they are subject to the same handbook, pay
practices, and health and welfare benefits;

• All Production Workers can transfer and perform work through each of the
Profit Centers;

• All Production Workers are entitled to bid into open positions; more than
50% of the current welders worked in other production positions first;
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• All Production Workers are part of the same pay grade system, receive the
same percentage annual raise and participate in the Company’s and they
participate in the Company’s Quarterly Cash Bonus program, which
rewards teamwork;

• The Policy Review Committee and Grievance Board are comprised of
employees representing All Production Workers and each include at least
one welder;

• Welders are not separately supervised; supervisors supervise Production
Workers with as many as fifteen different job titles;

• The orientation for all Production Workers is virtually identical; and
• All Production Workers record their time in the same manner and are paid

on the same date.

In short, the facts show the employees in the petitioned-for unit do not have
meaningfully distinct interests from the excluded employees. Here, the rework welders
and rework specialists share the same duties of working together with all production
employees to ensure a defect-free product is delivered to the customer. The only distinct
characteristic of the petitioned-for unit is that they weld more often than other employees.
This alone is insufficient to establish the welders as a separate and distinct group from
the Employer’s other production workers.

2. The Excluded Employees Share an Overwhelming Community of
Interest with the Petitioned-For Unit

The remaining Portland Production Workers of the Employer’s highly integrated
production process share an overwhelming community of interest with the petitioned-for
unit as required under Specialty Healthcare. Departmental organization, employee
supervision, employee training, job duties, contact, and interchange weigh in favor of
showing an overwhelming community of interest between the proposed unit of all
production workers.

Employees share an overwhelming community of interest when there is no
legitimate basis upon which to exclude certain employees from the petitioned-for unit
because the traditional community of interests factors “overlap almost completely.” See
Macy’s, 361 NLRB No. 4, slip op. at 7 (quoting Specialty Healthcare, 357 NLRB No. 83,
slip op. at 12). The evidence here establishes the petitioned-for welding employees share
an overwhelming community of interest with the remaining Production Workers of the
Portland Operation.

Here, all Production Workers share identical terms and conditions of employment,
participate in similar trainings, share the same supervisors and departments, have
frequent contact and interchange, and all participate equally in the Employer’s highly
integrative process.
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The Regional Director’s decision to create a fractured unit of welders separate from
the rest of the functionally equivalent Production Workers was a complete mistake. The
opportunity is currently before the Board to determine the actual appropriate unit. While
there is no appropriate unit, the Employer had no obligation to bargain with the union nor
did it have an obligation to provide information to assist in bargaining. As such, the
Union’s charge must be dismissed, or at the very minimum, stayed pending the Board’s
review of the Regional Director’s decision.

C. Injunctive Relief under Section 10(j) of the Act is Inappropriate

For the Regional Director to seek injunctive relief under § 10(j) of the Act, he must
establish that 1) the party is likely to succeed on the merits of the Unfair Labor Practice
Charge; 2) the requesting party is likely to suffer irreparable harm in the absence of
preliminary relief; 3) the balance of equities tips in the harmed party’s favor; and 4) an
injunction is in the public interest. Frankl v. HTH Corp., 650 F.3d 1334, 1355 (9th Cir.
2011). Based on the facts and case at hand, 10(j) injunctive relief is unnecessary and
overly damaging to the Employer.

Where, as here, a substantial representational issue has been raised and is
pending before the Board, a mandatory injunction compelling bargaining is inappropriate.
The Board, in utilizing its expertise, must carefully consider the various factors which
determine the appropriateness of a bargaining unit, there being a particular need for the
primary exercise of the Board’s discretion before a court compels bargaining between the
parties involved.

Assuming that the purpose of § 10(j) was to preserve or restore the status quo, the
court continued, such a purpose would not be furthered by the issuance of the relief here
sought, and the court should not attempt to place the parties in status quo, since the
designation of the appropriate bargaining unit at the new plant might yet be altered by
subsequent Board order.

1. Likelihood of Success on the Merits

The Union will not be able to show any persuasive evidence of succeeding on the
merits of its charge against the Employer for failing to bargain. Case law is clear that
refusing to bargain when there is not a clearly defined unit approved by the Board, an
Employer cannot commit an unfair labor practice by refusing to bargain.

In this case, a substantial representational issue has been raised and is pending
before the Board, a mandatory injunction compelling bargaining is inappropriate. . The
Board, in utilizing its expertise, must carefully consider the various factors which
determine the appropriateness of a bargaining unit. See, e.g., 29 U.S.C. § 159(b) (“The
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Board shall decide in each case whether, in order to assure the employees the fullest
freedom in exercising the rights guaranteed by this Act, the unit appropriate for the
purposes of collective bargaining.”). As such, there is a particular need for the primary
exercise of the Board’s discretion before a court compels bargaining between the parties
involved. Because there is no proper bargaining unit, and it is necessary for the parties
to await the Board’s decision before bargaining to determine the appropriate unit, the
Regional Director will not be able to show that the Union has a strong likelihood of
prevailing on the merits of this charge.

2. Irreparable Harm

In Winter v. Natural Resources Defense Council, Inc., 555 U.S. 7 (2008), the
Supreme Court made clear that a preliminary injunction is an "extraordinary remedy never
awarded as of right" and that to obtain such a remedy, the petitioner must establish that
irreparable harm is "likely in the absence of an injunction." Id. at 22-24. The Court faulted
the Ninth Circuit for entering an injunction even though the record contained "no evidence"
of irreparable harm. 555 U.S. at 12. The Court, moreover, flatly rejected the Ninth Circuit's
apparent sliding scale approach to irreparable injury: "a plaintiff [who] demonstrates a
strong likelihood of prevailing on the merits, [may obtain] a preliminary injunction . . .
based only on a 'possibility' of irreparable harm." 555 U.S. at 21. The Court required a
"clear showing" of irreparable harm to support a preliminary injunction, thereby confirming
that any reduction in the petitioner's burden is impermissible. Id. at 22.

PCC's primary avenue to challenge the scope (i.e., the appropriateness) of the
bargaining unit the Union seeks to represent at this time while the Request for Review is
pending is to refuse to bargain. This procedure is compelled by the NLRA itself. As
explained in American Federation of Labor v. NLRB, 308 U.S. 401 (1940), the NLRA does
not provide for direct review of representation or unit certification actions, unless such
review arises out of orders prohibiting unfair labor practices. The natural consequence of
this process is that employees are denied bargaining rights until the technical refusal to
bargain claim is resolved. It is counterproductive to force the Employer to bargain with
the Union regarding the terms and conditions of employment for a micro unit of employees
when the Board could easily invalidate the small unit, placing the interests of more than
2000 employees into consideration for all parties.

There is no evidence to support the conclusion that a refusal to bargain
immediately following a Regional Director’s erroneous decision excluding more than 2000
employees who should have the right to vote in an election to determine if they will be
represented by the Union causes irreparable harm. If anything, the employees seeking
to be included in the proposed unit stand to be the most harmed if the Employer is forced
to bargain with an improperly certified micro unit.

There can be no inherent injury to the Union solely as a result of PCC’s decision
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to refuse to bargain in order to contest the scope of the bargaining unit, as this is the
procedure that Congress, the Supreme Court and the Board have deemed it must follow.
See eBay, Inc. v. MercExchange LLC, 554 U.S. 388, 392 (2006) ("[T]he creation of a right
is distinct from the provision of remedies for violations of that right.");

When quantifiable damages are available, it is less likely that irreparable harm
exists to the extent that injunctive relief is necessary. Chicago Typographical Union, No.
16 v. Chicago Newspaper Publishers' Ass'n, 620 F.2d 602, 604 (7th Cir. 1980). Here,
collective bargaining, as a right, has a well-established value, namely the amount of the
employees' monthly dues obligation. As such, a refusal to bargain has a quantifiable,
monetary value and can be compensated via monetary damages, further making
injunctive relief inappropriate.

3. Balance of Equities

On one side of the balance is the Union and the welding employees who have not
suffered any irreparable harm and will not be able to show any harm is likely in the future.
On the other side, PCC will be forced to impermissibly bear the burden of an injunction
and the threat of contempt simply to access the legal process under circumstances not
generally considered irreparable by Congress or the Court. Cf. Johnson v. Avery, 393
U.S. 483 (1969).

The Union cannot point to any evidence that welding employees are being harmed
to the point that injunctive relief is appropriate. While the consequence of forcing PCC to
bargain with a unit before it is properly recognized by the Board is insurmountable, the
Union and welding employees waiting to bargain for an initial contract until the
appropriateness of the bargaining unit is sorted out presents no quantifiable harm. As
such, injunctive relief is not necessary and ultimately will only harm the Employer without
remedying any alleged irreparable harm experienced by the Union.

Moreover, as a result of bargaining, PCC will be required to provide the Union
private, confidential information regarding its finances, its business and its employees.
See Anheuser Busch, 365 NLRB No. 123 at 1-2 (Aug. 16, 2016) (union's request for 19
different categories of information in advance of bargaining "presumptively relevant" and
"must be furnished").

If the Region seeks an injunction, it necessarily places PCC in an untenable
position. Absent a refusal to bargain giving rise to an alleged unfair labor practice, PCC
cannot assert the unit is inappropriate while it awaits the Board’s final decision on what is
an appropriate unit.
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4. Public Interest

It is not in the public interest to disrupt or otherwise interfere with the NLRB's
normal adjudicative processes absent substantial cause. It is also not in the public interest
to burden access to the judicial process by making the price of admission compliance
with an injunction under threat of contempt while the litigation progresses. Here, PCC has
not engaged in any flagrant misconduct to undermine the Union, nor has it taken any
actions to adversely impact the welders’ terms and conditions of employment. Thus, a
stay pending a decision from this Court is in the public interest. See Sharp v. Miller Waste
Mills, Inc., 22 F.Supp.2d 1006, 1013 (D. Minn. 1998) (refusing to issue interim bargaining
order and instead issuing more narrow injunction that served the public interest "by
protecting the integrity of the administrative process Congress" established); see also
Taylor, 458 F.Supp. at 157 (refusing to enter bargaining order because (as here) the
appropriate bargaining unit had not been determined).

There are no aggravating circumstances that warrant bypassing the normal NLRB
processes and granting interim injunctive relief. To the contrary, there is a notable
absence of classic evidence of harm. Specifically:

• There is no evidence that PCC engaged in direct-dealing with employees;
• There is no evidence that PCC has supported or enabled a competing
union;
• There is no evidence that PCC engaged in unlawful surveillance,
interrogation, or coercion of employees;
• There is no evidence that PCC has made promises or offered benefits to
welding employees (or any other production worker) to urge them to repudiate the
Union; and
• There is no evidence that PCC has made negative statements about the
Union.

As a result, there is no public interest in forcing the Employer to bargain with an
inappropriate unit while awaiting the Board’s determination as to the appropriate unit for
bargaining and for purposes of providing information to the Union.

IV. CONCLUSION

Under the regime imposed by Congress, as interpreted and applied by the
Supreme Court and the NLRB, the primary remedy available to PCC at this point to
challenge the appropriateness of the bargaining unit is to refuse to bargain while waiting
to hear from the Board regarding its decision as to the appropriate bargaining unit. Am.
Fed'n of Labor v. NLRB, 308 U.S. 401, 406-11 (1940). This is because the NLRB has
foreclosed access to any other unit determination process. See Cent. Parking Sys., 335
NLRB 390, 391 (2001).
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Seeking an injunction is a substantial burden on PCC’s access to the legal process
and on the public's interest in allowing that access, as it compels PCC under penalty of
contempt to bargain while PCC's obligation to do so is determined. The public has an
overarching interest in permitting access to the courts to pursue non-frivolous claims. See
Bill Johnson's Restaurants v. NLRB, 461 U.S. 731 (1983).The public interest in having
the agency tasked by Congress with deciding this issue is also burdened, as the
preliminary injunction is effectively the whole ball game. Therefore, the Union’s charge
must be dismissed, or at a minimum stayed pending the Board’s decision regarding the
Employer’s request for review, and an injunction to force the Employer to bargain is
completely inappropriate.

Very truly yours,

TODD A. LYON
RICK GRIMALDI
LORI ARMSTRONG HALBER
FISHER & PHILLIPS LLP

TAL:DCG

Enclosures

cc: Management Team



DECLARATION OF BRIAN KEEGAN 

I, Brian Keegan, declare and state as follows based on my personal knowledge:

1. I am over 18 years of age and am voluntarily providing this declaration in support

of the Employer's position statement submitted in this case. I have not been threatened or

forced by my employer, my employer's attorney, or anyone else to provide this declaration, nor

have I been promised any benefit in return for giving this declaration.

2. I am the Vice President of Human Resources for PCC Structurals, Inc. ("PCC"). I

have held this position since January 1, 2017, and have worked for the company since April 10,

2014.

3. In my capacity as Vice President of Human Resources, I am aware of the recent

organizing campaign of PCC's welding employees, and that the Regional Director certified a

unit of welding employees to be represented by The International Association of Machinists and

Aerospace Workers, AFL-CIO.

4. PCC has filed with the Board a Request for Review of the Regional Director's

decision, and is currently waiting for a decision from the Board as to the appropriate bargaining

unit.

5. On around October 5, 2017, the Union requested that PCC begin bargaining for

an initial contract and requested various pieces of information to assist it in bargaining.

6. Because an appropriate bargaining unit does not yet exist, I informed the Union

on around October 10, 2017 that the Employer declines to participate in bargaining or to provide

the Union any information until the proper unit is clarified.

///
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l have reviewed the above statement, consisting of two pages, including this page. I

fully understand its contents, and I declare under penalty of perjury under the United States of

America that the foregoing is true to the best of my knowledge and belief. I have been provided

a copy of this statement at the time is was signed.

Executed this 
rli 

day of November, 2017.

\
----------
5-

Brian Keegan

PCC Structurals, Inc, Page 2 of 2
Case 19-CA-207792
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NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes. 

PCC Structurals, Inc. and International Association 
of Machinists & Aerospace Workers, AFL–CIO, 
District Lodge W24.  Case 19–RC–202188 

December 15, 2017 
ORDER GRANTING REVIEW AND REMANDING 
BY CHAIRMAN MISCIMARRA AND MEMBERS PEARCE, 

MCFERRAN, KAPLAN, AND EMANUEL 
The Employer requests review of the Regional Direc-

tor’s Decision and Direction of Election, in which the 
Regional Director found that a petitioned-for unit of ap-
proximately 100 full-time and regular part-time rework 
welders and rework specialists employed by the Employ-
er at its facilities in Portland, Clackamas, and Milwaukie, 
Oregon, comprise a unit appropriate for collective bar-
gaining.1  The Employer contends that the smallest ap-
propriate unit is a wall-to-wall unit of 2565 production 
and maintenance employees in approximately 120 job 
classifications.  For the reasons stated below, we grant 
review, clarify the applicable standard, and remand this 
case to the Regional Director for further appropriate ac-
tion consistent with this Order.2   

Today, we clarify the correct standard for determining 
whether a proposed bargaining unit constitutes an appro-
priate unit for collective bargaining when the employer 
contends that the smallest appropriate unit must include 
additional employees.  In so doing, and for the reasons 
explained below, we overrule the Board’s decision in 
Specialty Healthcare & Rehabilitation Center of Mobile, 
357 NLRB 934 (2011) (Specialty Healthcare), enfd. sub 
nom. Kindred Nursing Centers East, LLC v. NLRB, 727 
F.3d 552 (6th Cir. 2013), and we reinstate the traditional 
community-of interest standard as articulated in, e.g., 
United Operations, Inc., 338 NLRB 123 (2002).3 
                                            

1  The Regional Director determined that an additional employee 
designated in the petition as a rework specialist/crucible repair employ-
ee may vote subject to challenge.  Discussion of the Regional Direc-
tor’s analysis and findings herein relates to the petitioned-for rework 
welders and rework specialists.  

The election was held on September 22, 2017.  The tally was 54–38 
in favor of the Petitioner, with two challenged ballots, a number insuf-
ficient to affect the result.  

2  We do not rely on the Regional Director’s citations to Guide Dogs 
for the Blind, Inc., 359 NLRB 1412 (2013), a decision that included 
two members whose appointments were subsequently found invalid by 
the Supreme Court. See NLRB v. Noel Canning, 134 S.Ct. 2550 (2014). 

3  Additionally, for the reasons stated by former Member Hayes in 
his dissenting opinion in Specialty Healthcare, we reinstate the stand-
ard established in Park Manor Care Center, 305 NLRB 872 (1991), for 
determining appropriate bargaining units in nonacute healthcare facili-

Background 
The Employer manufactures steel, superalloy, and tita-

nium castings for use in jet aircraft engines, airframes, 
industrial gas turbine engines, medical prosthetic devic-
es, and other industry markets.  The Employer’s opera-
tion in the Portland, Oregon area consists of three “profit 
and loss centers” located within approximately a 5-mile 
radius of one another.  Petitioner and Employer agree 
that these three centers comprise the entire Portland op-
eration.  As described by the Regional Director, the 
manufacturing process is the same at all three facilities.  
That process involves two stages.  The first or “front 
end” stage involves creation of the casting.  In this stage, 
production employees create a wax mold of the custom-
er’s product, “invest” the mold by alternately dipping it 
into a slurry and into sand until a hard ceramic shell is 
formed around the wax, and then melt the wax away to 
leave the empty ceramic shell, into which liquid metal is 
poured to create the casting.  The second stage (some-
times referred to as “back end”) involves inspecting and 
reworking the casting.  The employees in the petitioned-
for unit are welders who work in the “back end” stage of 
the production process, primarily repairing defects in the 
metal castings.  The exception is the one rework special-
ist/crucible repair employee, who appears to work in the 
“front end” or casting portion of the manufacturing pro-
cess.  

To determine the appropriateness of the petitioned-for 
unit, the Regional Director applied the standard set forth 
in Specialty Healthcare.  As a Board majority explained 
its standard in that decision, when a union seeks to repre-
sent a unit of employees “who are readily identifiable as 
a group (based on job classifications, departments, func-
tions, work locations, skills, or similar factors), and the 
Board finds that the employees in the group share a 
community of interest after considering the traditional 
criteria, the Board will find the petitioned-for unit to be 
an appropriate unit” for bargaining.  Specialty 
Healthcare, 357 NLRB at 945–946.  If the petitioned-for 
unit is deemed appropriate, the burden shifts to the pro-
ponent of a larger unit (typically the employer) to 
demonstrate that the additional employees the proponent 
seeks to include “share ‘an overwhelming community of 
interest’” with the petitioned-for employees, “such that 
there ‘is no legitimate basis upon which to exclude cer-
tain employees from’” the petitioned-for unit because the 
traditional community-of-interest factors “‘overlap al-
most completely.’”  Id. at 944 (quoting Blue Man Vegas, 
LLC v. NLRB, 529 F.3d 417, 422 (D.C. Cir. 2008)).  
                                                                      
ties.  See Specialty Healthcare, 357 NLRB at 948–950 (Member 
Hayes, dissenting). 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033678861&pubNum=0000708&originatingDoc=I07aaafcc519611e7b73588f1a9cfce05&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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Applying the foregoing standard, the Regional Direc-
tor first concluded that the employees in the petitioned-
for unit are readily identifiable as a group on the basis 
that the employees in the proposed unit are welders in 
related job classifications who repair manufacturing de-
fects in metal castings.   

The Regional Director further concluded that the peti-
tioned-for rework welders and rework specialists share a 
community of interest amongst themselves under the 
traditional criteria.  In this regard, however, he found that 
two factors weigh against a community-of-interest find-
ing.  First, the unit sought by the Petitioner does not con-
form to an administrative grouping or department within 
the Employer’s organizational structure, and the employ-
ees in the proposed unit are scattered throughout numer-
ous departments in the Portland operation.  Second, the 
petitioned-for employees do not share common supervi-
sion.  Rather, employees with a variety of job titles report 
to each production supervisor, and no production super-
visor oversees only the petitioned-for employees.  Thus, 
rework welders and rework specialists testified that their 
immediate supervisors “also supervise rework grinders, 
visual dimensional inspectors, x-ray shooters and read-
ers, and florescent penetrant inspectors.”   

Notwithstanding these two factors adverse to the pro-
posed unit, the Regional Director found that a number of 
factors favor a finding that the petitioned-for employees 
share a community of interest with one another, includ-
ing shared skills, training, certification requirements, and 
in-house training requirements.  He also found that the 
petitioned-for rework welders and rework specialists are 
functionally integrated amongst themselves because they 
all perform the same work:  repairing defects in metal 
castings.4  As for employee contact, the Regional Direc-
tor found that rework welders and rework specialists 
work either in open-air chambers or in booths, and the 
booths are adjacent to one another.5  While evidence of 
temporary interchange with employees outside the pro-
posed unit was inconclusive, and such interchange ap-
pears minimal, the Regional Director found permanent 
interchange within the petitioned-for unit in that all re-
work specialists were previously rework welders.6  The 
                                            

4  Rework specialists perform additional tasks as well:  training re-
work welders and providing other project support.  Rework specialists 
outrank rework welders.  Applicants for rework specialist positions are 
required to be step 6 rework welders—the highest rework-welder 
step—with a minimum of 5 years’ experience at step 6.    

5  The Regional Director made no findings regarding the location of 
the open-air chambers or whether they are adjacent to other open-air 
chambers or to the welding booths. 

6  Approximately 55 of the petitioned-for welders previously held 
other positions with the Employer.  However, it is rare for welders, who 

Regional Director also based his community-of-interest 
finding on evidence that the petitioned-for employees 
share many of the same terms and conditions of em-
ployment, even though all production employees share 
the same terms and conditions.  Thus, all production em-
ployees, including the petitioned-for employees, work 
similar hours, are paid on the same wage scale, receive 
the same benefits, are subject to the same employee 
handbook and work rules, wear similar attire and protec-
tive gear (steel-toed shoes, safety glasses and hearing 
protection), work under the same safety requirements, 
and participate in ongoing training regarding harassment, 
safety, and other matters.    

Turning to the second step of the Specialty Healthcare 
analysis, the Regional Director rejected the Employer’s 
contention that the rest of the production and mainte-
nance employees share an “overwhelming community of 
interest” with the petitioned-for employees and must 
therefore be included in the unit.  He acknowledged that 
functional integration weighs in favor of finding an 
overwhelming community of interest between the peti-
tioned-for employees and the rest of the production em-
ployees:  rework welders and rework specialists function 
as part of an integrated production process, repairing 
defects identified by other employees and working in 
“rework teams” that include employees in other job clas-
sifications.  He also recognized that the petitioned-for 
unit does not track departmental lines and the employees 
therein are not separately supervised.  But he concluded 
that the Employer did not carry its burden to establish 
that the smallest appropriate unit is a wall-to-wall pro-
duction and maintenance unit.  In this regard, he deter-
mined that shared terms and conditions of employment 
constituted a neutral factor:  on one hand, all of the Em-
ployer’s production and maintenance employees are sub-
ject to the same policies and rules, work similar hours, 
are paid under the same wage structure, receive the same 
benefits, and wear the same attire and protective equip-
ment; on the other hand, the welders are paid at the high 
end of the pay scale, and they use distinctive welding and 
metalwork equipment.  Further, the Regional Director 
found that the welders’ distinct qualifications and train-
ing, their performance of distinct job duties, their limited 
contact with other employees, and the lack of significant 
interchange across proposed-unit lines all weigh against 
a finding that the petitioned-for employees share an 
overwhelming community of interest with the remainder 
of the production and maintenance employees.     
                                                                      
are paid near the high end of the wage scale, to move into nonwelding 
positions other than managerial positions. 
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In its request for review, the Employer contends that 
Specialty Healthcare was wrongly decided.  Alternative-
ly, the Employer argues that even under the Specialty 
Healthcare standard, the petitioned-for employees are 
not a readily identifiable group, and they share an over-
whelming community of interest with the remainder of 
the production and maintenance employees.  In arguing 
that the Board should overrule Specialty Healthcare, the 
Employer contends that in Specialty Healthcare, the 
Board effectively abdicated its duty to determine an ap-
propriate unit on a case-by-case basis as required by Sec-
tion 9(b) of the Act; that it gave controlling weight to the 
extent of union organizing in making unit determina-
tions; that the Specialty Healthcare standard results in 
the proliferation of fractured bargaining units because it 
ignores the importance of shared interests among peti-
tioned-for and excluded employees; and that it does not 
adequately consider the Section 7 rights of excluded em-
ployees.   

Discussion 
A. The Board’s Role in Determining Appropriate  

Bargaining Units 
The National Labor Relations Act (NLRA or Act) and 

its legislative history establish three benchmarks that 
must guide the Board in making determinations regard-
ing appropriate bargaining units. 

First, Section 9(a) of the Act provides that employees 
have a right to representation by a labor organization 
“designated or selected for the purposes of collective 
bargaining by the majority of the employees in a unit 
appropriate for such purposes.”7  Thus, questions about 
unit appropriateness are to be resolved by reference to 
the “purposes” of representation, should a unit majority 
choose to be represented—namely, “collective bargain-
ing.”8 
                                            

7  Sec. 9(a) (emphasis added).  The Supreme Court has indicated that 
Sec. 9(a) “suggests that employees may seek to organize ‘a unit’ that is 
‘appropriate’—not necessarily the single most appropriate unit.”  Amer-
ican Hospital Assn. v. NLRB, 499 U.S. 606, 610 (1991) (emphasis in 
original; citations omitted).  See also Serramonte Oldsmobile, Inc. v. 
NLRB, 86 F.3d 227, 236 (D.C. Cir. 1996) (the NLRB “need only select 
an appropriate unit, not the most appropriate unit”). 

8  As the Board observed 55 years ago: 
As we view our obligation under the statute, it is the mandate of Con-
gress that this Board “shall decide in each case . . . the unit appropriate 
for the purpose of collective bargaining.”  In performing this function, 
the Board must maintain the two-fold objective of insuring to employ-
ees their rights to self-organization and freedom of choice in collective 
bargaining and of fostering industrial peace and stability through col-
lective bargaining.  In determining the appropriate unit, the Board de-
lineates the grouping of employees within which freedom of choice 
may be given collective expression.  At the same time it creates the 
context within which the process of collective bargaining must func-
tion.  Because the scope of the unit is basic to and permeates the 

Second, Congress contemplated that whenever unit 
appropriateness is questioned, the Board would conduct a 
meaningful evaluation.  Section 9(b) states:  “The Board 
shall decide in each case whether, in order to assure to 
employees the fullest freedom in exercising the rights 
guaranteed by this Act, the unit appropriate for the pur-
poses of collective bargaining shall be the employer unit, 
craft unit, plant unit, or subdivision thereof.”9  Referring 
to the “natural reading” of the phrase “in each case,” the 
Supreme Court has stated that 
 

whenever there is a disagreement about the appropri-
ateness of a unit, the Board shall resolve the dispute.  
Under this reading, the words “in each case” are syn-
onymous with “whenever necessary” or “in any case in 
which there is a dispute.”  Congress chose not to enact 
a general rule that would require plant unions, craft un-
ions, or industry-wide unions for every employer in 
every line of commerce, but also chose not to leave the 
decision up to employees or employers alone.  Instead, 
the decision “in each case” in which a dispute arises is 
to be made by the Board.10 

  

Third, the language in Section 9(b) as it now exists re-
sulted from intentional legislative choices made by Con-
gress over time, and the history of those changes reveals 
an increasing emphasis on the role to be played by the 
Board in determining appropriate bargaining units.  The 
earliest versions of the Wagner Act legislation, intro-
duced in 1934, did not contain the phrase “in each case,” 
nor did they state that the Board must “assure to employ-
ees the fullest freedom in exercising the rights guaran-
teed by this Act.”  The initial wording simply stated:  
“The Board shall determine whether eligibility to partici-
pate in elections shall be determined on the basis of the 
employer unit, craft unit, plant unit, or other appropriate 
grouping.”11 
                                                                      

whole of the collective-bargaining relationship, each unit determina-
tion, in order to further effective expression of the statutory purposes, 
must have a direct relevancy to the circumstances within which collec-
tive bargaining is to take place.  For, if the unit determination fails to 
relate to the factual situation with which the parties must deal, effi-
cient and stable collective bargaining is undermined rather than fos-
tered. 

Kalamazoo Paper Box Co., 136 NLRB 134, 137 (1962) (emphasis 
added; internal footnotes omitted). 

9  NLRA Sec. 9(b) (emphasis added). 
10 American Hospital Assn. v. NLRB, 499 U.S. at 611 (emphasis 

added).  See also id. at 614 (Sec. 9(b) requires “that the Board decide 
the appropriate unit in every case in which there is a dispute.”). 

11 See, e.g., S. 2926, 73d Cong. § 207 (1934), reprinted in 1 NLRB, 
Legislative History of the National Labor Relations Act, 1935 (herein-
after “NLRA Hist.”) 11 (1949).  See also S. 2926, 73d Cong. § 10(a) 
(1934), reprinted in 1 NLRA Hist. 1095 (“The Board shall decide 
whether eligibility to participate in a choice of representatives shall be 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991078993&pubNum=0000780&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_780_610&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_610
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991078993&pubNum=0000780&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_780_610&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_610
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996131411&pubNum=0000506&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_506_236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_236
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996131411&pubNum=0000506&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_506_236&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_236
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991078993&pubNum=0000780&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_780_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_611
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991078993&pubNum=0000780&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_780_614&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_614
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When reintroduced in 1935, the legislation added a 
statement that unit determinations were “to effectuate the 
policies of this Act.”12  When reported out of the Senate 
Labor Committee, the legislation stated that the Board 
“shall decide in each case” the appropriateness of the 
unit.13 Regarding this language, a House report stated: 
 

Section 9(b) provides that the Board shall determine 
whether, in order to effectuate the policy of the bill . . . , 
the unit appropriate for the purposes of collective bar-
gaining shall be the craft unit, plant unit, employer unit, 
or other unit.  This matter is obviously one for determi-
nation in each individual case, and the only possible 
workable arrangement is to authorize the impartial 
governmental agency, the Board, to make that determi-
nation.14 

 

In the final enacted version of the Wagner Act, Section 9(b) 
stated that the Board’s unit determinations “in each case” 
were “to insure to employees the full benefit of their right to 
self-organization, and to collective bargaining, and other-
wise to effectuate the policies of this Act.”15 
                                                                      
determined on the basis of employer unit, craft unit, plant unit, or other 
appropriate unit.”). 

12 See S. 1958, 74th Cong. § 9(b) (1935), reprinted in 1 NLRA Hist. 
1300 (“The Board shall decide whether, in order to effectuate the poli-
cies of this Act, the unit appropriate for the purposes of collective bar-
gaining shall be the employer unit, craft unit, plant unit, or other unit.”). 

13 See S. 1958, 74th Cong. § 9(b) (1935), reprinted in 2 NLRA Hist. 
2291 (emphasis added).  The full provision stated: “The Board shall 
decide in each case whether, in order to effectuate the policies of this 
Act, the unit appropriate for the purposes of collective bargaining shall 
be the employer unit, craft unit, plant unit, or other unit.”  Id.  See also 
H.R. 7937, 74th Cong. § 9(b), reprinted in 2 NLRA Hist. 2850 (same); 
H.R. 7978, 74th Cong. § 9(b), reprinted in 2 NLRA Hist. 2862 (same).  
The Senate report accompanying S. 1958 explained:  “Obviously, there 
can be no choice of representatives and no bargaining unless units for 
such purposes are first determined.  And employees themselves cannot 
choose these units, because the units must be determined before it can 
be known what employees are eligible to participate in a choice of any 
kind.”  S. Rep. 74-573, at 14 (1935), reprinted in 2 NLRA Hist. 2313 
(emphasis added).  The language remained unchanged when adopted by 
the Senate.  See S. 1958, 74th Cong. § 9(b) (1935), reprinted in 2 
NLRA Hist. 2891 (version of S. 1958 passed by the Senate and referred 
to the House Committee of Labor).  The same language was contained 
in H.R. 7978, 74th Cong. § 9(b) (1935), reprinted in 2 NLRA Hist. 
2903 (version of Wagner Act legislation reported by the House Com-
mittee on Education and Labor). 

14 H.R. Rep. 74-969, at 20 (1935), reprinted in 2 NLRA Hist. 2930 
(emphasis added). 

15 S. 1958, 74th Cong. § 9(b) (1935), reprinted in 2 NLRA Hist. 
3039 (emphasis added) (Senate-passed bill reported by the House 
Committee on Education and Labor).  The same language was con-
tained in the version adopted by the House, see S. 1958, 74th Cong. § 
9(b) (1935), reprinted in 2 NLRA Hist. 3244, in the version adopted by 
the Conference Committee, see H.R. Rep. 74-1371, at 2, reprinted in 2 
NLRA Hist. 3253-3254, and in the version that was enacted.  See 49 
Stat. 449, S. 1958, 74th Cong. § 9(b) (1935), reprinted in 2 NLRA Hist. 
3274. 

In 1947, in connection with the Labor Management 
Relations Act (Taft-Hartley Act or LMRA), Congress 
devoted further attention to the Board’s unit determina-
tions.  The LMRA amended Section 7 so that, in addition 
to protecting the right of employees to engage in protect-
ed activities, the Act protected “the right to refrain from 
any or all of such activities.”16  The LMRA also added 
Section 9(c)(5) to the Act, which states:  “In determining 
whether a unit is appropriate . . . the extent to which the 
employees have organized shall not be controlling.”17  A 
House report—although recognizing that the Board pos-
sesses “wide discretion in setting up bargaining units”—
explained that this language 
 

strikes at a practice of the Board by which it has set up 
as units appropriate for bargaining whatever group or 
groups the petitioning union has organized at the time.  
Sometimes, but not always, the Board pretends to find 
reasons other than the extent to which the employees 
have organized as ground for holding such units to be 
appropriate. . . . While the Board may take into consid-
eration the extent to which employees have organized, 
this evidence should have little weight, and . . . is not to 
be controlling.18 

 

Finally, the LMRA also amended Section 9(b) to state—as 
it presently does—that the Board shall make bargaining unit 
determinations “in each case” in “order to assure to employ-
ees the fullest freedom in exercising the rights guaranteed by 
[the] Act.”19 

This legislative history demonstrates that Congress in-
tended that the Board’s review of unit appropriateness 
would not be perfunctory.  In the language quoted above, 
Section 9(b) mandates that the Board determine what 
constitutes an appropriate unit “in each case,” with the 
additional mandate that the Board only approve a unit 
configuration that “assure[s]” employees their “fullest 
freedom” in exercising protected rights.  Although more 
                                            

16 NLRA Sec. 7 (emphasis added).  See also H.R. Rep. 80-245, at 27 
(1947), reprinted in 1 NLRB, Legislative History of the Labor Man-
agement Relations Act, 1947 (hereinafter LMRA Hist.) 318 (1948) (“A 
committee amendment assures that when the law states that employees 
are to have the rights guaranteed in section 7, the Board will be pre-
vented from compelling employees to exercise such rights against their 
will . . . . In other words, when Congress grants to employees the right 
to engage in specified activities, it also means to grant them the right to 
refrain from engaging therein if they do not wish to do so.”). 

17 NLRA Sec. 9(c)(5). 
18 H.R. Rep. 80–245, at 37 (1947), reprinted in 1 LMRA Hist. 328 

(emphasis added), citing Matter of New England Spun Silk Co., 11 
NLRB 852 (1939); Matter of Botany Worsted Mills, 27 NLRB 687 
(1940). 

19 NLRA Sec. 9(b) (emphasis added).  See, e.g., S. 1126, 80th Cong. 
§ 9(b), reprinted in 1 LMRA Hist. 117; H.R. 3020, 80th Cong. § 9(b), 
reprinted in 1 LMRA Hist. 244–245. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939012077&pubNum=0001417&originatingDoc=I27abb700129111e49488c8f438320c70&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1939012077&pubNum=0001417&originatingDoc=I27abb700129111e49488c8f438320c70&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940012098&pubNum=0001417&originatingDoc=I27abb700129111e49488c8f438320c70&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940012098&pubNum=0001417&originatingDoc=I27abb700129111e49488c8f438320c70&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
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than one appropriate unit might exist, the statutory lan-
guage plainly requires that the Board “in each case” con-
sider multiple potential configurations—i.e., a possible 
“employer unit,” “craft unit,” “plant unit” or “subdivi-
sion thereof.” 

It is also well established that the Board may not certi-
fy petitioned-for units that are “arbitrary” or “irration-
al”—for example, where functional integration and simi-
larities between two employee groups “are such that nei-
ther group can be said to have any separate community 
of interest justifying a separate bargaining unit.”20  How-
ever, it appears clear that Congress did not intend that the 
petitioned-for unit would be controlling in all but those 
extraordinary cases when the evidence of overlapping 
interests between included and excluded employees is 
overwhelming, nor did Congress anticipate that every 
petitioned-for unit would be accepted unless it is “arbi-
trary” or “irrational.”  Congress placed a much higher 
burden on the Board “in each case,” which was to deter-
mine which unit configuration(s) satisfy the requirement 
of assuring employees their “fullest freedom” in exercis-
ing protected rights. 
B. The Board’s Traditional Community-of-Interest Test 
is an Appropriate Framework for Unit Determinations  
To ensure that the statutory mandate set forth above is 

met, the Board traditionally has determined, in each case 
in which unit appropriateness is questioned, whether the 
employees in a petitioned-for group share a community 
of interest sufficiently distinct from the interests of em-
ployees excluded from the petitioned-for group to war-
rant a finding that the proposed group constitutes a sepa-
rate appropriate unit.  Throughout nearly all of its histo-
ry, when making this determination, the Board applied a 
multi-factor test that requires the Board to assess  
 

whether the employees are organized into a separate 
department; have distinct skills and training; have dis-
tinct job functions and perform distinct work, including 
inquiry into the amount and type of job overlap be-
tween classifications; are functionally integrated with 
the Employer’s other employees; have frequent contact 
with other employees; interchange with other employ-
ees; have distinct terms and conditions of employment; 
and are separately supervised. 

 

United Operations, Inc., supra, 338 NLRB at 123. 
                                            

20 Trident Seafoods, Inc. v. NLRB, 101 F.3d 111, 120 (D.C. Cir. 
1996).  See generally Kindred Nursing Centers East, LLC v. NLRB, 727 
F.3d 552, 558–559 (6th Cir. 2013); Mitchellace, Inc. v. NLRB, 90 F.3d 
1150, 1157 (6th Cir. 1996); Bry-Fern Care Center Inc. v. NLRB, 21 
F.3d 706, 709 (6th Cir. 1994); NLRB v. Hardy-Herpolsheimer, 453 
F.2d 877, 878 (6th Cir. 1972). 

Thus, in Wheeling Island Gaming,21 where the Board 
applied its traditional community-of-interest test, the 
Board indicated that it  
 

never addresses, solely and in isolation, the question 
whether the employees in the unit sought have interests 
in common with one another.  Numerous groups of 
employees fairly can be said to possess employment 
conditions or interests “in common.”  Our inquiry—
though perhaps not articulated in every case—
necessarily proceeds to a further determination whether 
the interests of the group sought are sufficiently distinct 
from those of other employees to warrant the estab-
lishment of a separate unit.22 

 

The required assessment of whether the sought-after 
employees’ interests are sufficiently distinct from those 
of employees excluded from the petitioned-for group 
provides some assurance that extent of organizing will 
not be determinative, consistent with Section 9(c)(5); it 
ensures that bargaining units will not be arbitrary, irra-
tional, or “fractured”—that is, composed of a gerryman-
dered grouping of employees whose interests are insuffi-
ciently distinct from those of other employees to consti-
tute that grouping a separate appropriate unit; and it en-
sures that the Section 7 rights of excluded employees 
who share a substantial (but less than “overwhelming”) 
community of interests with the sought-after group are 
taken into consideration.   

C. The Specialty Healthcare Standard Improperly De-
tracts from the Board’s Statutory Responsibility to Make 

Appropriate Bargaining Unit Determinations 
The Board majority in Specialty Healthcare described 

its decision as a mere clarification of preexisting stand-
ards for determining appropriate bargaining units.  How-
ever, we believe the majority in Specialty Healthcare 
substantially changed the applicable standards.  Indeed, 
the Board majority itself in Specialty Healthcare referred 
to the decision as implementing “changes in the law.”23  
In any event, it is not essential to our decision today to 
determine whether Specialty Healthcare changed or 
                                            

21 355 NLRB 637 (2010). 
22 Id. at 637 fn. 2 (quoting Newton-Wellesley Hospital, 250 NLRB 

409, 411–412 (1980) (emphasis in Wheeling Island Gaming)).  In New-
ton-Wellesley Hospital, the Board commented on a proposed “disparity 
of interests” test that would “require not a showing of similarities 
among employees in a classification to support a separate unit but in-
stead a showing of a disparity of interests among employees in different 
classifications which would preclude a combination of those classifica-
tions into a single broader unit.”  250 NLRB at 411.  The Board then 
observed that “the test of ‘disparateness’ . . .  is, in practice, already 
encompassed logically within the community-of-interest test as we 
historically have applied it.”  Id. at 411–412.  

23 Specialty Healthcare, 357 NLRB at 947. 
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http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972107908&pubNum=0000350&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_350_878&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_878
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merely clarified then-existing standards.  Regardless of 
how they are characterized, the Board majority in Spe-
cialty Healthcare did three things that have affected the 
Board’s bargaining-unit determinations since Specialty 
Healthcare was decided.   

First, in Specialty Healthcare, the majority overruled 
Park Manor Care Center, supra, which set forth the 
standard for determining appropriate bargaining units in 
non-acute healthcare facilities.24   

Second, the majority in Specialty Healthcare estab-
lished that the “traditional community-of-interest ap-
proach” would thereafter apply to unit determinations in 
such facilities rather than the so-called “pragmatic” test 
described in Park Manor.  357 NLRB at 937-941.   

Third and most significantly, although the majority in 
Specialty Healthcare nominally was considering unit 
questions specific to non-acute healthcare facilities,25 the 
Specialty Healthcare decision applied to all workplaces 
(except acute care hospitals) whenever a party argues 
that a petitioned-for unit improperly excludes certain 
employees.  Although the majority purported to apply the 
traditional community-of-interests standard as exempli-
fied in Wheeling Island Gaming,26 the Specialty 
Healthcare standard discounts—or eliminates altogeth-
er—any assessment of whether shared interests among 
employees within the petitioned-for unit are sufficiently 
distinct from the interests of excluded employees to war-
rant a finding that the smaller petitioned-for unit is ap-
propriate.27  This aspect of Specialty Healthcare is obvi-
ous from the majority test itself, under which, if the peti-
tioned-for employees are deemed readily identifiable as a 
                                            

24 As noted above, we reinstate Park Manor Care Center.  See supra 
fn. 3.  Prior to issuing its decision in Specialty Healthcare, the Board 
issued an invitation to the public to file briefs addressing the Park 
Manor standard and various questions regarding appropriate-unit de-
terminations in non-acute healthcare facilities (which were potentially 
distinguishable from acute care facilities, in which bargaining-unit 
determinations are governed by the Board’s 1989 healthcare rule, 54 
Fed. Reg. 16336–16348 (1989)).  See Specialty Healthcare, 356 NLRB 
289 (2010).  However, Specialty Healthcare swept far beyond this 
narrow issue to encompass appropriate-unit determinations in all indus-
tries.     

25 See fn. 24, supra. 
26 357 NLRB at 944–946.  The majority’s claim that it was merely 

clarifying and not changing the traditional community-of-interests test 
appeared to be necessitated by the fact that then-Chairman Liebman 
was in the majority in both Wheeling Island Gaming (where the Board 
applied the traditional community-of-interest standard) and Specialty 
Healthcare (where, as explained in the text, we believe the Board sub-
stantially changed the traditional standard). 

27 Indeed, no sooner did the Specialty Healthcare majority opinion 
quote the “sufficiently distinct” standard from Wheeling Island Gaming 
than it set about quibbling with that standard.  See Specialty 
Healthcare, 357 NLRB at 945 (“Of course, that language leaves open 
the question of what degree of difference renders the groups’ interests 
‘sufficiently distinct.’”).   

group and share a community of interests among them-
selves, this inward-looking inquiry is controlling, regard-
less of the interests of excluded employees, except for 
the rare instance where it can be proven that the excluded 
employees share an “overwhelming” community of in-
terests with employees in the petitioned-for unit.28  As 
noted previously, we believe this aspect of Specialty 
Healthcare undermines fulfillment of the Board’s re-
sponsibility to “assure” to employees “in each case” their 
“fullest freedom” in the exercise of Section 7 rights, as 
stated in Section 9(b) of the Act.  Moreover, by extin-
guishing scrutiny of the interests that excluded employ-
ees have in common with those in the petitioned-for unit 
except in the rare case where the employer can satisfy its 
burden of proving that excluded employees share an 
“overwhelming” community of interests with employees 
in the proposed unit, Specialty Healthcare created a re-
gime under which the petitioned-for unit is controlling in 
all but narrow and highly unusual circumstances.   

In these respects, Specialty Healthcare detracts from 
what Congress contemplated when it added mandatory 
language to Section 9(b) directing the Board to determine 
the appropriate bargaining unit “in each case” and man-
dating that the Board’s unit determinations guarantee to 
employees the “fullest freedom” in exercising their Sec-
tion 7 rights.  Most importantly, the enumeration of po-
tential unit configurations in Section 9(b) demonstrates, 
inescapably, that Congress intended that the Board “in 
each case” would carefully consider the interests of all 
employees.  This is evident from the fact that the types of 
bargaining units mentioned in Section 9(b), to be evalu-
ated by the Board in each case, include “the employer 
unit, craft unit, plant unit, or subdivision thereof.”  In 
contrast with this language, Specialty Healthcare gives 
all-but-conclusive deference to every petitioned-for 
“subdivision” unit, without attaching any weight to the 
interests of excluded employees in potential “employer,” 
“craft,” “plant,” or alternative “subdivision” units, unless 
the employer proves the existence of “overwhelming” 
                                            

28 The majority in Specialty Healthcare announced the following test 
for making appropriate-unit determinations: 

[W]hen employees or a labor organization petition for an election in a 
unit of employees who are readily identifiable as a group (based on 
job classifications, departments, functions, work locations, skills, or 
similar factors), and the Board finds that the employees in the group 
share a community of interest after considering the traditional criteria, 
the Board will find the petitioned-for unit to be an appropriate unit, 
despite a contention that employees in the unit could be placed in a 
larger unit which would also be appropriate or even more appropriate, 
unless the party so contending demonstrates that employees in the 
larger unit share an overwhelming community of interest with those in 
the petitioned-for unit. 

357 NLRB at 945–946 (emphasis added). 
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interests shared between petitioned-for employees and 
those outside the petitioned-for “subdivision.”  The dis-
crepancy between what Section 9(b) requires, on the one 
hand, and what Specialty Healthcare precludes, on the 
other, is reinforced by Section 9(c)(5), added to the Act 
in 1947, where Congress expressly states that “[i]n de-
termining whether a unit is appropriate . . . the extent to 
which the employees have organized shall not be control-
ling.”  We believe Specialty Healthcare effectively 
makes the extent of union organizing “controlling,” or at 
the very least gives far greater weight to that factor than 
statutory policy warrants, because under the Specialty 
Healthcare standard, the petitioned-for unit is deemed 
appropriate in all but rare cases.  Section 9(b) and 
9(c)(5), considered together, leave no doubt that Con-
gress expected the Board to give careful consideration to 
the interests of all employees when making unit determi-
nations, and Congress did not intend that the Board 
would summarily reject arguments, in all but the most 
unusual circumstances, that the petitioned-for unit fails to 
appropriately accommodate the Section 7 interests of 
employees outside the “subdivision” specified in the 
election petition. 

Having reviewed the Specialty Healthcare decision in 
light of the Act’s policies and the Board’s subsequent 
applications of the “overwhelming community of inter-
est” standard, we conclude that the standard adopted in 
Specialty Healthcare is fundamentally flawed.  We find 
there are sound policy reasons for returning to the tradi-
tional community-of-interest standard that the Board has 
applied throughout most of its history, which permits the 
Board to evaluate the interests of all employees—both 
those within and those outside the petitioned-for unit—
without regard to whether these groups share an “over-
whelming” community of interests.  In making this find-
ing, we especially rely on the following considerations. 

First, we agree with the view expressed by Chairman 
(then-Member) Miscimarra in his dissent in Macy’s, 
Inc.,29 that Specialty Healthcare constituted an unwar-
ranted departure from the standards that have long gov-
erned the Board’s appropriate-bargaining-unit determina-
tions.30  Despite reciting the traditional test and claiming 
that it was merely clarifying that test, the majority in 
Specialty Healthcare clearly held that “[w]hen the peti-
tioned-for unit contains employees readily identified as a 
group who share a community of interest” among them-
selves, an employer opposing this unit as inappropriate 
because it excludes certain employees bears the next-to-
                                            

29 361 NLRB 12 (2015), enfd. 824 F.3d 557 (5th Cir. 2016), rehear-
ing denied 844 F.3d 188 (5th Cir. 2016), cert. denied 137 S.Ct. 2265 
(2017).   

30 Macy’s, supra at 42 (Member Miscimarra, dissenting). 

impossible burden of proving that “employees inside and 
outside [the] proposed unit share an overwhelming 
community of interest.”31  It is the Board’s responsibility 
to determine unit appropriateness based on a careful ex-
amination of the community of interests of employees 
both within and outside the proposed unit.  The Board 
reaffirmed this approach in Wheeling Island Gaming,32 
in which it recognized that the Board’s task is to examine 
“whether the interests of the group sought are sufficiently 
distinct from those of other [excluded] employees to war-
rant establishment of a separate unit.”33  And in Wheel-
ing Island Gaming, the Board quoted with approval from 
Newton-Wellesley Hospital, a decision in which the 
Board found it unnecessary to adopt a proposed “dispari-
ty of interests” test that would “require not a showing of 
similarities among employees in a classification to sup-
port a separate unit but instead a showing of a disparity 
of interests among employees in different classifications 
which would preclude a combination of those classifica-
tions into a single broader unit” on the basis that such a 
test “is, in practice, already encompassed logically within 
the community-of-interest test as we historically have 
applied it.”34  We reject as implausible the Specialty 
Healthcare majority’s statement that they were merely 
restating and clarifying the Board’s traditional test.  Yet, 
as indicated above, we need not conclusively determine 
whether Specialty Healthcare changed or merely clari-
fied the Board’s traditional community-of-interest stand-
ard governing appropriate-unit determinations.  We 
merely hold that when it is asserted that the smallest ap-
propriate unit must include employees excluded from the 
petitioned-for unit, the Board will no longer be con-
strained by the extraordinary deference that Specialty 
Healthcare affords to the petitioned-for unit.  Rather, 
applying the Board’s traditional community-of-interest 
factors, the Board will determine whether the petitioned-
for employees share a community of interest sufficiently 
distinct from employees excluded from the proposed unit 
to warrant a separate appropriate unit; and the Board may 
find that the exclusion of certain employees renders the 
petitioned-for unit inappropriate even when excluded 
employees do not share an “overwhelming” community 
of interest with employees in the petitioned-for unit.   

Second, although the Board in Specialty Healthcare 
stated that its decision was “not intended to disturb” rules 
developed by the Board regarding particular industries,35 
subsequent decisions have demonstrated that petitioned-
                                            

31 357 NLRB at 946. 
32 355 NLRB at 641–642. 
33 355 NLRB at 637 fn. 2 (emphasis in original).   
34 250 NLRB at 411–412. 
35 357 NLRB at 946 fn. 29.  
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for units are deemed controlling under Specialty 
Healthcare even when a broader unit is clearly com-
pelled by industry standards.  Thus, in Macy’s, supra, a 
Board majority, over then-Member Miscimarra’s dissent, 
found appropriate a unit limited to employees in the 
store’s cosmetics and fragrances department—one of 11 
sales departments in Macy’s Saugus, Massachusetts 
store—notwithstanding the Board’s longstanding rule 
that favors storewide units in the retail industry.36  In 
DPI Secuprint,37 the Board majority, over then-Member 
Johnson’s dissent, found appropriate a unit consisting of 
prepress, digital press, offset bindery, digital bindery, 
and shipping and receiving employees—excluding the 
press operators and feeder-tenders at the heart of the em-
ployer’s functionally integrated production process—
even though the smaller unit contravened the Board’s 
“traditional” rule that press and prepress employees 
should ordinarily be included in the same “lithographic 
unit.”38  As this history shows, the Specialty Healthcare 
“overwhelming community of interest” standard has ef-
fectively superseded the Board’s traditional industry-
specific rules governing appropriate unit determinations, 
despite the Specialty Healthcare majority’s claim to the 
contrary.39   

Third, we find that Sections 9(b) and 9(c)(5), consid-
ered together, strongly favor applying the traditional 
community-of-interest standard when making bargaining 
unit determinations, without giving the petitioned-for 
unit an artificial supremacy that substantially limits the 
Board’s discretion when discharging its statutory duty to 
determine unit appropriateness.40  In short, the Board’s 
role “in each case” should be to undertake a broader and 
more refined analysis, and to play a more active role, 
when determining whether or not a proposed unit is “ap-
propriate” than is allowed under the Specialty Healthcare 
standard.  
                                            

36 See, e.g., May Department Stores Co., 97 NLRB 1007, 1008 
(1952) (calling the “storewide unit” in the retail industry “the optimum 
unit for the purposes of collective bargaining”). 

37 362 NLRB No. 172 (2015). 
38 See, e.g., AGI Klearfold, LLC, 350 NLRB 538, 540 (2007) (citing 

cases dating back to 1956). 
39 Because we have overruled Specialty Healthcare, those decisions 

applying Specialty Healthcare—Macy’s, supra; DPI Secuprint, supra; 
DTG Operations, Inc., 357 NLRB 2122 (2011); and Northrop Grum-
man Shipbuilding, Inc., 357 NLRB 2015 (2011)—are no longer prece-
dential. 

40 As recited in the text, the Act and its legislative history indicate 
that Congress requires the Board to undertake a twofold inquiry.  First, 
the Board “shall decide in each case whether” the appropriate unit 
“shall be the employer unit, craft unit, plant unit, or subdivision there-
of.”  NLRA Sec. 9(b) (emphasis added).  Second, when making such a 
decision, the Board must determine which of these groupings “assure[s] 
to employees the fullest freedom in exercising the rights guaranteed by 
[the] Act.”  Id. (emphasis added). 

Fourth, applying the historical community-of-interest 
standard rather than the “overwhelming” community-of-
interest requirement will ensure that the Board does not 
unduly limit its focus to the Section 7 rights of employ-
ees in the petitioned-for unit, while disregarding or dis-
counting the Section 7 rights of excluded employees ex-
cept in the rare case when excluded employees share 
“overwhelming” interests (i.e., interests that “‘overlap 
almost completely’”) with petitioned-for employees.41  
All statutory employees have Section 7 rights, including 
employees that have been excluded from the petitioned-
for unit.  And the two core principles at the heart of Sec-
tion 9(a)—the principles of exclusive representation and 
majority rule—require bargaining-unit determinations 
that protect the Section 7 rights of all employees.  Hence-
forth, the Board’s determination of unit appropriateness 
will consider the Section 7 rights of employees excluded 
from the proposed unit and those included in that unit, 
regardless of whether there are “overwhelming” interests 
between the two groups.  We believe this corrects the 
imbalance created by Specialty Healthcare, which makes 
“the relationship between petitioned-for unit employees 
and excluded coworkers irrelevant in all but the most 
exceptional circumstances.”42  Even if Specialty 
Healthcare permits the Board to consider the interests of 
employees excluded from the petitioned-for unit, we be-
lieve the overwhelming community-of-interest standard 
unduly limits the Board’s discretion when evaluating unit 
appropriateness, and nothing in the Act imposes such a 
requirement on the Board.  Thus, we find that consider-
ing the interests of excluded employees along with those 
in the petitioned-for unit, without the “overwhelming” 
community-of-interest requirement, better effectuates the 
policies and purposes of the Act, which requires the 
Board to “assure to employees the fullest freedom in 
exercising the rights guaranteed by [the] Act.”43 
                                            

41 Specialty Healthcare, supra at 944 (quoting Blue Man Vegas, su-
pra at 422).  

42 Id. at 948 (Member Hayes, dissenting).  See also Cristal USA, 
Inc., 365 NLRB No. 82, slip op. at 1–2 (2017) (Chairman Miscimarra, 
dissenting);  DTG Operations, supra, 357 NLRB at 2129-2130 (Mem-
ber Hayes, dissenting); Northrop Grumman Shipbuilding, supra, 357 
NLRB at 2020-2023 (Member Hayes, dissenting).  Further, the possi-
bility that excluded employees may seek separate representation in one 
or more separate bargaining units does not solve the problem caused by 
the failure to give reasonable consideration to their inclusion in a larger 
unit. The Act’s requirement that the Board “assure to employees the 
fullest freedom” in exercising protected rights requires the Board “in 
each case” to consider the interests of all employees—whether or not 
they are included in the petitioned-for unit—so the Board can “decide” 
whether the unit should be the “employer unit, craft unit, plant unit, or 
subdivision thereof.”  NLRA Sec. 9(b).  

43 Sec. 9(b). 
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We recognize that several reviewing courts have indi-
cated that the Specialty Healthcare standard on its face 
articulated a permissible standard regarding unit appro-
priateness.  In most of these cases, however, the courts 
expressly relied on the Specialty Healthcare majority’s 
recitation of traditional community-of-interest principles, 
they attached weight to the claim that the Board was not 
abandoning those traditional principles, and they relied 
heavily on the broad deference that courts afford to the 
Board when interpreting the Act.44  Moreover, when var-
                                            

44 See, e.g., FedEx Freight, Inc. v. NLRB, 839 F.3d 636, 637 (7th 
Cir. 2016) (holding that the “statutory criterion for whether a union can 
represent a unit of workers is whether the unit is ‘appropriate’ for col-
lective bargaining, 29 U.S.C. § 159(a), which . . . requires a determina-
tion that the members of the unit have common employment con-
cerns—a ‘community of interest’—different from the concerns of the 
company’s other employees”) (emphasis added); Nestle Dreyer's Ice 
Cream Co. v. NLRB, 821 F.3d 489, 495 (4th Cir. 2016) (construing the 
first step of the community-of-interests test to require “examining the 
community-of-interest factors to determine that the included employees 
share a community of interest and are unlike all the other employees the 
Employer would include in the unit”) (internal quotations omitted).  
See also Macy’s Inc. v. NLRB, 824 F.3d 557, 568–569 (5th Cir. 2016) 
(rejecting argument that Specialty Healthcare looks solely and in isola-
tion at whether employees in petitioned-for unit have interests in com-
mon with one another); NLRB v. FedEx Freight, Inc., 832 F.3d 432, 
441 (3d Cir. 2016) (relying on Specialty Healthcare’s recitation of the 
community-of-interest test in finding that the Board “does not look only 
at the commonalities within the petitioned-for unit” but asks “whether 
the employees are organized into a separate department . . .  [and] have 
distinct skills and training”); Rhino Northwest, LLC v. NLRB, 867 F.3d 
95, 100–101, 103 (D.C. Cir. 2017) (concluding that Specialty 
Healthcare did not depart from prior precedent, but affirming appropri-
ateness of bargaining unit where distinctions between petitioned-for 
and excluded employees “concerning wages, hours, training, supervi-
sion, equipment, and physical working conditions—[were] signifi-
cant”).  We note that the D.C. Circuit in Rhino Northwest (867 F.3d at 
101) cited and relied on its prior decision in Blue Man Vegas, supra, 
where the court recited the traditional community-of-interest factors as 
including “whether, in distinction from other employees, the employees 
in the proposed unit have different methods of compensation, hours of 
work, benefits, supervision, training and skills; if their contact with 
other employees is infrequent; if their work functions are not integrated 
with those of other employees; and if they have historically been part of 
a distinct bargaining unit.”  Blue Man Vegas, supra at 421 (internal 
quotations omitted; emphasis added). 

The Board’s decision in Specialty Healthcare itself was enforced by 
the Court of Appeals for the Sixth Circuit in Kindred Nursing Centers 
East, supra, where the court found that Specialty Healthcare did not 
change the extant standard and did not constitute an abuse of discretion 
by the Board.  Nevertheless, nothing in Kindred Nursing Centers sug-
gests that the Sixth Circuit considered whether Specialty Healthcare 
improperly limits the Board’s statutory role, contrary to the Act and its 
legislative history, by affording too much deference to the petitioned-
for unit in derogation of Sec. 9(b)’s requirement that the Board “in each 
case” undertake a broader and more refined analysis, play a more active 
role, and consider the Section 7 rights of excluded as well as included 
employees when determining an appropriate unit.  See Macy’s, supra, 
42 fn. 58 (Member Miscimarra, dissenting).  While several courts of 
appeals have concluded that the Specialty Healthcare standard reflects 
a permissible construction of the Act, we respectfully disagree with that 

ious courts of appeals have upheld Specialty Healthcare 
as a permissible interpretation of the Act, the reviewing 
courts have indicated that the community-of-interest test 
requires the Board to evaluate shared interests both with-
in and outside the petitioned-for unit as an essential part 
of the first step of the Specialty Healthcare analysis, 
where the Board determines whether the petitioned-for 
employees share a community of interests.  Of particular 
note in this regard is the recent decision of the Second 
Circuit in Constellation Brands, U.S. Operations, Inc. v. 
NLRB, 842 F.3d 784 (2d Cir. 2016).  In Constellation 
Brands, the Regional Director only considered the com-
munity of interests shared among the employees within 
the petitioned-for group before shifting the burden to the 
employer to demonstrate that additional employees 
shared an overwhelming community of interest with that 
group.  Although the Second Circuit upheld the Specialty 
Healthcare framework, it disapproved of the Regional 
Director’s incomplete community-of-interest analysis at 
the first step of that framework, and the court remanded 
the case to the Board to apply a construction of Specialty 
Healthcare that requires the Board, at the first step of the 
analysis, not only to assess the shared interests among 
employees within the proposed unit, but also to explain 
why employees outside the proposed unit “have mean-
ingfully distinct interests . . . that outweigh similarities” 
with the included employees.  The court stated:  
 

Our sister circuits have accepted the Specialty 
Healthcare framework based on the understanding that 
it requires the Board to ensure, at step one, that em-
ployees are not inappropriately “excluded [from a bar-
gaining unit] on the basis of meager differences.”  To 
properly apply this framework, the Board must analyze 
at step one the facts presented to: (a) identify shared in-
terests among members of the petitioned-for unit, and 
(b) explain why excluded employees have meaningful-
ly distinct interests in the context of collective bargain-
ing that outweigh similarities with unit members.   

 

                                                                      
assessment.  However, we do not base our decision to overturn the 
Specialty Healthcare standard on our position that Specialty Healthcare 
is statutorily prohibited.  Rather, we base today’s decision on the poli-
cies reflected in the Act and its legislative history, the Board’s experi-
ence in applying the pre—and post–Specialty Healthcare standards, 
and our conclusion that the Act is best served by having the Board 
determine unit appropriateness in each case without favoring or disfa-
voring the bargaining unit described in the petition. 

Consistent with our return to the traditional community-of-interest 
standard that the Board applied prior to Specialty Healthcare, the Board 
will continue to apply existing principles regarding bargaining units 
that the Board deems presumptively appropriate, and nothing in today’s 
decision changes or abandons those principles. 

https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS159&originatingDoc=Id9ab93f090f011e68bf9cabfb8a03530&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
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Constellation Brands, 842 F.3d at 794 (quoting Nestle 
Dreyer’s Ice Cream Co. v. NLRB, 821 F.3d 489, 500 (4th 
Cir. 2016)) (emphasis in original).45   

In sum, the Board’s prior approach, to which we return 
today, permits the Agency to undertake a more vigorous 
assessment of unit appropriateness, regardless of whether 
an “overwhelming” community of interest exists between 
excluded employees and those in the petitioned-for unit.  
Regardless of whether Specialty Healthcare is permissi-
ble, we believe abandoning the “overwhelming” com-
munity-of-interest standard better serves the Board in 
carrying out its responsibility to make unit determina-
tions that assure to employees their “fullest freedom” in 
exercising their rights under the Act.  This approach 
comports better with the statutory language set forth in 
Section 9(a), 9(b) and 9(c)(5).  Obviously, the Act does 
not compel the Board to give extraordinary deference to 
the petitioned-for unit.  Likewise, when the record estab-
lishes that petitioned-for employees share a community 
                                            

45 Although the Second Circuit in Constellation Brands held that the 
Board erroneously applied the Specialty Healthcare standard (specifi-
cally, the first step of the Specialty Healthcare analysis), we believe the 
Board’s error in Constellation Brands (i.e., the failure to consider 
whether the interests of petitioned-for employees were sufficiently 
distinct from the interests of excluded employees) is inherent in the 
Specialty Healthcare standard itself.  Numerous Board decisions 
demonstrate that Specialty Healthcare does not permit consideration of 
the interests of employees excluded from the petitioned-for unit (except 
in the rare instance where employers can prove such employees have an 
“overwhelming community of interests” with the petitioned-for em-
ployees).  In case after case applying the Specialty Healthcare standard, 
the Board has conducted precisely the type of analysis that the Second 
Circuit has deemed a misapplication of that standard.  Thus, it appears 
that—in Constellation Brands and other cases—the Board has applied 
Specialty Healthcare precisely the way the Specialty Healthcare major-
ity intended, which means the standard itself is the problem.  See, e.g., 
DTG Operations, supra, 357 NLRB at 2126 (finding that employees in 
the petitioned-for unit share a community of interest based solely on the 
shared interests of employees within the proposed unit); Northrop 
Grumman Shipbuilding, supra, 357 NLRB at 2017 (same); Macy’s, 
supra, 361 NLRB at 19–20 (same); DPI Secuprint, supra, 362 NLRB 
No. 172, slip op. at 4–5 (same); Yale University, 365 NLRB No. 40 
(2017) (denying review of Regional Director’s decision to direct nine 
separate elections in nine petitioned-for units of teaching fellows in 
nine different academic departments, based on his findings that teach-
ing fellows within each separate academic department share a commu-
nity of interest among themselves and that the University failed to show 
that the smallest appropriate unit must include all teaching fellows, 
despite evidence that all teaching fellows “share common duties, hours, 
wages, and health care benefits” and that the Graduate School of Arts 
and Sciences “exerts significant centralized control” over the Teaching 
Fellows Program).  In any event, regardless of whether the first step of 
the Specialty Healthcare standard permits or requires the Board to 
consider the interests of employees outside the petitioned-for unit, it is 
clear that Specialty Healthcare has created significant confusion and 
uncertainty regarding this important issue (reflected in the above cases, 
among others), which is an additional consideration that supports aban-
doning the Specialty Healthcare standard. 

of interests with employees excluded from the peti-
tioned-for unit, the Act does not compel the Board to 
disregard the interests of the excluded employees in all 
but those rare instances when the different employee 
groups share an “overwhelming” community of interests, 
merely because excluded employees were omitted from 
the petition.  

Finally, although the Board overrules Specialty 
Healthcare and will no longer apply the “overwhelming 
community of interests” standard when determining 
whether an appropriate bargaining unit must include em-
ployees excluded from the petitioned-for unit, the Board 
retains the discretion—after engaging in an appropriate 
review of employee community of interests—to approve 
the unit described in the petition, provided that the unit’s 
appropriateness is supported by the record and that the 
petitioned-for unit will help to assure employees their 
fullest freedom in exercising rights protected by the Act.  
Nothing in today’s decision disfavors the unit configura-
tion sought by a petitioner or described in a representa-
tion petition filed with the Board.  Rather, we merely 
require that the Board undertake an examination of unit 
appropriateness “‘in each case’ in which a dispute arises” 
over that issue,46 taking into consideration the interests of 
employees both within and outside the petitioned-for 
unit, in light of the policies and purposes of the Act.   
D. The Regional Director’s Decision Illustrates the Defi-

ciencies in the Specialty Healthcare Standard   
Turning to the case before us, the Regional Director’s 

analysis under the first step of the Specialty Healthcare 
standard focused on the interests shared among employ-
ees within the petitioned-for group, without examining 
whether those interests were distinct from the interests of 
excluded employees.  It was not until after he had shifted 
the burden to the Employer to demonstrate an “over-
whelming community of interest” that the Regional Di-
rector considered whether the unit employees’ interests 
are distinct from those of other production employees.  
The Regional Director’s failure to perform a full com-
munity-of-interest analysis at step one of the Specialty 
Healthcare test is precisely the flaw that the Second Cir-
cuit identified in Constellation Brands, supra.  Contrary 
to the Second Circuit’s discussion in that case, however, 
we believe the problem is not in the way the Specialty 
Healthcare standard is being applied, but in the standard 
itself.47  Despite its rote recitation of the traditional test, 
the Specialty Healthcare majority shifted to the employer 
the burden with respect to the critical part of the analy-
                                            

46 American Hospital Assn. v. NLRB, 499 U.S. at 611 (quoting Sec. 
9(b)). 

47 See supra fn. 57. 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991078993&pubNum=0000780&originatingDoc=I27abb700129111e49488c8f438320c70&refType=RP&fi=co_pp_sp_780_611&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_611
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sis—whether employees in the proposed unit share a 
community of interest sufficiently distinct from the inter-
ests of employees excluded from that unit to warrant a 
separate bargaining unit—while also imposing on the 
employer a nearly insurmountable burden, thus effective-
ly foreclosing meaningful unit determinations.48    

Accordingly, having overruled Specialty Healthcare, 
we reaffirm that the community-of-interest test requires 
the Board in each case to determine  
 

whether the employees are organized into a separate 
department; have distinct skills and training; have dis-
tinct job functions and perform distinct work, including 
inquiry into the amount and type of job overlap be-
tween classifications; are functionally integrated with 
the Employer’s other employees; have frequent contact 
with other employees; interchange with other employ-
ees; have distinct terms and conditions of employment; 
and are separately supervised. 

 

United Operations, supra, 338 NLRB at 123.  In weighing 
both the shared and the distinct interests of petitioned-for 
and excluded employees, we take guidance from the Second 
Circuit’s decision in Constellation Brands.  Thus, we agree 
with the Second Circuit that the Board must determine 
whether “excluded employees have meaningfully distinct 
interests in the context of collective bargaining that out-
weigh similarities with unit members.”  Constellation 
Brands, supra at 794.  Having made that determination—
applying the Board’s traditional community-of-interest fac-
tors recited above—the appropriate-unit analysis is at an 
end.  Parties who believe that a petitioned-for group im-
properly excludes employees whose interests are not suffi-
ciently distinct from those of employees within the proposed 
group will, of course, introduce evidence in support of their 
position in the pre-election hearing.  However, at no point 
does the burden shift to the employer to show that any addi-
tional employees it seeks to include share an overwhelming 
                                            

48 The Regional Director’s Decision and Direction of Election in the 
instant case also illustrates the confusion that Specialty Healthcare has 
created with respect to specific community-of-interest factors.  Among 
these, the test asks whether petitioned-for employees are functionally 
integrated with the employer’s other employees.  The Regional Director 
correctly described this factor, but in applying it in the first step of his 
analysis, he only determined that the petitioned-for welders are func-
tionally integrated with each other.  He concluded that they are because 
they fulfill the same functions within the production process—
essentially restating his rationale for concluding that the unit is readily 
identifiable as a group.  This is precisely the sort of misconception 
Specialty Healthcare invites by eliminating, or at least appearing to 
eliminate, from the first step of the analysis consideration of the inter-
ests of employees in the petitioned-for group in contradistinction from 
those of employees excluded from that group, and by relegating that 
consideration to the “overwhelming community of interest” analysis at 
the second step of the Specialty Healthcare test. 

community of interest with employees in the petitioned-for 
unit.  We make clear today that the Board, when determin-
ing unit appropriateness, is not constrained by whether or 
not an “overwhelming” community of interest exists be-
tween petitioned-for employees and those excluded from 
that unit.  Finally, where applicable, the analysis must con-
sider guidelines that the Board has established for specific 
industries with regard to appropriate unit configurations. 

E. Response to the Dissent   
Most of our dissenting colleagues’ objections have 

been effectively addressed above.  However, some of 
their contentions warrant the following observations. 

First, there is no merit in our dissenting colleagues’ 
statement that today’s decision constitutes “de facto 
rulemaking without the legally-required public participa-
tion,” “unprincipled corner-cutting,” or “hypocrisy” be-
cause we have not invited amicus briefing.  Preliminari-
ly. the Supreme Court has clearly stated that “the choice 
between rulemaking and adjudication lies in the first in-
stance within the Board’s discretion,” and the “Board is 
not precluded from announcing new principles in an ad-
judicative proceeding.”49  Obviously, the Board decided 
Specialty Healthcare without engaging in rulemaking, 
and with extremely rare exceptions, the Board has 
strongly favored case adjudication over rulemaking.  The 
Board has similar discretion with respect to whether to 
invite briefing prior to adjudicating a major issue.  We 
respectfully disagree with our dissenting colleagues’ 
statements that the Board maintains a “routine practice to 
solicit and accept amicus briefing in significant cases” or 
a “tradition of inviting amicus briefing in cases . . . where 
the Board is considering reversing significant precedent.”  
In the past decade, the Board has freely overruled or dis-
regarded established precedent in numerous cases with-
out supplemental briefing.  See, e.g., E. I. du Pont de 
Nemours, 364 NLRB No. 113 (2016) (overruling 12-
year-old precedent in Courier-Journal, 342 NLRB 1093 
(2004), and 52-year-old precedent in Shell Oil Co., 149 
NLRB 283 (1964), without inviting briefing ); Graymont 
PA, Inc., 364 NLRB No. 37 (2016) (overruling 9-year-
old precedent in Raley’s Supermarkets & Drug Centers, 
349 NLRB 26 (2007), without inviting briefing);  Loomis 
Armored U.S., Inc., 364 NLRB No. 23 (2016) (overrul-
ing 32-year-old precedent in Wells Fargo Corp., 270 
NLRB 787 (1984), without inviting briefing); Lincoln 
Lutheran of Racine, 362 NLRB No. 188 (2015) (overrul-
ing 53-year-old precedent in Bethlehem Steel, 136 NLRB 
1500 (1962), without inviting briefing); Pressroom 
Cleaners, 361 NLRB 643 (2014) (overruling 8-year-old 
                                            

49 NLRB v. Bell Aerospace Co., 416 U.S. 267, 294 (1974). 
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precedent in Planned Building Services, 347 NLRB 670 
(2006), without inviting briefing); and Fresh & Easy 
Neighborhood Market, Inc., 361 NLRB 151 (2014) 
(overruling 10-year-old precedent in Holling Press, 343 
NLRB 301 (2004), without inviting briefing).  It is ironic 
that our colleagues cite Specialty Healthcare as an ex-
ample of the Board soliciting briefs before making “dra-
matic changes to rules of general applicability governing 
one of the Agency’s core functions.”  The Board did so-
licit briefs in Specialty Healthcare,50 but the questions 
posed in the notice and invitation to file briefs in Special-
ty Healthcare focused primarily on the standard for de-
termining appropriate units in nursing homes and other 
nonacute healthcare facilities.51  Although the Board also 
noted that it was considering whether any revision of the 
standard applicable to nonacute healthcare facilities 
“should apply more generally,”52 the decision that subse-
quently issued made “changes in the law”53 affecting 
employers in all industries.  In any event, as we recently 
stated, “[n]either the Act, the Board’s Rules, nor the 
Administrative Procedures Act requires the Board to 
invite amicus briefing before reconsidering precedent.”  
UPMC, 365 NLRB No. 153, slip op. at 10 (2017).  Final-
ly, our dissenting colleagues obviously have no blanket 
commitment to “notice . . . and public participation.”  
Just this past week, Members Pearce and McFerran dis-
sented from a request for information that merely asked 
interested members of the public whether the Board’s 
                                            

50 See Specialty Healthcare, 356 NLRB at 289 (Notice and Invita-
tion to File Briefs). 

51 Id.  Indeed, the “rationale” for the Board’s solicitation of briefs in 
Specialty Healthcare focused primarily on considerations relevant to 
bargaining-unit determinations in long-term and other nonacute 
healthcare facilities.  Thus, the Board’s solicitation of briefs stated:  

The long-term care industry in the United States, indeed around the 
world, has undergone a radical transformation in the past 20 years in 
the face of an aging population, changing consumer preferences relat-
ing to the form and location of long-term care, and a more general 
restructuring of the provision of health care, most importantly, a drastic 
reduction in the average length of stays in acute care hospitals.  As the 
Henry J. Kaiser Family Foundation reported in 2007, “Over the past 20 
years, nursing home care has changed a great deal.”  Moreover, “[t]here 
has been a proliferation of facility-like residential alternatives to nurs-
ing homes.”  Indeed . . . the Board did not resolve the question of ap-
propriate units in long-term care facilities when it engaged in rulemak-
ing ultimately limited to acute health care facilities in 1989 because of 
“evidence of rapid transition in the industry.” In addition, employment 
in long-term care has experienced dramatic growth in the last 20 years 
and that trend is projected to continue.  Finally, long-term care employ-
ees have demonstrated a persistent interest in invoking the statutory 
process for obtaining representation, filing almost 3000 petitions under 
Section 9 of the Act during the last decade. 

Id. at 290 (footnotes omitted). 
52 Id. at 291. 
53 Specialty Healthcare, 357 NLRB at 947. 

extensive rewriting of its representation-election proce-
dures should be retained, modified or rescinded.54 

Second, our dissenting colleagues greatly exaggerate 
today’s ruling by asserting that abandoning Specialty 
Healthcare represents a “radical new approach,” nor are 
they correct that the Board is departing from the princi-
ple that a proposed unit need only be an appropriate unit 
and need not be the most appropriate unit.55  As stated 
previously, nothing in today’s decision provides for the 
Board to reject an appropriate petitioned-for bargaining 
unit on the basis that a larger unit is more appropriate.  
Our decision merely underscores that the Act requires the 
Board “in each case” to decide whether the petitioned-for 
unit is appropriate.56  When evaluating unit appropriate-
ness, as the Act requires, the Board will consider differ-
ent unit configurations identified in the statute (i.e., “the 
employer unit, craft unit, plant unit, or subdivision there-
of”), and nothing in today’s decision precludes the possi-
bility that, in a given case, multiple potential bargaining 
units may be appropriate.  We merely hold that, when a 
petitioned-for unit excludes certain employees, the Board 
will consider the possibility that excluded employees 
must be part of an appropriate unit, without regard to 
whether or not an “overwhelming” community of inter-
ests exists between the petitioned-for employees and 
those excluded from the unit.   

Third, our colleagues suggest that abandoning the 
“overwhelming” community-of-interest standard will 
“maximize” the ability of employers “to manipulate the 
unit sought in the petition.”  As noted above, we believe 
the “overwhelming” community-of-interest standard un-
duly limits the Board’s discretion when evaluating unit 
appropriateness.  And under the standard we return to 
today, the Board obviously retains the discretion—after 
engaging in an appropriate review of employee commu-
nity of interests—to approve the unit described in the 
petition.  Again, nothing in today’s decision confers upon 
employers the ability to “manipulate” the Board’s deter-
minations regarding unit appropriateness, nor does to-
day’s decision disfavor the unit sought by the petitioner.   
                                            

54 See 82 Fed. Reg. 58784-58790 (2017) (NLRB Notice and Request 
for Information, Representation-Case Procedures) (dissenting views of 
Members Pearce and McFerran).  

55 Sec. 9(a) provides that majority support in favor of union repre-
sentation for the purposes of collective bargaining must exist in “a unit 
appropriate for such purposes.”  It is well established that such a unit 
need not be the most appropriate unit.  However, the plain language of 
Sec. 9(b) makes clear that the Board has the responsibility “in each 
case” to determine unit appropriateness.  Specifically, Sec. 9(b) states: 
“The Board shall decide in each case whether, in order to assure to 
employees the fullest freedom in exercising the rights guaranteed by 
this Act, the unit appropriate for the purposes of collective bargaining 
shall be the employer unit, craft unit, plant unit, or subdivision thereof.” 

56 Sec. 9(b). 
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Finally, we do not find persuasive our dissenting col-
leagues’ insistence that the Board must retain the “over-
whelming” community-of-interest standard because the 
Board, applying this standard, has found petitioned-for 
bargaining units inappropriate in some cases.  This does 
not rectify the fundamental problem of the Specialty 
Healthcare standard.  On its face, the “overwhelming” 
community-of-interest standard requires deference to the 
petitioned-for bargaining unit unless excluded and in-
cluded employees share an “overwhelming” community 
of interests, and this prevents the Board from entertain-
ing the possibility that the smallest appropriate unit must 
include certain excluded employees even absent an 
“overwhelming” community of interests.  We believe 
this is contrary to what Congress intended, as prescribed 
in the Act.  In any event, we believe the Act’s policies 
and purposes are better served by overruling Specialty 
Healthcare and abandoning the “overwhelming” com-
munity-of-interests standard. 

ORDER 
The Employer’s Request for Review of the Regional 

Director’s Decision and Direction of Election is granted 
as it raises substantial issues warranting review with re-
spect to whether the petitioned-for unit is an appropriate 
unit for bargaining.  Accordingly, this case is remanded 
to the Regional Director for further appropriate action 
consistent with this Order, including reopening the rec-
ord, if necessary, and analyzing the appropriateness of 
the unit under the standard articulated herein, and for the 
issuance of a supplemental decision.57 

   Dated, Washington, D.C.  December 15, 2017 
 

______________________________________ 
Philip A. Miscimarra,  Chairman 
 
 
______________________________________ 
Marvin E. Kaplan,   Member 
 
 
______________________________________ 
William J. Emanuel,  Member 
 
 

(SEAL)            NATIONAL LABOR RELATIONS BOARD 
                                            

57 As evidenced by our remand, we express no opinion with respect 
to whether the petitioned-for unit is appropriate.  Also, contrary to the 
dissent, our remand does not require a choice between the petitioned-
for unit and an all-inclusive production and maintenance employee unit.  
We note that the Petitioner expressed a willingness at hearing to repre-
sent an alternative unit including some non-welder employees if the 
petitioned-for unit was found inappropriate.    

 
MEMBERS PEARCE AND MCFERRAN, dissenting. 

It is a foundational principle of United States labor law 
that, when workers are seeking to organize and select a 
collective-bargaining representative, and have petitioned 
the Board to direct an election to that end, the role of the 
Board in overseeing this process should be conducted 
with the paramount goal of ensuring that employees have 
“the fullest freedom in exercising the rights guaranteed 
by” the Act.  Thus, as numerous courts of appeals have 
acknowledged, the “initiative in selecting an appropriate 
unit [for bargaining] resides with the employees.”  FedEx 
Freight, Inc. v. NLRB, 816 F.3d 515, 523 (8th Cir. 2016), 
quoting American Hospital Assn. v. NLRB, 499 U.S. 606, 
610 (1991).  When workers seeking a representative have 
selected a bargaining unit in which they seek to organize, 
the role of the Board in reviewing that selection is to 
determine whether the selected unit is an appropriate one 
under the statute not the unit the Board would prefer, or 
the unit the employer would prefer.  Part of ensuring 
workers the “fullest freedom” in exercising their right to 
organize is acknowledging that they can, and should—
within the reasonable boundaries that the statute deline-
ates—be able to associate with the coworkers with whom 
they determine that they share common goals and inter-
ests.  

With these principles in mind, this case should present 
no difficult issues for the Board.  The Union has filed a 
petition to represent a bargaining unit of 102 welders at 
an advanced manufacturing plant in the Portland, Oregon 
area.  The welders are a group of highly-skilled, highly-
paid employees performing a distinct function.  These 
workers have gone through specialized training and certi-
fications unique to their positions.  They do not signifi-
cantly interchange with other employees, but instead 
perform distinct work that no other employees are quali-
fied to do.  They are readily identifiable as a group and 
represent two clearly delineated job classifications within 
the Employer’s organizational structure.  The 102 work-
ers in this unit would constitute a significantly larger-
than-average bargaining unit when compared to other 
recently certified units. 

Despite these largely uncontested facts, the Employer 
objected to the proposed unit, claiming that the only ap-
propriate unit in which these workers should be able to 
choose a representative would have to include all 2,565 
employees who work in production and maintenance at 
the petitioned-for facilities.  The Regional Director cor-
rectly rejected the Employer’s contention, and directed 
an election among the welders.  The workers voted 54 to 
38 for the Union, and the Employer sought review of the 
Regional Director’s decision with the Board.   
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The Regional Director’s decision was unquestionably 
correct—these 102 workers clearly share a community of 
interest under any standard ever applied by the Board.1  
Nonetheless, the majority nullifies the Direction of Elec-
tion for the unit of welders and orders the Regional Di-
rector to reconsider, under more favorable terms, the 
Employer’s argument that welders should not be able to 
bargain collectively unless they can win sufficient sup-
port from all 2565 production and maintenance employ-
ees.  Instead of performing its statutory duty to affirm 
these workers’ choice to organize in an appropriate unit 
and allowing them to commence the collective-
bargaining process with their employer, the Board’s new-
ly-constituted majority seizes on this otherwise straight-
forward case as a jumping off point to overturn a stand-
ard that has been upheld by every one of the eight federal 
appellate courts to consider it.  The newly-constituted 
Board majority makes sweeping and unwarranted chang-
es to the Board’s approach in assessing the appropriate-
ness of bargaining units when an employer asserts that 
the unit sought by the petitioning union must include 
additional employees.  Without notice, full briefing, and 
public participation, and in a case involving a manifestly 
appropriate unit, the majority overturns Specialty 
Healthcare & Rehabilitation Center of Mobile, 357 
NLRB 934 (2011).  In its place, the majority adopts an 
arbitrary new approach that will frustrate the National 
Labor Relations Act’s policies of ensuring that employ-
ees enjoy “the fullest freedom in exercising” their right 
to self-organization and of expeditiously resolving ques-
tions of representation.  The majority’s new approach 
will bog down the Board and the parties in an administra-
tive quagmire—a result that the majority apparently in-
tends.   

The majority’s rejection of the Specialty Healthcare 
framework reflects a failure to engage in the sort of rea-
soned decision-making demanded of the Board and other 
administrative agencies.  First, the majority follows a 
flawed process.  It seizes on a case that does not fairly 
present the issues that the majority decides—including, 
most obviously, the resurrection of a standard once ap-
plied only in non-acute healthcare facilities (a far cry 
from the workplace involved here).  And, in a sharp 
break with established practice, the majority completely 
excludes the public from participating in this case involv-
ing the reversal of significant Board precedent.   

Second, in discarding the Board’s judicially-approved 
approach, the majority relies on arguments that have 
                                            

1 Indeed, welders-only units in this exact industry have been ap-
proved by the Board in the past.  See, e.g., Mallinckrodt Chemical 
Works, 162 NLRB 387 (1966).   

been specifically rejected by the federal courts—
including the remarkable assertion that the Specialty 
Healthcare framework is contrary to the National Labor 
Relations Act.  The majority mistakenly insists that the 
Board cannot retain Specialty Healthcare and then 
adopts a new standard that is inferior to Specialty 
Healthcare in every important respect, including con-
sistency with the statute.   

As reflected by its favorable reception in the federal 
courts, the Specialty Healthcare framework—itself based 
on an earlier decision of the U.S. Court of Appeals for 
the District of Columbia Circuit—represented a major 
improvement to the Board’s approach in this area.  It 
brought greater clarity and predictability to unit determi-
nations, while vindicating the goals of federal labor 
law.  There is simply no justifiable reason—certainly not 
a change in the Board’s membership alone—to reverse 
course and abandon a doctrine that has been so widely 
accepted and praised.  For the reasons that follow, we 
dissent. 

I. 
Before addressing the serious shortcomings of the ma-

jority’s decision, we marvel at the majority’s hypocrisy 
in denying briefing on such a critical issue.2  A key con-
tention of today’s majority decision is that the Board’s 
Specialty Healthcare framework allegedly provides too 
little process by the Board in examining petitioned-for 
units.  Yet, that professed care and concern for process is 
wholly absent from the majority’s consideration of 
whether and how to reverse Specialty Healthcare.  The 
majority not only breaks with the Board’s tradition of 
inviting amicus briefing in cases such as this one where 
the Board is considering reversing significant precedent, 
but it fails to even grant the parties their traditional op-
portunity to brief the issue following the Board’s grant of 
review.  The choice to issue such a momentous deci-
sion—fundamentally changing the Board’s unit determi-
nation process—without allowing any additional input is 
completely inconsistent with the Board’s practices, and 
with principles of reasoned decisionmaking.  Instead, the 
majority has undertaken a dramatic overhaul of the 
Board’s jurisprudence through a process carefully calcu-
lated to avoid public input.   

Until today, inviting briefing over whether to reverse 
precedent in the representation-case context—as the 
Board did in Specialty Healthcare itself3—has been a 
                                            

2 Member Pearce and Member McFerran voted to issue a notice and 
invitation to file briefs, but the majority disagreed. 

3 357 NLRB at 934, citing Specialty Health Care & Rehabilitation 
Center of Mobile, 356 NLRB 289 (2010) (notice and invitation to file 
briefs).  The notice was issued on December 22, 2010, and the Board’s 
decision issued on August 26, 2011 – reflecting careful consideration of 
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Board norm.  Indeed, as we clarify in dissent to Boeing—
another decision flipping longstanding precedent rushed 
out without public input—it has become the Board’s rou-
tine practice to solicit and accept amicus briefing in sig-
nificant cases.4  In the representation-case context specif-
ically, over the past decade the Board has consistently 
invited amicus briefing whenever it is contemplating 
reversing precedent.5  (None of the cases cited by the 
                                                                      
the issues decided and the arguments presented by the parties and the 
public. 

The majority acknowledges, as it must, that the Specialty Health 
Care Board invited briefing—but implies that the public did not, in 
fact, have advance notice of the ultimate scope of the Board’s decision 
because the notice “focused primarily on the standard for determining 
appropriate units in nursing homes and other nonacute healthcare facili-
ties.”  But the notice and invitation specifically invited the public to 
address two questions that made it plain that the Board was contemplat-
ing a change in appropriate-unit jurisprudence generally: 

(7) Where there is no history of collective bargaining, should the 
Board hold that a unit of all employees performing the same job at a 
single facility is presumptively appropriate in nonacute healthcare fa-
cilities[?]  Should such a unit be presumptively appropriate as a gen-
eral matter[?] 
(8) Should the Board find a proposed unit appropriate if, as found in 
American Cyanamid Co., 131 NLRB 909, 910 (1961) [a case outside 
the nonacute healthcare industry], the employees in the proposed unit 
are “readily identifiable as a group whose similarity of function and 
skills create a community of interest”[?] 

356 NLRB at 290 (emphasis added).  Notably, a dissenting member 
objected specifically to the scope of the questions on which briefing 
was invited, arguing that the case involved only a nonacute healthcare 
facility and that a broader decision would be inappropriate.  Id. at 293-
294 (dissent of Member Hayes).  The majority responded, defending 
the breadth of the questions it had posed.  Id. at 291. 

4 The Boeing Company, 365 NLRB No. 154, slip op. at 31–33 
(2017) (Member McFerran, dissenting in part). 

5 See, e.g., Columbia University, 364 NLRB No. 90 (2016) (whether 
the Board should modify or overrule its decision in Brown University, 
342 NLRB 483 (2004), in which it held that graduate assistants who 
perform services at a university in connection with their studies are not 
statutory employees under the National Labor Relations Act); Miller & 
Anderson, Inc., 364 NLRB No. 39 (2016) (whether the Board should 
adhere to its decision in Oakwood Care Center, 343 NLRB 659 (2004), 
which disallowed inclusion of solely employed employees and jointly 
employed employees in the same unit absent consent of the employers, 
and if not, whether the Board should return to the holding of M. B. 
Sturgis, Inc., 331 NLRB 1298 (2000), which permits the inclusion of 
both solely and jointly employed employees in the same unit without 
the consent of the employers); BFI Newby Island Recyclery, 362 NLRB 
No. 186 (2015) (whether the Board should adhere to its existing joint 
employer standard as articulated in TLI, Inc., 271 NLRB 798 (1984), 
enfd. mem. 772 F.2d 894 (3d Cir. 1985), and Laerco Transportation, 
269 NLRB 324 (1984), or adopt a new standard); Purple Communica-
tions, Inc., 361 NLRB 1050 (2014) (whether the Board should sustain 
an election objection and overrule its decision in Register Guard, 351 
NLRB 1110 (2007), enfd. in relevant part and remanded sub nom. 
Guard Publishing v. NLRB, 571 F.3d 53 (D.C. Cir. 2009), and adopt a 
rule that employees who are permitted to use their employer’s email for 
work purposes have the right to use it for Sec. 7 activity, subject only to 
the need to maintain production and discipline); New York University, 
Case 02–RC–023481, Notice and Invitation to File Briefs (filed June 

majority diminish the fact that inviting briefs has become 
an established Board norm—and the majority tellingly 
cites no recent case in which the Board refused to seek 
briefing over objections from a member.6)  It has also 
                                                                      
22, 2012), available at https://www.nlrb.gov/sites/default/files/attach 
ments/basic-page/node-3252/ntc_02-rc-23481_nyu_and_polytechnic_ 
notice___invitation.pdf (whether the Board should modify or overrule 
its decision in Brown University, 342 NLRB 483 (2004), in which it 
held that graduate assistants who perform services at a university in 
connection with their studies are not statutory employees under the 
NLRA); UGL-UNICCO Service Co., 357 NLRB 801 (2011) (whether 
the Board should modify or overrule its decision in M.V. Transporta-
tion, 337 NLRB 770 (2002), concerning the bargaining obligations of a 
successor employer with an incumbent union); Lamons Gasket Co., 357 
NLRB 739 (2011) (whether the Board should reconsider its decision in 
Dana Corp., 351 NLRB 434 (2007), concerning whether, and how 
long, employees and other unions should have to file for an election 
following an employer’s voluntary recognition of a union); Dana 
Corp., 351 NLRB 434 (2007) (whether the Board should modify its 
recognition bar doctrine as articulated in Keller Plastics Eastern, Inc., 
157 NLRB 583 (1966), Smith’s Food & Drug Centers, 320 NLRB 844 
(1996), and Seattle Mariners, 335 NLRB 563 (2001)). 

Indeed, the Board has invited amicus briefing even on representation 
cases which merely raise unusual jurisdictional issues.  See, e.g., Tem-
ple University Hospital Inc., Case  04–RC–162716, Notice and Invita-
tion to File Briefs (filed Dec. 29, 2016), available at 
https://apps.nlrb.gov/link/document.aspx/ 09031d45822fb922 (whether 
the Board should exercise its discretion to decline jurisdiction over the 
employer and extend comity to a unit certified by the Pennsylvania 
Labor Relations Board); Chicago Mathematics and Science Academy 
Charter School, Inc., Case 13–RM–001768, Notice and Invitation to 
File Briefs (filed January 10, 2011), available at 
https://www.nlrb.gov/sites/default/files/attachments/basic-page/node-
3253/chicago_mathematics_brief.pdf (whether an Illinois charter 
school should fall under the jurisdiction of the NLRB or the Illinois 
Educational Labor Relations Board); Firstline Transportation Security, 
347 NLRB 447 (2006) (whether the Board should assert jurisdiction 
over a private company contracting with the Transportation Security 
Administration for passenger and baggage screening). 

6 The majority asserts that there are “numerous” cases where the 
Board “has freely overruled or disregarded established precedent . . . 
without supplemental briefing.”  But the six decisions the majority cites 
are easily distinguishable from this one.  

None of those cases—E. I. du Pont de Nemours, 364 NLRB No. 113 
(2016); Graymont PA, Inc., 364 NLRB No. 37 (2016); Lincoln Luther-
an of Racine, 362 NLRB No. 188 (2015); Loomis Armored U.S., Inc., 
364 NLRB No. 23 (2016); Pressroom Cleaners, 361 NLRB 643 
(2014); and Fresh & Easy Neighborhood Market, Inc., 361 NLRB 151 
(2014—was a representation case involving the wholesale reconsidera-
tion of the standard governing one of the Agency’s core statutory func-
tions: to determine an appropriate unit for bargaining.  Moreover, in 
none of these cases did the Board reach out to decide an issue that was 
not even presented in the case; here, the majority resurrects the empiri-
cal community-of-interest standard for nonacute healthcare facilities, 
which the Employer plainly is not, absent any relevant request or brief-
ing.   

Additionally, in Loomis and Lincoln Lutheran, amicus briefs were 
actually filed requesting, respectively, that the Board reverse or adhere 
to extant Board precedent.   

Further, Du Pont and Lincoln Lutheran were the culmination of 
long-running discussions of the precedent they ultimately overruled.  In 
Du Pont, the Board accepted a remand from the United States Court of 
Appeals for the District of Columbia Circuit for the express purpose of 
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been the Board’s typical practice in representation cases, 
to decide first whether to grant review, and if review is 
granted, to then allow more extensive briefing by the 
parties on the issues on which the Board grants review.  
See Board’s Rules and Regulations Section 102.67(c)-(i).  
But here, the majority grants review and reverses prece-
dent in one fell swoop, without even providing the par-
ties an opportunity to file briefs on whether and how to 
change the applicable legal standard.  As a consequence, 
the sum total of briefing to the Board on whether Spe-
cialty Healthcare should be overruled, amounts to less 
than 10 pages of the Employer’s brief requesting Board 
review and virtually no input from the petitioning Union 
on the issue. 

The majority then decides an issue obviously not pre-
sented in this case (albeit addressed in Specialty 
Healthcare):  the standard for determining an appropriate 
bargaining unit in nonacute health care facilities, such as 
nursing homes.  In Specialty Healthcare, the Board—
overruling Park Manor Care Center, 305 NLRB 872 
(1991)—held that traditional community-of-interest con-
siderations would apply in such settings (as in other in-
dustries) and rejected the application of the special test 
that Park Manor had crafted solely for nonacute health 
care facilities, the so-called “pragmatic or empirical 
community of interests” approach.  The Specialty 
Healthcare Board correctly described the Park Manor 
approach as “both confusing and misguided,” explaining 
that it mistakenly focused on the outdated and inapplica-
ble rulemaking record leading to the Board’s 1989 
Health Care Rule, which was limited to acute care facili-
ties.  357 NLRB at 939.  Today, in a case involving sole-
ly welders in the aerospace industry, the majority resur-
rects the Park Manor approach—with no notice to the 
public, no briefing, and no evidentiary record.  The ma-
jority’s approach is not legitimate adjudication, but de 
facto rulemaking without the legally-required public par-
ticipation.  An administrative agency like the Board 
“must examine the relevant data and articulate a satisfac-
tory explanation for its action including a ‘rational con-
nection between the facts found and the choice made.’”  
Motor Vehicle Mfrs. Assn. of U.S., Inc. v. State Farm 
Mutual Auto Insurance Co., 463 U.S. 29, 43 (1983), 
                                                                      
deciding between two conflicting branches of precedent. See E. I. du 
Pont de Nemours and Co. v. NLRB, 682 F.3d 65, 70 (D.C. Cir. 2012).  
Lincoln Lutheran, in turn, was the culmination of a 15-year dialogue 
with the United States Court of Appeals for the Ninth Circuit about 
Bethlehem Steel. See WKYC-TV, Inc., 359 NLRB 286, 286 (2012) 
(discussing history).  

Finally, as already pointed out, in none of these cases did the Board 
refuse to request briefing over the objection of one or more Board 
members. 

These six cases thus stand in sharp relief from the present case.  

quoting Burlington Truck Lines v. United States, 371 
U.S. 156 (1962).  But in resurrecting Park Manor, the 
majority has examined no relevant data, articulated no 
satisfactory explanation, and established no rational con-
nection between the facts found in this adjudication and 
the choice to return to the “empirical or pragmatic com-
munity of interests” approach.  

There is no rational reason for the majority to engage 
in such unprincipled corner-cutting.  No court has so 
much as questioned the validity of Specialty Healthcare.  
And there is no justification for violating Board norms to 
rush out a decision now.  A new Board majority would 
have had ample opportunity to reconsider Specialty 
Healthcare without acting contrary to the Board’s proce-
dural norms and principles of reasoned decisionmaking. 

In a case such as this—involving dramatic changes to 
rules of general applicability governing one of the Agen-
cy’s core functions—it is unconscionable for the Board 
to refuse to solicit briefs from interested parties.7  It is a 
dereliction of the duty we owe to the parties and the la-
bor-management community.  In Specialty Healthcare, 
which today’s decision overrules, the Board issued an 
invitation to file briefs, and then received at least a dozen 
substantive briefs filed by the Board’s stakeholders.  The 
Board received briefs from the Chamber of Commerce, 
the Coalition for a Democratic Workplace, the American 
Hospital Association, the American Healthcare Associa-
tion, the Retail Industry Leaders Association, the Rank-
ing Member of the Senate Health, Education, Labor, and 
Pension Committee and colleagues, the AFL–CIO, the 
Service Employees International Union, the International 
Union of Operating Engineers, the United Steelworkers, 
and others.  The Board granted extensions of time for 
briefing and allowed for supplemental briefs to respond 
to issues raised in the first round of briefing.  But here, 
the Majority rejected our express request to solicit input 
from our stakeholders who will be affected by the 
Board’s decision.  Does the majority think that the public 
has nothing to add to our deliberations?  

The Supreme Court has made clear that Board adjudi-
cation is subject to the Administrative Procedure Act’s 
(APA) requirement that an agency engage in “reasoned 
decisionmaking.”  Allentown Mack Sales & Service v. 
                                            

7 The view expressed by Member Pearce that it is appropriate to 
provide for public briefing on the subject of reversing the Specialty 
Healthcare legal standard applicable to a massive swath of the Agen-
cy’s caseload, ironically finds support in his new colleagues’ recent 
testimony during their Senate confirmation process.  He agrees with 
and embraces their sentiments on the importance of public input to the 
Board’s decisional process.  In that regard, one of his colleagues 
pledged to “seek public input where appropriate,” and described case 
adjudication as “a long process, but when it’s done right it results in 
good decisions.” 
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NLRB, 522 U.S. 359, 374 (1998).  “Not only must an 
agency’s decreed result be within the scope of its lawful 
authority, but the process by which it reaches that result 
must be logical and rational.”  Id.  To be sure, the “Board 
is not precluded from announcing new principles in an 
adjudicative proceeding and . . . the choice between 
rulemaking and adjudication lies in the first instance 
within the Board’s discretion.”  NLRB v. Bell Aerospace 
Co., 416 U.S. 267, 294 (1974).  But the Supreme Court 
has left open the possibility that in some “situations . . . 
the Board’s reliance on adjudication would amount to an 
abuse of discretion or a violation of the Act.”  Id.  This 
case, along with some others issued this month by the 
majority, are clear examples of abuse of discretion.  
Without good reason, the majority has failed to “solicit[ ] 
the informed views of those affected in industry and la-
bor before embarking on a new course” and has made no 
effort to acquire the “relevant information necessary to 
mature and fair consideration of the issues.”  Id. at 295.  
The majority’s deficient process, predictably, has led to a 
manifestly deficient decision.  

II. 
In Specialty Healthcare &Rehabilitation Center of 

Mobile (Specialty Healthcare), supra, affd. sub nom. 
Kindred Nursing Centers East, LLC v. NLRB, 727 F.3d 
552 (6th Cir. 2013), the Board reviewed and clarified its 
standards for making unit determinations when a repre-
sentation petition is filed and the parties cannot agree on 
an appropriate unit in which to conduct an election to 
determine whether the employees wish to be represented 
for purposes of collective bargaining with their employ-
er.  FedEx Freight, Inc., 816 F.3d at 522.  The Board 
reiterated that its initial inquiry remains the same: to ex-
amine the petitioned-for unit to determine if it is appro-
priate.  Id. at 522, citing Specialty Healthcare, 357 
NLRB at 941. 

The Board articulated a two-step test for determining 
whether the petitioned-for unit is an appropriate unit.  
NLRB v. FedEx Freight, Inc., 832 F.3d 432, 440 (3d Cir. 
2016).  In the first step, the Board evaluates whether the 
petitioned-for employees are readily identifiable as a 
group and applies the traditional criteria to analyze 
whether the petitioned-for employees share a community 
of interest.  This traditional community-of-interest analy-
sis examines:  
 

[W]hether the employees are organized into a separate 
department; have distinct skills and training; have dis-
tinct job functions and perform distinct work, including 
inquiry into  the amount and type of job overlap be-
tween classifications; are functionally integrated with 

the Employer's other employees; have frequent contact 
with other employees; interchange with other employ-
ees; have distinct terms and conditions of employment; 
and are separately supervised. 

 
Specialty Healthcare, 357 NLRB at 942–943, 945 (quoting 
United Operations, Inc., 338 NLRB 123, 123 (2002)). 

The Board then clarified that, in cases in which a 
party contends that a petitioned-for unit containing em-
ployees readily identifiable as a group who share a 
community of interest is nevertheless inappropriate 
because it does not contain additional employees, the 
burden is on the party so contending to demonstrate 
that the excluded employees share an overwhelming 
community of interest with the included employees.  
Specialty Healthcare, 357 NLRB at 934.  By clarifying 
the standard to be used where a party contends that a 
petitioned-for unit is not appropriate because it does not 
contain additional employees, Specialty Healthcare 
serves the statutory purpose of assuring to employees the 
fullest freedom in exercising the rights guaranteed by the 
Act, reduces unnecessary litigation and advances the 
Act’s policy of expeditiously resolving questions con-
cerning representation, permits employers to order their 
operations with a view toward productive collective 
bargaining should employees choose to be represented, 
and leads to more predictable and consistent results.  
Specialty Healthcare, 357 NLRB at 945–946, enfd. in 
pertinent part, Kindred Nursing Centers East, LLC v. 
NLRB, 727 F.3d at 561, 563.   

To date, employers have challenged the validity of 
Specialty Healthcare in eight different circuits, raising 
arguments echoed by today’s majority.  Nevertheless, 
every one of those circuits has upheld Specialty 
Healthcare.  See Kindred Nursing Centers East, LLC v. 
NLRB, 727 F.3d 552 (6th Cir. 2013); FedEx Freight, Inc. 
v. NLRB, 816 F.3d 515 (8th Cir. 2016); Nestle Dreyer’s 
Ice Cream Co. v. NLRB, 821 F.3d 489 (4th Cir. 2016); 
Macy’s, Inc. v. NLRB, 824 F.3d 557 (5th Cir. 2016) , 
cert. denied, 137 S.Ct. 2265 (2017); NLRB v. FedEx 
Freight, Inc., 832 F.3d 432 (3d Cir. 2016); FedEx 
Freight, Inc. v. NLRB, 839 F.3d 636 (7th Cir. 2016); 
Constellation Brands, U.S. Operations, Inc. v. NLRB, 
842 F.3d 784 (2d Cir. 2016); Rhino Northwest, LLC v. 
NLRB, 867 F.3d 95 (D.C. Cir. 2017). 

But, apparently, eight is not enough for the majority.  
Instead, the majority today overturns Specialty 
Healthcare, and purports to return to the status quo ante.  
But that is not what the majority does.  Instead, the ma-
jority adopts a radical new approach that purportedly 
focuses on the Section 7 rights of employees outside the 
petitioned-for unit.  As we explain below, this new ap-

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031290652&pubNum=0000506&originatingDoc=I64e8306547d611e690d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031290652&pubNum=0000506&originatingDoc=I64e8306547d611e690d4edf60ce7d742&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002641310&pubNum=0001033&originatingDoc=Id9ba90c05eab11e6a6699ce8baa114cf&refType=CA&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031290652&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_561&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_561
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031290652&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_561&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_561
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038423471&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_523&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_523
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038423471&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_523&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_523
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038730105&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_500&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_500
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2038730105&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_500&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_500
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039081763&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_567&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_567
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039541717&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_441&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_441
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039541717&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_441&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_441
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039991870&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_638&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_638
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039991870&pubNum=0000506&originatingDoc=If73869707eb111e7bcf2cc0f37ee205d&refType=RP&fi=co_pp_sp_506_638&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_638
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proach will frustrate the Act’s policies and entangle the 
Board and the parties in a process that encourages unnec-
essary litigation and undermines the Act’s goal of expe-
ditiously resolving questions concerning representation. 

III. 
The majority offers few factual and legal arguments in 

support of its decision.  Most prominent is the unfounded 
assertion that the test articulated in Specialty Healthcare 
is somehow contrary to the National Labor Relations 
Act.   

First, the majority contends that Specialty Healthcare 
contravenes Section 9(b)’s requirement that the Board 
decide “in each case” the appropriate unit in which to 
conduct an election.  Citing various language that Con-
gress considered in enacting the Wagner and the Taft 
Hartley Acts, the majority claims that Section 9(b) calls 
for the Board to make a more robust unit determination 
than Specialty Healthcare allows.   

However, the majority’s claims of statutory infirmity 
fail as they ignore authoritative Supreme Court precedent 
and misstate what Specialty Healthcare actually pro-
vides.  The Supreme Court has already reviewed Section 
9(b)’s “sparse legislative history” and construed the stat-
utory language, and has concluded that all Section 9(b) 
requires in relevant part is that when there is a dispute 
over the unit in which to conduct the election, the Board 
must resolve it.  American Hospital Assn. v. NLRB, 499 
U.S. at 611, 613.  It certainly does not preclude the 
Board from evaluating the appropriateness of a unit pur-
suant to broadly applicable principles.  Indeed, the Court 
has expressly stated that the “requirement that the Board 
exercise its discretion in every disputed case cannot fair-
ly or logically be read to command the Board to exercise 
standardless discretion in each case.”  Id. at 612.   

Consistent with this guidance, Specialty Healthcare 
requires the Board to exercise its discretion to determine 
whether the petitioned-for unit is appropriate.  Thus, un-
der Specialty Healthcare, the Board cannot direct an 
election in a petitioned-for unit when that unit is disputed 
by an employer without first concluding, among other 
things, that (1) the petitioned-for employees are readily 
identifiable as a group; (2) the petitioned-for employees 
constitute an appropriate unit under the traditional com-
munity of interest test; and (3) the employer fails to show 
that the employees it seeks to add to the unit share an 
overwhelming community of interest with the petitioned-
for employees.  See Rhino Northwest, LLC v. NLRB, 867 
F.3d at 101 (rejecting employer’s claim that the Specialty 
Healthcare framework has caused the Board to abdicate 
its statutory duty to decide the appropriateness of a pro-
posed unit “in each case.”).  The majority cannot plausi-

bly argue that the Board is not deciding in each case 
whether the unit is appropriate. 

The majority also claims that Specialty Healthcare 
contravenes Section 9(c)(5) by making the extent of or-
ganizing controlling.  The majority appears to reason that 
this is so because, in its view, the petitioned-for unit will 
always be deemed appropriate under Specialty 
Healthcare, except in the “rare” case where the employer 
can demonstrate that additional employees outside the 
unit share an overwhelming community of interest with 
the petitioned-for employees. 

However, the courts have uniformly rejected the ma-
jority’s position.  Section 9(c)(5) of the Act provides that 
“[i]n determining whether a unit is appropriate for the 
purposes specified in subsection (b) the extent to which 
the employees have organized shall not be controlling.”  
The Supreme Court has construed this language to mean 
that although “Congress intended to overrule Board deci-
sions where the unit determined could only be supported 
on the basis of the extent of organization, . . . the provi-
sion was not intended to prohibit the Board from consider-
ing the extent of organization as one factor, though not 
the controlling factor, in its unit determination.”  NLRB 
v. Metropolitan Life Insurance Co., 380 U.S. 438, 441–
442 (1965).  In other words, as the Board noted in Spe-
cialty Healthcare, “the Board cannot stop with the obser-
vation that the petitioner proposed the unit, but must pro-
ceed to determine, based on additional grounds (while 
still taking into account the petitioner’s preference), that 
the proposed unit is an appropriate unit.”  Specialty 
Healthcare, 357 NLRB at 942. 

Specialty Healthcare plainly does not permit the Board 
to find a petitioned-for unit appropriate based only on the 
extent of organization.  Rather, under Specialty 
Healthcare, the Board must apply the multifactor, tradi-
tional community-of-interest test to determine whether 
the petitioned-for employees constitute an appropriate 
unit—aside from the fact that the union has organized the 
unit.  See Kindred Nursing Centers East, LLC v. NLRB, 
727 F.3d at 564–565 (Specialty Healthcare does “not 
assume” that the petitioned-for unit is appropriate, but 
instead mandates application of the community-of-
interest test to find that there are substantial factors es-
tablishing that the petitioned-for unit is appropriate aside 
from the fact that the union has organized it).  The Board 
does not apply the overwhelming community-of-interest 
standard until after it has determined that the petitioned-
for employees are readily identifiable as a group and 
share a community of interest under the Board’s tradi-
tional test.  See Rhino Northwest, LLC v. NLRB, 867 
F.3d at 101 (Specialty Healthcare does not give control-
ling weight to the extent of employees’ organization be-
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cause it does not apply the overwhelming community of 
interest standard until after the proposed unit has been 
shown to be prima facie appropriate under the Board’s 
traditional community of interest analysis).  Accord:  
Nestle Dreyer’s Ice Cream Co. v. NLRB, 821 F.3d at 
495–497.8   

Nor does Specialty Healthcare impose a “next-to-
impossible burden” on nonpetitioning parties.  The ma-
jority’s claim to that effect is empirically false, as the 
courts have recognized.  See Rhino Northwest, LLC v. 
NLRB, 867 F.3d at 101 (both before and after Specialty 
Healthcare, the Board and its Regional Directors have 
rejected proposed units); NLRB v. FedEx Freight, Inc., 
832 F.3d at 444 (“the Board has been clear that it will not 
approve ‘fractured’ units or arbitrary segments of em-
ployees.”); FedEx Freight, Inc. v. NLRB, 816 F.3d at 
525–526 (same).  Thus, there are numerous examples of 
the Board’s Regional Directors rejecting units proposed 
by petitioners.9 The Board has also rejected a number of 
proposed units in published cases.10  
                                            

8 The majority is also simply wrong in claiming that Specialty 
Healthcare deems the petitioned-for unit “controlling . . . even when a 
broader unit is clearly compelled by” industry-specific guidelines or 
standards, in contravention of Specialty Healthcare’s pledge that it was 
not intended to disturb rules developed by the Board regarding particu-
lar industries.  Then-Member Miscimarra made precisely the same 
claim in Macy’s, Inc., 361 NLRB 12, 40–42 (2014), and the Fifth Cir-
cuit squarely rejected it.  See Macy’s Inc. v. NLRB, 824 F.3d at 570 
(“even if a store-wide unit were presumptively appropriate in the retail 
industry—a contention to which the Board strenuously objects . . .—the 
application of Specialty Healthcare to the retail context would not mark 
a deviation from Board precedent” because “‘the suggestion that there 
is only one set of appropriate units in an industry runs counter to the 
statutory language and the main corpus of [Board] jurisprudence, which 
holds that the Board need find only that the proposed unit is an appro-
priate unit, rather than the most appropriate unit, and that there may be 
multiple sets of appropriate units in any workplace.’”) (citation omit-
ted).  Thus, even where the Board has declared certain units to be pre-
sumptively appropriate, a union is not required to petition for one of 
those units.  See Macy’s, Inc., 361 NLRB at 27–28 fn.65.  And, as 
shown, when a union petitions for a unit that is not presumptively ap-
propriate, the Board does not assume that the petitioned-for unit is 
appropriate, but rather applies the traditional community-of-interest test 
at step one to determine if the petitioned-for unit is appropriate.  Ac-
cordingly, the Board in no way deems the petitioned-for unit “control-
ling.” 

9 For example, Regional Directors have frequently concluded that 
nonpetitioning parties had met their burden of showing that additional 
employees share an overwhelming community of interest with peti-
tioned-for employees.  See, e.g., Benteler Automotive Corp., 25-RC-
135839 (October 28, 2014); Dyno Nobel, Inc., 19-RC-075260 (March 
29, 2012); Golden State Overnight Delivery Service, 31-RC-185685 
(Nov 4, 2016); Jawanio, NJ, 22–RC–084183(Aug. 9, 2012); PHS/MWA 
Aviation Services (WENCOR), 21–RC–184349 (Oct. 20, 2016); Weyer-
houser NR Company, 06–RC–079980, (June 11, 2012); Alternative 
Mechanical, LLC, 19–RC–070030 (Jan. 11, 2012); NYC 2-Way Inter-
national, Ltd., 29–RC–063657 (Nov. 17); GKN Aerospace Monitor, 
Inc. 29–RC–062580 (Mar. 9, 2012); General Dynamics Land Systems, 
19–RC–076743 (May 31, 2012); General Electric Co., 14–RC–073765 

Thus, contrary to the majority’s unsupported asser-
tions, the outcome of a unit determination under Special-
ty Healthcare is neither foreordained nor coextensive 
with the extent of organizing.  Instead, the courts have 
uniformly found that the Board’s approach correctly pro-
vides an individualized inquiry into the appropriateness 
of the unit, consistent with what the Act requires.   

IV. 
The majority also argues that Specialty Healthcare 

“constituted a[] departure from the standards that have 
long governed the Board’s appropriate bargaining-unit 
determinations”.  This argument—like the majority’s 
statutory claims—has been uniformly rejected by every 
reviewing court to consider the question.   

Repeating then-Member Miscimarra’s dissent in Ma-
cy’s Inc., 361 NLRB 12, 32–44 (2014), the majority 
claims that Specialty Healthcare departs from precedent 
because it permits the Board to narrowly focus the ap-
propriate unit analysis on interests that employees in the 
petitioned-for unit share while discounting—or eliminat-
ing altogether—any assessment of whether those shared 
interests are sufficiently distinct from the interests of the 
excluded employees to warrant a finding that the peti-
tioned-for unit is appropriate.  But Specialty 
Healthcare’s community of interest analysis at step one 
did not just examine the interests of the petitioned-for 
CNAs in isolation; it contrasted them with those of other 
employees.  See Specialty Healthcare, 357 NLRB at 
                                                                      
(Mar. 12, 2012); Allied Blending & Ingredient, Inc., 25–RC–155188 
(July 21, 2015); Loyola Marymount University, 31–RC–118850 (Jan. 
15, 2014); Lotz Trucking, 25–RC–165041 (Dec 24, 2015); Faurecia 
Emissions Control Technologies USA, LLC, 09–RC–139624 (Nov. 24, 
2014); MHM Services, 04–RC–100225 (April 22, 2013) ; Keystone 
Automotive Industries, 32–RC–137319 (Jan. 23, 2015); First Student, 
Inc., 21–RC–089564 (Oct. 24, 2012); BFI Waste Services LLC, 15–
RC–-165961 (Jan. 6, 2016); Woods Maintenance Services 31–RC–
132303 (Nov. 7, 2014); Becker College, 01–RC–081265 (June 22, 
2012); Ritz-Carlton Hotel Co. 20–RC–187862 (December 6, 2016); 
Down to Earth Landscaping, Inc., 04–RC–076495 (April 6, 2012); 
IKEA US East, LLC, 01–RC–176529 (June 16, 2016); Curtis Bay En-
ergy, Inc., 05–RC–137563 (Oct. 27, 2014); United Way Community 
Services, 27–RC–169883 (Mar. 17, 2016).  

10 See, e.g., Odwalla, Inc., 357 NLRB 1608 (2011) (rejecting peti-
tioned-for unit of route sales drivers, relief drivers, warehouse associ-
ates, and cooler technicians because merchandisers shared an over-
whelming community of interest with the petitioned-for employees); 
Bergdorf Goodman, 361 NLRB No. 11 (2014) (rejecting petitioned-for 
unit of women's shoe sale associates because they do not share a com-
munity of interest); K&N Engineering, Inc., 365 NLRB No. 141 (2017) 
(in ruling on determinative challenges, Board reversed RD and rejected 
petitioner’s claim that maintenance techs should not be included in 
stipulated unit absent a showing that they share an overwhelming 
community of interest with employees in the stipulated unit; Board 
found the stipulated unit was inappropriate in the first instance, and 
therefore it need only be shown that the maintenance techs shared a 
community of interest to merit inclusion).  
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942-943 (noting the CNAs’ distinct training, certifica-
tion, supervision, uniforms, pay rates, work duties, shifts 
and work areas).11   

It is thus not surprising that the courts have uniformly 
rejected the majority’s contention.  As the Eighth Circuit 
explained in affirming Specialty Healthcare, Specialty 
Healthcare’s test “does in fact compare the interests and 
characteristics of the workers in the proposed unit with 
those of other workers . . . [ and] . . .[t]he precedents re-
lied on by the Board in Specialty Healthcare make clear 
that the Board does not look at the proposed unit in isola-
tion.”  FedEx Freight, Inc. v. NLRB, 816 F.3d at 523.  
Similarly, the Fifth Circuit found the precise claim “un-
convincing,” noting that the Board’s community-of-
interest test articulated in Specialty Healthcare “does not 
look only at commonalities within the petitioned-for 
unit,” and “conform[s] to established precedent.”  Macy’s 
Inc. v NLRB, 824 F.3d at 568–569.  See also NLRB v. 
FedEx Freight, Inc., 832 F.3d at 440 (holding that Spe-
cialty Healthcare’s initial community-of-interest test is 
“in line with Board precedent.”); Constellation Brands, 
U.S. Operations, Inc. v. NLRB, 842 F.3d at 792 (“Step 
one of Specialty Healthcare expressly requires the RD to 
evaluate several factors relevant to ‘whether the interests 
of the group sought were sufficiently distinct from those 
of other employees to warrant the establishment of a sep-
arate unit.’”) (citation omitted).12 
                                            

11 The majority also notes that Specialty Healthcare overruled Park 
Manor Care Center’s test for determining appropriate bargaining units 
in non-acute healthcare facilities.  That is true but irrelevant, for this 
case does not involve a nonacute healthcare facility and therefore this 
case would not have been governed by Park Manor even had the Board 
never decided Specialty Healthcare. 

12 The majority claims that there have been instances where the Spe-
cialty Healthcare test has been misapplied.  Even assuming that is true, 
it does not warrant throwing the baby out with the bath water and over-
turning it.  Indeed, in Constellation Brands, the Second Circuit upheld 
the Specialty Healthcare test, notwithstanding that it found that the test 
had been misapplied in that case.  See Constellation Brands, U.S. Op-
erations, Inc. v. NLRB, 842 F.3d at 787.  See also Nestle Dreyer’s Ice 
Cream Co. v. NLRB, 821 F.3d at 499 (“We need not . . . hold that an 
application of the Specialty Healthcare standard will never run afoul” 
of the Act in order to uphold it).  Parties who believe that the test has 
been misapplied by a Regional Director may file a request for review 
with the Board; and parties who believe that the Board has misapplied 
the test—or failed to correct Regional Director misapplications—may 
seek review in an appropriate court of appeals via the well-established 
technical 8(a)(5) procedure.  The majority distorts the holding of these 
cases—that explicitly upheld the Specialty Healthcare analysis—to 
support its decision to reverse Specialty Healthcare.  The majority fails 
to appreciate that the issue of whether the employees have a distinct 
community of interest under the community-of-interest test in step one 
of the Specialty Healthcare analysis does not answer the question of 
whether the only appropriate unit includes employees who were not in 
the petitioned-for unit, which is the question in step two.  On that ques-
tion, the Board in Specialty Healthcare stated—and the circuit courts 
have unanimously affirmed—that the relevant question is whether the 

The majority claims that Specialty Healthcare consti-
tutes a departure from precedent for the additional reason 
that it imposes on nonpetitioning parties (mostly em-
ployers) the new, heightened burden of proving that the 
employees it seeks to add to the petitioned-for unit share 
“an overwhelming community of interest” with the peti-
tioned-for employees before those employees will be 
added to unit.  However, as the Board explained in Spe-
cialty Healthcare, the Board and the courts had consist-
ently required a heightened showing from the party argu-
ing for the inclusion of additional employees in a unit 
that satisfies the traditional community of interest test.  
Specialty Healthcare, 357 NLRB at 944.  Citing the D.C. 
Circuit’s decision in Blue Man Vegas, LLC v. NLRB, 529 
F.3d 417, 421 (2008), the Board noted “Although differ-
ent words have been used to describe this heightened 
showing, in essence, a showing that the included and 
excluded employees share an overwhelming community 
of interest has been required.”  Specialty Healthcare, 357 
NLRB at 944.13  

Not surprisingly therefore the courts have also unani-
mously rejected the claim, repeated by the majority to-
day, that the overwhelming community-of-interest test at 
                                                                      
employer has established that the excluded employees share an over-
whelming community of interest.  357 NLRB 934,945, fn. 28.  The 
Board’s reason for allocating the burden as it did was because it is 
consistent with the Board’s obligation to first consider whether the 
petitioned-for unit is appropriate, it parallels the Board’s jurisprudence 
when a unit is presumptively appropriate, and because the employer is 
in full, and often near-exclusive, possession of the relevant evidence.  
The majority’s decision eliminates that burden allocation, without 
addressing the reasons for doing so discussed in Specialty Healthcare, 
and replaces it with an amorphous inquiry into whether employees in 
the petitioned-for unit share an unspecified level of community of 
interest with the excluded employees.   

We also note in passing that although the majority claims that the 
Board denied the employer’s request for review of the Regional Direc-
tor’s decision to direct nine separate elections in Yale University, 365 
NLRB No. 40 (2017), the Board in fact merely denied the employer’s 
request for extraordinary relief (expedited review and a stay or im-
poundment of ballots).  As the majority is well aware, the merits of the 
Employer’s request for review remain pending before the Board. 

13 Because the use of slightly varying verbal formulations to describe 
the standard applicable in this recurring situation did not well serve the 
Act’s purposes, the Board took the opportunity to clarify that when 
employees or a labor organization petition for an election in a unit of 
employees who are readily identifiable as a group (based on job 
classifications, departments, functions, work locations, skills, or 
similar factors), and the Board finds that the employees in the group 
share a community of interest after considering the traditional 
criteria, the Board will find the petitioned-for unit to be an appropri-
ate unit, despite a contention that employees in the unit could be 
placed in a larger unit which would also be appropriate or even more 
appropriate, unless the party so contending demonstrates that employ-
ees in the larger unit share an overwhelming community of interest 
with those in the petitioned-for unit.  Specialty Healthcare, 357 NLRB at 
945.  The D.C. Circuit recently concluded that it was “fitting” for the 
Board to do so.  Rhino Northwest, LLC v. NLRB, 867 F.3d at 100. 
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step 2 constitutes a departure from precedent.  Writing 
for the Seventh Circuit, Judge Posner noted, ‘“over-
whelming community interest’ is not the invention of the 
Specialty Healthcare case; one can find it in two 40–
year–old NLRB cases . . . . Moreover, ‘overwhelming’ 
appears to be treated by the NLRB as a synonym for ‘in-
appropriate, . . . for ‘truly inappropriate,’ . . . and for 
‘clearly inappropriate—terms that pull the sting of 
‘overwhelming.’”  FedEx Freight, Inc. v. NLRB, 839 
F.3d at 638.  Similarly the Sixth Circuit concluded that it 
is “just not so” that the overwhelming community of 
interest standard represents a material change in the law.  
Kindred Nursing Centers East, LLC v. NLRB, 727 F.3d 
at 561 (“The Board has used the overwhelming-
community-of-interest standard before, so its adoption in 
Specialty Healthcare II is not new.”)  And after conduct-
ing an independent review of the relevant precedent, the 
D.C. Circuit recently stated that the “‘overwhelming 
community of interest’ formulation . . . encapsulate[s] 
decisions that, in our words, ‘conform[ed] to a consistent 
analytic framework’”, leading the court to “join seven of 
our sister circuits in concluding that Specialty Healthcare 
worked no departure from prior Board decisions.”  Rhino 
Northwest, LLC v. NLRB, 867 F.3d at 100–101.14 

V. 
In lieu of Specialty Healthcare, the majority advocates 

that when the parties cannot agree on the unit in which to 
conduct an election, the Board should not focus on the 
Section 7 rights of employees who seek to organize in 
the petitioned-for unit, but must instead consider the 
statutory interests of employees outside the unit, as ad-
vanced by the employer.  In the majority’s view, in other 
words, the statutory right of employees to seek union 
representation, as a self-defined group, is contingent on 
the imputed desires of employees outside the unit who 
have expressed no view on representation at all—with 
the employer serving as their self-appointed proxy.  Of 
course, the extent of employees’ freedom of association 
(which, by definition, includes the freedom not to associ-
ate) is not a matter for employers to decide.  As the Su-
preme Court has made clear, the Board is entitled to 
“giv[e] a short leash to the employer as vindicator of its 
employees’ organizational freedom.”  Auciello Iron 
Works, Inc. v. NLRB, 517 U.S. 781, 790 (1996). 
                                            

14 The Board’s decision in Specialty Healthcare has also been criti-
cized for facilitating a proliferation of micro-units that would wreak 
havoc in the workplace.  Like other criticisms of the decision, this has 
been proven baseless, and the majority tellingly does not invoke this 
canard to justify overturning Specialty Healthcare.  Indeed, Specialty 
Healthcare has not driven down the median size of bargaining units.  
See www.nlrb.gov/news-outreach/graphs-data/petitions-and-elections/ 
median-size-bargaining-units-elections. 

As we show below, (A) the majority’s approach is in-
consistent with the statute and will frustrate the Act’s 
policies; (B) Specialty Healthcare does not impair the 
Section 7 rights of employees outside the petitioned-for 
unit; and (C) the majority’s approach will entangle the 
Board and the parties in an administrative quagmire.   

A. 
The majority’s approach is plainly inconsistent with the 

statute and will frustrate the Act’s policies.  In Section 1 
of the Act, Congress declared it to be the policy of the 
United States to “protect[] the exercise by workers of full 
freedom of association, self-organization, and designa-
tion of representatives of their own choosing, for the 
purpose of negotiating the terms and conditions of their 
employment[.]”  The first and central right set forth in 
Section 7 of the Act is the employees’ “right to self-
organization.”  As the Board has explained, “A key as-
pect of the [Section 7] right to ‘self-organization’ is the 
right to draw the boundaries of that organization—to 
choose whom to include and whom to exclude.”  Special-
ty Healthcare, 357 NLRB at 941 fn. 18.  The majority’s 
approach flies in the face of Section 9(a)’s instruction that 
representatives need be designated only by a majority of 
employees in “a unit appropriate” for collective bargain-
ing, not in “the most appropriate” unit.  The majority’s 
approach breaches Section 9(b)’s command that the 
Board’s unit determinations “assure to employees the 
fullest freedom in exercising the rights guaranteed by” the 
Act, i.e., that of self-organization and collective bargain-
ing.15  The majority ignores the Supreme Court’s authori-
                                            

15 Indeed, the legislative history of 9(b) shows that Congress used 
the language “fullest freedom” to refer to the ability of employees to 
organize in a unit with co-workers who share a community of interest 
and that the Board should be limited in its discretion to find that only a 
larger unit is appropriate.  The Labor Management Relations Act 
(LMRA or Taft-Hartley) of 1947 amended Sec. 9(b) of the NLRA to 
include the relevant language—that the Board’s unit determination 
decisions shall protect the fullest freedom of employees’ right to organ-
ize.  The language originated with the draft legislation from the Senate 
Committee on Labor and Welfare.  The Committee report explains that 
the purpose of the amendments to 9(b) was “to limit the Board’s discre-
tion in determining the kind of unit appropriate for collective bargain-
ing.”  Senate Report No. 105 on S. 1126, reprinted in 1 NLRB, Legisla-
tive History of the Labor Management Relations Act, 1947 (LMRA 
Hist.) 431 (1948).  To effectuate that policy, the LMRA would amend 
the NLRA to provide greater protection for professionals and craft units 
to organize separately.  In Congresses’ view, the Board’s protection of 
the right to organize by subsets of employees had been inadequate.  
Accordingly, the central rationale for the relevant statutory language 
was to limit the Board’s discretion in finding less than employer-wide 
units inappropriate.  On the Senate floor, Senator Taft, the chief spon-
sor of the LMRA, stated that the purpose of the amendment to 9(b) was 
to give “greater power to the craft unions to organize separately.”  2 
LMRA History 1009 (1948).  Therefore, the majority decision—
arguing that the Board must more thoroughly consider the interest of 
excluded employees in order to protect all employees’ fullest free-

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026085236&pubNum=0001417&originatingDoc=I64e8306547d611e690d4edf60ce7d742&refType=CA&fi=co_pp_sp_1417_941&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_1417_941
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tative interpretation of Section 9(c)(5) to the effect that 
the Board may consider the extent of organization in mak-
ing unit determinations, so long as it is not the controlling 
factor.  And its approach fails to acknowledge that pursu-
ant to Section 9(c)(1),  the unit described in the petition 
“necessarily drives the Board’s unit determination.” 
Overnite Transportation Co., 325 NLRB 612, 614 (1998).   

It is because of the foregoing statutory language that 
the Board and courts have long recognized that employ-
ees are not required to seek what the Board would con-
sider to be the most appropriate unit.  See, e.g., NLRB v. 
FedEx Freight, Inc., 832 F.3d at 439 (in upholding Spe-
cialty Healthcare, the Third Circuit notes that the “Su-
preme Court has held that section 9(a) ‘implies that the 
initiative in selecting an appropriate unit resides with the 
employees’ and that ‘employees may seek to organize ‘a 
unit’ that is ‘appropriate’—not necessarily the single 
most appropriate unit.’”); FedEx Freight, Inc. v. NLRB, 
816 F.3d at 523 (noting the “‘longstanding principle’ of 
unit determination under the community of interest test 
that ‘the Board need only certify ‘an appropriate’ bar-
gaining unit, rather than ‘the most appropriate’ one’”) 
(citations omitted).  In fact, until today, the Board’s “de-
clared policy” was “to consider only whether the unit 
requested is an appropriate one, even though it may not 
be the optimum or most appropriate unit for collective 
bargaining.”  Overnite Transportation Co., 322 NLRB 
723, 723 (1996); Black & Decker Mfg Co., 147 NLRB 
825, 828 (1964).  Even prior to Specialty Healthcare, it 
was black letter law that once the Board determines that 
the petitioned-for unit is appropriate, the Board’s inquiry 
ends.  See, e.g., Boeing Co., 337 NLRB 152, 153 (2001) 
(“The Board’s procedure for determining an appropriate 
unit under Section 9(b) is to examine first the petitioned-
for unit.  If that unit is appropriate, then the inquiry into 
the appropriate unit ends.”); Wheeling Island Gaming, 
Inc., 355 NLRB 637, 637 fn. 2 (2010); Metropolitan Life 
Insurance Co., 156 NLRB 1408, 1415 (1966) (“[T]here 
is no reason to compel a labor organization to seek repre-
sentation in a larger unit than the one requested unless 
the smaller requested unit is itself inappropriate.”).  See 
FedEx Freight, Inc. v. NLRB, 816 F.3d at 523 (“The 
Board explained well before Specialty Healthcare that 
‘[i]n deciding the appropriate unit, the Board first con-
siders the union’s petition and whether that unit is appro-
priate.’  If the Board concludes that the petitioned for 
unit is ‘an appropriate unit,’ it has fulfilled the require-
                                                                      
dom—is in significant tension with the legislative history of the statuto-
ry language on which it purports to rely and subverts the basic princi-
ples underlying employees’ freedom of association. 

ments of the Act and need not look to alternative units.” 
(internal cites omitted)).  

The majority’s approach stands well-settled principles 
on their head.  First, under the majority’s approach, even 
if the petitioned-for unit is appropriate under the Act, the 
Board may not direct an election in that unit if the Board 
concludes that another unit would be more appropriate.  
Until today, the Board had refused to do precisely that.  
See Overnite Transportation Co., 322 NLRB at 725 (re-
quiring the Board to decide which is the best or most 
appropriate unit “would stand on its head the statutory 
concept of an appropriate unit.  We do not believe that 
Congress intended such an outcome, especially since 
Congress set forth more than one appropriate unit in Sec-
tion 9(b).”) (emphasis in original); Montgomery Ward & 
Co., Inc., 150 NLRB 598, 601 (1964) (“the issue here is 
simply whether [the petitioned-for unit] is appropriate in 
the circumstances of this case, and not whether another 
unit . . . would also be appropriate, more appropriate, or 
most appropriate.”). 16 

Second, as previously discussed, the majority decision 
disregards the Board’s decades-old policy, approved by 
the Supreme Court, that the petitioner’s desire is always 
a relevant consideration.17  Relatedly, the majority casts 
aside extant Board law that, when a  proposed unit de-
scribes employees readily identifiable as a group who 
share a community of interest, “both the Board and 
courts of appeals have necessarily required a heightened 
showing to demonstrate that the proposed unit  is never-
theless inappropriate because it does not include addi-
tional employees.”  Specialty Healthcare, 357 NLRB at 
944, citing Blue Man Vegas, LLC, v. NLRB, 529 F.3d at 
421.  The majority rejects this existing framework and 
replaces it with an open-ended inquiry that provides no 
standard for uniformly evaluating whether a petitioned-
for unit is appropriate and no guidance to employees 
interested in bargaining collectively.18   
                                            

16 And as explained below, by expanding the nature of the Board’s 
unit inquiry, the majority’s approach clearly frustrates “the Act’s policy 
of expeditiously resolving questions concerning representation.”  
Northeastern University, 261 NLRB 1001, 1002 (1982). 

17 See Marks Oxygen Co. of Alabama, 147 NLRB 228, 230 (1964).  
See, e.g., Rhino Northwest LLC v. NLRB, 867 F.3d  at 99–100; Mc-
Mor-Han Trucking Co., Inc., 166 NLRB 700, 701 (1967); E. H. 
Koester Bakery Co., Inc., 136 NLRB 1006, 1012 (1962).  

18 The majority claims that we greatly exaggerate the scope of to-
day’s ruling when, according to the majority, it is merely returning to 
the pre-Specialty Healthcare analysis.  But the majority’s assertion that 
the Board will neither favor nor disfavor the petitioned-for unit is simp-
ly irreconcilable with cornerstone principles that have guided the 
Board’s unit determination decisions for decades: that the desire of the 
petitioner is always a relevant consideration and that there is a height-
ened showing required of a party arguing for the inclusion of additional 
employees in a petitioned-for unit that satisfies the traditional commu-

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001593720&pubNum=0001417&originatingDoc=I56ba44b2e46711e5b86bd602cb8781fa&refType=CA&fi=co_pp_sp_1417_153&originationContext=document&transitionType=DocumentItem&contextData=(sc.Keycite)#co_pp_sp_1417_153
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The majority simply misunderstands that Congress 
neither intended to maximize the Board’s free choice in 
selecting the unit in which to conduct the election, nor 
maximize the employer’s ability to manipulate the unit 
sought in the petition.  Rather, it was the intent of Con-
gress to facilitate employee free choice in this regard.19 

Furthermore, the majority’s approach falls apart in 
practical application.  The facts of this case are a clear 
illustration.  As noted above, the petitioned-for unit in-
cludes 102 welders, who voted 54 to 38 to bargain collec-
tively with the Employer.  But the Employer contends 
that the only appropriate unit is all 2,565 of the produc-
tion employees.  If the Employer is correct that, in order 
to safeguard the fullest freedom of all employees in all the 
possible unit configurations, the only appropriate unit is 
all 2,565 production employees, the only way that the 
welders can secure a representation election is if there is 
an adequate showing of interest among that larger unit.  
This would mean that the welders would need 770 em-
ployees to sign authorization cards in the short period of 
time that the Board affords petitioners to satisfy the 
showing- of-interest-requirement when the Board directs 
an election in a significantly larger unit than initially 
sought by the petitioner.  See NLRB Casehandling Man-
ual (Part Two) Representation Proceedings, Sections 
11023.1, 11031.1 (Jan. 2017).  That is, obviously, a 
daunting undertaking for the welders who voted to bar-
gain collectively.  Does the majority truly believe that this 
is the intent of the Act?  It certainly is contrary to the 
Act’s underlying policy—to protect and facilitate em-
ployees’ opportunity to organize unions to represent 
them20—to make it so difficult for a readily identifiable 
group of employees to obtain union representation when, 
                                                                      
nity of interest test.  In failing to reconcile these inconsistencies, the 
majority fails to satisfy the legal standard that an agency may depart 
from its precedents only “provided the departure is explicitly and ra-
tionally justified.”  See Kindred Nursing Centers East, LLC v. NLRB, 
727 F.3d at 560, citing State of Mich. v. Thomas, 805 F.2d 176, 184 
(6th Cir. 1986). 

19 See Federal Electric Corp., Western Test Range, 157 NLRB 1130, 
1132 (1966) (In effectuating 9(b)’s mandate that the Board make unit 
determinations which will assure to employees the fullest freedom in 
exercising rights guaranteed by the Act, i.e., the rights of self-
organization and collective bargaining, the Board has “emphasized that 
the Act does not compel labor organizations to seek representation in 
the most comprehensive grouping of employees unless such grouping 
constitutes the only appropriate unit.”); Mc-Mor-Han Trucking Co., 
Inc., 166 NLRB 700, 701 (1967) (“[I]t is not the Board's function to 
compel all employees to be represented or unrepresented at the same 
time or to require that a labor organization represent employees it does 
not wish to represent, unless an appropriate unit does not otherwise 
exist.”); FedEx Freight, Inc v. NLRB., 816 F.3d at 523 (rejecting em-
ployer’s contention that the Board must consider other possible units 
before determining whether the union’s proposed unit is appropriate). 

20 See American Hospital Assn. v. NLRB, 499 U.S. at 609, 613. 

as in this case, they constitute an appropriate unit under 
the Board’s traditional community-of-interest test. 

B. 
Contrary to the majority, Specialty Healthcare respects 

the Section 7 rights of employees outside the petitioned-
for unit to organize.  Employees outside the petitioned-
for unit have the right, as well as the opportunity, to or-
ganize and to encourage their coworkers to do the same.  
And those workers’ statutory rights remain firmly intact 
whether or not the petitioned-for employees unionize.  
Cf. Laidlaw Waste Systems, Inc. v. NLRB, 934 F.2d 898, 
900 (7th Cir. 1991) (certification of unit of drivers, 
which excluded mechanics, protected the rights of both 
groups; mechanics subsequently organized under the 
banner of a different union). 

The majority disputes this and appears to be of the 
view that the excluded employees may wish to be in-
cluded in the petitioned-for unit, and that the Specialty 
Healthcare test somehow violates their supposed right to 
such inclusion.  Thus, the majority asserts, “[T]he possi-
bility that excluded employees may seek separate repre-
sentation in one or more separate bargaining units does 
not solve the problem caused by the failure to give rea-
sonable consideration to their inclusion in a larger unit.”  

But, the majority’s argument is without foundation.  
The majority points to no case in which employees claim 
that their interest in being included in a unit has been 
ignored.  Nor is there any evidence in this case that when 
the Union filed its petition it excluded employees who 
sought admission, or that any employees outside the peti-
tioned-for unit displayed any interest in collective bar-
gaining or self-organization. 21  In any event, as the Su-
preme Court recognized long ago, individuals who fall 
within the Act’s broad definition of “employee” have “no 
statutory right to be included in collective-bargaining 
units under § 9(b).”  NLRB v. Action Automotive, Inc., 
469 U.S. 490, 497–498 (1985) (emphasis added).22 

Specialty Healthcare also fully protects the Section 7 
rights of the excluded employees to refrain from engag-
                                            

21 If Congress believed that, even absent any evidence that the non-
petitioned-for employees seek to exercise their Sec. 7 rights, the Board 
must include them in the unit in order to protect their rights to organize 
and bargain collectively, Congress would have mandated elections in 
employer-wide units in all cases.  But Congress did no such thing.  

22 Nor, contrary to the majority’s fleeting suggestion, does Specialty 
Healthcare undermine the principles of majority rule and exclusive 
representation.  After all, if employees outside the petitioned-for unit 
are shown to have an overwhelming community of interest with the 
petitioned-for employees such that there is no legitimate basis for ex-
cluding them (see Blue Man Vegas, LLC v. NLRB, 529 F.3d at 421), 
Specialty Healthcare mandates that they be included in the unit.  And if 
a majority of the totaled ballots from both groups are for representation, 
the petitioner will be their exclusive representative. 
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ing in union activity.  These employees have the right to 
refrain from organizing a union and to encourage their 
coworkers to do the same.  In fact, it would appear that 
in cases where the petitioned-for employees outnumber 
the excluded employees, it is the majority’s approach 
that would put those employees’ rights to refrain from 
union activity at risk by potentially requiring them to be 
included in the unit even though neither they nor the peti-
tioned-for employees seek their inclusion.23  

C. 
The majority’s approach will also entangle the Board 

and the parties in an administrative quagmire.  In cases 
such as this where there are numerous possible units be-
tween that petitioned for by the Union and the all-
encompassing alternative unit proposed by the Employer, 
the majority’s approach would seemingly require the 
Board to consider other possible permutations before 
selecting the unit in which to conduct the election.  And 
to the extent the majority is truly concerned with the Sec-
tion 7 rights of employees outside a petitioned-for unit 
(as opposed to simply improving an employer’s chances 
of defeating the union by enlarging the unit), the majori-
ty’s approach would appear to mandate an inquiry into 
whether employees outside the petitioned-for unit—and 
which group(s) of such employees—seek to be included 
in the petitioned-for unit.  For how else can the Board 
decide, as now required by the majority, which unit best 
assures to all employees—both those inside the peti-
tioned-for unit and those outside the petitioned-for unit—
the fullest freedom in exercising their rights?   

Needless to say, such an approach will lengthen hear-
ings—imposing costs on the Government and the par-
ties—and delay resolution of the question of representa-
tion, even though no party has requested that the Board 
consider those other units and even though the peti-
tioned-for unit is an appropriate unit in which to conduct 
the election.  And it flies in the face of the well-
established principle that the Board is to consider only 
whether the petitioned-for unit is an appropriate unit, not 
whether it is the most appropriate unit.  The majority 
certainly provides no persuasive reason for empowering 
an employer to argue that the interests of excluded em-
ployees render the petitioned-for unit inappropriate.  The 
petitioning employees would understandably view with 
skepticism any employer claim that it was seeking to add 
employees to the petitioned-for unit at those employees’ 
request—rather than to ensure the employer “a better 
chance of winning the election” in a larger unit, which is 
obviously “not a reason recognized in the National Labor 
                                            

23 See Macy’s, Inc. v. NLRB, 824 F.3d at 566 (rejecting claim that 
Specialty Healthcare will undermine employee rights). 

Relations Act for rejecting” a petitioned-for unit.  FedEx 
Freight, Inc. v. NLRB, 839 F.3d at 637.   

The majority claims that today’s decision does not in-
crease the opportunity for employers to manipulate the 
unit, but that is manifestly incorrect.  First, the majority 
discards the clarity that Specialty Healthcare provided to 
the Board’s unit determination jurisprudence.  Then, the 
majority exacerbates the confusion by eliminating the 
consideration that the Board has traditionally given to the 
petitioned-for unit.  The majority’s new approach pro-
vides no basis to distinguish between cases where the 
excluded employees share a sufficient community of 
interest to render the petitioned-for unit inappropriate 
versus merely finding that a larger unit would be more 
appropriate.  The vagueness of the majority’s test should 
be fatal to its adoption.  Even worse, the majority under-
cuts the central purpose of the Act by failing to provide 
employees seeking to organize any confidence in predict-
ing whether they can bargain collectively with their em-
ployer without wasteful and time-consuming litigation 
over the contours of the unit.  The unmistakable conse-
quence of the majority’s amorphous test is to make unit 
determination more unpredictable, more frequently a 
subject of litigation, and more subjective.  The more sub-
jective the standard is the greater the opportunity to liti-
gate the appropriateness of the unit, and, consequently, 
the greater the opportunity to delay and frustrate employ-
ees’ right to organize.   

It is no wonder that the Board has never followed the 
majority’s untenable approach. 

VI. 
Turning to the facts of this case, we agree with the Re-

gional Director that the petitioned-for unit—which, as 
previously noted, is comprised of 102 highly-skilled, 
highly-paid welders, who perform distinct work and who 
occupy two specific job classifications (rework welders 
and rework specialists) out of approximately 120 job 
classifications in PCC’s manufacturing operation—
constitutes an appropriate unit for the purposes of collec-
tive bargaining.24  The unit is appropriate under Specialty 
Healthcare, because the welders are readily identifiable 
as a group25 and share a distinct community interest,26 
                                            

24 The Regional Director permitted a third classification occupied by 
a single employee—the rework specialist/crucible repair employee--to 
vote subject to challenge because there was insufficient evidence to 
resolve its unit placement. 

25 As the Regional Director correctly found, the 102 welders are 
readily identifiable as a group because they occupy the only two job 
classifications that share the function of repairing manufacturing de-
fects in metal castings. 

26 We agree with our colleagues that the Regional Director did not 
explicitly address at step one of the Specialty Healthcare analysis 
whether the petitioned-for employees’ share a distinct community of 
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and PCC has not shown that the more than two thousand 
employees whom it seeks to add to the unit share an 
overwhelming community of interest with the petitioned-
for welders.   

The highly-skilled nature of the welders’ work (as 
demonstrated by the high qualifications and training re-
quired) strongly supports finding the welders’ interests to 
be distinct from those of their less-skilled coworkers.  
The two classifications in the petitioned-for unit are the 
rework welder, the entry-level welding position, and the 
rework specialist, the most experienced welders.  Even at 
the entry level, the rework welder job description re-
quires that the applicant qualifications include advanced 
welding skills.  Most of the witnesses testified that they 
had completed a community college curriculum in weld-
ing prior to being hired for their position. In order to be 
hired, the rework welders have to pass a visual welding 
certification examination by demonstrating their welding 
skills to the weld examiner and complete a 120 hour ini-
tial certification class.  But that is not the end of their 
training; next, the welders undergo intensive on-the-job 
training, over multiple years, to obtain the requisite certi-
fications, to maintain their certifications, to work with 
specific alloys, and to advance through PCC’s pay grades 
and steps.  Ultimately, to be eligible for a position as a 
rework specialist, an employee must have a minimum of 
5 years in step 6 as a rework welder. 

Moreover, the welders’ self-training and evaluating 
structure unquestionably supports a finding that their 
interests are distinct, even from their coworkers occupy-
ing other job classifications with whom they may share 
nominal supervision.  Once on the job, the training of 
welders is done by other welders.  The initial welding 
certification examination is administered and reviewed 
by the weld examiner, who is also a rework specialist.  
There are designated welding training coordinators who 
facilitate the training at the various facilities.  Again, 
those training coordinators are rework specialists, whose 
job descriptions—as corroborated by hearing testimo-
ny—specifically list responsibility for training rework 
welders.  Although the welders may share paper-
supervision with employees in other classifications, one 
welder testified that he only interacted with his non-
welder supervisor regarding vacations and administrative 
matters. 27     
                                                                      
interest.  However, for the reasons discussed below, we conclude that 
the record fully supports a finding that the welders share a community 
of interest distinct from the diverse array of the employer’s other pro-
duction and maintenance employees. 

27 Member McFerran further notes that the self-training and evaluat-
ing structure is a telltale feature of highly-skilled craft units, which are 
presumptively appropriate under the Act.  See generally, Burns and Roe 

As some of PCC’s most highly-paid employees, the 
welders also share a distinct community of interest in 
wages.  PCC’s wage scale has pay grades between 5 and 
20, with the welders all occupying grades 15, 16, and 18.  
The welders testified that their compensation was in the 
range of roughly $30/hour, approximately twice that of 
employees at the bottom of PCC’s pay scale earning 
$14.21/hour.  As the Regional Director found, only a 
small number of PCC employees are paid at the welders’ 
high rate. 

The welders’ distinct functions and lack of interchange 
with other production and maintenance employees fur-
ther supports finding their community of interest to be 
distinct from other employees.  The role of the rework 
welders and rework specialists is to weld metal to fix any 
castings defects.  This work takes place at the “back end” 
of PCC’s production process, after a full-scale wax ver-
sion of the desired casting is created; a ceramic shell is 
placed around the wax mold and the wax is melted out; 
metal is poured into the ceramic shell to create the final 
casting; and the metal casting is inspected for defects.  
No other employees do the metal welding work to fix 
defects, ever.  And once qualified, trained and paid as 
welders, it is extremely rare for welders to transfer into 
other nonmanager employee positions.  Moreover, weld-
ers only perform non-welding work if the welding work 
is so slow that they would otherwise be sent home.  And 
even when the welders perform less-skilled, nonwelding 
work, they are still paid at the welders’ wage rate.  

There are a number of other considerations that also 
demonstrate the distinct role of welders in the workplace.  
Welders work apart from other employees in their own 
open air chambers or welding booths.  They also use 
                                                                      
Services, 313 NLRB 1307, 1308-1309 (1994).  Previously, the Board 
has found that welders in the aerospace industry are an appropriate craft 
unit.  See, e.g., Boeing Airplane Co., 124 NLRB 689 (1959); CNH 
America, 25–RC–116569, (2014) (not reported in Board volumes) 
(Member Miscimarra dissenting, stating that “the Board has not found a 
craft unit of welders to be appropriate since 1955 except in the aero-
space industry.”) (emphasis added).  Here, PCC is in the aerospace 
industry: it manufactures airplane engines and frames.  Accordingly, 
the petitioned-for unit is a presumptively appropriate craft unit under 
the Board’s long-standing jurisprudence, explicitly noted and incorpo-
rated by Specialty Healthcare.  357 NLRB at 940, fn. 16, citing 
Mallinckrodt Chemical Works, 162 NLRB 387 (1966).  Finding an 
appropriate craft unit here is particularly apt given that the Regional 
Director should and did consider whether welders were so functionally 
integrated with other employees as to lose their separate identity.  See 
American Cyanamid, 131 NLRB 909, 910 (1961).  See E.I. Dupont de 
Nemours, 162 NLRB 413, 419 (1966) (explaining that integration of a 
manufacturing process is a factor to consider, “[b]ut it is not in and of 
itself sufficient to preclude the formation of a separate craft bargaining 
unit, unless it results in such a fusion of functions, skills, and working 
conditions between those in the asserted craft group and others outside 
it as to obliterate any meaningful lines of separate craft identity.”). 
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their own unique tools of their craft.  In addition, they 
perform the only job function with an engineer among 
management employees (the welding engineer) specifi-
cally dedicated to their work.  Finally, while the welders 
may not exist as a department on PCC’s organization 
chart, the welders themselves provided consistent, unre-
butted testimony that they regularly had welders-only 
meetings and that they considered themselves and were 
considered by colleagues to be a stand-alone department.    

For all these reasons, it is clear that the welders share a 
distinct community of interest from their less skilled, 
lower paid coworkers who perform different functions 
throughout PCC’s production and maintenance process.  
It is also more than reasonable to conclude, as we do, 
that the many strong characteristics favoring the welders’ 
community of interest are not overcome by their func-
tional integration with other production and maintenance 
employees.28  At most, the welders were shown to some-
times communicate with other employees about their 
work or, on rare occasions, to work in teams on quality 
control issues.  But this evidence does not demonstrate a 
fusion of functions, skills, and working conditions be-
tween the welders and the more than two thousand pro-
duction and maintenance employees who PCC seeks to 
add to the unit.  

Turning to the second step in the Specialty Healthcare 
analysis, we agree with the Regional Director that PCC 
failed to demonstrate that employees excluded from the  
                                            

28 The majority criticizes the Regional Director’s decision because it 
considered whether the employees in the petitioned-for unit were func-
tionally integrated with each other, rather than with other production 
and maintenance employees.  But the Regional Director’s inquiry was 
whether the welders were an appropriate unit, even though there was 
not a unified welding department on PCC’s organizational chart.  In 
such circumstances, it was appropriate for the Regional Director to look 
at whether the welders were functionally integrated with each other to 
determine whether they shared a community of interest, despite the fact 
that they worked out of different departments according to PCC’s or-
ganizational chart.     

petitioned-for unit share an overwhelming community of 
interest with the petitioned-for employees.  The Regional 
Director carefully considered PCC’s argument that the 
only appropriate unit was all 2565 production and 
maintenance employees, thoroughly analyzed whether 
the excluded employees shared an overwhelming com-
munity of interest with the welders, and, in our view, 
correctly determined that they did not.  Accordingly, for 
the reasons discussed, we would find that the Regional 
Director properly certified the unit of rework welders and 
specialists and would uphold the election results.  

VII. 
In sum, the majority has done a serious disservice to 

the labor-management community and the Agency itself 
by casually discarding—without briefing—precedent that 
is so central to workers’ rights and to one of the Agen-
cy’s core functions.  The shortcomings in the majority’s 
process of denying stakeholder input are exceeded only 
by the shortcomings in their decision.  Not only does the 
Majority’s radical new approach contravene the Act, but 
its unmistakable consequences will frustrate employees’ 
rights to self-organization and needlessly delay resolu-
tion of questions concerning representation.    

Accordingly, we dissent. 
   Dated, Washington, D.C.  December 15, 2017 
 
 

______________________________________ 
Mark Gaston Pearce,  Member 
 
 
______________________________________ 
Lauren McFerran,   Member 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 19 
 
 

PCC STRUCTURALS, INC. 
Employer 

  

and Case 19-RC-202188 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS & AEROSPACE WORKERS, 
AFL-CIO, DISTRICT LODGE W24 

Petitioner 

 
 

ORDER TO SHOW CAUSE 
 

On December 15, 2017, the Board issued an Order Granting Review and Remanding.  
The Board directed that I analyze the appropriateness of the unit under the standard articulated in 
its Order and, if necessary, to reopen the record. 
 

The standard the Board directed that I use to analyze the appropriateness of the unit is:  
 
whether the employees in a petitioned-for group share a community of interest 
sufficiently distinct from the interests of employees excluded from the petitioned-
for group to warrant a finding that the proposed group constitutes a separate 
appropriate unit. 
 
Accordingly, the parties are hereby directed to state their positions as to the adequacy of 

the factual record with regard to the eight (8) category multi-factor test utilized by the Board in 
such an analysis: 

 
whether the employees are organized into a separate department; have distinct 
skills and training; have distinct job functions and perform distinct work, 
including inquiry into the amount and type of job overlap between classifications; 
are functionally integrated with the Employer’s other employees; have frequent 
contact with other employees; interchange with other employees; have distinct 
terms and conditions of employment; and are separately supervised. 
 
The parties are hereby directed to submit their positions as to whether the record should 

be reopened to take additional evidence with regard to the multi-factor test noted above by close 
of business Friday, January 5, 2018. If it is agreed that the record should not be reopened, the 
 
  



parties may thereafter submit briefs with regard to the appropriateness of the unit based on the 
standard articulated in the Board’s Order, in conjunction with the multi-factor test. A deadline 
for any such briefs will be determined at a later date. 
 
 Dated:  December 20, 2017. 

 
 
 
 
Ronald K. Hooks, Regional Director 
National Labor Relations Board, region 19 
Jackson Federal Building 
915 Second Ave., Rm. 2948 
Seattle, WA  98174 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 19 

PCC STRUCTURALS, INC. 
Employer 

  

and Case 19-RC-202188 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS & AEROSPACE WORKERS, 
AFL-CIO, DISTRICT LODGE W24 

Petitioner 
 

SUPPLEMENTAL DECISION 

This matter appears before me on remand from the National Labor Relations Board 
(“Board”).   

The primary issue before me on remand is which job classifications should be included in 
the smallest appropriate unit.  Petitioner contends that the petitioned-for unit of all full-time and 
regular part-time rework welders, rework specialists, and crucible repair welders1 (“petitioned-
for unit”), employed by the Employer at its facilities in Portland, Milwaukie, and Clackamas, 
Oregon (collectively, “Portland operation”) is an appropriate unit for collective bargaining, as it 
is a craft unit that shares a community of interest sufficiently distinct from excluded employees.  
Conversely, the Employer contends that the petitioned-for unit is not an appropriate unit for the 
purposes of collective bargaining and that it must include a wall-to-wall unit of all production 
and maintenance employees as the smallest appropriate unit.   

A hearing officer of the Board held a hearing reopening the record in this matter and the 
parties subsequently filed briefs with me.  As explained below, based on the record, the briefs, 
and relevant Board law, I find that the record establishes that the petitioned-for welders 
constitute a craft unit that possesses a community of interest sufficiently distinct from excluded 
employees under the standard set forth in PCC Structurals, 365 NLRB No. 160 (2017).  
Accordingly, I am issuing an amended certification of representative along with this Decision.  

I. PROCEDURAL HISTORY 

On July 11, 2017, Petitioner filed the instant representation petition. 

On July 20 and 21, 2017, a hearing officer of the Board held a hearing in this matter.  The 
parties subsequently filed briefs with me.  Then, on August 28, 2017, I issued a Decision and 
Direction of Election (“Initial Decision”), in which I directed an election in the petitioned-for 
unit based on the analytical framework of Specialty Healthcare & Rehab. Ctr. of Mobile, 357 

                                                            
1 The record and the parties use various titles for the position referred to herein as “crucible repair welder,” but I do 
not believe there is any confusion between the parties or the Board regarding which position is at issue.    
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NLRB 934 (2011), enfd. sub. nom. Kindred Nursing Centers East, LLC v. NLRB, 727 F.2d 552 
(6th Cir. 2013).   

On September 18, 2017, the Employer filed a request for review of the Initial Decision, 
along with a special request to stay the election pending the Board’s decision.  On September 22, 
2017, the Board issued an order denying the Employer’s request to stay or impound the ballots 
for the election scheduled for September 22, 2017.  Later on September 22, 2017, a secret-ballot 
election was held, in which the tally was 54 to 38 in favor of the Petitioner, with two non-
determinative challenged ballots.  Accordingly, on October 2, 2017, I issued a certification of 
representative for all full-time and regular part-time rework welders and rework specialists, but 
neither included or excluded the crucible repair welders, as that position was allowed to vote 
subject to challenge and challenges were not determinative.  On October 12, 2017, the Employer 
filed a corrected request for review of the Initial Decision with the Board.  

 On December 15, 2017, the Board issued an Order Granting Review and Remanding.  
PCC Structurals, Inc., 365 NLRB No. 160 (2017).  In its decision, the Board overturned the 
Specialty Healthcare standard and remanded this matter for my reconsideration consistent with 
its decision.  The legal standard set forth in PCC Structurals is discussed in greater detail below. 

 On December 20, 2017, I issued an Order to Show Cause soliciting positions from the 
parties as to whether the record should be reopened to take additional evidence with regard to the 
standard set forth in PCC Structurals, Inc., 365 NLRB No. 160.  After consideration of the 
parties’ positions, on January 11, 2018, I issued an Order Reopening the Record in order for the 
parties to present evidence on the possibility of an alternate unit being the smallest appropriate 
unit and on the crucible repair welder.  On February 7, 8, and 22, 2018, the hearing officer 
reopened the record in this matter.  Both Petitioner and the Employer filed supplemental briefs 
after the hearing on remand.      

II. FACTS 

 Below I will set forth the facts from the initial hearing, generally as they appear in the 
Initial Decision, followed by the additional facts as presented in the hearing on remand.   

 1. Departmental Organization 

  A. Initial Hearing 

The Portland operation consists of three “profit and loss centers” within an approximately 
five mile radius of one another.  Each of the three profit and loss centers has a general manager 
and uses a similar, highly structured organizational format. Reporting to each general manager 
are operations managers or superintendents for the respective production areas, such as titanium 
or steel. Reporting to them are numerous departmental supervisors and area managers, who 
oversee production employees.  
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Throughout the Portland operation, multiple job titles report to each production-
supervisor. No production supervisor oversees only the rework welders or rework specialists in 
the petitioned-for unit. There is no evidence in the initial hearing regarding the supervision of the 
crucible repair welder.  

The record for the initial hearing contains organizational charts that reflect the structure 
of the Portland operations in Large Parts Campus (“LPC”), Small Steel Business Operation 
(“SSBO”), and Deer Creek Annex (“DCA”). The organizational charts do not include production 
employees or their job titles.  

The LPC has titanium and steel operations. Titanium operations within the LPC is run by 
the vice president of the structurals division. The production superintendent and the 
manufacturing manager report to the vice president. Reporting to the production superintendent 
are two production supervisor Is, four production supervisor IIs, and a senior planner. Production 
supervisors manage the production workers who are completing various operations required to 
produce a casting. Reporting to the manufacturing manager are three area managers, each 
responsible for a different area of the LPC. Each manager oversees three or four production 
supervisors, and one area manager also oversees a titanium manufacturing specialist. A day shift 
production supervisor, for example, is responsible for inspection functions, including 
radiographers, radiologic evaluators, film interpreters, rework grinders, production grinders, 
rework welders, and rework specialists. The steel operation has the same structure as the titanium 
operation. 

The SSBO is headed by a vice president/general manager. Reporting to the vice 
president/general manager are: vice president of operations/business unit manager (commercial); 
wax area manager; plant controller, automation and control systems manager; investing, foundry, 
and cleaning area manager; facilities manager; business unit manager II (aerospace); and quality 
manager. Under the vice president of operations/business unit manager (commercial) are: 
production engineer; commercial account manager; area manager service center/inspection; and 
SSB1 area manager. Reporting to the area manager service center/inspection are the HT & 
straightening supervisor, x-ray/FP.I supervisor, swing shift supervisor, and shipping coordinator. 
Under the wax area manger are: wax area supervisors; swing shift supervisor; wax process 
engineer; SLA area manager; production planner; technicians; and manufacturing administrator. 
Under the control systems manager are: automation engineers; manufacturing engineer; wax area 
engineer; and technician. Under the investigating, foundry, and cleaning area manager are: 
cleaning supervisor; foundry supervisor; investing supervisors; allow planner; investing 
engineers; foundry engineer; and technicians. Under the aero business unit manager II are the 
international team and the operations team, which includes the engineering manager and the area 
manager. Reporting to the area manager are the hand grind supervisor/dispatch, supervisor, 
swing shift supervisor, production group lead, and production planner. Reporting to the 
engineering manager are about 16 engineers and three technicians. Under the quality manager 
are: NDT engineering manager; welding process control engineer; quality engineer medical; 
quality engineering supervisor; and quality engineer commercial. As with the LPC, there is no 
supervisor for a single classification of production employees. 
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The DCA is also headed by a general manager. Reporting to the general manager are the 
sales manager, operations controller, senior human resources manager, production control 
manager, operations manager, engineering manager, and quality manager. Under the production 
control manager are the master schedule supervisor, the alloy planner, and the customer service 
planner. Under the operations manager are the back end area manager, front end and interim 
TiAl area manager, TiAl supervisor, and the maintenance administrator. Under the back end area 
manager are the back end supervisors, cleaning supervisor, x-ray supervisor, off-shift supervisor, 
targeting supervisor, manufacturing engineers, OSP supervisor, and TiAl supervisor. Under the 
front end area manager are the casting supervisor, wax supervisor, wax technician, investing and 
shell finish supervisor, and investing and shell finish technician. Under the engineering manager 
are the engineering program manager (non-GE IGT), engineering program manager (GE IGT), 
process control program manager, dimensional tooling engineer, simulation modeler, and 
MECOP. Reporting to the quality control manager are quality engineers, MECOP, quality 
technicians, NDT level III, and technician. Also reporting to the operations manager are 
electrical engineer, manufacturing engineer, two MECOPs, maintenance supervisor, and 
maintenance administrator. 

All of the rework welders and rework specialists who testified in the initial hearing 
regarding their departmental structure and supervision stated that their immediate supervisors 
also supervise rework grinders, visual dimensional inspectors, x-ray shooters and readers, and 
florescent penetrant inspectors. Other than these employees, there is no evidence in the initial 
hearing that rework welders or rework specialists are supervised by the same supervisor as other 
production employees sought by the Employer. Similarly, there is no evidence in the initial 
hearing that higher-level managers actually supervise or regularly interact with the production 
employees at issue.  The record in the initial hearing shows that rework welders speak to their 
leads about welding issues, and only discuss vacation and other logistical issues with their 
immediate supervisors.   

There is currently no specific department anywhere in the Portland operation solely for 
the rework welders and rework specialists in the petitioned-for unit. The record in the initial 
hearing establishes that rework welders and rework specialists are employed in the inspection 
and rework stage of the production process, sometimes referred to as “back end,” which occurs 
after completion of “front end” operations of waxing, investing, and casting. The record shows 
limited instances of use of the term “back end” in reference to the Employer's production 
process. At LPC, although the term “steel back end” is not reflected in the LPC organizational 
chart, the Employer referred to “steel back end” in a June 2017 organizational announcement 
regarding the promotion of a manager to production superintendent for steel back end at LPC. 
The record in the initial hearing is void of other evidence suggesting regular use of “steel back 
end” as a department at LPC. At DCA, the organization chart shows that the “back-end” area 
manager oversees the back-end supervisors, cleaning supervisor, x-ray supervisor, off-shift 
supervisor, targeting supervisor, manufacturing engineers, OSP supervisor, and TiAl supervisor. 
Of note, a rework specialist testified that in the past welding has constituted its own department. 
However, the record in the initial hearing contains no further detail as to the timeframe in which 
this independent department existed, how long it existed, which employees made up the 
department, or where the department fell within the Employer's organizational structure. 
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The crucible repair welder appears to be the only employee in the petitioned-for unit in 
.the casting portion of the process. The record in the initial hearing does not specify where the 
crucible repair welder falls within the Employer's departmental organization. 

The Portland operation utilizes both corporate human resources and human resources for 
each profit and loss center. 

  B. Hearing on Remand 

The record establishes that the petitioned-for rework welders, rework specialists, and 
crucible repair welders fall into approximately 18 departments, all of which include non-welding 
job classifications. 

 For example, in the Large Parts Campus, Titanium Section (“LPC Ti”), the operations 
manager is the only manager to cover all phases of the production process.  The plant 
superintendent only covers a portion of the process.  Under the operations manager, there are 
three managers who oversee the inspection and rework process.  This process encompasses about 
450 employees, including 115 grinders, 50 visual dimensional employees, 44 radiographer 
readers, and 80 radiographer shooters, 41 rework welders and rework specialists, and penetrant 
inspectors.  The Employer’s sole crucible repair welder, also located at LPC Ti, is in department 
854, with electrofabrication operators.   

 2. Skills and Training 

  A. Initial Hearing 

The job description for rework welders indicates that applicants must possess welding 
skills, as demonstrated by the completion of the Employer-approved welding tech series and 
welding certification in the applicable alloys or titanium at the time of hire. Additionally, the job 
description notes that applicants must have either two years applicable welding experience or an 
equivalent combination of classroom training and work experience and complete “Certification 
to PCC Weld Test Standards.”  

Once hired, rework welders must also complete a multi-week, in-house welding program 
that lasts approximately 120 hours. The welding training coordinator testified that rework 
welders can go through the Employer's in-house welding program if they bid into the position 
with no prior experience. Similarly, the job description for rework welder states that training is 
provided on the job. However, record testimony in the initial hearing is clear that rework welders 
must generally demonstrate some skill and experience in order to be hired into the job 
classification through the bid process and begin working in production. One rework welder 
testified that when hired five years ago, he was required to demonstrate five to ten years of tig 
welding (a type of welding) experience and a minimum of one year college experience. Then, 
upon hire, he went through a preparatory class showing newly hired rework welders how to work 
and pass the certifications. After completing this initial training, he worked with a tech lead or 
training specialist for eight or nine weeks. Another rework welder testified that when he applied 
to enter the Employer's welding program, he needed to demonstrate efficiency with a sample test 
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plate to qualify for the job and to begin the training program. Of the 15 employees who 
attempted the test plate, only four employees qualified to begin training. A rework specialist 
testified that requirements to become a rework welder included two classes in welding 
technology and tig welding, offered at the local community college, not through the Employer, in 
order to apply for the Employer's in-house welding program. 

Beyond the initial training, rework welders must hold visual weld certifications. The job 
description for rework welders states that they may receiving additional training, such as: alloy 
certification; titanium certification; and gas metal arc welder, gas tungsten arc welder, shielded 
metal arc welder, and plasma arc welder welding certifications.  

Applicants for rework specialist positions are required to be a step 6 rework welder (the 
highest level of rework welder, discussed below in wages) at the time of application. Applicants 
must have worked a minimum of five years as a step 6 rework welder, with a preference for eight 
years of experience at step 6. Additionally, applicants for rework specialists must hold all 
generally required certifications pertaining to their facility and must have a record of 80 percent 
or better “first try” certification test success.  

Not all positions require rework welders and rework specialists to hold the same 
certifications. The rework welder job description states that SSBO uses gas tungsten arc welding 
only, “LSBO” requires use of WEBTAQ welding technique for gas tungsten arc welding, and 
“TBO” requires gas tungsten arc welding only and titanium certification. One rework welder 
testified that he holds multiple certifications, including three patches, two coupons, and three 
DSAs. One rework specialist testified that he holds about a dozen certifications, as his plant 
works with multiple metal alloys.  

The crucible repair welder has somewhat distinct training and entry qualification 
requirements from the remainder of the petitioned-for unit. The crucible repair welder completes 
on-the-job training run by the welding engineer. According to the job description, once training 
is complete, copper welding qualification is required. The job description also states that an 
applicant needs PCC IIIb-SA welding experience prior to copper welding training and 
qualification, but that a potential candidate without IIIb-SA welding experience shall be trained 
and capable of passing any necessary qualification exams. The sole crucible repair welder did 
not testify, nor did his immediate supervisor, so it is unclear from the record in the initial hearing 
what training and qualifications the employee actually had at the time of hire or must maintain to 
continue to hold the position.  

All employees in the petitioned-for unit must take and pass an annual eye exam. 

The Employer submitted job descriptions for the approximately 120 job classifications 
for the employees the Employer seeks to include in the unit.  

Of those 120 job descriptions, several classifications, including wax assemblers, gate 
removal operators, and millwrights, perform some welding as part of their listed job 
qualifications or duties. As discussed below, wax assemblers weld wax, whereas gate removal 
operators and millwrights weld metal. However, no metal welding certifications are required for 
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these job classifications. Moreover, as no employees in those excluded classifications testified in 
the instant matter and no front-line supervisors testified regarding hiring requirements or day-to-
day duties, the record does not indicate the extent, if any, of their welding qualifications prior to 
hiring or welding work or training after hire.  

Other job classifications require some advance training, but not in welding. For example, 
radiographers, film interpreters, florescent penetrant inspectors, and visual dimensional 
inspectors all require training and certifications in their respective skill sets. Dispatchers must be 
certified to drive a fork lift and maintain a fork track 'license.  

It is uncontested that no job classifications outside the petitioned-for unit require metal 
welding certifications.  

Like employees in the petitioned-for unit, all non-destructive testing employees, which 
includes radiographers, shooters, x-ray readers, penetrant inspectors, processors, and rework 
analysts, as well as dispatchers, must take and pass an annual eye exam.  

All production employees working in the Portland operation go through safety training 
and an orientation that addresses, policies, procedures, and work rules. 

  B. Hearing on Remand 

The petitioned-for rework welders and rework specialists need distinct certifications 
depending on their specific work, as certification is based on the type of alloy being welded.  If a 
welder has only a titanium certification, the welder could be trained to weld steel, but could not 
substitute immediately, as the welder would first have to get the necessary certification.   

Unlike the rework welders, the crucible repair welder needs to have a copper 
certification.  The crucible repair welder at the time of the hearing on remand has copper and 
titanium certifications, and with only that cannot weld other metals.  However, the individual 
training to become the next crucible repair welder upon the current crucible repair welder’s 
retirement has steel certification, as he previously worked as a rework welder in steel.  There is 
no requirement that the crucible repair welder have first been a rework welder or some other kind 
of welder within the plant.  

Most welding certifications need to be recertified every two to three years.  Typically, the 
Employer does not give employees the option to recertify unless they are actively using that 
certification.   Additional recertification options depend on business needs and are determined by 
the Employer.  Recertification can take several weeks. 

 The record establishes that while some job classifications other than welding, such as 
visual dimensional and x-ray work, do require certifications and training, this consists of training 
and certification provided by the Employer.  For example, radiographers need 200 hours of 
hands-on training and a 40-hour class run by a third-party vendor. 
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Finally, many jobs require no certifications at all.  For example, grinders, including 
rework grinders, are trained on the job using training modules and require no certification. 

 3. Job Functions and Work 

  A. Initial Hearing 

Rework welders repair defects identified in metal castings. According to the job 
description, rework welders weld areas on castings using techniques such as gas metal arc 
welding, gas tungsten arc welding, shielded metal arc welding, and plasma arc welding.  

Rework specialists perform rework welder duties, train rework welders, and provide 
welding engineering project support. Rework specialists are required to develop rework plans for 
parts that have particularly large numbers of defects and repair the castings according to 
customer specifications. This can include working with grinders, inspectors, and rework analysts 
to route the part for repair. 

There is only one crucible repair welder employed in the Portland operation. As noted 
above, neither the employee nor his immediate supervisor testified in the instant proceeding. The 
only record evidence in the initial hearing regarding the job duties of the crucible repair welder 
are the job description and the testimony of a corporate manager. According to that testimony, as 
part of the production process, titanium ingot is melted into a crucible, which is then tipped into 
a funnel. Once the titanium has been poured in, there is still a layer of titanium metal left in the 
crucible, which is chipped out of the crucible, thus damaging it. The role of the crucible repair 
welder is to weld and repair the crucible so that it can be used again to melt titanium. According 
to the job description, the rework-specialist/copper crucible repair role includes, inter alia: 
identifying and inspecting areas needing repair; grinding or chipping off defective areas; and 
welding ground areas with gas tungsten arc or plasma arc welding processes. Unlike rework 
welders and rework specialists, the crucible repair welder does not work on metal castings. 

As noted above, the Employer submitted job descriptions for the approximately 120 job 
classifications for the employees the Employer seeks to include in the unit. No employees in 
those job classifications testified in the initial hearing.  

The record in the initial hearing reveals that several classifications in the unit sought by 
the Employer perform some welding duties. For example, wax assemblers and pattern finishers 
weld wax components together at the beginning of the production process in order to make a 
larger mold; it is uncontested that they weld wax, not metal. Gate removal operators use torches 
to remove plumbing from the gating attached to the mold; gate removal operators weld metal 
using an air carbon torch. Millwrights, who work in the maintenance department to repair 
equipment, weld if necessary to repair equipment.  

Employees in the remaining job classifications perform highly specialized steps of the 
Employer’s production process, discussed in greater detail below. For example, numerous job 
classifications review castings for defects. Florescent penetrant inspectors check the surface of a 
casting for defects by dipping the entire casting into a bright green florescent penetrant solution, 
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rinsing the casting, and then taking it into a booth lit by black light to show surface defects. 
Visual dimensional inspectors and dimensional evaluators check and measure the metal casting 
to ensure that all of the features on the castings comply with the blueprints and customer 
specifications. Radiographers, film interpreters, and digital radiological evaluators take or 
interpret x-rays to determine where subsurface defects are located.  

It is clear from the record in the initial hearing that employees cannot perform the duties 
of a distinct job classification unless specifically qualified to do so. 

  B. Hearing on Remand 

The production supervisor of the LPC Ti foundry, who directly oversees the crucible 
repair welder, testified in the hearing on remand about the duties of the crucible repair welder.  
In the foundry, electrodes are melted and poured into a copper crucible, which then tilts and 
pours molten metal into the parts.  During that repeated process, the approximately 20 copper 
crucibles used in the foundry become stressed, cracked, or otherwise damaged.  When that 
occurs, the crucible repair welder repairs the crucible using GTAW (a type of welding) to weld 
the copper and repair the defects.   

 4. Functional Integration 

  A. Initial Hearing 

The production of metal castings in the Portland operation consists of a lengthy, 
specialized process. As the part moves through the manufacturing process, the employee 
performing each task codes onto a router, which is a paper record that travels throughout the 
process. The “front end” of the process consists of waxing, investing, and casting. The “back 
end” of the process consists of reworking the casting to ensure it meets customer specifications.  

Waxing, the first step of the process, entails creating a full-scale wax version of the 
desired metal casting according to customer specifications for the final product. The waxing 
process includes core prep operators, framers, high volume wax operators, journey mold makers, 
leach tank operators, mold machine operators, pattern finishers, pattern makers, precision 
assemblers, production pattern wax assemblers, production gating wax assemblers, production 
wax assemblers, rapid prototype operators, wax area inspectors, wax cleaners, wax dimensional 
inspectors, wax makers, wax outsource inspectors, and wax process auditors.  

Investing involves dipping the wax mold into slurry, putting it into a sand pit, and 
repeating the process until there is a dry ceramic shell around the wax mold and an empty cavity 
remains. Investing includes investing helpers, investing specialists, shell finishing processors, 
shell processors, and utility investors.  

Casting occurs when metal is poured into the wax mold to create the final product. The 
casting process includes air cast pour/gen operators, ASC vacuum furnace operators, crucible 
rework specialist/crucible repair, deer creek furnace operators, electrode fabricators, foundry 
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persons, foundry specialists, master caster furnace operators, MM vacuum furnace operators, pot 
packers, pot packers/coil maintenance, and vacuum furnace operators. 

After the part is cast, the metal casting moves into the inspection and rework cycle. This 
stage of the manufacturing process utilizes employees who identify defects, including penetrant 
inspectors, radiographers, digital radiographers, radiological evaluators, film interpreters, 
straighteners, visual dimensional inspectors, LSPS specialists, dimensional analysts, and 
dimensional operators. Along with the necessary inspection, rework welders and rework 
specialists repair the defects identified by other employees. Generally, a "rework team" includes 
florescent penetrant inspection, x-ray inspection, visual inspection, and any subsequent grinding 
and welding. As discussed below, rework welders and rework specialists have only limited 
contact with other employees in the inspection and rework cycle, and essentially no contact with 
production employees in other stages of the manufacturing process.  

The final stage of the process, called Coordinate Measuring Machine (CMM), utilizes a 
machine to check for accuracy, and includes employees such as utility aides, tool room 
attendants, and dispatchers.  

If a part has an unusually high number of defects, best practice is for operators 
responsible for the root cause of the defect to coordinate directly with other job classifications in 
order to solve the problem. While the corporate manager testified that this need to correct defects 
causes employees at later stages in the process, such as rework welders and rework specialists, to 
interact frequently with employees at the earlier stages of the process, other record evidence 
discussed below contradicts this testimony.  

For example, as part of its effort to improve the specialized production process, the 
Employer utilizes “Tiger Teams,” which is led by an engineer and composed of employees 
throughout the production process. Tiger teams target a particular part, a particular casting, or 
part of the process and seek to make improvements on it. The Employer currently has about ten 
Tiger teams running, only one of which has a rework welder as part of its core team. Moreover, 
most of the employees who testified in the initial hearing, many of whom had extensive tenure 
with the Employer, did not know Tiger teams existed or did not have Tiger teams in their 
departments. 

The crucible repair welder, per the corporate manager, interacts with other production 
employees in a different way because he solely works on a crucible, not a part. Again, the sole 
crucible repair welder did not testify in the initial hearing to reveal his role in the production 
process.  

The maintenance department does not work on specific parts, but rather keeps the 
production machinery functioning. 

  B. Hearing on Remand 

The record on remand establishes that different plants within the Portland operation have 
slightly different phases of production, depending on which metals, alloys, or parts are involved.  
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For example, the LPC Ti operations manager testified that LPC Ti production process includes 
wax; investing; foundry, which is also known as casting; cleaning; hot isostatic press (HIP) 
process; chem mill, which includes rework and inspection; heat treat; final inspection; and 
shipping.   

Moreover, the record on remand reveals that some classifications are involved in various 
phases of the production process.  For example, at LPC Ti, visual dimensional inspectors inspect 
both wax and metal, using the same tools and going back and forth between wax and 
rework/inspection.  Similarly, and also at LPC Ti, radiographers work on both wax and metal, 
using the same equipment and flexing back and forth between those stages of the production 
process.  Additionally, CMM process and equipment, which is part of the rework and inspection 
process in metal, is also the same as what is used in wax.  Finally, rework welders are sometimes 
involved in the heat treat process and weld “extensions” for hand grinders, who work in a 
different stage of the production process. 

 Again, the record on remand does not address most of the production job classifications 
in detail.  

 5. Contact 

  A. Work Areas 

  i. Initial Hearing 

Rework welders work either in eight foot by eight foot booths or in open air chambers, 
depending on the type of metal being welded. The welding booths are adjacent to one another, 
adjoined by plastic flaps as doors and walls; only welders use the welding booths.  

A corporate manager testified in the initial hearing that rework welders communicate 
with other employees, such as visual dimensional inspectors, on a daily basis, however other 
record evidence contradicts this .testimony. One rework specialist testified in the initial hearing 
that his main interaction with non-welding employees is with rework grinders regarding the way 
the welder is prepped; he estimated that he interacted with the grinder about a piece about once 
per week. Another rework specialist testified in the initial hearing that he interacts with rework 
grinders or visual dimensional employees about once or twice a week when there has been 
incorrect work. One rework welder testified in the initial hearing that he spends maybe five to 
ten percent of his week with rework grinders or visual dimensional employees.  

Beyond rework grinders and visual dimensional employees, rework welders and rework 
specialists have essentially no interaction with employees in the unit sought by the Employer. 
This is in part due to the fact that not all buildings or areas of buildings contain all portions of the 
production process. In fact, rework welders and rework specialists testified in the initial hearing 
to never having seen waxing, investing, or casting. For example, a rework specialist who worked 
in LMA testified that he works in a repair facility for castings, which includes florescent 
penetrant inspection, clean line, grinding, visual dimensional sandblast, welding, visual 
dimensional inspection, CMM, CNC machine, and non-destructive testing. A rework welder 
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testified that in his building, Crosswhite, there are rework grinders, visual dimensional 
employees; rework welders, and florescent penetrant inspectors, but no wax, casting, or investing 
employees.  

The record in the initial hearing does not reveal whether the crucible repair welder has 
contact with employees in the petitioned-for unit or in the unit sought by the Employer. 

Additionally, all employees at issue in the instant proceeding use the same lunch room, 
break room, and smoke area, and time clock. However, the record in the initial hearing does not 
establish that employees frequently interact with one another at these locations. 

   ii. Hearing on Remand 

At LPC Ti, rework welders and rework specialists are located in multiple locations 
throughout the plant.  Rework welders and rework specialists work in welding chambers adjacent 
to the rework grinding rooms and visual inspection rooms.  As part of inspection, radiographers 
work in an x-ray tube, and x-ray readers have a booth and read the x-rays on a monitor.  All 
radiographers, regardless of whether they work on metal, wax, or both, have a home department 
of metal.   

 Also at LPC Ti, the crucible repair welder is located on the steel side in an enclosed 
booth about 20 feet away from any other operator.  The production supervisor testified that the 
crucible repair welder does not leave his designated work area and has very little interaction with 
anyone.  The record on remand suggests that the crucible repair welder does have some 
interaction with fluorescent penetrant inspectors and x-ray technicians who check the crucible for 
remaining defects after he has rewelded it, but this interaction is at most limited.       

The radiographic evaluator x-ray lead at LPC Ti testified that he does not go a day 
without talking to all seven rework welders in his area.  The x-ray lead, who used to work as a 
production coordinator, testified that while working in that role he regularly had contact with x-
ray shooters, x-ray leads, dark room operators, weld mappers, rework welders, rework 
specialists, rework grinders, hand grinders, visual dimensional inspectors, and fluorescent 
penetrant inspectors.  He noted that he had individual conversations with rework welders 
throughout the day to create rework plans with them.  As a production coordinator, if the issue 
was complex he coordinated a variety of classifications, including visual dimensional inspectors 
and welders, to create the rework plan and fix the part. 

In the DCA, rework welders and rework specialists are located in a separate room at the 
end of the reworking grinding room, with a wall separating them due to noise and dust.  Visual 
dimensional employees also work adjacent to the rework grinding room, with a wall dividing the 
spaces.   

At the SSBO, a non-destructive testing visual dimensional specialist who used to work as 
a hand grinder testified in the hearing on remand that as hand grinder he was in “daily” contact 
with welders, as they weld their extensions; he did not further specify the nature or duration of 
the contact.  He also testified that sandblasters typically have contact with final blenders, hand 
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grinders, rework grinders, and visual dimensional inspectors, but again did not further specify the 
nature or duration of the contact.  The visual dimensional specialist lead testified in the hearing 
on remand that in his current position he has contact with grinders, inspectors, welders, x-ray 
shooters, readers, CMM layout, cleaning, belt grind, and wax employees.  He further noted that 
he interacts with rework welders every day so they can continue working on the part.  However, 
on cross examination, he revealed that the visual dimensional employees put the parts into a 
“buffer,” where the appropriate job classification picks up the parts for next steps.  The visual 
dimensional specialist lead noted that he only talks to rework welders about 50 percent of the 
time when it is a priority “hot” piece; but again did not specify the length of the contact. 

With regard to interactions in break areas, at LPC Ti, all production and maintenance 
employees use the same lunch room during the staggered lunches and break times on their shift, 
which is not done by job title.  Engineering, supervisors, and others all use the lunch room in 
addition to the classifications at issue.  At LPC Ti all production employees use lockers in 
similar areas, which are not assigned to specific employees, though employees typically use the 
same lockers every day. 

  B. Meetings 

  i. Initial Hearing 

Anywhere from weekly to monthly, according to a corporate manager, the production 
employees under each supervisor attend standup meetings. A rework welder testified that 
“welding meetings” occur every other Wednesday, or as often as needed to discuss issues, with 
the department supervisor; the meetings are only for welders. It is unclear from the record in the 
initial hearing if welding meetings and standup meetings are the same thing, as there is not 
extensive detail about standup meetings in evidence.  

Once per quarter, the general manager from each profit and loss center holds a mandatory 
“coffee talk” with all production and maintenance employees. The coffee talks include a 
presentation followed by a very short question and answer session. Employees in the petitioned-
for Unit who testified in the initial hearing regarding coffee talks noted that they do not generally 
interact with other employees during the meetings. One rework welder testified that talking in 
coffee talks is frowned upon, and another rework welder testified that a vice president 
specifically said not to speak during coffee talks.  

All employees must participate in ongoing harassment training, safety training, and other 
trainings. The Employer conducts these trainings in groups of about 30 to 40 production 
employees, irrespective of job classification. The record in the initial hearing does not reveal 
how frequently these meetings occur or the nature of employee contact at these trainings. 

  ii. Hearing on Remand 

About a month before the hearing on remand, the Employer introduced its Cardinal Rules 
of Quality, which apply to the entire corporation, including management employees and facilities 
outside the Portland operation.  As part of the roll out of these rules, for several weeks the 
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employer brought employees together in groups of both production and non-production 
employees, supervisors, and managers, to watch the video on the Cardinal Rules of Quality and 
be trained on them.   

  C. Committees 

  i. Initial Hearing 

The Employer maintains a number of employee-management committees.  

The grievance committee, discussed in greater detail below in the section on work rules, 
consists of production employees, including rework welders and rework specialists, in the 
Portland operation, as well as supervisors and manager. It is not evident from the record in the 
initial hearing how frequently the grievance committee meets, the nature of employees’ 
interactions with one another, or how many employees in the petitioned-for Unit participate.  

The policy review committee is a group of hourly employees and salaried representatives 
from the Portland operations that meets to review policies. This committee discusses policies, 
makes edits, and sends their proposals for revision to a human resources group. If the human 
resources group agrees, the policy is presented to management to be accepted and incorporated. 
A production employee is elected by coworkers and a production supervisor or manager 
appointed by the Employer for each facility. One rework welder serves on the policy review 
committee. Like with the grievance committee, it is not evident from the record in the initial 
hearing how frequently the policy committee meets or the nature of employees' interactions with 
one another while serving on the committee. 

  ii. Hearing on Remand 

The grievance committee is an elected group that reviews grievances filed by current 
employees or employees terminated by the Employer.  The grievance committee consists of 14 
supervisors or managers and 12 “hourly employees,” including two rework specialists.  From the 
list of committee members, a grievance panel of three salaried members and three hourly 
members is selected to hear a grievance.  The six committee members review the documentation 
based on the disciplinary action or termination, speak with the employee, supervisors, witnesses, 
and human resources to determine, after deliberation, whether policy was followed.  The 
grievance committee typically meets once per week, but could meet more depending on the 
number of grievances to cover. 

The policy review committee consists of 70 percent “hourly” employees and 30 percent 
salaried employees.  It meets once per month, though the composition changes slightly between 
meetings.  For example, in February 2017, the committee included an LSBS specialist, a rework 
specialist, a precision assembler, a shell processor, and an ASC vacuum furnace operator.  There 
is also a subcommittee of the policy review committee that helps obtain information from plant 
employees and distribute new updates and changes; the subcommittee members do not attend the 
monthly policy review committee meeting, but rather have their own meetings. 
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 D. Special Events 

The initial hearing established that every fall, the Employer holds a picnic for employees 
of the Portland operation and their families. Every spring, the Employer holds an awards dinner 
to recognize years of service with the Employer. All employees at the Portland operation with at 
least five years of experience and their families are invited to attend. 

 6. Interchange 

  A. Initial Hearing 

With regard to temporary interchange among petitioned-for employees, the record in the 
initial hearing establishes that rework welders and rework specialists may be sent to other 
departments to perform welding work to avoid being sent home for lack of work. However, the 
record in the initial hearing does not provide extensive detail how often this happens. There is no 
record evidence regarding temporary transfer to or from the crucible repair welder job 
classification.  

With regard to temporary interchange between petitioned-for employees and employees 
in the unit sought by the Employer, the record in the initial hearing reveals that the rework 
welders and rework specialists occasionally perform non-welding work when welding work is 
slow. This generally occurs either if the employee has prior experience in the non-welding task 
or if the non-welding task is much lower-skilled.  

Some rework welders or rework specialists with prior experience in a non-welding task 
may perform this work when welding work is low. One rework specialist testified in the initial 
hearing that he has been asked to temporarily step in as a line operator, which was a position he 
held prior to becoming a rework welder; however he has not been asked to work as a line 
operator since about 1992. According to a production supervisor, a rework welder volunteered 
around a year ago to take visual dimensional certification classes, and thus will sometimes 
perform visual dimensional work when welding work is low; the record in the initial hearing is 
silent as to how frequently this occurs. A rework specialist who came to the Employer highly 
trained in many production areas testified that, about 10 months ago, his supervisor had him 
perform weld mapping or masking almost daily; however it did not appear from the record in the 
initial hearing that this occurred outside of that limited timeframe. Another rework specialist, 
who transitioned to welding about two years ago from being a grinder, testified that around the 
time he moved to welding he performed grinding work to avoid getting sent home early for lack 
of work; there is no evidence that he continues to do this at present.  

The record in the initial hearing contains conflicting evidence regarding performance of 
non-welding tasks for employees without prior experience in those areas. An Employer witness 
testified that rework welders and rework specialists may be asked to perform a non-welding task 
that is less skilled, such as "patch and plug" work, which is traditionally performed by grinders, 
or "taping," which requires no skill as employees merely place masking tape on a spot marked by 
the inspector. However, it is unclear from the record what percentage of a given work week or 
month this may consume or for how many rework welders or rework specialists. Contrasting the 
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Employer's view, one rework welder testified that he asked his supervisor if he could perform 
grinding work when welding work was low in order to get his 40 hours in the week, and the 
supervisor told him he was a welder, not a grinder, and sent him home. Similarly, one rework 
welder testified that in his 30 years as a rework welder he has never been asked to perform non-
welding work. Another rework welder testified that in his five years with the Employer, he has 
never been asked to perform non-welding work.  

There is no evidence in the initial hearing that other production employees ever perform 
rework welder or rework specialist work on a temporary basis. Wax welders cannot temporarily 
fill in for rework welders. 

All production employees within the Portland operation may bid into open positions, and 
it is routine for production employees to bid for various positions throughout the Portland 
operation.  

With regard to permanent interchange among employees in the petitioned-for unit, all 
rework specialists previously worked as rework welders. The crucible repair welder has not 
worked as either a rework welder or a rework specialist.  

The record in the initial hearing reveals that certain classifications of production 
employees outside the petitioned-for unit have bid into and received rework welder and rework 
specialist positions. An Employer exhibit shows that around 55 rework welders and rework 
specialists previously held other production positions with the Employer. Of those, only eight 
employees have permanently transferred from other production positions since 2010, and five of 
those eight held rework grinder positions immediately prior to becoming rework welders. 
Approximately 30 previously worked as rework grinders, 21 worked as production grinders, 5 
worked as shell finishing processors, 5 worked as walk-in sand/shotblasters, 4 worked as mold 
machine operators, 4 worked as production wax assemblers, 3 worked as wax cleaners, 2 worked 
as heat treat operators, and 1 worked as a gate removal operator. However, the exhibit shows 
only the date the employee began in their rework welding, and does not show the length of time 
employees held these prior positions or the timeframe in which they held the position. There is 
no evidence in the initial hearing that the majority of the classifications sought to be included by 
the Employer have ever permanently bid into positions in the petitioned-for unit.  

With regard to permanently transferring out of positions in the petitioned-for unit, it is 
rare for employees from the petitioned-for unit to move into non-welding positions that are not 
management positions. As noted below, the petitioned-for employees are on the higher end of the 
Employer's pay scale.  One Employer witness recalled a rework welder becoming a production 
coordinator, but did not testify regarding the timeframe or details of the change in position. A 
human resources manager testified that one welder in DCA transferred into a visual dimension 
position in fall of 2016 to avoid layoff. The manager also testified that from 2013 to 2014, while 
serving as a human resources manager at LPC titanium, no employees in the petitioned-for unit 
went from welding positions into other production and maintenance positions. The record in the 
initial hearing also indicates that two rework welders moved into maintenance around or more 
than 10 years ago, but contains limited details regarding this permanent interchange. 
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  B. Hearing on Remand 

With regard to temporary interchange, the record on remand shows that rework welders 
and rework specialists can only temporarily perform the duties of another rework welder or 
rework specialist if they have the necessary certifications.  For non-rework welding work, the 
record on remand establishes that if a rework grinder is out for an extended time, a rework 
welder might voluntarily fill the role for no more than a week.  The human resources manager at 
DCA testified that welders have been temporarily performing (also known as “flexing”) grinding 
work during the 44 years he has been working in the Portland operation.  Per the manager, at 
DCA there are currently anywhere from two to five rework welders flexing into grinding but did 
not know how many hours were spent flexing per week.  There is no specific evidence on 
remand that rework welders and rework specialists temporarily perform other work.  Of note, 
rework welders and rework specialists do not get flexed back and forth between metal welding 
and wax welding.  Again, due to the fact that only employees with the necessary welding 
certifications can perform rework welding, the record on remand establishes that non-rework 
welders do not perform rework welding work on a temporary basis.   

 For the crucible repair welder, the record on remand is clear that there is no temporary 
interchange into that position and that no one substitutes for the crucible repair welder when he is 
on leave.  While there is evidence that the crucible repair welder has been temporarily assigned 
to different areas for a few weeks within the last six months, the record on remand is lacking 
detail regarding these temporary assignments.   

 For excluded employees, there is evidence of temporary interchange among certain 
positions that do not require certifications.  For example, production grinders, rework grinders, 
and hand grinders may flex between various grinding positions, which are all considered 
unskilled and frequently filled with temporary employees.  At DCA, belt grinders do not perform 
rework grinding.  At LPC Ti, rework grinders can perform hand grinder work, but not the other 
way around.  Some visual dimensional employees and penetrant inspectors previously worked as 
rework grinders, and thus can also flex over to perform rework grinding work.  At SSBA, rework 
grinders and other grinders help each other if one department has too much or too little work. 

Conversely, there is no temporary interchange into positions that require special training 
or certification unless the employee has previously held that position.  For example, other 
employees, such as rework grinders, cannot perform visual dimensional work without the 
necessary training.  Likewise, x-ray shooters cannot read x-rays because they are not certified to 
do so, but readers can shoot x-rays, because they have already performed the shooter position. 

There is no specific evidence on remand regarding temporary interchange to and from 
most production job classifications. 

The Employer presented extensive evidence on remand regarding “job classification 
adjustments” (known as “JCAs”), which are forms employees complete when they work two or 
more hours in a job other than their own.  JCAs are used only for other jobs that pay at a higher 
rate, and are not used for performing the same job at a different location within the Portland 
operation.  JCAs are only valid for one week.  The Employer entered into evidence a summary 
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report of JCAs that shows that payroll processed 3002 JCAs for 373 employees in 2017.  
However, the record on remand does not establish whether the work was for two hours in one 
day or 40 hours for the week or if the employees were always going to the same position.  
Moreover, the record on remand does not establish how many, if any, of the 373 employees who 
submitted JCAs in 2017 were rework welders or rework specialists.       

 With regard to permanent interchange, permanent movement between positions is based 
on bidding.  The Employer presented a document that purportedly reflects permanent changes in 
position within the last 10 years, however, the document is difficult to analyze, in that it only 
shows limited data for the individuals listed.  Regardless, the document seems to show only very 
limited permanent changes into or out of rework welder and rework specialist positions.   

 7. Terms and Conditions of Employment 

  A. Work Rules and Policies 

   i. Initial Hearing 

The employee handbook, attendance policies, and leave policies apply to all non-exempt 
employees in the Portland operation. All production employees use a barcode to clock in at the 
beginning of their shifts.  

Standard forms and processes for performance reviews are used throughout the Portland 
operation. The forms all include the same broad categories, such as efficiency, quality, safety, 
and behavior, for all employee classifications.  

All production workers are required to maintain their equipment in good working order, 
to take responsibility for and demonstrate safe work practices, to adhere to plant and department 
safety rules, to safely operate their equipment and tools, and to identify and report safety 
problems.  

If employees believe the Employer has not applied policies fairly, employees can file a 
grievance. If after human resources investigates the grievance it is deemed a hearing is 
necessary, a grievance hearing is scheduled before a grievance committee consisting of three 
salaried employees and three hourly employees, who are selected out of a pool of hourly 
employees elected by employees in the Portland operation. The pool of employees for the 
grievance committee includes one employee from the petitioned-for unit, a rework welder. 

   ii. Hearing on Remand 

The evidence regarding such terms and conditions of employment is largely the same as 
is set forth in the Initial Decision. 
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  B. Wages and Benefits 

   i. Initial Hearing 

With regard to wages, all employees in the Portland operation are paid according to a set 
pay scale of pay grade and step. Job classifications are assigned a pay grade between five and 20, 
though there is currently no job classification at grade 17. Within each grade, there are six steps. 
The lowest step in grade 5 earns $14.21 per hour, and the highest step in grade 20 earns $38.85 
per hour. Each job classification has a different set of requirements for advancement between 
steps.  

The record in the initial hearing does not contain the wage rates for each grade and step, 
as the Employer refused to provide the documents pursuant to Petitioner's subpoena, contending 
that employees’ wages were confidential. Employer witnesses claimed that there is a four and a 
half percent increase in pay between grades and $6 difference in steps. However, the record 
testimony in the initial hearing is clear that the individual who calculated this percentage on 
behalf of the Employer did not examine all of the pay grades and steps in reaching these 
numbers.  Accordingly, I find that this does not have probative value.  

The record in the initial hearing establishes that rework welders are paid at grade 15, 
rework specialists at grade 16, and crucible repair welders at grade 18. Two rework welders 
testified that they earned $30.25 per hour. Three rework specialists testified that they earned 
$31.37 per hour.  

However, the record in the initial hearing also suggests that the Employer may pay some 
employees outside of the strict grade and step framework outlined above. One rework specialist 
testified that he believed rework welders are not paid according to the regular grade and step 
framework, but rather are either a grade 15 plus four percent or a grade 16 plus eight percent. 
Two rework specialists believed they were either a grade, 15 plus four percent or a grade 16. 

Only a small number of employees in the unit sought by the Employer are paid at grade 
15 or higher. These positions include maintenance positions, such as millwrights, millwright 
LMEs, and electricians, and other highly skilled employees.  

All production employees are eligible for quarterly cash bonuses based on the 
performance of their profit and loss center as a whole. While the formula for calculating 
quarterly cash bonuses is the same across the profit and loss centers, the actual bonus payout for 
each process and loss center is different, as it depends on how well each center hit its financial 
targets.  

The Employer provides market-based wage adjustments on January 1 of each year. The 
percentage increase is the same for all production workers.  

All employees in the Portland operation receive the same health and retirement benefits. 
The same vacation accrual policies apply to all production employees. 
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   ii. Hearing on Remand 

 The record remains devoid of actual wage rage rates, as the Employer continues to insist 
that wages are confidential.  Benefits are the same for all employees at issue. 

  C. Hours and Scheduling 

   i. Initial Hearing 

Production operates seven days per week. Most production employees work Monday 
through Friday, although some work Tuesday through Saturday, others work Sunday through 
Thursday, and others work more condensed schedules.  

Production employees work on shifts, which they can bid on twice per year. Production 
employees generally work on three shifts. First, or day, shift runs from 6:00 a.m. to 2:30 p.m. 
Second, or swing, shift runs from 2:30 p.m. to 10:30 p.m. Third, or graveyard, shift runs from 
10:30 p.m. to 6:00 a.m. There are exceptions to these standard shifts, such as four ten-hour shifts 
or three 12-hour shifts. The record in the initial hearing suggests that rework welders and rework 
specialists work on all shifts. 

   ii. Hearing on Remand 

Seniority is within department by job classification.  For example, although rework 
welders, rework grinders, visual dimensional inspectors, and penetrant inspectors may all be in 
the same department, each job title has its own seniority list.  However, the crucible repair 
welder is on the same seniority list with the electrofabrication employees in department 854. 

 D. Equipment and Attire 

  i. Initial Hearing 

Employees in the petitioned-for unit testified to using tig torches, tungsten, filler rods, 
foot pedals, grinders, millers, air nozzles, hoses, veneers, dial calipers, chipper syntheses, and 
welding lenses. Grinders use the same style of grinder, but do not use the remaining equipment 
or tools, and also use additional grinding tools. According to one rework specialist, visual 
dimensional inspectors may occasionally also use some of the same tools.  

Employees in the petitioned-for unit also use a weld stamp, which shows work performed 
by a particular welder. Although penetrant inspectors and visual dimensional inspectors also 
have stamps, only welding stamps have a W insignia. 

There is no work uniform, and most production employees wear jeans. General attire 
requirements, such as having shoulders covered, apply to all production employees. Some 
productions areas also provide aprons to protect employees’ clothes, but the record in the initial 
hearing does not reveal which employees utilize aprons in the workplace.  
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All employees are required to wear steel-toed shoes, safety glasses, and hearing 
protection in certain areas of the Portland operation. Some of the petitioned-for welders use 
additional personal protective equipment, such as a hood with a screen that is shaded to protect 
their eyesight from the welding arc.  

All employees have identical badges with a specific barcode that allows them access to 
the building and operations on the router. 

  ii. Hearing on Remand 

Employees use and wear a variety of personal protective equipment beyond the basic 
requirements.  For example, some classifications, such as rework grinders or other grinders, wear 
shop coats or aprons due to dust if they choose to; rework welders do not use these items.  
Grinders also use a face shield if they are using cutting discs; rework welders always wear face 
shields.  The crucible repair welder wears a respirator, arc mask, lab coat, leather gloves, ear 
plugs, and steel toe boots. 

 8. Separate Supervision 

  A. Initial Hearing 

 In the Initial Decision, the facts regarding supervision were set forth in the section 
regarding departmental organization, above. 

  B. Hearing on Remand 

Rework welders and rework specialists do not have a designated or separate welding 
supervisor.  For example, at DCA, the supervisor who oversees rework welders and specialists 
also supervises rework grinders, visual dimensional inspectors, x-ray, CMM, and CNC 
classifications.    

Moreover, the crucible repair welders report to the production supervisor, who also 
oversees the furnace operators in the titanium foundry and the operators in electrofabrication; 
this production supervisor does not supervise any rework welders or rework specialists.  Only the 
designated supervisor oversees the crucible repair specialist.  The crucible repair welder also 
falls under the oversight of a different manager than that of the rework welders and rework 
specialists.   

9. Collective Bargaining History 

There is no record evidence of a history of collective bargaining or union representation 
at the Portland operation. The record does reveal that the Employer and Petitioner previously 
entered into a stipulated election agreement for a unit of all production and maintenance 
employees. 
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III. LEGAL STANDARD 

1. Community of Interest Standard 

When examining the appropriateness of a unit, the Board must determine not whether the 
unit sought is the only appropriate unit or the most appropriate unit, but rather whether it is “an 
appropriate unit.”  Wheeling Island Gaming, 355 NLRB 637, 637 n.1 (2010) (emphasis in 
original) (citing Overnite Transp. Co., 322 NLRB 723 (1996)).   

In determining whether a unit is appropriate, the Board looks at whether the petitioned-
for employees have shared interests.  See Wheeling Island Gaming, 355 NLRB 637.  
Additionally, the Board analyzes “whether employees in the proposed unit share a community of 
interest sufficiently distinct from the interests of employees excluded from that unit to warrant a 
separate bargaining unit.”  PCC Structurals, 365 NLRB No. 160, slip op. at 11 (emphasis in 
original).  See also Wheeling Island Gaming, 355 NLRB at 637 n.1 (the Board’s inquiry 
“necessarily proceeds to a further determination of whether the interests of the group sought are 
sufficiently distinct from those of other employees to warrant establishment of a separate unit”).  
In weighing the “shared and distinct interests of petitioned-for and excluded employees […] the 
Board must determine whether ‘excluded employees have meaningfully distinct interests in the 
context of collective bargaining that outweigh similarities with unit members.’”  PCC 
Structurals, Inc., 265 NLRB No. 160, slip op. at 11 (emphasis in original) (quoting Constellation 
Brands U.S. Operations, Inc. v. NLRB, 842 F.3d 784, 794 (2d Cir. 2016).  Once this 
determination is made, “the appropriate-unit analysis is at an end.”  PCC Structurals, Inc., 365 
NLRB No. 160, slip op. at 11.   

In making these determinations, the Board relies on its community of interest standard, 
which examines: 

whether the employees are organized into a separate department; have 
distinct skills and training; have distinct job functions and perform distinct 
work, including inquiry into the amount and type of job overlap between 
classifications; are functionally integrated with the Employer’s other 
employees; have frequent contact with other employees; interchange with 
other employees; have distinct terms and conditions of employment; and 
are separately supervised. 

PCC Structurals, 265 NLRB No. 160, slip op. at 11 (citing United Operations, 338 NLRB 123 
(2002)).   

 In contrast to the Board’s standard under Specialty Healthcare, “at no point does the 
burden shift to the employer to show that any additional employees it seeks to include share an 
overwhelming community of interest with employees in the petitioned for unit.”  PCC 
Structurals, 265 NLRB No. 160, slip op. at 11.  Rather, “parties who believe that a petitioned-for 
group improperly excludes employees whose interests are not sufficiently distinct from those of 
employees within the proposed group will […] introduce evidence in support of their position.”  
Id., slip op. at 11. 
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 Additionally, when applicable, the above analysis should consider the Board’s 
established guidelines for appropriate unit configurations in specific industries.  Id., slip op. at 
11. 

2. Craft Unit Standard 

Section 9(b) of the Act confers on the Board the discretion to establish the unit 
appropriate for collective bargaining and to decide whether such unit shall be the employer unit, 
craft unit, plant unit, or subdivision thereof.  

A craft unit is defined as: 

one consisting of a distinct and homogeneous group of skilled journeymen 
craftsmen, who, together with helpers or apprentices, are primarily engaged 
in the performance of tasks which are not performed by other employees 
and which require the use of substantial craft skills and specialized tools and 
equipment. 

Burns & Roe Services, 313 NLRB 1307, 1308 (1994). 

In determining whether a group of employees constitutes a craft unit, the Board looks at: 

Whether the petitioned-for employees participate in a formal training or 
apprenticeship program; whether the work is functionally integrated with the 
work of the excluded employees; whether the employer assigns work 
according to need rather than on craft or jurisdictional lines; and whether the 
petitioned-for employees share common interests with other employees, 
including wages, benefits, and cross-training 

Id. at 1308.  In non-construction industry cases, “the Board has not limited its inquiry solely to 
these factors.  Instead, the Board will ‘determine the appropriateness of the craft unit sought in 
light of all factors present in the case,’” which include the community of interest factors set forth 
above.  MGM Mirage d/b/a The Mirage Casino-Hotel, 338 NLRB 529, 532 (2002) (quoting E.I. 
du Pont & Co., 162 NLRB 413, 417 (1966)).   

In Anheuser-Busch, Inc., 170 NLRB 46 (1968), the Board found that maintenance 
electricians were found to possess the traditional skills of their craft. The only factor weighing 
against the separate craft group unit was the highly integrated nature of the employer’s 
production process.  But because this did not obliterate the lines of separate craft identity, it was 
not, in itself, sufficient to preclude the formation of a separate craft unit.  Id.  In Anheuser-Busch, 
the employer did not have a formal apprenticeship program, but all hired electricians had at least 
3 to 4 years of prior experience, all were required to secure licenses, and the work was technical 
and complicated.  While there were several permanent transfers between the production and 
maintenance department, there were no temporary transfers between such classifications.  Id. at 
47.  Moreover, in practice, layoffs, overtime, and vacations were scheduled by the maintenance 
electricians’ classification.  Id.   
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Similarly, in MGM Mirage, 338 NLRB 529, the Board directed an election in a unit of 
carpenters and upholsterers at a hotel-casino, finding that neither the integrated nature of the 
employer’s operation nor the examples of unskilled work being performed by unit employees 
negated the craft status of the unit.  Id. at 532.  The Board noted that the carpenters performed 
craft work, were—with the upholsterers—separately supervised, had limited interchange with 
other engineering department employees, and area practice was to include the upholsterers with 
the carpenters.  In its analysis, the Board noted that the Employer requires carpenters to have two 
to five years of carpentry experience at the time of hire, which was equivalent to journeyman 
status.  Id. at 532.  The Board highlighted that the “absence of a formal apprenticeship program 
does not negate this finding [of craft unit status] where the carpenters are hired with significant 
experience.”  Id. at 532 (citing Wal-Mart Stores, 328 NLRB 904, 907 (1999) (“That the 
Employer does not have a meatcutter apprenticeship program or other formal training in 
meatcutting is of little relevance here, as the meat-cutters had prior experience when hired.”)).  
Moreover, the Board found that the carpenters were paid $22.52 per hour, which the Board 
determined to be substantially more than the employer’s unskilled employees, who earned 
$11.05, $12.88, or $14.01 per hour, depending on the classification.  Id.  The Board did not 
address in its analysis that engineers earned $23.08 per hour and painters earned $21.85 per hour.  
Further, the Board determined that the carpentry crew did have a craft identify, as the employer 
assigned “all work requiring more than the most basic of skills along craft line” and “virtually 
all” of the carpentry work was performed by the carpentry crew and they do not perform work 
totally unrelated to carpentry.  Id.  While the record established 13 permanent transfers during a 
seven year period, there was no evidence of temporary transfers and no evidence of any transfers 
at all during the 17 months preceding the hearing.  Id. at 533.  The Board noted that this was 
“insignificant” and also not the typical two-way transfers between departments.  Id. (quoting 
Hilton Hotel Corp., 287 NLRB 359, 360 (1987)).  The Board noted that “while carpenters share 
terms and conditions of employment such as vacation, leave, and benefit programs with other 
employees, these policies are common to all of the employer’s employees,” not just the 
employees at issue in the case.  Id. at 534. 

The Board has found craft units of highly skilled welders to be appropriate.  In Hughes 
Aircraft Co., 117 NLRB 98 (1957), the Board found a craft unit of skilled aerospace welders to 
be appropriate.  The Board noted that the welders worked in the aircraft industry, which used 
specialized metal and required welders to master advanced and highly skilled welding 
techniques. Of note, the welders at issue “periodically must take and pass certain prescribed tests 
of their welding skills and abilities” and “no welding operator is permitted to perform any 
production welding in connection with military aircraft or air guided missiles until his efficiency 
has thus been fully established and certified by military authorities.”  Id. at 100.  Furthermore, 
the petitioned-for welders did not have a formal apprenticeship program, but the employer 
sought welders with three to five years of experience in the aircraft industry and the “welders 
have a formal program of merit advances while working on the job.”  See also Aerojet General 
Corp., 129 NLRB 1492 (1961) (Board found that petitioned-for welders constitute a craft group 
that may constitute a separate appropriate craft unit, but the petitioned-for group was 
inappropriate for a self-determination election); Arrowhead Products Div. of Mogul Bower 
Bearings, Inc., 120 NLRB 675 (1958) (directing a craft severance election of heliarc welders 
from existing production and maintenance unit); Parker Bros. & Co., Inc., 118 NLRB 1329 
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(1957) (finding a welder craft unit appropriate, and including classifications who spend most of 
their time performing the same work and skills as the petitioned-for welders).   

In Lockheed Aircraft Corp., 121 NLRB 1541 (1958), the Board found a unit of highly 
skilled welders appropriate for craft severance from an existing production and maintenance unit.  
The Board found that, like the welders at issue in Hughes Aircraft Co., the petitioned-for welders 
work with special and newer metals used in high-speed aircraft and were required to have high 
degrees of knowledge and skills.  The welders in Lockheed held Army-Navy certificates that 
needed to be renewed every 6 months.  Id. at 1542.  Moreover, “there [was] a different test and 
certificate for each metal and welding process used, and a certification in one metal [did] not 
permit a welder to perform in any other certification class.”  Id. at 1542.  Also as in Lockheed, 
the Board noted that although the employer did not require the welders to have formal training or 
apprenticeship, all welders had extensive welding experience before being certified to do aircraft 
welding for the employer and often performed only simple jobs for the first few years of 
employment until they could demonstrate proficiency on more difficult jobs.  Id.  Accordingly, 
the Board found the petitioned-for aircraft welders constituted a separate appropriate craft unit.  
Id.  Of note, the Board then considered whether certain additional employees who also 
performed some welding work should be included in the craft unit.  Id.  The Board determined 
that although certain other job classifications performed some welding work, they should be 
excluded as they were less skilled, operated automatic welding machines, used welding torches 
primarily for cutting and shaping and did not perform functions normally associated with 
welding, or spent less than 50 percent of their time performing skilled welding.  Id. at 1543.  The 
Board included in the craft unit the one employee who held the same certifications and spent 
more than 50 percent of his time engaged in aircraft welding.  Id. at 1543. 

IV. PARTIES’ POSITIONS 

1. Petitioner’s Position 

Petitioner contends that the petitioner-for welders share a community of interest under the 
standard set forth in PCC Structurals and as a craft unit. 

Regarding department organization, Petitioner contends that welding work is assigned 
strongly along job classification lines regardless of department, and notes that even without clear 
departmental distinction, employees with a particular skill or function can form an appropriate 
unit.  E.I. Dupont De Nemours & Co. (Florence Plant), 192 NLRB 1019 (1971).  Petitioner does 
not specifically address the crucible repair welder. 

Regarding skills and training, Petitioner argues that no other employees perform skilled 
welding work or hold welding certifications.  Petitioner contends that like the HVAC technicians 
at issue in United Operations, 338 NLRB 123, even entry-level welders must have demonstrated 
welding skill prior to being accepted for more advanced training and most have college courses 
in welding.  Petitioner further argues that the fact that the step progression within the rework 
welder position requires skill development supports a finding of distinct skills and training for 
the petitioned-for welders.  Moreover, Petitioner contends the skills and training of the 
petitioned-for Unit supports a finding that they constitute a craft unit due to their experience 
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requirements upon hire, that no other class of employees is required to have the same level of 
technical knowledge, and that they advance through wage steps through additional skills 
development. 

Regarding job duties, Petitioner contends that, like the HVAC technicians in United 
Operations, 338 NLRB 123, no one else does the work of the rework welders.  Similarly, rework 
welders do not regularly perform the work of other job classifications.  Citing to United 
Operations, Petitioner argues that it is unnecessary to establish that all rework welders perform 
only welding and that no other employees perform welding to show distinct job functions, and 
that it is sufficient that the incidence of job overlap is minimal and the primary function of 
rework welders is welding at all times. 

Regarding functional integration, Petitioner argues that any functional integration is 
counterbalanced by the fact that welders rarely work with others, have limited contact with other 
classifications, and perform different functions. 

Regarding contact, Petitioner argues that there is no significant contact between rework 
welders and other classifications of employees, and that those interactions are limited. 

Regarding interchange, Petitioner argues that while there is some evidence of rework 
welders temporarily transferring into previously held positions, these temporary transfers are one 
way.  Petitioner further argues that evidence of permanent transfers is limited or stale. 

Regarding terms and conditions of employment, Petitioner notes that they are generally 
the same for all employees of the Employer.  However, Petitioner argues that the petitioned-for 
welding positions are among the highest paid in production, as welders make over $30 per hour, 
but a large portion of production employees make below $20 per hour.  Petitioner contends that a 
wage differential of $5 is sufficient to establish different terms and conditions of employment.  
United Operations, 338 NLRB at 125; MGM Mirage d/b/a Mirage Casino-Hotel, 338 NLRB 
529, 532 (2002) (finding wage differentials of $10 and less to support differences in terms and 
conditions of employment).  Moreover, Petitioner contends that this wage differential for the 
petitioned-for Unit supports a finding of craft unit status. 

Regarding common supervision, Petitioner, citing United Operations, contends that even 
if there is common supervision with other employees, a “readily identifiable group with common 
interests” is nevertheless an appropriate unit.  338 NLRB at 125.   

 2.  Employer’s Position 

The Employer contends that the petitioned-for welders do not meet the standard for 
community of interest either under PCC Structurals or as a craft unit. 

Regarding departmental organization, the Employer contends that it is “a particularly 
important consideration,” Gustave Fischer, Inc., 265 NLRB 1069, n.5 (1981), that there is no 
separate welding department, the rework welders are not in the same departments, and that all of 
the departments that contain rework welders also contain non-welders.  Moreover, the Employer 
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argues that although the petitioned-for unit includes the crucible repair welder, the crucible repair 
welder is in an entirely separate department from all other welders and that department is not part 
of the inspection and rework phase. 

Regarding skills and training, the Employer argues that while all of the rework welders 
hold certifications, they are not interchangeable as each position requires separate skills, training, 
and certification depending on the type of alloy welded and the type of products worked on.  The 
Employer further notes that rework welders and the crucible repair welder cannot perform one 
another’s duties without additional certifications and training.  With regard to the excluded 
employees, the Employer argues that their skills and training are not sufficiently distinct.  The 
Employer notes that 13 excluded classifications use welding and/or welding equipment as part of 
the job duties, as evidenced by their job descriptions.  Specifically with regard to electrode 
fabricators, the Employer contends that not only do they weld alloy bar to stub to create a 
titanium electrode, they also share a department with the crucible repair welder.  The Employer 
also highlights that eleven excluded job classifications, ranging from radiological evaluators to 
forklift drivers, must all hold special certifications.  In support of its argument that the 
differences in certifications do not undermine the similarity shared by included and excluded 
employees, the Employer cites to Casino Aztar, 349 NLRB 603, for the proposition that a unit of 
beverage employees was inappropriate and without a community of interest as to skills and 
training even though, unlike the beverage unit, not all of the excluded employees had the same 
licenses.  The Employer also notes that all production and maintenance employees received 
identical orientation, safety training, and are subject to the Cardinal Rules of Quality. 

 Regarding job duties, the Employer argues that welders do not perform a distinct job 
function and that, like their certifications, rework welders’ job functions vary.  Moreover, the 
Employer notes that rework welders do not develop rework plans, which is work performed by 
rework specialists.  Additionally, the Employer highlights that, unlike the remainder of the 
petitioned-for unit, crucible repair welders do not weld products, but repair crucibles used in 
casting.  With regard to excluded employees, the Employer again highlights that numerous other 
classifications also weld and do so throughout the Employer’s entire production process. 

Regarding functional integration, the Employer argues, inter alia, that even within the 
petitioned-for unit, there is no distinct functional integration, as the rework welders and 
specialists perform an entirely differently phase and type of welding than does the crucible repair 
welder.  The Employer notes that these two phases of production cannot be viewed in a vacuum, 
especially as the rework welders and specialists are scattered among teams throughout the 
Employer’s production process.  Moreover, the Employer contends that due to the Employer’s 
highly integrated process, it is impossible for rework welders and specialists to perform their 
duties without certain other classifications, such as the x-ray, visual dimensional inspectors, and 
fluorescent penetrant inspectors who identify defects and the rework grinders who prepare the 
product for rework welding.  The Employer cites to this highly integrated process in support of 
its argument that welders cannot be severed from other production and maintenance workers as a 
craft unit.  The Employer, citing North American Aviation, 162 NLRB 1367 (1967), notes that 
the Board “has not recognized welders as a distinct group of craftsmen in any industry other than 
aerospace” since 1955.  Id. at 1271.  The Employer argues that, like the operations in North 
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American Aviation, its process involves a continuous flow process or cycle, and thus the Board 
should reject Petitioner’s proposed unit.   

Regarding contact, the Employer contends that there is no evidence to suggest that the 
rework welders and rework specialists interact with each other any more than they do any other 
production or maintenance workers.  Specifically, the Employer argues that it would not be 
possible for them to do their jobs without speaking to classifications such as grinders, visual 
dimensional inspectors, straighteners, or x-ray operators, all of whom detect and identify the 
nature of the defect in need of repair.  Moreover, the Employer argues that neither the rework 
welders and rework specialists nor the crucible repair welder is in a delineated physical space, 
but rather both have booths or welding stations in close proximity to other employees.   The 
Employer cites to Terex, 360 NLRB 138 (2014), to support its argument that the Board has found 
it compelling that, despite a separate work space, employees were within 30 feet of other 
production workers with whom their work was functionally integrated.  The Employer highlights 
that the petitioned-for employees regularly interact with other classifications through 
participation in the policy review and grievance committees. 

Regarding interchange, the Employer contends that the petitioned-for welders are not 
interchangeable among themselves, as their required certifications limit what alloy or product 
they can weld.  With regard to excluded employees, the Employer argues that there is 
interchange among the included welders and other excluded classifications.  Specifically, the 
Employer notes that it is common for rework welders to perform grinding work on a near daily 
basis. 

Regarding terms and conditions of employment, the Employer contends that all 
production and maintenance employees share common terms and conditions of employment and 
are subject to the same benefits, rules, and policies.  The Employer notes that all production and 
maintenance workers retain a seniority date based on their start with the Employer, rather than a 
specific job title or department, and that personnel forms, systems, and policies are the same.  
With regard to wages, the Employer notes that the petitioned-for welders are pay grade 15, 16, 
and 18, which are also shared by nine job classifications.  Similarly, the Employer argues that 
wage increases are the same for all production and maintenance employees and bonuses are the 
same by facility. 

Regarding common supervision, the Employer argues that the welders do not have 
independent supervisors who supervise only other welders.  Instead, per the Employer, welders 
are supervised by 28 different supervisors, each of whom supervises up to 15 other job titles.    

V. ANALYSIS 

I conclude that the petitioned-for Unit constitutes a craft unit of highly skilled welders 
and is appropriate for the purposes of collective bargaining in that the petitioned-for welders 
share a community of interest sufficiently distinct from excluded employees. 

  



PCC Structurals, Inc.  
Case 19-RC-202188   
 
 

- 29 - 

 1.  Departmental Organization 

 An important consideration in any unit determination is whether the proposed unit 
conforms to an administrative function or grouping of an employer’s operation. Thus, for 
example, generally the Board would not approve a unit consisting of some, but not all, of an 
employer’s production and maintenance employees. See Check Printer, Inc. 205 NLRB 33 
(1973).   However, in certain circumstances, the Board will approve a unit in spite of the fact that 
other employees in the same administrative grouping are excluded.  Home Depot USA, 331 
NLRB 1289, 1289, 1291 (2000) (finding unit of drivers and dispatchers appropriate despite 
integration into the activities and operations of the store, where the petitioned-for employees had 
special driving qualifications and licensing, lacked substantial interchange, and had distinct job 
functions).   

Here, with regard to rework welders and rework specialists, it is clear that employees 
from the petitioned-for rework welder and rework specialist classifications are included in 
departments throughout the Portland operation, with numerous other classifications of employees 
sought by the Employer, and do not conform with an administrative grouping of the Employer.  
However, most of the classifications sought by the Employer are not part of the same 
departmental organization as the rework welders and rework specialists.   

With regard to the crucible repair welder, the record establishes that this position is the 
sole welder in a department otherwise made up of excluded electrofabrication employees.   

Accordingly, I find that departmental organization weighs in favor of finding a shared 
community of interest with those excluded employees with whom the petitioned-for welders 
share departments, and against such a finding with respect to excluded employees with whom 
they do not share departments.  On balance, I find that departmental organization weighs in favor 
of finding that the petitioned-for welders do not share a community of interest with the vast 
majority of excluded employees with whom they do not share departments. 

 2. Skills and Training 

 This factor examines whether disputed employees can be distinguished from one another 
on the basis of duties or skills. If they cannot be distinguished, this factor weighs in favor of 
including the disputed employees in one unit.  Evidence that disputed employees must meet 
similar requirements to obtain employment, that they have similar job descriptions or licensure 
requirements, that they participate in the same Employer training programs, or that they use 
similar equipment supports a finding of similarity of skills. Casino Aztar, 349 NLRB 603 (2007); 
J.C. Penny Co., Inc., 328 NLRB 766 (1999); Brand Precision Serv., 313 NLRB 657 (1994). 

Here, the petitioned-for rework welders must have specific welding training and 
experience at the time of hire, pass a preliminary test, go through extensive welding training 
upon hire, receive welding certifications specific to the alloys with which they will be working, 
and progress through pay steps based on achieving additional skills and qualifications.  Rework 
specialists must have already advanced through the pay steps for rework welders and be able to 
perform even more advanced welding skills.  One interesting result of the Employer’s highly 
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specialized production process is that these welders are so specialized in their certifications that 
they cannot even interchange or substitute for one another unless they hold identical 
classifications.  However, their required skills and training prior to the final certification for the 
specific metal or alloy are the same, and they are able to obtain the necessary certification to 
change metals or alloys by undergoing additional training and certification.   

Moreover, under applicable law regarding craft units, I find that while the petitioned-for 
welders do not participate in a formal apprenticeship program, they do have highly specialized 
training and certifications prior to hire and undergo extensive additional training upon hire.  The 
Board has found it sufficient that employers required multiple years of experience at the time of 
hire.  See Anheuser-Busch, 170 NLRB 46; MGM Mirage, 338 NLRB 529; Lockheed Aircraft 
Corp., 121 NLRB 1541; Hughes Aircraft Co., 117 NLRB 98. Here, not only must the petitioned-
for welders meet experience or education requirements at the time of hire, but upon hire they 
undergo specialized training and certification.  The petitioned-for rework welders move up on 
the wage step progression based on additional qualifications and experience, not merely tenure, a 
process which has similarities to journeymen training.  Moreover, even though only some of the 
petitioned-for welders work on parts for the aerospace industry, the record is clear that the high 
level of skill required for the welders at issue is clearly of the type the Board has found to be 
sufficient to warrant a finding of a craft unit.  See, Lockheed Aircraft Corp., 121 NLRB 1541; 
Hughes Aircraft Co., 117 NLRB 98.    

The Employer’s arguments regarding excluded employees are not persuasive.  First, 
while some other positions do require certifications, none requires the type of skills and training 
required for the petitioned-for employees.  Second, although the Employer cites to Casino Aztar, 
349 NLRB 603, in support of its argument, I find that case to be distinguishable.  In Casino 
Aztar, the Board found that the petitioned-for beverage employees and the remaining restaurant 
and catering employees all performed the same basic function, many had the same duties, many 
held the same licenses, and none of the positions at issue was highly skilled.  Here, in contrast, 
the instant case addresses highly skilled positions, the excluded employees do not perform the 
same basic job function (discussed below), and the excluded employees do not hold the 
necessary welding certifications to perform their positions.  Third, contrary to the Employer’s 
argument, I do not find that generalized training regarding orientation, safety, and the Cardinal 
Rules of Quality, which are applicable to employees of the Employer beyond the excluded 
classifications, constitute skills or training necessary for specific positions.   

In sum, I find that skills and training weigh in favor of finding that the petitioned-for 
welders constitute a craft unit that share a community of interest sufficiently distinct from the 
interests of the employees excluded from the unit. 

 3.  Job Duties 

 This factor examines whether the disputed employees can be distinguished from one 
another on the basis of job functions. If they cannot be distinguished, this factor weighs in favor 
of including the disputed employees in one unit. Evidence that employees perform the same 
basic function or have the same duties, that there is a high degree of overlap in job functions or 
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of performing one another’s work, or that disputed employees work together as a crew, support a 
finding of similarity of functions.  

 Here, I find that the petitioned-for rework welders and rework specialists have specific 
job duties that focus almost exclusively on welding of metal alloys on the product itself.  The 
crucible repair welder also focuses almost exclusively on welding metal, but on the copper 
crucibles, rather than the final product.  While it is true, as highlighted by the Employer, that the 
job descriptions of a limited number of excluded classifications also include welding as part of 
their tasks, the record lacks specificity about the type and frequency of welding performed by 
these classifications, though it appears that no other classification welds metal to the same extent 
as the petitioned-for employees.  In fact, the record evidence providing further detail on those 
welding duties shows that these classifications do not weld metal on the product or on the copper 
crucibles, but rather weld wax or perform different types of metal welding.  Moreover, there is 
no evidence that the vast majority of excluded employees perform welding, let alone metal 
welding, and it is clear that they lack the necessary certifications to perform the work of 
petitioned-for welders.   

Should the Employer argue that the petitioned-for welders do not constitute a craft unit 
because the crucible repair welder does not work on parts, such argument would also be without 
merit, as he always performs metal welding and maintains a similar level of certification, albeit 
for a different metal.  See Lockheed Aircraft Corp., 121 NLRB 1541.   

Moreover, should the Employer argue that the petitioned-for welders cannot constitute a 
craft unit because other excluded employees also performing welding work, such arguments 
would not be persuasive.  With regard to other employees who perform some welding duties, the 
Board specifically addressed this issue in Lockheed Aircraft Corp., 121 NLRB 1541, and found 
that only employees who performed similarly skilled welding more than 50 percent of the time 
and held the same level of certifications should be included in the unit with highly-skilled 
welders; all other employees who performed some welding work were excluded.  Id. at 1543.  
The same conclusion is warranted here, where none of the other employees who perform any 
welding work do so with the same level of skill and certification or for a significant portion of 
their time. 

 In sum, I find that the lack of shared job function weighs in favor of finding that the 
petitioned-for welders constitute a craft unit that shares a community of interest sufficiently 
distinct from the interests of the employees excluded from the unit.     

 4.  Functional Integration 

Functional integration refers to when employees’ work constitutes integral elements of an 
employer’s production process or business. Thus, for example, functional integration exists when 
employees in a unit sought by a union work on different phases of the same product or a single 
service as a group. Another example of functional integration is when the Employer's work flow 
involves all employees in a unit sought by a union. Evidence that employees work together on 
the same matters, have frequent contact with one another, and perform similar functions is 
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relevant when examining whether functional integration exists. Transerv Sys., 311 NLRB 766 
(1993).  

 Here, the record establishes that all production employees at issue play a highly 
specialized role in the Employer’s complex and intertwined metal casting manufacturing process.  
The record is clear that rework welders and rework specialists would not be able to perform their 
duties without the work of the other classifications before them in the production process.  
Moreover, the crucible repair welder would have no need for his work but for the repeated use of 
the crucibles by other production employees for their job functions.  I conclude that given that 
unique nature of its manufacturing process, these classifications cannot be viewed in a vacuum 
and must be viewed as pieces of the whole production process.    

 I find that functional integration exists in this case, and weighs against finding that the 
petitioned-for welders constitute a craft unit that shares a community of interest sufficiently 
distinct from excluded employees. 

 5.  Contact 

 Also relevant is the amount of work-related contact among employees, including whether 
they work beside one another. Thus, it is important to analyze the amount of contact employees 
in the unit sought by a union have with one another. See, e.g., Casino Aztar, 349 NLRB 603. 

 Here, the record establishes some contact between the petitioned-for welders and some 
excluded employees.  Although the rework welders and rework specialists usually work alone in 
their booths, the record on remand establishes additional on-the-job communication with certain 
excluded classifications.  I continue to find the record evidence regarding contact in the cafeteria, 
break areas, trainings, meetings, and other special events is insufficient to establish meaningful 
contact.   

On balance, I find that the contact weighs slightly in favor of finding that the petitioned-
for welders constitute a craft unit that shares a community of interest sufficiently distinct from 
excluded employees. 

 6.  Interchange  

 Interchangeability refers to temporary work assignments or transfers between two groups 
of employees. Frequent interchange “may suggest blurred departmental lines and a truly fluid 
work force with roughly comparable skills.” Hilton Hotel Corp., 287 NLRB 359, 360 (1987). As 
a result, the Board has held that the frequency of employee interchange is a critical factor in 
determining whether employees who work in different groups share a community of interest 
sufficient to justify their inclusion in a single bargaining unit. Executive Res. Assoc., 301 NLRB 
400, 401 (1991) (citing Spring City Knitting Co. v. NLRB, 647 F.2d 1011, 1015 (9th Cir. 1981)). 
Also relevant for consideration with regard to interchangeability is whether there are permanent 
transfers among employees in the unit sought by a union. However, the existence of permanent 
transfers is not as important as evidence of temporary interchange. Hilton Hotel Corp, 287 
NLRB 359.   
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 Here, with regard to temporary transfers among petitioned-for welders, the record 
demonstrates that not all rework welders and rework specialists may temporarily interchange 
with one another due to the specialized certifications necessary for such advanced welding.  
Moreover, the record is clear that rework welders and rework specialists do not temporarily 
perform the duties of the crucible repair welder.   

  With regard to temporary interchange between the petitioned-for welders and excluded 
employees, the record shows that excluded employees do not and cannot perform rework 
welding or crucible repair duties.  Moreover, petitioned-for welders perform tasks from a limited 
number of other job classifications as a small percentage of their duties.  This is usually grinding 
work or duties that the employee performed in a prior position.  Such temporary transfer does not 
extend to the vast majority of the excluded employees.  I do not find the summary of the JCAs 
submitted by the Employer to be persuasive, as it shows transfers only into higher paid positions, 
does not reveal the length of time in a given week that other work was performed, and does not 
reflect which employees, if any, were rework welders or specialists.    

 With regard to permanent interchange, the evidence of permanent job transfers is limited 
and dated.  While it is true that many of the petitioned-for welders have previously held other 
positions with the Employer, only a small percentage of these permanent transfers has happened 
in recent years and only from a limited number of other classifications.  Moreover, the record 
fails to establish meaningful evidence of petitioned-for employees permanently transferring into 
excluded positions.  Finally, the sole crucible repair welder, who was set to retire after many 
years in the position, is being permanently replaced by a rework welder. 

Also, under applicable law on craft units, I find that the Employer clearly assigns rework 
welding and crucible welding according to craft or jurisdictional lines, rather than need.  As 
noted above, only rework welders and specialists perform rework welding, and only the crucible 
repair welder repairs crucibles.  There is no temporary interchange into these positions and all 
work is assigned accordingly.  Plus, again given the highly specialized nature of the work of 
petitioned-for employees, there is no evidence of cross-training for excluded employees to 
perform rework welding or crucible repair welding.   

 On balance, I find that interchange weighs in favor of finding that the petitioned-for 
welders constitute a craft unit that shares a community of interest sufficiently distinct from 
excluded employees. 

 7.  Terms and Conditions of Employment 

Terms and conditions of employment include whether employees receive similar wage 
ranges and are paid in a similar fashion (for example hourly); whether employees have the same 
fringe benefits; and whether employees are subject to the same work rules, disciplinary policies 
and other terms of employment that might be described in an employee handbook. See, e.g., 
Overnite Trans. Co., 322 NLRB 347 (1996).  
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I find that the petitioned-for welders have the same or substantially similar terms and 
conditions of employment as excluded employees with regard to work rules and policies, 
benefits, and schedules.  These all weigh against finding that the petitioned-for welders share a 
community of interest sufficiently distinct from excluded employees.   

 With regard to tools and personal protective equipment, it is clear that each job 
classification uses its own tools and personal protective equipment specific to the tasks 
performed.  While there is overlap among some tools and equipment between certain 
classifications, I do not find this to be dispositive of sharing a community of interest given the 
highly specialized nature of the Employer’s production process.  On balance, the evidence shows 
that the petitioned-for welders use tools and equipment not utilized by the vast majority of 
excluded employees.  This weighs in favor of finding that the petitioned-for welders constitute a 
craft unit with a community of interest sufficiently distinct from excluded employees.     

 Given the overall similarities of the other terms and conditions of employment, I find the 
question of wages to be significant.  As a preliminary matter, the Employer continues to argue 
that wages are confidential and has failed to provide specific wage rates for the employees at 
issue, rendering an exact analysis more difficult.  Regardless, at least some rework welders and 
rework specialists earn approximately $30 to $31 per hour, which is more than twice as much as 
the lowest earning employee in grade 5, step 1, and around $8 per hour less than the highest 
earning employee in grade 20, step 6.  Only a few, highly skilled job classifications earn at the 
upper end of the wage scale alongside the petitioned-for welders, especially when compared to 
the number of production and maintenance classifications as a whole.  However, as is the issue 
with much of the evidence regarding the excluded production and maintenance employees, the 
record lacks other evidence showing that the same classifications who share wage scales with the 
petitioned-for welders also share other community of interest factors with them.  Ultimately, I 
find that the generalized record evidence regarding wages shows that those of the petitioned-for 
welders are sufficiently different from those of the vast majority of excluded employees such that 
the petitioned-for welders do share a community of interest sufficiently distinct from those 
excluded employees.  See, e.g., MGM Mirage, 338 NLRB 529 (wage differential significant for 
purposes of craft unit where petitioned-for employees earned $21 to $23 per hour, but excluded 
employees earned $11 to $14). While the petitioned-for welders do not have a community of 
interest sufficiently distinct from those classifications on the same rung of wage scale, the lack of 
evidence regarding shared community of interest for the remaining factors renders the common 
wage rates less significant.      

 In sum, I find that many terms and conditions of employment are shared by petitioned-for 
welders and excluded employees, and thus weigh against finding that the petitioned-for welders 
share a community of interest sufficiently distinct from excluded employees.  However, I find 
that, except for the few classifications with which the petitioned-for welders share a wage rate, 
wages do establish that the petitioned-for welders share a community of interest sufficiently 
distinct from the vast majority of excluded employees.  Given the significance of wages, I 
conclude that, as a whole, terms and conditions of employment weigh in favor of finding that the 
petitioned-for welders constitute a craft unit that shares a community of interest sufficiently 
distinct from excluded employees.       
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 8.  Supervision 

The fact that two groups are commonly supervised does not mandate that they be 
included in the same unit, particularly where there is no evidence of interchange, contact or 
functional integration. United Operations, 338 NLRB at 125.  Similarly, the fact that two groups 
of employees are separately supervised weighs in favor of finding against their inclusion in the 
same unit. However, separate supervision does not mandate separate units. Casino Aztar, 349 
NLRB at 607, n.11.  

 Here, the petitioned-for rework welders and rework specialists report directly to a variety 
of direct supervisors who also supervise excluded employees.  However, the record shows that 
for specific welding issues, they consult with the lead, not the supervisor, and only consult with 
the designated supervisor for administrative issues.  Moreover, while it is clear that the 
petitioned-for crucible repair welder does not share supervision with any other welders, given the 
craft unit status of the petitioned-for welders, I do not find this to be dispositive.   

Accordingly, I find that supervision weighs against finding the petitioned-for welders 
constitute a craft unit that shares a community of interest sufficiently distinct from the excluded 
employees with whom they share supervision.  However, in light of the craft unit status of the 
petitioned-for welders and the fact that the immediate supervisors apparently do not supervise on 
welding issues, I do not place as much weight on common supervision.  See, e.g., E.I. de 
Nemours and Co. (Florence Plant), 192 NLRB 1019, 1019 (1971) (craft unit of control 
mechanics appropriate even though supervisor also supervised excluded positions, where control 
mechanics retained their own foreman).   

9. Summary 

In conclusion, I find that skills and training, job functions, contact, interchange, and terms 
and conditions of employment weigh in favor of finding that the petitioned-for employees share 
a community of interest sufficiently distinct from excluded employees.  Conversely, I find that 
departmental organization, functional integration, and supervision weigh against finding that the 
petitioned-for employees share a community of interest sufficiently distinct from excluded 
employees.  Moreover, I find that training, assignment of work along jurisdictional lines, and 
lack of shared common interests, such as wages and cross training, with excluded employees 
support a finding that the petitioned-for welders constitute a craft unit.2 

                                                            
2 I find that the case cited by the Employer to be distinguishable.  In North American Aviation, 162 NLRB 1267 
(1967), the Board considered the appropriateness of a craft severance election for welders from a production and 
maintenance unit at aerospace manufacturing, research, and design plants.  Then, under the standard for craft 
severance set forth in Mallinckrodt Chemical Works, 162 NLRB 387 (1967), the Board concluded that “it would not 
effectuate statutory policy to permit disruption of the existing production and maintenance unit.” Id. at 1270.  The 
welders in North American Aviation had skills “generally regarded as nonapprenticeable” and acquired their skills 
from “various sources.”  Id.  While the Board stated that the welders at issue in North American Aviation were part 
of the employer’s “continuous flow process,” it noted that the welders also had frequent contact with the production 
and maintenance employees.  Significantly, the Board highlighted that the union already representing the production 
and maintenance employees had effectively represented the welders at issue in the severance for the purposes of 
collective bargaining.  I find that the instant case is distinguishable as there is no question of craft severance and no 
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In sum, I find that the record establishes that the petitioned-for welders constitute a craft 
unit that shares a community of interest sufficiently distinct from excluded employees under the 
standard set forth in PCC Structurals.  Moreover, assuming arguendo that the petitioned-for unit 
is found to be inappropriate, I find that the evidence is insufficient to show that anything less 
than a wall-to-wall unit would be appropriate. 

VI.  CONCLUSION 

Based upon the entire record in this matter and in accordance with the discussion above, I 
conclude and find as follows: 

1.  The rulings at the hearing are free from prejudicial error and are hereby affirmed.3 

2.  The Employer is engaged in commerce within the meaning of the Act, and it will 
effectuate the purposes of the Act to assert jurisdiction herein. 

3.  The Petitioner is a labor organization within the meaning of Section 2(5) of the Act 
and claims to represent certain employees of the Employer. 

4.  A question affecting commerce exists concerning the representation of certain 
employees of the Employer within the meaning of Section 9(c)(1) and Sections 2(6) and (7) of 
the Act. 

5.  The following employees of the Employer constitute a unit appropriate for the 
purposes of collective bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time rework welders, rework specialists, and 
crucible repair welders employed by the Employer at its facilities in Portland, 
Clackamas, and Milwaukie, Oregon; excluding all other employees, and guards 
and supervisors as defined by the Act. 

As noted above, on September 22, 2017, a secret ballot election was held for all full-time 
and regular part-time rework welders and rework specialists, with the crucible repair welder 
being allowed to vote subject to challenge.  Of the approximately 100 eligible voters, 54 
employees cast votes in favor of Petitioner, 38 employees cast votes against, and 2 ballots were 
challenged.  As the challenges were not sufficient to affect the results of the election, on October 
7, 2017, I certified the Union as the collective-bargaining representative for the unit of all full-
time and regular part time rework welders and rework specialists, but did not include or exclude 
the crucible repair welder.  In light of the fact that the rework welders, rework specialists, and 

                                                                                                                                                                                                
history of collective bargaining, but rather is an initial organizing campaign not subject to the legal standard set forth 
in Mallinckrodt.  Moreover, unlike the welders in North American Aviation, the petitioned-for welders possess a 
high degree of specialization and skill acquired through extensive training.  
    
3 Of note, and specifically in light of the Board’s comments with regard to possible other appropriate units, I find the 
Employer’s contentions regarding the Hearing Officer’s questioning during the hearing on remand regarding 
possible alternate units to be without merit.     
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crucible repair welders were all afforded an opportunity to vote in the September 22, 2017, 
election, and challenges were not determinative, I find that a rerun election is not warranted.  
Instead, I will be issuing along with this Decision an amended certification of representative that 
reflects the above unit found to be appropriate.   

VII.  RIGHT TO REQUEST REVIEW 

Pursuant to Section 102.67 of the Board’s Rules and Regulations, a request for review 
may be filed with the Board within 14 days of the issuance of this Decision, which constitutes a 
final disposition in this matter.  The request for review must conform to the requirements of 
Section 102.67 of the Board’s Rules and Regulations. 

A request for review may be E-Filed through the Agency’s website but may not be filed 
by facsimile.  To E-File the request for review, go to www.nlrb.gov, select E-File Documents, 
enter the NLRB Case Number, and follow the detailed instructions.  If not E-Filed, the request 
for review should be addressed to the Executive Secretary, National Labor Relations Board, 
1015 Half Street SE, Washington, DC 20570-0001.  A party filing a request for review must 
serve a copy of the request on the other parties and file a copy with the Regional Director.  A 
certificate of service must be filed with the Board together with the request for review. 

Dated this 4th day of May, 2018, at Seattle, Washington. 
 

 
 
 
 
 
Ronald K. Hooks, Regional Director 
National Labor Relations Board, Region 19 
915 Second Avenue, Suite 2948 
Seattle, Washington 98174 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 19 

PCC STRUCTURALS, INC. 
Employer 

and 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS & AEROSPACE WORKERS, 
AFL-CIO, DISTRICT LODGE W24 

Petitioner 

Case 19-RC-202188 

TYPE OF ELECTION: RD DIRECTED 

AMENDED CERTIFICATION OF REPRESENTATIVE 

An election has been conducted under the Board’s Rules and Regulations. The Tally of 
Ballots shows that a collective-bargaining representative has been selected. No timely objections 
have been filed. The Employer’s Request for Review was granted with regards to the 
appropriateness of the unit, and the case was remanded to the Regional Director for appropriate 
action. According to the findings set forth in the Supplemental Decision issued May 4, 2018, I 
am issuing this Amended Certification of Representative. 

As authorized by the National Labor Relations Board, it is certified that a majority of the 
valid ballots has been cast for International Association of Machinists & Aerospace Workers, 
AFL-CIO, District Lodge W24 and that it is the exclusive collective-bargaining representative of 
the employees in the following appropriate unit: 

Unit:  All full-time and regular part-time rework welders, rework specialists, and crucible 
repair welders employed by the Employer at its facilities in Portland, Clackamas, and Milwaukie, 
Oregon; excluding all other employees, and guards and supervisors as defined by the Act. 

 

 
 

 
 

May 4, 2018 

 
____________________________________ 
RONALD K. HOOKS 
Regional Director, Region 19 
National Labor Relations Board 

 
Attachment: Notice of Bargaining Obligation 



RIGHT TO REQUEST REVIEW 

Pursuant to Section 102.67(c) of the Board’s Rules and Regulations, any party may file with the 
Board in Washington, DC, a request for review of the regional director’s decision to direct an election, if 
not previously filed.  The request for review must conform to the requirements of Sections 102.67(e) and 
(i)(1) of the Board’s Rules and must be received by the Board in Washington by May 18, 2018.  If no 
request for review is filed, the decision is final and shall have the same effect as if issued by the Board. 

A request for review may be E-Filed through the Agency’s website but may not be filed by 
facsimile.  To E-File the request for review, go to www.nlrb.gov, select E-File Documents, enter the 
NLRB Case Number, and follow the detailed instructions.  If not E-Filed, the Request for Review should 
be addressed to the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, 
Washington, DC 20570-0001.  A party filing a request for review must serve a copy of the request on the 
other parties and file a copy with the Regional Director.  A certificate of service must be filed with the 
Board together with the request for review. 

NOTICE OF BARGAINING OBLIGATION 

In the recent representation election, a labor organization received a majority of the valid votes 
cast.  Except in unusual circumstances, unless the results of the election are subsequently set aside in a 
post-election proceeding, the employer’s legal obligation to refrain from unilaterally changing bargaining 
unit employees’ terms and conditions of employment begins on the date of the election. 

The employer is not precluded from changing bargaining unit employees’ terms and conditions 
during the pendency of post-election proceedings, as long as the employer (a) gives sufficient notice to 
the labor organization concerning the proposed change(s); (b) negotiates in good faith with the labor 
organization, upon request; and (c) good faith bargaining between the employer and the labor 
organization leads to agreement or overall lawful impasse. 

This is so even if the employer, or some other party, files objections to the election pursuant to 
Section 102.69 of the Rules and Regulations of the National Labor Relations Board (the Board).  If the 
objections are later overruled and the labor organization is certified as the employees’ collective-
bargaining representative, the employer’s obligation to refrain from making unilateral changes to 
bargaining unit employees’ terms and conditions of employment begins on the date of the election, not on 
the date of the subsequent decision by the Board or court.  Specifically, the Board has held that, absent 
exceptional circumstances,1 an employer acts at its peril in making changes in wages, hours, or other 
terms and conditions of employment during the period while objections are pending and the final 
determination about certification of the labor organization has not yet been made. 

It is important that all parties be aware of the potential liabilities if the employer unilaterally alters 
bargaining unit employees’ terms and conditions of employment during the pendency of post-election 
proceedings.  Thus, typically, if an employer makes post-election changes in employees’ wages, hours, or 
other terms and conditions of employment without notice to or consultation with the labor organization 
that is ultimately certified as the employees’ collective-bargaining representative, it violates Section 
8(a)(1) and (5) of the National Labor Relations Act since such changes have the effect of undermining the 
labor organization’s status as the statutory representative of the employees.  This is so even if the changes 
were motivated by sound business considerations and not for the purpose of undermining the labor 
organization.  As a remedy, the employer could be required to: 1) restore the status quo ante; 2) bargain, 
upon request, with the labor organization with respect to these changes; and 3) compensate employees, 
with interest, for monetary losses resulting from the unilateral implementation of these changes, until the 
employer bargains in good faith with the labor organization, upon request, or bargains to overall lawful 
impasse. 
 
_________________________________________ 
1 Exceptions may include the presence of a longstanding past practice, discrete event, or exigent 

economic circumstance requiring an immediate response. 

http://www.nlrb.gov/
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I. INTRODUCTION

Pursuant to Section 102.67 of the Board's Rules and Regulations, PCC Structurals, Inc.

("Employer") requests that the Board review and set aside the Regional Director's Supplemental

Decision. The Regional Director misstates his primary purpose in the opening sentence of the

Supplemental Decision— the Board specifically directed him to "analyze the appropriateness of the

unit under the [PCC Structurals] standard." PCC Structurals, Inc., slip op. at 13. The Regional

Director is charged with finding an appropriate unit and is required to consider a wall-to-wall unit,

which both parties have conceded is an appropriate unit. See Overnite Transportation Co., 331

NLRB 662, 663 (2000). Instead, the Regional Director wrongly conflates a craft unit analysis (and

applies rejected Board law in the process) with the PCC Structurals test he was directed to apply

by the Board and minimizes or dismisses factors that do not support his conclusion. In doing so,

the Regional Director has violated the Employer's due process.

The International Association of Machinists and Aerospace Workers, AFL-CIO

("Petitioner" or "Union") petitioned to represent all regular full time and regular part time rework

welders, including specialists and the lone crucible repair welder, at the Employer's various sites

in the Portland, Oregon area. After holding a hearing on July 20, 21, and 28, 2017, the Regional

Director, applying Specialty Healthcare and Rehabilitation Center of Mobile (357 NLRB No. 83

(2011), found that the petitioned-for unit was a readily identifiable group with a sufficient

community of interest, and that the remaining production and maintenance ernployees did not

share an overwhelming community of interest with the petitioned-for unit.

The Ernployer timely filed its Request foi• Review of the decision and stay of the election.

The Board denied the Employer's request for a stay of the election pending the Employer's

Request for Review. With the Request for Review pending, the Region moved forward with an



election for the smaller proposed unit on September 22, 2017. Following the election approving

of the Union, the Region certified the election results on October 2, 2017.

Significantly, on December 15, 2017, the Board granted the Employer's Request for

Review. The Board overturned Specialty Healthcare and reinstated the traditional community of

interest standard articulated in United Operations, Inc., 338 NLRB 123 (2002) as the applicable

standard for evaluating the appropriate unit. See PCC Structurals, 365 NLRB No. 160 (2017). The

Board remanded this case and directed the Regional Director to analyze the appropriateness of the

unit consistent with the reinstated United Operalions, Inc. standards set forth in the Order. Id.

On December 20, 2017, the Regional Director issued an Order to Show Cause requesting

that the parties state their positions as to the adequacy of the factual record with regard to the

reinstated standards set forth by the Board. On January 11, 2018, the Regional Director issued an

Order reopening the record, noting that there was at least a possibility that the Regional Director

might find an alternative unit to be the • smallest appropriate unit. A second hearing was held

February 7-8, 2018.

Despite ample evidence provided by the Employer establishing that the petitioned-for unit

is not an appropriate unit and that the appropriate unit is, in fact, wall-to-wall, the Regional

Director issued a Supplemental Decision on May 4, 2018, again finding the petitioned-for unit to

be an appropriate unit. Contrary to the Board's explicit instructions to analyze the parties' positions

under the community of interest test, the Regional Director deems the petitioned-for unit to be

appropriate under an erroneous craft unit theory, wrongly conflating a craft unit analysis with the

PCC Structurals test.

The Regional Director's determination that the petitioned-for unit is an appropriate craft

unit is incorrect and runs afoul of established Board law. The petitioned-for unit should not be

2



analyzed under such framework,1 but instead pursuant to the factors of PEE Structurals. When

evaluating the case thereunder, it remains clear that a wall-to-wall unit of all Production and

Maintenance Workers is the smallest appropriate unit.

ISSUES FOR REVIEW AND SUMMARY OF ARGUMENT

Section 102.67(d) of the Board's Rules and Regulations provides that the "Board will grant

a request for review only where compelling reasons exist therefor." 29 CFR § 102.67(d). The

Regulations go on to state that a request for review may be granted on one or more of the following

grounds:

1. That a substantial question of law or policy is raised because of (i) the
absence of or (ii) a departure from, officially reported Board precedent.

2. That the regional director's decision on a substantial factual issue is clearly
erroneous on the record and such error prejudicially affects the rights of a
party.

3. That the conduct of any hearing or ruling made in connection with the
proceeding has resulted in prejudicial error.

4. That there are compelling reasons for reconsideration of an important Board
rule or policy.

The Board should grant review here because, significantly, three of the four grounds for

which review is appropriate are at issue. First, in deeming the petitioned-for unit of welders to be

a craft unit, the Regional Director significantly departed from Board precedent. Second, this

determination is clearly erroneous on the record in light of the substantial evidence provided by

the Employer that was ignored by the Regional Director. Third, the hearing was prejudicial, as no

evidence was taken related to significant craft unit factors.

However, as analyzed herein, even under a craft unit theory, the Regional Director's conclusion
is in error.

3



The following issues should therefore be considered by the Board:

• Whether the Regional Director inappropriately analyzed and certified the
petitioned-for unit as a craft unit under Board law.

• Whether, when properly analyzed under the PCC Structurals test, the petitioned-
for unit shares significantly distinct interests from the excluded employees.

• Whether the Region's conduct resulted in prejudicial error.

III. STATEMENT OF FACTS

A. The Organization

PCC Structurals manufactures steel superalloy and titanium investment castings for use in

jet aircraft engines, airframes, industrial gas turbine ("IGT") engines, military armaments, medical

prosthesis, and many other industrial markets. PCC Structurals utilizes the same highly integrated

casting process at each of three profit and loss ("P&L") centers identified by site in the petition

that comprise the Portland Operation.

1. The Portland Operation's Integrated Production Process

The Portland Operation production process is highly complex and fully integrated. As a

result, Production and Maintenance Workers must work together across functional lines within

their respective phase of production as well as with Production and Maintenance Workers in other

phases to ensure that a quality casting product ("casting") with minimal defects is delivered to the

customer. (Tr. 25:16-21). PCC's customers are purchasing castings for use in airplanes, medical

devices, and gas turbine engines; there is an extremely low tolerance for defects in the work, as a

defect in the casting could result in one of these critical pieces of equipment or devices failing,

creating a life-or-death situation. (Tr. 38:17-20).

The Portland Operation's highly integrated casting cycle consists of the following phases:

wax, investing, casting, cleaning, hot isostatic pressing ("HIP") (if titanium), Chem Mill (if

4



titanium) inspection/rework, heat treat, final inspection and shipping. (Tr. 754:7-25; 755:1-17);

(See Ex. E-57). Some of these phases and certain operations are repeated at various times during

the production process (e.g., heat treat, CMM, X-ray, etc.). (Tr. 974:16-24) (See Ex. E-57).

Production and Maintenance Workers from each phase, including welders, touch the same part

from the very beginning of the process and through each phase until the part is shipped to the

customer. (Tr. 764:16-20); (See Ex. E-51(a)-(v)).

The process begins with the receipt of a purchase order. (Tr. 752:13-14). A unique work

order is then created for the particular piece and a router is created that defines the process. (Tr.

752:17-20). The router stays with the part through every phase of production. (Tr. 753:1-6); (See

Ex. 54(a)).

The next phase, and the first phase of actual production, is wax. (Tr. 753:7). The mold is

typically produced by wax welding smaller wax molds into a larger mold that is an exact replica

of the casting that will ultimately ship to the customer. This wax welding assembly process is

performed by wax assemblers (Tr. 85:18-86:8). After it is verified that the molded segment is

correct, the wax assembler assembles the wax parts into a single component ring. (Tr. 760:11-14)

(See Ex. E-51(f)); (Tr. 760:18-21). Upon completion, the ceramic cores must be verified using

CMM and inspection by vis dim and x-ray, using the same methods, tools and operators later used

to inspect the same part during the inspection/rework phase. (Tr. 755:14-17; 756:2-16; 758:20-22;

761:5-18). In the final step of the wax phase, there is dimensional CMM inspection of the wax.

(Tr. 762:5-9). CMM, which stands for coordinate measuring machine, is an inspection process

wherein the blueprint for the part gets loaded in the cornputer, and the CMM's probes tap the part

on critical locations to determine whether the part dirnensions match the blueprint is to print. (Tr.

209:25). This inspection is the same inspection using the same equipment and performed by the

5



sarne operators as CMM inspection on the same part in metal later in the process. (Tr. 762:8-11;

Ex. E-51(g)).

Besides vis dim, x-ray and CMM, inspectors, each of whom perform their functions during

various phases in the process, operators included in the wax phase are: core maker, core prep

operator, framer, high volume wax operator, journey moldmaker, leach tank operator, rnold

machine operator A, mold machine operator B, mold machine operations specialist, pattern

finisher, pattern maker, precision assernbler, production pattern wax assembler, production gating

wax assernble, production wax assembler, rapid prototype operator A, rapid prototype operator B,

utility core maker, wax area inspector, wax cleaner, wax dimensional inspector, wax maker, wax

outsource inspector, and wax process auditor. (See Ex. E-56).

The next phase is the investing phase, where the mold is dipped into a slurry, coated in

sand, and dried to create a shell finish. (Tr. 762:14-18; 37:17-25; 38:1-11). This process is akin to

making papier-mache, ultimately creating a shell so that the wax can be melted out (like popping

the balloon underneath the papier-mache). (Tr. 37:17-25; 38:1-14). Once complete, the shell is

ready for metal to be poured in. (Tr. 37:17-25; 38:1-14) (See Ex. E-51(i)). The job classifications

included in investing are: investing helper, investing specialist, shell finishing processor, shell

processor, and utility investor. (See Ex. E-56).

After investing, the next phase is the casting (or foundry). During this phase, the shell is

loaded into the burnout, a large natural gas oven, and then cast, meaning the rnetal is poured into

it. (Tr. 763:4-9; Ex. E-51(k)). The job classifications in casting include: air cast pour/gen operator,

alloy planner, ASC ingot processor, ASC vacuum furnace operator, Deer Creek furnace operator,

electrode fabricator, foundry person, foundry specialist, furnace operator, master caster furnace

operator, MM vacuum furnace operator, pot packer, and pot packer/coil maintenance. (See Ex. E-
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56). The crucible repair welder is also associated with this phase: his sole responsibility is to repair

the crucible as further described below.

After the metal is poured, the part moves to the cleaning phase. (Tr. 763:15-18). In this

phase, the shell is removed, production grinders grind the (metal) part to the final customer-

required dimensions, and then the gate is removed ("gate removal"). (Tr. 763:15-17; Ex. E-54(k)).

Job classifications primarily associated with the cleaning phase include: belt grinder, effluent

filtration/waste management, first inspection, gate removal operator, gate removal specialist, metal

processor, metal sorter, millwright, millwright-LME, millwright apprentice, and shell removal

operator. (See Ex. E-56).

For titanium parts, the next phase is known as chemical milling, or "chem mill," wherein

the part rotates through a chem mill bath that removes a certain amount of thickness off the part.

(Tr. 763:23-25; 764:1-2; Ex. E-51(1)). This phase includes the chem mill operator.

After the gates are removed from the metal part or casting, it moves to the

inspection/rework phase. The casting is inspected, grinded, and welded in a repeating cycle until

all defects are repaired to the customer specifications (Tr. 36:8-38:20). As in the wax phase, this

again includes vis dim inspections, x-ray inspection and CMM along with an FPI inspection. (Tr.

763 :1-8; 767:23-25; 768:1-18; 769:1-24; 771:1-18; Ex. E-51(rn)-(u)). Other j ob classifications

primarily associated with the inspection/rework phase but who perform their job functions in other

phases as well include: cold etch operator A, penetrant inspector, penetrant line operator, penetrant

specialist, penetrant/mag inspector, rework specialist, rework welder2 and weld mapper. (See Ex.

E-56; Tr. 873:1-25). The following job classifications also perform work in the inspection/rework

2 The petitioned-for unit includes rework specialists and rework welders. As described more fully
below, rework specialists, among other things, create rework plans for parts with a particularly
high number of defects while rework welders do not. (Tr. 57:13-16).
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phase: darkroorn operator, digital radiographer, digital utility aide, dimensional analyst,

dimensional evaluator, expeditor, film interpreter, LSBS specialist, vis/dim specialist, rad wrk

permit specialist, radiographer A, radiographer B, radiologic evaluator, rework analyst, rework

grinder, rework grinding inspector, visual dimensional inspector, walk-in sand/shotblaster, X-ray

maintenance technician, and X-ray scheduler. (See Ex. E-56). However, operators also perform

functions during other phases as well (e.g., just as dimensional evaluators and vis dim specialists

perform their functions in the wax phase, so do x-ray and radiographic operators). (Tr.758:20-25;

759:1-10). Rework grinders regularly perform production grinding during the cleaning phase,

alongside production grinders. (Tr. 734:4-15; 1010:10-251; 1011:1-9).

The inspection/rework phase can trigger a given part going back to prior phases depending

on the defect. For example, x-ray defects can correlate to every single process. (Tr. 878:17-19). If

a shell breaks or has significant amount of dirt inside, it may go back to casting for discussion. (Tr.

878:17-25). For example, after a part is sent to FIIP, it is sent to heat treat. (Tr. 982:9-11). It then

goes back into cleaning for further gate removal and belt grinding by grinders. (Tr. 982:13-17).

After a steel casting passes x-ray inspection, it goes to heat treatment, or "heat treat,"

(titanium castings do not get heat treated) before moving to final inspection. (Tr.877:13-15; Ex. E-

57). For some parts, heat treat occurs more than once during the production process. (Tr. 983:19-

23).

The part then goes through final inspection. (Tr. 771:22-25). Upon passing final

inspection, the part then goes to the final phase of the process, shipping. This final phase also

includes an inspection of the paperwork against the part's history identified through its serial

number and the router to ensure the part is ready to go on the truck. (Tr. 772:11-16). Approximately

twenty percent of parts are sent back for some type of additional work, whether it be reconciling



paperwork, additional rework, or another phase of the process. (Tr. 800:12-21; 877:9-13). Job

classifications in the shipping phase includes CDL class A truck driver and chief receiving clerk.

(See Ex. E-56).

In short, the same part passes through and is touched by workers in each phase of the

process. There are numerous job classifications that work across more than one, or even all phases,

including the following operators: AIE operator, calibration metrologist, CMM operator, CNC

Machinist, CNC programmer, crucible repair and welding specialist, customer service planner,

darkroom operator, digital radiographer, digital utility aide, dimensional analyst, dimensional

evaluator, dispatcher, expeditor, film interpreter, flow coordinator, heat treat operator, helper,

inbound material planner, inspection analyst, inventory auditor expeditor, jig & fixture machinist,

layout inspector, LSBS specialist, manufacturing vending dispatch, materials storekeeper,

metrology analyst, NDT evaluator, NDT vis/dim specialist, outside process facilitator, plant-

LEAN Utility Worker JD, production coordinator, production grinder, production machinist,

production planner, production scheduler, radiographer work permit specialist, radiographer A,

radiographer B, radiologic evaluator, rework analyst, rework grinder, rework grinding inspector,

robotic operator A, robotic operator B, scheduling area leader, senior planner, senior technician,

shipping clerk, shipping marker, straightener, supply coordinator, surface finisher, technician II,

technician III, technician TV, test bar/heat treat operator, toolroom attendant, toolroom

attendant/cleaner, training and auditing coordinator, visual dimensional inspector, walk-in

sand/shotblaster, Xray maintenance technician, and X-ray scheduler. (See Ex. E-56).

Similarly, maintenance operators are involved at every phase, as they have direct

involvement with all other production workers. (Tr. 1042:15-16 ("Maintenance workers have

direct involvement with all of our production workers.")). A11 operators are trained on initiating a



maintenance work order. (Tr. 1042:18-19). Job classifications in maintenance include: electrician,

electrician apprentice, instrumentation electrician, maintenance helper, maintenance mechanic I,

maintenance mechanic II, and senior HVAC technician. (See Ex. E-56).

No single phase of this process stands alone and none exist without the rest of the process.

Without a wax mold, there can be no investing, and without investing there can be no casting.

Without a casting, there is nothing to weld and without post-weld operations, the casting cannot

ship to customers. (Tr. 212 :1-213 :11).

The Portland Operation has multi-year contracts with customers that require the on-going

production of up to 200 of the exact same castings each month. Some parts take as long as 18

weeks to produce. (Tr. 758:14-17). Therefore, communication throughout the cycle about casting

defects is essential to improve manufacturing techniques earlier in the process in order to avoid

producing the same defects again and again in subsequent castings. (Tr. 40:7-41:23). No

Production and Maintenance Workers — in any phase of the cycle — perform independent -functions.

Rather, all Production and Maintenance Workers are part of the continuous improvement cycle

designed to produce highly complex castings that meet precise customer specifications. (Tr. 38:25-

39:22).

Accordingly, the Employer has a "team" management system for monitoring the progress

of the different types of parts through the facility. (Tr. 784:10-15). Teams are based on product

groupings and include operators from all phases from receipt to shipping. (Tr. 784: I 0-15; 786:5).

There are different welders on different tearns depending on which part they work. (Tr. 784:16-

17).

Given the highly integrated nature of the Employer's production process, Production and

Maintenance Workers have regular contact with one another, both job-related and otherwise. Such
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contact begins at the very beginning of the production process in the wax phase. For example, as

described above, wax segments are visually inspected by vis dim employees from the metal vis

dim inspection team. (Tr. 756:4-9). That is, from the inspection/rework phase. Similarly,

radiographers from the inspection/rewoi•k phase also shoot x-rays of wax in the wax phase. (Tr.

758:20-25).

Furtherrnore, operators in wax have daily contact with operators in the investing phase, as

they must discuss potential quality, backlog and inventory issues with the shell processor in

investing. (Tr. 1007:18-25). This chain of contact travels through each phase, including investing

interacting with casting, cleaning interacting with inspection/rework, inspection/rework

interacting with casting and wax, all variations of inspection interacting with one another,

inspection/rework interacting with final inspection and CMM, final inspection interacting with

shipping, and shipping interacting with all phases. (Tr. 1009:3-15; 1010:21-25; 1012:19-20;

1015:4-12; 1017:1-13; 1017:19-25; 1018:14-25; 1019:1; 1019:7-13; 840:9-18; 1021:7-21;

1022:11-15; 1022:21-25; 1023:9-15; 1024:1-18; 877:15-22; 877:23-25; 878:1-6; 878:17-25;

879:3-24; 1038:14-25; 1040:11-19).

In terms of other work-related contact, all Production and Maintenance Workers

participate in the same meetings, such as coffee talks, weekly standups, and cardinal rules of

quality training. (Tr. 843:25; 844:1; 742:6-17; 743:14-18). Additionally, the grievance committee

and policy review committee are made up of Production and Maintenance Workers from various

phases, including welders. (Tr. 270:4-8; 272:1-25; 665:8-10; Ex.s E-46, 47).

With regard to incidental contact, Production and Maintenance Workers mingle at their

lockers and in shared cafeterias. (Tr. 746:19-24; 748:7-25). Additionally, all Production and

Maintenance Workers are invited with their families to attend the Portland Operation annual



summer picnic. (Tr. 274:7-12). Based on their years of service, Production and Maintenance

Workers are invited with their families to the annual Service Awards Banquet in recognition of

their commitment to the company. (Tr. 274:12-22).

The highly integrated nature of the Employer's production process also lends itself to

significant interchange. For example, the Ernployer maintains a practice for documenting

temporary assignments in higher-paying job classifications called Job Classification Adjustment

("JCA") forms. (Tr. 683:15-19) (Ex. E-48). This captures all hours an employee works outside

their usual job classification that would require higher compensation. (Tr. 683:15-19). In 2017,

3,002 JCAs were processed for temporary assignrnents to higher paying job classifications. (Tr.

688:12-21); (Ex. E-48). These temporary assignment cross departments and even supervisors. (Tr.

684:24-25; 685:1-5). If a production or maintenance worker moves between job titles that are the

same or a lower pay grade, the temporary change would not be captured by a JCA, or any

document. Brian Kemp provided multiple examples of regularly occurring interchange that

happens outside of the JCA process. (Tr. 1049:1-25). For example, he testified that rework grinders

regularly transfer to the cleaning phase to work alongside production grinders while straighteners

and penetrant inspectors move to vis dim on a regular basis. (Tr. 1010:16-25; 1011:1-9; 1049:1-

25). Thus, the 3,002 JCA transfers is a mere sampling of temporary interchange. (Tr. 686:3- 15).

2. Lack of Departmental Lines

There simply are no clean department lines across the Employer's production process.

There are approximately 160 departrnents that include approximately 120 job classifications. None

are specific to one job classification. In fact, any job title that any deparnnenl or phase of the

business finds necessary to support their production is allowed to hire for those job titles. (Tr.

1066:14-17).
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It is undisputed that there is no separate "welding" department, nor are all welders in the

sarne department. (Tr. 43:7-17). On the contrary, welders span across 18 departments, all of which

include job classifications other than welders. (See Ex. E-44). In fact, these departments also

include: belt grinder, cold etch operator A, darkroom operator, digital radiographer, digital utility

aide, dimensional analyst, dimensional evaluator, dispatcher, electrode fabricator, expeditor, film

interpreter, first inspection, flow coordinator, LSBS specialist, NDT vis/dim specialist, penetrant

inspector, penetrant specialist, plant-LEAN utility worker JD, production coordinator, production

grinder, production machinist, production scheduler, radiographer A, radiographer B, radiologic

evaluator, rework analyst, rework grinder, rework grinding inspector, robotic operator A, robotic

operator B, straightener, supply coordinator, surface finisher, toolroom attendant/cleaner, utility

aide, visual dimensional inspector, walk-in sand/shotblaster, and weld mapper. (See Ex. E-44).

The crucible repair welder is in an entirely separate department from all other welders.

This department only includes electrode fabricators, which are not part of the inspection/rework

phase. (Tr. 813:5-6).

3. Supervisors

There are no clean lines of demarcation with regard to supervisors. On the contrary,

supervisors supervise a wide variety of Production and Maintenance Workers. Those supervising

the petitioned-for unit also supervise a number of excluded Production and Maintenance Workers.

(See Ex. E-44). The welders do not have independent supervisors that only supervise other welders.

(Tr. 43:7-17). Instead, the supervisors rnanage the highly integrated process, supervising various

departments responsible for various operations, sornetimes across phases, in the production

process. (Tr. 52:14-19). The welders are disbursed throughout eight buildings in the Portland
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Operation where they are supervised by 28 different supervisors, each of whom supervises a

variety of job titles. (Ex. E-44).

4. Terms and Conditions of Employment

As the Board has already acknowledged, all Production and Maintenance Workers,

including the petitioned-for employees, work similar hours, are paid on the same wage scale,

receive the same benefits, are subject to the same employee handbook and work rules, wear similar

attire and protective gear work under the same safety requirements and participate in ongoing

training regarding harassment, safety and other matters. PCC Strucurals, slip op. at 2. In terms of

wages, all Production and Maintenance Workers are paid pursuant to the same wage grade scale.

The petitioned-for unit of welders includes three different pay grades (15, 16 and 18). Nurnerous

other job classifications share the same wages: radiologic evaluator, CNC machinist, jig & fixture

machinist, layout inspector, CNC programmer, calibration metrologist, electrician, journey

moldmaker, metrology analyst, millwright and pattern maker. (See Ex. E-44.) Thus, not only do

the welders themselves not share the same wages—they include three separate wage levels—but

they do, in fact, earn the same wages as non-welders. (See chart below, based on Ex. E-44.)
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Wage Chart (Ex. E-44)

ORADE JOB TITLE

Darkroom Operator

Helper

Investing Helper

5 Maintenance Helper

Utility Aide

Wax Cleaner

Weld Mapper

GRADE JOB TITLE

Digital Utility Aide

Dispatcher

Framer

06 Pattern Finisher

Toolroom Attendant

Training Coordinator

Xray Scheduler

GRADE JOB TITLE

Chlef Receiving Clerk

Cold Etch Operator A

Core Prep Operator

Expeditor

Flow Coordinator

Foundry Person

Leach Tank Operator

Manufacturing Vending Dispatc

07 Metal Sorter

Mold Machine Operator B

Penetrant Line Operator

Plant -LEAN Utility Worker JD

Radiographer B

Robotic Operator C

Shipping Clerk

Shipping Marker

Surface Finisher

Toolroom Attendant/Cleaner

Walk-In Sand/Shotblaster

Wax C.A F Operator

GRADE JOB TITLE GRADE JOB TITLE

If WAN a-tOF •

inventory Auditor Expeditor

Mail Delivery Dispatch Operat

Maintenance Mechanic I

Materials Storekeeper

Mold Machine Operator A

Prod Pattern Wax Assembler

Production Gating Wax AssernIsliir

Production Wax Assembler

Rapid Prototype Operator B

Wax Area Inspector

WIX15,4 ker

GRADE JOB TITLE

09

h

ASC Ingot Processor

Belt Grinder

CDL Class A Truck Driver

CMM Operator

Metal Processor

Pot Packer

Production Grinder

Production Scheduler

Rework Grinder

Robotic Operator B

Shell Finishing Processor

I O•erator

GRADE JOB TITLE

•

11

GRADE JOB TITLE

Arr Cast Pour/Gen Operator

Effluent Filtration/Waste Mgmt

Foundry Specialist

Gate Removal Operator

Gate Removal Specialist

Heat Treat Operator

Investing Specialist

Mold Machine Opns Specialis

Penetrant Inspector

Pot Packer/Coil Maintenance

Precision Assembler

Rad Wrk Permit Specialist

Rapid Prototype Operator A

Rework Analyst

Robotic Operator A

Shell Processor

Straightener

Supply Coordinator

Vacuum Furnace Operator

Visual Dimensional Inspector

Wax Dimensional Inspector

Wax Outsource Inspector

Wax Process Auditor

GRADE JOB TITLE

Dimensional Evaluator

Film Interpreter

Furnace Operator

Penetrant Specialist

Penetrant/Mag Inspector

12 Production Machinist

Rapid Tool Maker

Scheduling Area Leader

Senior Engineering Servcs Spcl

Utility Core Maker

Utility Investor

Deer Creek Furnace Operator

Dimensional Analyst

Inspection Analyst

13 LSBS Specialist

MM Vacuum Furnace Operator

Productlon Coordinator

Training & Auditin Coordinate

.GRADE JOB TITLE

Maintenance Mechanic II

Master Caster Furnace Operatc

14 NDT Evaluator

NDT Vis/Dim Specialist

Xray Maintenance Technician

GRADE JOB II ItE

15 Radiologic Evaluator

Rework Welder

GRADE JOB TITLE

GRADE JOB TITLE

CNC Programmer

Calibration Metrologist

Crucible Repair and Weld Spec

18 Electrician

Journey Moldmaker

Metrology Analyst

Millwright

Pattern Maker

GRADE JOB TITLE

19 Milwr ght-LME

Senior HVAC Technician

GRADE JOB TITLE

M=E1

5. Summary

The following page is a graphic representation of the community of interest factors

Departments, Job Duties, Terms and Conditions (Pay Grade) and Supervisor as addressed above.

(See also Ex. E-44). This graphic is limited because it is too unwieldy to add individual circles

representing each department and supervisor. The circles demonstrate, however, that there is no

clean line of demarcation for a grouping of employees short of all Production and Maintenance

Workers. Each job is functionally integrated and interfaces daily with numerous other jobs on a

daily basis. Every job title that is added represents additional departments, supervisors, and pay

grades that in turn implicate other departments, supervisors and pay grades. The circles continue

until all Production and Maintenance Workers are included.
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3 Departments
5 Supervisors

Penetrant Line  

Operator

• Pay Grade 7

• 3 different

departments

• 5 different

supervisors

Pay Grade 7:

Chief Receiving Clerk

Cold Etch Operator A

Core Prep Operator

Expeditor

Flow Coordinator

Foundry Person

Leach Tank Operator

Manufacturing

Vending Dispatch

Metal Sorter

Mold Machine

Operator

Plant — LEAN Utility

Worker JD

Robotic Operator C

Shipping Clerk

Shipping Marker

Surface Finisher

Toolroorn

Attendant/Cleaner

Walk-in

Sand/Shotblaster

Wax CAF Operato

(--Rework Analyst
• Pay Gracie 11

• 3 different

departments

\\N„............- 5 different
supervisors

er

Me

ot Pa

uct

ic

nis

is

18 Supervisors

11 Departments

Radiographer B:
- Pay Grade 7

• 11 different departments

(different from Penetrant

Line Operator)

• 18 different supervisors

(different from Penetrant

Line Operator)

Dirnensio Evaluators"

• P. Grade

7diff> ent d en

13 e en upervis

Penet nt peci. rtt

• P y G de

• diff re de

• 3 di re

Pay Grade 11:

Includes 20 other job

titles from all phases,

including but not

limited to Wax

Dirnensioria I

Inspector, Shell

Processor, Gat

Rernoval Ope

Penetrant Ins
and Foundry

Specialist

rtrnerrts

rvisors

Pay Grade 12 includ

job titles frorn wax,

investing and vario

Penetrant/Mag I

- Pay Grade

• 2 differe

• 2 cliff

eter
• Pay Grade 12

nt

Vis Dim Inspector:

• Pay Grade 11
- 3 different

departments

• 5 different

supervisors

8 o

sting,

phas

pector:

departrn

nt supervi

nders: Pr

•ay Grade 9 Ro

5 different Shell

departments (6 Shell

different •ework Grinders
supervisors Pay Grade 9

fferent

depart

Production Grinders • 24 difFerent

• Pay Grade 9 supervisors

14 different

epartrnents

1 nt supe~_

irtensional Analyst:

• Pay Grade 13

./ 3 different/41 

departments

diff

ervisors

de 13:

Fumace O

Pay Grade 9:

AJE Operator

ASC Ingot Processor

CDL Class A Truck Driver

M Operator

!Processor

LSBS Speciali

- Pay Grad

• 4 clifferen

departrn

• iffere

sup is

(Cast,

Inspection Analyst
MM Vacuum Operator (Cast)

Production Coordinator

(Various)

Training & Auditing Coordinator

Scheduler

tor

Processor

Operator

Pay Grade 16:

CNC Machinist

Jig & Fixture Machinist

Layout inspector

None of whom are in a

department with a rewo

specialist or are supervis

by someone who supe

a rework spedalist

ork Welders:

Rework

Pay Grade 15

Different departments

Different supervisors

D italRadiographer.

Pay Grade 10

• 3 different

departments

• 3 different

supervisors

ork Specialists:

Various

• Pay Grade 16

Different departments

• Different supervisors

Radiologic Evaluator

• X-Ray

• Pay Grade 15

• Different departrne

• Different superv .rs

Radiographe

• Pay Grade

• 13 different
departments

• 19 different

supervisors

Pay Grade 10:

Chem Mill Operator

Electrode Fabricator

First Inspection

Outside Process Facilitator

Rework Grinding Inspector

Test Ear/Heat Treat Operator

Pay Grade 18:

CNC Programmer (Various)

Calibration Metrologist

Electrician (Maintenance)

Journey Moldrnaker (Wax)

Metrology Analyst

Millwright

Pattern Maker (Wax)

Crucible Repair Welder:
• Various

• Pay Grade 18

• Department with

Electrode fabricators

• Supervisor supervises

Foundry Persons and

Electrode fabrictaotrs



IV. THE PETITIONED-FOR UNIT IS NOT AN APPROPRIATE CRAFT UNIT

In certifying the petitioned-for unit of welders as a craft unit, the Regional Director ignored

the Board's instruction to analyze the appropriateness of the unit pursuant to the test set forth in

PCC Structurals. Instead, the Regional Director applied a craft unit theory using rejected Board

law.

A craft unit is defined as:

one consisting of a distinct and homogeneous group of skilled journeymen
craftsmen, who, together with helpers or apprentices, are primarily engaged in the
performance of tasks which are not performed by other employees and which
require the use of substantial craft skills and specialized tools and equipment.

Burns & Roe Servs. Corp. & Ina Union of Operating Engineers, 313 NLRB 1307, 1308 (1994).

According to the Regional Director, when determining whether a group of employees

constitutes a craft unit, the Board looks at:

whether the petitioned-for employees participate in a formal training or
apprenticeship program; whether the work is functionally integrated with the work
of the excluded employees; whether the duties of the petitioned-for employees
overlap with the duties of the excluded employees; whether the employer assigns
work according to need rather than on craft or jurisdictional lines; and whether the
petitioned-for employees share common interests with other employees, including
wages, benefits, and cross-training.

Id. However, the Regional Director incorrectly applies this standard to the petitioned-for unit and

also ignores important precedent.

A. The Regional Director Relies on Rejected Craft Severance Cases.

In finding that the petitioned-for unit of welders is an appropriate craft unit, the Regional

Director cites two craft severance decisions involving welders, Hughes Aircraft Co., 117 NLRB

98 (1957) and Lockheed Aircrc0 Corp., 121 NLRB 1541 (1958), (see Supp. Dec. at 24-25), both

of which were rejected by the Board in Mallinckrodi Chemical Works, Uranium Division, 162

NLRB 387 (1966). In Mallinckrodt, the Board expressly required the analysis of whether a unit
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should be severed as a craft unit to include additional considerations than the limited

considerations provided by American Potash & Chemical Corp., 107 NLRB 1418 (1954), upon

which Hughes Aircraft and Lockheed ai•e based. Mallinckrodt Chem. Works, 162 NLRB 387, 396

(1966) ("[The considerations set forth in American Potash] do not consider the interests of the

other employees and thus do not permit a weighing of the craft group against the competing

interests favoring continuance of the established relationship. Thus, by confining consideration

solely to the interests favoring severance, the American Potash tests preclude the Board from

discharging its statutory responsibility to make its unit determinations on the basis of all relevant

factors, including those factors which weigh against severance.").

In rejecting the prior limited analysis, the Board set forth additional areas of inquiry that

must be considered:

1. Whether or not the proposed unit consists of a distinct and
homogeneous group of skilled journeymen craftsmen performing the
functions of their craft on a nonrepetitive basis, or of employees
constituting a functionally distinct department, working in trades or
occupations for which a tradition of separate representation exists.

2. The history of collective bargaining of the employees sought and at the
plant involved, and at other plants of the employer, with emphasis on
whether the existing patterns of bargaining are productive of stability
in labor relations, and whether such stability will be unduly disrupted
by the destruction of the existing patterns of representation.

3. The extent to which the ernployees in the proposed unit have
established and maintained their separate identity during the period of
inclusion in a broader unit, and the extent of their participation or lack
of participation in the establishment and maintenance of the existing
pattern of representation and the prior opportunities, if any, afforded
them to obtain separate representation.

4. The history and pattcrn of collective bargaining in the industry
involved.

1 8



5. The degree of integration of the employer's production processes,
including the extent to which the continued normal operation of the
production processes is dependent upon the performance of the
assigned functions of the employees in the proposed unit.

6. The qualifications of the union seeking to "carve out" a separate unit,
including that union's experience in representing employees like those
involved in the severance action.

Mallinckrodt Chem. Works, 162 NLRB at, 397.

The cases relied on by the Regional Director in finding the petitioned-for unit to be an

appropriate craft unit precede Mallinckrodt and do not apply the above-referenced considerations.

If the Regional Director is going to rely on craft severance precedent to make his decision, he must

also apply the proper analysis required in those cases.

B. The Petitioned-For Unit Fails to Meet the Criteria for A Craft Unit.

Post-Mallinckrodt cases have deemed welders to be inappropriate for craft severance.

Further, the Board has instructed that the Mallinckrodt factors are also relevant and must be applied

in non-severance cases such as this. E.I. DuPont de Nemours and Company, 162 NLRB 413

(1966). Accordingly, North American Aviation, 162 NLRB 1267 (1967), is instructive.

In North American Aviation, the Board, after considering all relevant factors pursuant to

Mallinckrodt, held that it would disrupt the production and maintenance employees at issue by

permitting the union to carve out welders. 162 NLRB 1267, 1270 (1967). Further, the Board noted

that "though craftsmen, [welders] do not in the traditional sense possess strong craft identity," and

that their skills are generally regarded as nonapprenticeable.3 Id. Thus, the Board rejected that the

first and third factors outlined in Mallinckrodt weighed in favor of a craft unit of welders.

3 Though the North American Aviation decision notes that the Board has recognized welders as a
distinct group of craftsman in the aerospace industry, here the employees do not share the same
level of skill and experience upon hire as those in other cases, as discussed in more detail below.
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Further, the employer's operation in North American Aviation was a continuous flow

process with the work of welders being performed in conjunction with that of other operators and

"intimately related to the overall production effort." Id. at 1271. Accordingly, the fifth factor

likewise weighed against finding a craft unit appropriate. This is analogous to PCC Structurals'

operation, because, as the Regional Director points out, "the record is clear that rework welders

and rework specialists would not be able to perform their duties without the work of the other

classifications before them in the production process." (Supp. Dec. at 32) (emphasis added). In so

finding, the Regional Director agreed that functional integration exists in this case and weighs

against finding that the petitioned-for welders constitute a craft unit that shares a community of

interests sufficiently distinct from excluded employees. Id.

In North American Aviation, the Board found the above-referenced functional integration,

together with frequent contacts between and interdependence of welders and nonwelders in

perforrnance of their duties, common supervision of welders and nonwelders, and the fact that the

welders are themselves separated from each other both on a geographic and supervisory basis,

sufficient to find that the welders shared common interests with the other employees and were thus

inappropriate for a craft unit. 162 NLRB at 1271. Such is the case here. The petitioned-for unit is

cornmonly supervised with other production workers. No supervisor supervises only welders. (Tr.

43:7-17). The welders are supervised by 28 different supervisors, each of whom supervises a

variety of job titles. (See Ex. E-44). Welders are combined with up to fifteen (15) other job titles

in any given department. (Tr. 43:7-17). Additionally, welders are disbursed throughout eight

buildings in the Portland Operation and are themselves separated into booths and welding stations

Moreover, the welders in the petitioned-for unit do not all work on aerospace products. On the
contrary, some only work on medical device parts, industrial gas turbine parts or military
armaments.
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with other operators in between. (Tr. 183:16-21). Accordingly, when considered under post-

Mallinckrodt precedent such as North American Aviation, it must be determined that the

petitioned-for unit shares significant common interests with the excluded employees and are not

an appropriate craft unit.

In his application of pre-Mallinckrodt precedent, the Regional Director ignored other

factors such as the history of collective bargaining of the employees sought and at the plant

involved or other plants of the employer. Had the Regional Director inquired, he would have

learned that where the Machinists represent employees at other plants of the Employer, welders

are represented with other production and maintenance workers and not in separate craft units.

Further, he should have considered that the Machinists included welders as part of a wall-to-wall

unit in the prior stipulated election at the Portland Operations.

Similarly, the Regional Director failed to analyze the history and pattern of collective

bargaining in the industry. In this case, the Regional Director must look to the manufacturing

industry, and specifically those with highly integrated production processes, which historically

favor wall-to-wall units of production and maintenance employees. See, e.g., Avon Products, 250

NLRB No. 141 (1980) (agreeing with the employer's contention that a wall-to-wall unit was

appropriate and that, specifically, a production and maintenance unit must include those employees

who make up the order flow process (i.e. receipt, filling, and shipment of orders) as those processes

make up a portion of the production process); Chromalloy Photographic Industries, 234 NLRB

No. 159 (1978) (rejecting the Regional Director's conclusion that camera repair and maintenance

ernployees possess a community of interest separate and apart from those of other production and

maintenance employees sufficient to warrant a finding that they constitute a separate unit and

instead found a unit of all production and rnaintenance employees appropriate given that the

2 1



employer was engaged in a single highly integrated process); Check Printers, Inc., 205 NLRB 33,

34 (1973) (rejecting the Regional Director's conclusion that letterpress and offset pressmen were

an appropriate unit and instead finding that the only appropriate unit was all production and

maintenance employees); Newington Children's Hospital, 217 NLRB 793, 794 (1975) (The Board

reiterated that "a service and maintenance unit in a service industry is the analogue to the plant-

wide production and maintenance unit in the industrial sector, and as such is the classic appropriate

unit.") (emphasis added); Temco Aircraft Corp., 121 NLRB 1085 (1958) (holding that in

manufacturing industries, single plant production and maintenance units are presumptively

appropriate).

Nor did the Regional Director address the qualifications of the Union in carving out a

separate craft unit, further illustrating his disregard for the appropriate legal standard. The record

is devoid of any reference to how the Union is qualified to represent a craft unit of welders, nor

does it include any information related to the Union's experience representing same. Without such

evidence, these factors must weigh against finding a craft unit.

The Regional Director's application of craft severance cases that do not consider all

relevant factors such as the level of integration in the Employer's production process and relevant

bargaining history in the manufacturing industry rnust be disregarded. Indeed, the Board noted its

rejection of Hughes Aircraft Co., cited by the Regional Director, when reiterating the Mallinckrodt

decision. North American Aviation at 1270 (noting that the regional director improperly relied

upon Hughes Aircraft Co. and American Potash in finding the welders at issue to be appropriate -

for a craft-severance election). Accordingly, the Regional Director's departure from clearly

established Board precedent must be corrected by the Board.
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C. The Decision Contains Factual Errors with Respect to Those Factors the
Regional Director Applied.

The factors the Regional Director did analyze actually establish that the petitioned-for unit

of welders here is not appropriate for a craft unit. The Regional Director's conclusion to the

contrary is based upon factual error that must be addressed and corrected

1. There is no formal training or apprenticeship program.

It is undisputed that the petitioned-for unit of welders do not participate in an

apprenticeship program. Nor do they participate in any formal training program rising to the level

of apprenticeship. On the contrary, there is no requirement by the Employer that a welder obtain

outside training or certification prior to being hired into a welding position. (Tr. 257:1-5; 312:13-

313:3). As witness Don Stevenson (Welding Training Coordinator) testified, "my responsibility is

to train welders from brand new welders off the street to welders that have been trained for multiple

years and also to train other operators that have never welded but bid in, have a successful job bid

into the welding program. So I'll take them through their class and then we'll certify them and then

progress them as a welder." (Tr. 312:14-19). In other words, there is no significant skill

requirement prior to bidding into a welding position. This is distinguishable from the cases cited

in the Supplemental Decision.

The Regional Director relies upon Anheuser-Busch, Inc., 170 NLRB 46 (1968), for the

proposition that lack of a formal apprenticeship and the existence of a highly integrated production

process is insufficient to defeat a craft unit. Such reliance is flawed. First, while the employer in

Anheuser-Busch did not have a formal apprenticeship program, the electricians in the petitioned-

for craft unit had at least 3 to 4 years' experience before working for the employer. 170 NLRB at

47. Further, all four electricians who testified, testified that they had in fact served forrnal



apprenticeships. Id. Finally, all electricians were required to secure a license from the city as

maintenance electricians, for which they were tested. Id.

The training and experience requirements noted in Anheuser-Busch are far more stringent

than those of the Employer here. The Employer's Welding Training Coordinator himself testified

that he trains "welders off the street" with no experience as well as operators "that have never

welded." (Tr. 312:13-19). This is much different than a minimum of three to four years of

experience. Similarly, welders are not required to have any license prior to beginning training with

the Employer, unlike the electricians in Anheuser-Busch, Inc. who were required to have city

licenses prior to employment. Thus, the Regional Director's reliance on Anheuser-Busch is flawed.

Likewise, the Regional Director's reliance on MGM Mirage, 338 NLRB 64 (2002),

regarding a lack of apprenticeship program being insufficient to rebut craft unit status is similarly

misplaced. In that case, the Board specifically stated that this is so "when the carpenters are hired

with significant experience." 338 NLRB at 532. Again, the welders at issue here are not necessarily

hired with significant experience. On the contrary, non-welding operators can bid into the position

without any prior training, and some welders are hired without any experience. (Tr. 312:13-19).

Again, the Supplemental Decision is based on inapplicable, distinguishable precedent.

Moreover, while the Employer's welders do hold certifications, there are other excluded

job classifications that also require specific certifications through training courses. The welders

are not distinct in this regard. For example, all non-destructive testing ("NDT") require

certifications. (Tr. 171:16-25). This includes, but is not limited to, vis dim inspectors, dimensional

evaluators, LSP specialists, dimensional analysts, dimensional evaluators, radiological evaluators,

film interpreters, and florescent penetrant inspectors. (Tr. 171:16-25; 194:3-7). In fact,

certifications are not even distinct to the inspection/rework phase. On the contrary, wax
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dimensional inspectors, who are production employees in the wax phase, must have proper

certifications. (Tr. 193:18-25). Similarly, dispatchers and forklift drivers—who work in all phases

of operation—also require certification. (Tr. 133 :19-25; 134:1-5).

Each of the job classifications that require certification (except dispatchers and forklift

drivers) come with a stamp, sometimes referred to as a "bug", that allows the employee to verify

that they have completed their task related to the part by stamping the router. (Tr. 193:18-25;

194:1-9). The purpose is to verify that the individual that did the work was in fact trained and

passed required criteria to certify the part to move forward. (Tr. 1000:25; 1001:1-5). Accordingly,

welders have starnps, as do most of the above-named job classifications. (Tr. 193:18-25; 194:1-9).

Specifically, radiologic evaluators have bugs that allow them to accept or reject digital

images. (Tr. 875:18-20). Production coordinators require certifications and also have a bug that

establishes they are certified to rework casting and to do the paperwork to set up rework plans to

fix the parts. (Tr. 15-19). Straighteners, responsible for morphing the casting into the correct

dimensions, usually have bugs that allow them to perform visual and dimensional inspection (i.e.,

they are certified in both). (Tr. 1048:5-9). A rework grinding inspector is a rework grinding

certified individual that holds a visual starnp. (Tr.1015:4-5). Additionally, a source inspector

performs visual and dimensional inspection at the shipping phase. (Tr. 1041:12-14). Notably,

despite ample testimony regarding the significance of bugs, they are not mentioned in the

Supplemental Decision.

Certifications therefore do not distinguish welders as a sufficiently distinct unit worthy of

apprenticeship status. The Regional Director's elevation of the welders' certifications in

comparison to others is baseless. On the contrary, certifications are required throughout the

Employer's production process.
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2. The petitioned-for unit's work is functionally integrated with the
work of excluded employees.

As previously noted, the Regional Director agrees that functional integration exists in this

case and weighs against finding that the petitioned-for welders constitute an appropriate craft unit.

(Supp. Dec. at 32). However, the Regional Director diminishes this factor.

The Regional Director cites Anheuser-Busch because that case, like this one, included a

highly integrated production process. However, that case is again easily distinguishable from the

case at hand. The Regional Director analogizes the case by noting that "the only factor weighing

against the separate craft group unit [in Anheuser-Busch] was the highly integrated nature of the

employer's production process." (Supp. Dec. at 23). Perhaps that is true for that case, but it is

certainly not true here. For example, in Anheuser-Busch, the electricians had their own separate

department and work area and all were supervised by the same supervisor. Id. at 47.

Department and supervision are significant factors in the determination of an appropriate

unit. These factors weigh against finding a unit of welders in this case. As the Regional Director

concedes, the factors of department and supervision weigh in favor of a wall-to-wall unit, not a

unit of welders. (Supp. Dec. at 29, 35). It is undisputed that there is no separate "welding"

department, nor are all welders in the same department. (Tr. 43:7-17). On the contrary, welders

span across 18 departments, all of which include job classifications other than welders. (See Ex.

E-44). Further, welders are supervised by 28 different supervisors and are combined with up to 15

other job titles in any given department. (Tr. 43:7-17).

Furthermore, the electricians at issue in Anheuser-Busch had no interchange with other job

classifications, either ternporary or permanent. Anheuser-Busch at 47. Conversely, it is undisputed

that the petitioned-for unit of welders routinely perform grinding (non-welding) work on a near

daily basis. (Tr. 713:1-12).
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Consequently, Anheuser-Busch is wholly distinguishable from the case at hand: here, not

only does functional integration weigh in favor of including the excluded employees, but so do

factors such as department, supervision, and interchange. Thus, Anheuser-Busch is not persuasive

and should be disregarded.

3. The petitioned-for unit's duties overlap with the duties of excluded
employees.

The petitioned-for unit of welders most certainly overlap with excluded operators. In fact,

the Board noted this very fact in its original PCC Structurals Opinion upon the Employer's first

request for review: "functional integration weights in favor of finding an overwhelming

comrnunity of interest between the petitioned—for employees and the rest of the production

employees; rework welders and rework specialists function as part of an integrated production

process, repairing defects identified by other employees and working 'rework teams' that include

employees in other job classifications." PCC Structurals, Inc., slip op. at 2.

The overlap does not end here. Other job classifications repair metal castings, such as

rework grinders. Further, though not technically included in the rework phase, production and belt

grinders also perform rework grinding in an effort to repair defects, as the part must often be hand

grinded (hand grinder is another term for production grinder) following welding and/or inspection.

(Tr. 416:14-23).4 This occurs on a daily basis. (Tr. 717:1-3). Similarly, welders perform grinding

work on a near daily basis. (Tr. 713:1-12).

Moreover, grinders and welders cannot repair defects if the defects are not identified. Vis

dirn, x-ray and FPI are tasked with identifying defects prior to welders and grinders being tasked

with repair. The success of the welders' job is highly dependent on the grinder and inspectors. (Tr.

4 Likewise, rework grinders regularly perform grinding work in the cleaning phase alongside
production grinders. (Tr. 734:4-15; 1010:10-25; 101 I :1-9.)
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1024:19-25). Therefore, welders and grinders are functionally integrated and overlap with all

aspects of the inspection phase of production, which include vis dim, x-ray, FPI (who, in turn

overlap with the wax and other phases), and, at the very least, all other job classifications within

the inspection/rework phase. (See Ex. E-56).

The record is clear that the petitioned-for unit has significant overlap with excluded

employees. As already noted by the Board and the Regional Director, this weighs against a unit of

welders. As was the case in North American Aviation, any separate community of interest of the

welders is "largely submerged by the more encompassing community of interest shared with all

other employees," thus making a craft unit inappropriate. North American Aviation, NLRB at 1271.

4. The Employer assigns work to the petitioned-for unit based on need.

This factor, too, weighs against finding the petitioned-for unit to be an appropriate craft

unit. Welders are assigned what and when to weld based on need. If there is a need other than

welding, they are assigned non-welding work. For example, on a near daily basis, welders are

assigned grinding work based on need. (Tr. 713:1-12). Welder Brett Clevidence testified at the

first hearing that he has been asked to perform non-welding work because of lack of welding work

and that he knew of other welders who had similar experiences. (Tr. 580:20-24; 582:20-21).

5. The petitioned-for unit share common interests with excluded

employees.

Common interests in terms of wages, benefits, and cross-training is another factor on which

the Regional Director significantly errs. In the Supplemental Decision, the Regional Director

agrees that "the petitioned-for welders have the same or substantially similar terms and conditions

of employment as excluded employees with regard to work rules and policies, benefits, and
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schedules" and that these "all weigh against finding that the petitioned-for welders share a

community of interest sufficiently distinct from excluded employees." (Supp. Dec. at 34).

However, the Regional Director then goes on to say that because of the "overall

similarities" of the "other" terms and conditions of ernployment, he "finds the questions of wages

to be significant." (Supp. Dec. at 34). In other words, he goes out of his way to over-value one of

many conditions of employment (the remainder of which he concedes are shared among all

employees) in order to have this factor weigh in favor of a craft unit. Such a conclusion disregards

Board law and, specifically, this Board's directive in its PCC Structurals decision.

As the Board pointed out in its opinion, "The Regional Director also based his community-

of-interest finding on evidence that the petitioned-for employees share many of the same terms

and conditions of employment, even though all production employees share the same terms and

conditions." PCC Structurals, slip op. at 2 (ernphasis added). The Board further noted that all

production employees, including the petitioned-for employees, work similar hours, are paid on the

same wage scale, receive the same benefits, are subject to the same employee handbook and work

rules, wear similar attire and protective gear work under the same safety requirements and

participate in ongoing training regarding harassment, safety and other matters. Id. This illustrates

that terms and conditions of employment simply must weigh in favor of finding a community of

interest among all Production and Maintenance Workers.

Despite this finding by the Board, the Regional Director now feigns ignorance of the

employees' wages, somehow concluding that this makes wages more significant. The Regional

Director's conclusion is wrong. The Employer provided ample evidence of its wage scale and what

positions are paid according to each. Though not given the exact wage for each job classification

and labor grade therein, the Employer provided the pay structure, including all steps and grades,
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and the dollar difference between each. Therefore, the Regional Director knows the pay difference

between each position and how each job classification is paid in relation to another. Put simply,

the Regional Director had all of the information he needed to deterrnine whether the petitioned-for

unit has wages in comrnon with excluded employees. This information permits only one

conclusion: wages weigh against a craft unit. It is, therefore, not surprising why the Regional

Director ignores this information.

The evidence in the record shows that the petitioned-for unit of welders unit includes three

different pay grades (15, 16 and 18). Numerous other job classifications share the sarne wages:

radiologic evaluator, CNC machinist, jig & fixture machinist, layout inspector, CNC programmer,

calibration metrologist, electrician, journey moldrnaker, metrology analyst, millwright and pattern

maker. (See Wage Chart, p. 15, supra). Thus, not only do the welders themselves not share the

same wages they include three separate wage levels but they do in fact earn the sarne wages as

non-welders. It therefore cannot be concluded that wages weigh in favor of a craft unit.

The Regional Director's determination that the petitioned-for unit of welders is an

appropriate craft unit is based on rejected and distinguishable precedent that must be reviewed and

corrected by the Board.

V. THE PETITIONED-FOR UNIT IS NOT APPROPRIATE UNDER PCC
STRUCTURALS

The Regional Director's reliance on craft unit precedent was in error. As the Board

originally ordered in its PCY7 Structurals decision, the Regional Director was required to

apply the revived community of interest standard to determine5:

1) whether the ernployees are organized into a separate department; 2) have distinct
skills and training; 3) have distinct job functions and perforrn distinct work, 4)

5 In fact, in the Regional Director's Order to Show Cause, he explicitly acknowledged that the
Board had directed him to analyze the appropriateness of the unit pursuant to the eight-factor
community of interest test set forth in the Board's decision.
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including inquiry into the amount and type of job overlap between classifications;
5) are functionally integrated with the Employer's other employees; 6) have
frequent contact with other employees; interchange with other employees; 7) have
distinct terms and conditions of employment; 8) and are separately supervised.

PCC Structurals slip op. at 11.

In performing the analysis, the Board must determine whether the petitioned-for unit has

sufficiently distinct interests from the larger proposed unit. Id. Likewise, "the Board must

determine whether excluded employees have meaningfully distinct interests that outweigh

similarities with unit members." Id. However, much like the original decision, the Regional

Director fails to properly analyze the interests of the excluded unit members. Additionally, and as

noticed previously, the Regional Director failed to consider guidelines that the Board has

established for specific industries with regard to unit configuration as ordered. Id.

The record is clear in this case that the only appropriate unit is a wall-to-wall unit of

production and maintenance employees. The Regional Director's disregard for undisputed facts

must be addressed and corrected by the Board.

A. Department

"A particularly important consideration in any unit determination is whether the proposed

unit conforms to an administrative function or grouping of an employer's operation." Gustave

Fisher, Inc., 265 NLRB No. 130, n. 5 (1981). The Union's petitioned-for unit does not have such

a conformity, as acknowledged by the Regional Director: the petitioned-for unit is "included in

departments throughout the Employer's operation, with numerous other classifications of

employees sought by the Employer, and do not conform to any administrative grouping." (Supp.

Dec. at 29) (emphasis added). However, the Regional Director contradicts himself by then saying

that, "most of the classifications sought by the Employer are not part of the same departmental

organization as the rework welders and rework specialists." Id. Despite his earlier concession that
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there is no administrative grouping, the Regional Director finds that departmental organization

weighs in favor of a finding of a shared community of interest with those excluded employees

within the same departments as the petitioned-for unit, but not those who do not share a department

with the petitioned-for unit. Id.

This conclusion is not supported by the record. As previously noted, it is undisputed that

there is no separate "welding" department; welders span across 18 departments' all of which

include job classifications other than welders. (Tr. 43:7-17); (See Ex. E-44). In fact, these

departments also include various other job titles. (See Section III.A.2.; Ex. E-44).

A review of any of these job titles further illustrates the lack of clear departmental lines.

For example, there are 240 rework grinders across 19 departments. There are 84 production

grinders across 14 departments and 27 belt grinders across five departments. Further, the majority

of the departments that include welders also include numerous operators in x-ray, radiologic

workers, and inspectors and evaluators (vis dirn, penetrant inspectors and specialists, etc.), who

perform work and have regular contact with workers in the wax and other phases, as well as job

classifications in the cleaning phase, such as walk-in sand/shotblasters and straighteners, and even

in the final shipping phase, such as shipping clerks, and job classifications that work throughout

all phases, such as production coordinators, production schedulers, flow coordinators, dispatchers

and expeditors. (Exs. E-44, E-56.)

Inquiry into additional job classifications sharing a departrnent with the petitioned-for unit

yields the same result. Radiologic evaluators, radiographer A and B, film interpreter, dimensional

evaluators, vis dim, dimension analysts, LSBS specialists, fluorescent penetrant inspectors,

penetrant line operators, penetrant specialists, penetrant rnag inspector, and digital radiographer,

many of which share departments with the petitioned-for unit, are disbursed among 37
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departments. These departments in turn include production workers in nearly all other phases: wax

(framer), casting (electrode fabricator) inspection/rework phase (first inspection, cold etch

operator A, darkroom operator, digital utility aide, NDT evaluator, NDT vis/dirn specialist, rework

grinding inspector, weld mapper, and x-ray scheduler), shipping (CDL class A truck driver, and

shipping clerk), those across all phases (dispatcher, expeditor, flow coordinator, helper, outside

process facilitator, plant-LEAN utility worker, production coordinator, production machinist,

production scheduler, robotic operator A and B, scheduling area leader, straightener, surface

finisher, toolroom attendant, toolroom attendant/cleaner, training and auditing coordinator, utility

aide and walk-in sand/shotblaster), and maintenance (maintenance mechanic I). (See Ex. E-44).

The Regional Director wrongly suggests that because each department does not include every

job title, this factor does not weigh in favor of a wall-to-wall unit. What he ignores is that, in

considering that each department includes various different job titles, when those job titles are then

assessed under the other community-of-interest factors (e.g., supervisors, terms and conditions

including wages, etc.) in the context of this highly functionally integrated workplace, there is no

way to carve out a unit based on department. (See chart, p. 16, supra). When analyzing the

department factor, it becomes readily apparent that the proposed unit is not appropriate and must

be expanded to include all of the job titles.

B. Skills and Training

This factor examines whether disputed employees can be distinguished from one another

on the basis of job functions, duties or skills. Casino Aztar, 349 NLRB 603 (2007). If they cannot

be distinguished, this factor weights in favor of including the disputed employees in one unit. Id.

The Regional Director conflates this factor by turning back to craft unit theory for his

analysis. (See Supp. Dec. at 30 citing Hughes Aircraft Co. and Lockheed Aircraft Corp, both of
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which were decided before and repudiated by Mallinckrodt). As discussed previously, the

Regional Director is incorrect regarding the level of experience required to enter a welding

position, as any operator can bid into such a position without any outside training or certification

prior to beginning training with the Employer. (Tr. Tr. 257:1-5; 312:13-313:3). As discussed below

in Job Duties, the welders at this Employer are easily distinguishable in terms of training frorn

those in Lockheed Aircraft Corp.

Additionally, the Regional Director discounts the significant dUjerences among the

welders in terms of certifications and skills, which sirnply cannot support craft status, nor do they

illustrate a sufficiently distinct community of interest. Though the supplemental decision states

that welders are "able to obtain the necessary certification to change metals or alloys by undergoing

additional training or certification," there is nothing in the record to support the contention that

this of often done. On the contrary, welders simply are not interchangeable. They each require

separate skills, training, and certifications depending on the type of alloy they weld and the type

of products on which they work. (Tr. 703:12-16; 997:4-17).

For example, the certifications for steel and titanium welders are different. (Tr. 703:12-14).

Consequently, if a welder does not have a steel certification, he or she cannot weld on steel, even

if there is a need at the plant. (Tr. 703:22-25; 704:1-2). Likewise, if a welder has a steel certification

but not a titanium certification, they can never weld on titanium. (Tr. 704:6-11). With regard to

the crucible welder, he is required to have a copper certification. (Tr. 820:14-21). He cannot weld

on anything except copper. (Tr. 820:14-24).

Further, there are separate and distinct certifications within each alloy that limit a welder

to a specific product, such as medical equipment versus aerospace. (Tr. 997:4-17). For example,

within steel, there are nickel-based, iron-based, and cobalt-based alloys. (Tr. 707:18-19). Each
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requires a certification. Additionally, a welder may have a certification for the type of steel used

in medical equipment that does not allow him to weld on the type of steel used for aerospace,

limiting him or her to the non -aerospace business. (Tr. 997:4-17). Similarly, industrial gas

products produced at Deer Creek require a specific welding certification different from the steel

upon which a welder may weld at LPC. (Tr. 703:12-21). Finally, specific welding techniques

require their own certifications, such as patch welding, for example. (Tr. 995:17-25). Each welder

is trained on-the-job and achieves a certification very specific to the work he or she is performing.

Such certifications, however, do not distinguish the welders from other workers who, as

discussed previously with regard to the lack of apprenticeship, also require specific certifications

and bugs distinct to their position. Together, these bugs are used throughout the Employer's highly

integrated production process. One certification simply cannot be carved out to be deemed more

distinctive than another. See PCC Structurals.

C. Job Functions

The Regional Director found that, because the petitioned-for unit weld metal, they have

sufficiently distinct interests in terms of job functions. This conclusion is also in error.

As an initial matter, the Regional Director disregards all of the job classifications that also

weld on metal and/or use welding equipment as discussed above that span the entirety of the

Ernployer's production process. If welding is a factor, it must be applied in favor of finding a

community of interest among all excluded employees, as welding is found in every phase of

production.

The Regional Director bases his rejection of this argument on Lockheed Airergli Corp, a
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craft-severance case decided prior to Mallinckrodt.6 As previously discussed, this case does not

apply all relevant factors as is required and should be disregarded by the Board. Nonetheless, it is

certainly distinguishable. The welders at issue in Lockheed Aircraft Corp. were highly trained and

specialized in military aircraft work. 121 NLRB at 1542. Unlike the three-week training provided

by the Employer here, Lockheed required its aircraft welders to demonstrate their proficiency over

two to three years before they were permitted to progress to more difficult jobs. Id. Additionally,

the welders included in the craft unit were required to hold Army-Navy certificates through tests

which must be repeated every six months. Id. Furthermore, the Lockheed welders were required

to have significant welding experience before being certified to do aircraft welding for the

employer. Id

The experience, training, and certification requirements in Lockheed Aircraft Corp. are

entirely distinguishable from this case. Again, production workers are able to bid into welding

positions without any experience, unlike the "extensive" experience required by in Lockheed

Aircraft Corp. The welders in the petitioned-for unit are welding on the Employer's parts within

three weeks—not two to three years. Further, not all of the welders in the petitioned-for unit weld

on aerospace parts. On the contrary, some are limited to medical equipment, and the crucible repair

welder does not weld on a part at all. (Tr. 997:4-17). The welders in the petitioned-for unit simply

do not share the high-level skill and job duties at issue in Lockheed Aircraft Corp. Therefore, even

if it was controlling, which it is not, it must still be disregarded.

The fact that the petitioned-for unit's job duties are dissimilar to one another further

illustrates that they do not share a sufficiently distinct community of interest. Like their

Again, the Regional Director does not use precedent applicable to the community of interest
test directed in PCC Structurals.
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certifications, the welders' job functions also vary. That is, some weld steel (and within those that

weld steel, some weld nickel while others weld copper, etc.), others weld titanium; some weld on

aerospace parts, others weld on medical device parts, industrial gas turbine parts and/or land-based

military parts. These are different job functions. Moreover, depending on the type of alloy, the

physical way in which welding is performed is different. When welding on a steel product, welding

can be done in open air. (Tr. 185:19-20). Welders sit in open air on a chair with the part in front

of them and weld. (Tr. 185:19-25). Conversely, a titaniurn alloy cannot be welded in open air, so

it goes in a chamber. (Tr. 186:1-3). Welders sit in a chair and the part is inside the chamber. (Tr.

186:1-5). They put their hands and arrns through gloves and weld through the glass of the chamber.

(Tr. 186:1-6).

Further, the three types of welders in the petitioned-for unit have distinct job functions,

cutting against a distinct cornmunity of interest. A rework welder welds casting to customer and

Employer specifications. (See Ex. E-13). That is, he or she repairs defects identified in metal

castings through welding.

A rework specialist, on the other hand, is required to be able to develop a rework plan for

a part that has a particularly large number of defects. (Tr. 57:13-15). They do not just perform the

regular welding function. (Tr. 57:13-16). On the contrary, rework specialists prepare a specific

plan, including use of specific grinders, as well as inspectors and rework analysts to route the part

for repair and engineers to help determine where the problem happened, which may go as far back

as the foundry or even wax. (Tr. 57:13-23). Additionally, they are responsible for training welders

and must be able to go to any shift to conduct training or work on project parts. (Tr. 58:1-4).

Conversely, a rework welder stays on a regular shift and only welds product. (Tr. 58:1-4).

37



As previously explained, the crucible welder does not weld product; rather, he rnaintains

the crucible, without which the steel/titanium could not be poured, further demonstrating the

interconnectivity of the entire operation and the workers within it. (Tr. 997:4-17). His job duties

are therefore wholly distinguishable from the rework welders and rework specialists. His role is

much more analogous to the electrofabricator, whose job is to "adequately weld alloy bar to Stub,

creating a titanium electrode." (Ex. E-16). Welding is an essential function of the role, yet they

are not included in the petitioned-for unit.

In sum, the petitioned-for unit does not share a sufficiently distinct community of interest

from the excluded employees. On the contrary, numerous other positions weld, and there are

significant difference in terms of the welding performed in the petitioned-for unit.

D. Functional Integration

Section infra, illustrates the Employer's integrated production process. Even in

his initial DDE, the Regional Director acknowledged that functional integration exists (DDE p.

29.), as noted by the Board in its original PCC Structurals Opinion upon the Employer's first

request for review. PCC Structurals, Inc., slip op. at 2. In his Supplemental Decision, the Regional

Director writes, "I find that functional integration exists in this case, and weighs against finding

that the petitioned-for welders constitute a craft unit that shares a community of interest

sufficiently distinct from excluded employees." (Supp. Dec. at 32.)

The magnitude of the Employer's highly integrated process should carry more weight in

the overall analysis. Indeed, such a "highly integrated operation with the function of each [phase]

being integrally dependent upon the functions of other [phases]" is precisely the type of operation

that requires a wall-to-wall unit. See Avon Products, 250 NLRB No. 141 (1980) (rejecting the

Regional Director's acceptance of only certain classifications of production and maintenance
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employees and instead accepting the Employer's position that the appropriate unit must be a wall-

to-wall unit including all production and rnaintenance employees). Accordingly, the Regional

Director erred in failing to certify a unit comprised of all Production and Maintenance Workers.

E. Contact

In his Supplemental Decision, the Regional Director found that contact weighs "slightly"

in favor of finding the petitioned-for unit to be an appropriate craft unit. This conclusion flies in

the face of the ample evidence provided by the Employer at the hearing on remand and pointed

out by the Regional Director. (Supp. Dec. at 12-15). Tellingly, the Regional Director does not

mention any reference to contact among the petitioned-for unit itself. Because there is no such

contract to suggest that the petitioned-for unit interact with each other any more than they do other

Production and Maintenance Workers. This is not surprising since the welders are distributed

among [four] physical locations in the Portland operations where they are co-located with

counterpart Production and Maintenance workers assigned to those locations. Given that there is

no evidence of their own contact, but significant evidence of their contact with other job

classifications, logic dictates that this factor must weigh in favor of a wall-to-wall unit.

It would not be possible for welders to do their job without working with grinders, vis dim

inspectors, straighteners, or x-ray operators. (Tr. 1024: 19-25). A11 of these individuals must

describe the terms ofthe defect, the dirnensions of the defect, the severity, and, among other things,

whether an otherwise acceptable defect is close to another defect that could cause further problems.

(Tr. 1025:1-6). It is not uncommon for a welder to sit with an x-ray film interpreter and a grinder

to discuss strategy in repairing a defect, which would often require the input of a vis dim inspector.

(Tr.14-23). The conversation could even include a gate removal operator from the cleaning phase.

(Tr. 1027:14-18).
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Corey Bolen, a vis dim specialist lead,7 testified—pursuant to subpoena that when he was

a production grinder, he had daily interaction with welders. (Tr. 835:12-22; 838:3-11). This is

because welders weld the production grinder's extensions. (Tr. 838:8-13). Additionally, the

welders interact with the grinders on breaks and during lunch on a daily basis. (Tr. 714:23-25;

715:1-3). Additionally, Welders and grinders have regular interaction with production

coordinators in order to come up with rework plans. (Tr. 874:13-25). This can include a rework

welder, a rework specialist, grinder, vis dim inspector, and someone from x-ray. (Tr. 874:13-25;

875:1-12).

In terms of contact across all job classifications, such contact begins at the very beginning

of the production process in the wax phase when cores are inspected, as previously described.

Furthermore, operators in wax such as framers, wax dimensional inspectors, and wax

assemblers have daily contact with operators in the investing phase. (Tr. 1007:18-25). They must

discuss potential quality, backlog and inventory issues with the shell processor in investing. (Tr.

1007:18-25). Whether investing is backlogged on inventory or low on inventory affects how wax

will prioritize their work. (Tr. 1008:1-4). Additionally, they must discuss quality and whether the

assembly is correct for the investing line. (Tr. 1008:7-9).

Likewise, investing operators have regular interaction with casting. (Tr. 1009:3-12). Shell

finish operators would have contact with furnace operators and operators that load the burnouts.

(Tr. 1009:3-12). This is because the equipment that is used in casting is transferable back and forth

between investing and casting. (Tr. 1009:3-15). The burnouts can be used as a flash fire for the

7 Leads are working leads, not supervisors. (Tr. 835:23-24). They are paid hourly and do not
have authority to hire, fire, discipline, or recommend discipline to another employee, nor do they
provide performance reviews or input into a performance review or setting of wages. (Tr. 836:1-
17).
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investing team. (Tr. 1009:3-15). Thus, investing operators discuss whether they can use the

equipment for a specific period of time. (Tr. 1009:20-24). This contact occurs several times a week,

if not daily. (Tr. 1009:25; 1010:1-2).

Production grinders in the cleaning phase have regular contact with rework grinders. (Tr.

1010:21-25). They also have regular contact with vis dim inspectors. Vis dim operators review

the production grinder's work with them and discuss anything they might have missed. (Tr.

1011:19-25). Production grinders and belt grinders also have regular contact with gate removal

operators in the cleaning phase. (Tr. 1012: 19-20). The production grinder will determine if the

gate is too high or too low after the gate removal operator has arced it off or cut it off. (Tr. 1012:

19-25). Or there may be splatter left on the casting and the belt grinder will have to blend it off.

(Tr. 1013:1-5). This requires a discussion of quality. (Tr. 1013:1-5). It would not be possible to

complete the production process without this communication. (Tr. 1013:17-25).

Rework grinding inspectors, which are rework grinding certified individuals that also hold

a visual stamp or bug, interact regularly with vis dirn inspectors. (Tr. 1015:4-10). Visual and

dimensional inspectors will communicate back and forth on the way that they interpret specs. (Tr.

1015:10-12). They would also interact with welders to analyze what welding (which adds heat) in

a certain area will do to the dimensions. (Tr. 1015:14-17). They will also work with grinders, film

interpreters and radiographer interpreters to discuss whether a defect is only visual or will require

further rework. (Tr. 1015:17-21). This type of interaction occurs hourly, as it would be nearly

impossible to run x-ray, welding, and vis dim without this interaction. (Tr. 1016:8-11).

Rework analysts, though designated as "rework," are involved at every phase, as they are

responsible for rerouting the part as necessary, meaning changing course from what is on the
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router, to wax, casting or any other phase. (Tr. 1017:1-13). They, therefore, interact with all phases

regularly. (Tr. 1017:1-13).

Rework grinders have contact that transcends the inspection/rework phase as well. They

grind on ceramic cores in the wax phase quite regularly. (Tr. 1017:19-25). Consequently, they

have contact with the mold operator to discuss scheduling and when the core is needed for the

molding. (Tr. 1018:14-25). This also would involve the framer. (Tr. 1019:1). Every operation

affects another one, and there must be communication that explains how grinding or blending

might affect the rest of the process. (Tr. 1019:7-13). For example, rework welders have regular

contact with film interpreters, vis dim inspectors, grinders, and gate removal operators to discuss

strategy in repairing a defect. (Tr. 1025:14-25).

Vis dim specialists have daily contact with grinders, inspectors, welders, x-ray shooters,

readers, CMM layout, cleaning, belt grind, and wax. (Tr. 840:9-18). They also regularly interact

with x-ray interpreters and CMM operators from the final inspection phase. (Tr. 1021:7-21). When

the CMM operator runs the CMM machine for final inspection, they must take the report to the vis

dim person to verify that the discrepancies found are acceptable or not. (Tr. 1022:11-15). If not,

they will discuss whether it can be blended to correct the problem. (Tr. 1022:21-25). CMM

operators also have contact with wax dimensional inspector in the wax phase when inspecting

moldings. (Tr. 1023:9-15). Further, the CMM operator has regular contact with shipping. (Tr.

1024:1-18). If a part is nonconforming at the final phase, it will get a particular stamp to

demonstrate this. The person in shipping will then contact the CMM operator to determine next

steps. (Tr. 1024:9-18).

Similarly, x-ray is a hub, of sorts, for the production process and has regular contact with

nearly every phase. They have contact with heat treat because heat treat must be scheduled. (Tr.
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877:15-22). In turn, x-ray must notify other operators that they have until a specific time to get

their part in for treating. (Tr. 877:15-22). X-ray also is in regular contact with the chem mill process

on the titanium side, which in turn requires x-ray to take parts back to cleaning. (Tr. 877:23-25;

878:1-6).

X-ray also has contact with casting. This is because inspections reveal there are breaks in

the shell or dirt in the parts, and discussions with those involved in casting the part must be had to

determine the cause. (Tr. 878:17-25). Likewise, x-ray is in regular contact with wax. (Tr. 879:3-

24). Such a "hub" in the production process must be included in the unit. See Avon Products, 250

NLRB No. 141 at 10 (finding the ernployer's data processing department a "hub" of the production

process because it served as an integral part of the manufacturing operation and had daily contact

with other unit employees.)

Shipping also has contact with all operators in every phase. (Tr. 14-20). If something is

missing in the paperwork from any phase, such as wax, the shipping operator would have to contact

the appropriate operator who failed to provide their stamp, for example. (Tr. 16-25). If information

is missing related to casting, they would speak with the furnace operator. (Tr. 1040:11-19).

Shipping is also regularly involved in test bars. This is a separate action wherein casting

creates test bars of the same alloy that was poured to make the casting. (Tr. 1039:6-16). These test

bars are sent to a third party for testing of the metallurgical structure of the alloy. (Tr. 1039:6-16).

Shipping's goal is to make sure the test bars are sent out and received back prior to the part made

from the same alloy pour. (Tr. 1039:6-16). This requires communication with all phases to

deterrnine where in the process the part is that is still awaiting test strips. (Tr. 1039:17-24).

Additionally, sometimes the test bars must travel through all heat treat phases, which requires

shipping to have contact with heat treat. (Tr. 1039:17-24). Communications regarding this issue is

43



a daily occurrence, and involves the chief receiving clerk, expediter, float coordinator, production

scheduler, production coordinator, shipping marker, shipping clerk, wax dimensional inspector,

furnace operator, shell processor, and heat treat operator. (Tr. 1040:2-19).

A flnal source inspection occurs at the shipping phase by the source inspector. (Tr. 1041:3-

14). She is certified in visual and dimensional inspection. (Tr. 1041:12-14). She interacts with any

operator who missed something, including vis dim operators, welders, and grinders. (Tr.19-21).

Additionally, dispatchers expedite castings and wax throughout the facilities. (Tr. 870:23-

25). Consequently, they have contact with ernployees in all phases of the Employer's operations.

(Tr. 871:2-4). Operators in wax will request that things be moved from building to building, just

as castings will be moved. (Tr. 871:4-15). This requires actual communication among operators

because, otherwise, the process would fail. (Tr. 871:4-15-25; 872:1-1). Dispatchers also have

regular interaction with maintenance employees, as they fix everything across all phases. (Tr.

872:2-9). In order to request that maintenance repair something, a phone call is required,

necessitating an actual dialogue. (Tr. 872:10-14). Maintenance employees are responsible for

repairing across all phases of the Employer's operations such as dock doors, icers, trucks, batteries,

and tools. (Tr. 872:6-9).

Maintenance workers have direct involvement with a11 production workers. (Tr. 1042:15-

16). A11 operators are trained on initiating a maintenance work order. (Tr. 1042:18-19). Upon

arrival of the maintenance individual, the operator will walk them through the operation of the

piece of equipment at issue and they may troubleshoot together. (Tr. 1042:19-24). This is an

everyday occurrence. (Tr. 1043:7-9).

While this contact alone is sufficient to establish a community of interest among all

Production and Maintenance Workers, the Regional Director goes on to reject the weight of
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evidence of contact "in the cafeteria, break areas, trainings, meetings, and other special events,"

without providing any basis for same. (Supp. Dec. at 32). Incidental contact is indeed relevant to

the analysis and must be considered. See e.g., Presbyterian Univ. Hosp. & Ina Union of Operating

Engineers, Local 95, 313 NLRB 1341, 1344 (1994) (inchiding location of lockers as relevant factor

in analysis).

As previously mentioned, all Production and Maintenance Workers use the same lunch

room at their location, mingle in the cafeteria, or eat their lunches at their lockers while

intermingling with Production and Maintenance Workers from any job classification. (Tr. 463:3-

4; 748:2-17; 749:13-19). Additionally, the petitioned-for unit has regular interaction with many

other job classifications through their participation on the policy review committee and grievance

committee. (See Ex. E-46-47).

Finally, the petitioned-for unit of welders interact with all job classifications during

coffee talks, weekly standup meetings, and training including most recently training on the new

Cardinal Rules of Quality in meetings where all employees were advised of the initiative. (Tr.

139:2-3; 139:6-15; 743:14-25; 744:1-25; 745: 1-2). Such evidence cannot be ignored.

F. Interchange

The Regional Director significantly discounts relevant evidence provided in support of

interchange, while embellishing the amount of interchange among the petitioned-for unit. As

previously noted, welders are not interchangeable among thernselves in light of their specific

certifications. Nor can the three job classifications in the proposed unit perform each other's job.

Thus, they do not share a sufficiently distinct community of interests.

Despite this necessary conclusion, the Regional Director inaccurately states that "not all

rework welders and rework specialists rnay ternporarily interchange with one another..." (Supp.
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Dec. at 33). There is no evidence to support that they ever interchange with one another, and in

fact it is undisputed that a rework welder cannot perform a rework specialist's job duties.

Moreover, as previously noted, welders often perform non-welding work such as grinding on a

near daily basis. (Tr. 713:1-12).

Furthermore, the Regional Director erred when he rejected the JCA data. Regardless of

specific details, the JCA information shows that production and maintenance workers worked in

different positions 3 002 times in one year, and this only provides for those working in a higher

paying position. Rather than discounting the information based on that fact, it should be used to

bolster the argument for interchange, as it means it is possible there were double the amount of

temporary transfers, if the transfer was to the same or lower paying position.

Despite the Regional Director's statements to the contrary, the Employer provided arnple

evidence of permanent interchange. For example, Corey Bolen testified about the consistent

interchange that has occurred in his 17-year career, moving from production grinder, rework

grinder, rework grinding inspector, dimensional evaluator, straightener, and NDT specialist. (Tr.

837:9-14). Similarly, Steve Merritt testified that prior to being a radiologic evaluator x-ray lead,

he was a dispatcher, radiographer B, radiographer A, production coordinator, film interpreter,

radiologic evaluator, x-ray lead, and a rework analyst over his 10 years with the Employer. (Tr.

869:24-25; 870:6-17).

The Employer's documentary evidence was similarly probative. (See Ex. E-45A, providing

10-year data in response to Union's request). For exarnple, it shows that John Abbott transitioned

from a dispatcher to a helper in 2013 and then to a radiographer B in 2014. (See Ex. E-45A).

Likwise, Jeremy Adams began his career as a utility aide and moved to toolroom attendant/cleaner,

inventory auditor expeditor, radiographer A and, ultimately, to production grinder. Id. Toribio
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Aguilar was hired as a core maker in the wax phase and moved to rework grinder in the

inspection/rework phase. (See Ex. E-45A). Regardless, "[T]he existence of permanent transfers is

not as important as evidence of temporary interchange." Hilton Hotel Corp, 287 NLRB 359.

G. Terms and Conditions of Employment

As previously discussed as part of the craft unit analysis, the Regional Director's utter

disregard of all terms and conditions except for wages is contrary to the law and must be

corrected. Further, the evidence in the record demonstrates that at least eleven other job titles are

paid the same wage rates as the proposed-unit.

H. Supervision

The Regional Director appropriately concludes that supervision weighs against finding the

petitioned-for unit of welders to be an appropriate craft unit. However, because of this conclusion,

he again discounts this factor without any basis. The petitioned-for unit is supervised by twenty-

one (21) different supervisors, each of whom supervises a variety of job titles. Welders are

combined with up to fifteen (15) other job titles in any given department. (Tr. 43:7-17). These

facts, in light of the other dissimilarities among the petitioned-for unit, requires a finding that the

petitioned-for unit is inappropriate. See Monsanto Co., 172 NLRB 1461 (1968) (dismissing the

petition for a craft unit of mechanic-electricians on the basis that there was no apprenticeship

program and no specific department or supervision of the petitioned-for unit).

VI. THE EMPLOYER HAS BEEN DEPRIVED OF DUE PROCESS

Congress irnposed the burden on the Board of determining an appropriate unit; it need not

determine "the only appropriate unit, or the ultimate unit, or the most appropriate unit." 29 U.S.C.

§§151-169 (1998); Morand Bros. Beverage Co., 91 NLRB 409,418 (1950) (emphasis in original),

enforced, 190 F.2d 576 (7th Cir. 1951). Both parties have acknowledged that a wall to wall is an

47



appropriate unit. The Union has repeatedly stated, however, that its position is that a unit of welders

is also an appropriate unit and the only unit they are seeking. Despite that both parties concede that

a wall-to-wall unit is an appropriate unit, the Regional Director has insisted on certifying a unit

that is, in fact, inappropriate. This time, he does so by deeming it to be a craft unit. He erred in

doing so. The Board specifically directed, as the Regional Director acknowledged in his Order to

Show Cause, that he apply the eight factor cornmunity of interest test to determine the appropriate

unit. However, the Regional Director identified the appropriate unit under a different standard—a

craft unit standard without taking evidence on key factors. This was significantly prejudicial to

the Employer.

The Due Process Clause of the Fifth Amendment states no person shall be "deprived of

life, liberty, or property without due process of law." Us. Const. Amend. V. Further, the Fourteenth

Amendment, which applies to the federal government in addition to private institutions, is

essentially a direction that all persons similarly situated should be treated alike." City of-Cleburne

v. Cleburne Living Ctr., Inc., 473 U.S. 432, 439 (1985). Due process and equal protection must be

granted where decisions of how to operate affect the liberty and property rights of an employer.

Additionally, standards and tests developed by the Board cannot be based on rationales that

are "so unreasonable as to be arbitrary and capricious." West Coast Media, Inc. v. F. C. C., 695 F.2d

617, 620-621 (D.C. Cir. 1982). Therefore, an employer must be provided with the "meaningful

notice...and...full and fair opportunity to litigate" that are the fundamental requirements of

procedural due process. Lamar Advertising of HartfOrd, 343 NLRB 261, 266 (2004).

The appropriateness of the bargaining unit is directly related to the Employer's liberty and

property rights in deterrnining how to operate its business. These rights cannot be withheld without

due process of law. That is, a full and fair hearing. Id.
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The Regional Director has deemed the petitioned-for unit to be an appropriate craft unit.

In making this determination, however, he did not take evidence regarding key factors including

the history of collective bargaining of the employees sought at the plant involved and at other

plants of the employer, with emphasis on whether the existing patterns of bargaining are productive

of stability in labor relations, and whether such stability will be unduly disrupted by the destruction

of the existing patterns of representation; and the qualifications of the union seeking to "carve out"

a separate unit, including that union's experience in representing employees like those involved in

the severance action. See Mallinckrodt, at 397.

Nor was the Employer provided the opportunity to present evidence related to craft unit

factors. As mentioned, the Regional Director requested that the parties advise as to their positions

on the adequacy of the record under the Board's eight factor community of interest standard set

forth in PCC Structurals. The Rule to Show Cause does not seek either party's position as to the

adequacy of the record with regard to the craft unit standard.

Further, although the Regional Director indicated that he was considering other units, there

was no indication that he was considering the same unit under a different standard. For example,

he directed the Hearing Office to gather evidence related to a specifically sized unit:

"We're back on the record, and in the time that we were off the record, I have
received instructions frorn the regional director. Given that neither side wants to
address the back-end group, that under 300-person group, he is instructing me as
the Hearing Officer to solicit details about that group..." (Tr. 670:12-14).

The Hearing Officer's inquiries into other, less than wall-to-wall unit configurations,

similarly runs afoul of the Board's directive to analyze the parties' positions under the appropriate

standard, and no evidence was gathered through the Hearing Officer related to a wall-to-wall unit.

Rather, the Hearing Officer continued to limit her inquiries to a smaller unit and failed to seek
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information frorn both within and outside the proposed unit. (See, e.g., Tr. 1093:12-25; 1094:1,

1116:4-16.)

The Regional Director's application of craft unit theory at the eleventh hour, and disregard

for the Board's directive, has significantly prejudiced the Employer.

CONcLUSION

This matter requires swift review and correction from the Board. The Regional Director's

application of craft unit theory to this case-with cases that fail to apply the appropriate standard

is a significant departure from officially reported Board precedent. Additionally, whether applying

craft unit precedent or the community of interest analysis, the Regional Director's decision is

clearly erroneous in light of the undisputed facts on the record. Finally, using the craft unit standard

without taking all of the evidence required resulted in significant prejudicial error to the Employer.

The facts of this case illustrate that the only appropriate unit is a wall-to-wall unit. Allowing a

supposed craft unit to be parsed out from the larger population with which it is so intertwined will

wreak havoc on the Employer's labor relations and production processes. Accordingly, the

Employer respectfully requests that the Board grant its Request for Review, reverse the

Supplemental Decision in accordance with the appropriate legal standards as they should be

applied to this case, and remand the case to the Regional Director to certify an appropriate unit

consisting of all PCC Structurals Production and Maintenance Workers.

isher & Phillips LLP
Rick Grimaldi
Lori Armstrong Halber
Todd A. Lyon
Sarnantha Sherwood Bononno

Attorneys for PCC StrucIura1s, Inc.
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Review of the Regional Director's Supplemental Decision as indicated below:

Via E-mail: 

Billy Anderson
IAMAW, District Lodge W24

AndersonB@iamaw.org

Caren P. Sencer
Weinberg, Roger & Rosenfeld

csencer unioncounseLnet; nlrbnotices@nioncounsel.net

Dated this 17'11 day of May 2018

Via electronic filing: 

Ronald K. Hooks
Regional Director

National Labor Relations Board
Region 19

915 2''d Avenue
Room 2948

Seattle, WA 98174-1078

Rick Grimaldi
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
PCC STRUCTURALS, INC. 
    

Employer 
 
 and        Case 19-RC-202188 
 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS & AEROSPACE WORKERS, 
AFL-CIO, DISTRICT LODGE W24 
 
   Petitioner 
 

ORDER 
 

The Employer’s Request for Review of the Regional Director’s Supplemental 

Decision is denied as it raises no substantial issues warranting review.1 

                                                 
1  On December 15, 2017, the Board issued an Order Granting Review and 
Remanding in PCC Structurals, Inc., 365 NLRB No. 160 (2017), overruling its prior unit-
determination standard and announcing that it would “return[] to the traditional 
community-of-interest standard that [it] has applied throughout most of its history.”  Id., 
slip op. at 7.  The Board remanded the case to the Region for further appropriate action, 
including reopening the record, if necessary, and analyzing the appropriateness of the 
petitioned-for unit under the standard articulated there.  Id., slip op. at 13.  On remand, 
the Regional Director relied on both the Board’s craft-unit case law and the community-of-
interest analysis reaffirmed in the underlying decision to find that the petitioned-for unit is 
appropriate for bargaining.   

In denying review, a Board majority (Members McFerran and Kaplan) finds that the 
petitioned-for rework welders, rework specialists, and crucible repair welder share a 
community of interest sufficiently separate from excluded employees to constitute a unit 
appropriate for bargaining.  A separate majority (Members McFerran and Emanuel) 
agrees with the Regional Director that the petitioned-for welders are skilled journeymen 
craftsmen and that the petitioned-for unit is appropriate for bargaining as a craft unit.  In 
so finding, Member Emanuel notes that unit welders are trained and tested for 
certification pursuant to standards established by the National Aerospace and Defense 
Contractors Accreditation Program (NADCAP); that NADCAP audits the operation and its 
compliance with the testing standards; that welding certification test plates are sent to 
outside labs for review; and that welders must recertify every 2-3 years on the metals and 
processes used in their work. 

The Regional Director cited several craft-severance cases, including Hughes 
Aircraft Co., 117 NLRB 98 (1957); Lockheed Aircraft Corp., 121 NLRB 1541 (1958); North 



            
      LAUREN McFERRAN,   MEMBER 
 
      MARVIN E. KAPLAN,  MEMBER 
 
      WILLIAM J. EMANUEL,  MEMBER 
 
 Dated, Washington, D.C., November 28, 2018. 
 

                                                 
American Aviation, 162 NLRB 1367 (1967); and Anheuser-Busch, Inc., 170 NLRB 46 
(1968).  Although this case does not involve severance issues or all the considerations 
that those issues raise, we find the discussions in Hughes Aircraft, above, and C F Braun 
& Co.,120 NLRB 282 (1958), on the distinction between skilled craft and non-craft 
welders to be instructive.   We note also that the petitioned-for welders here perform work 
in the aircraft industry and on military applications similar to the craft welders in, e.g., 
Hughes Aircraft, above.   

For the reasons stated by the dissent in the first PCC Structurals decision, cited 
above, Member McFerran adheres to her position that the Board majority incorrectly 
overruled the unit determination standard set forth in Specialty Healthcare.  357 NLRB 
934 (2011).  She would also find the unit appropriate under the Specialty Healthcare 
standard.   
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FORM EXEMPT UNDER 44 U.S.C. 3512

INTERNET
FORM NLRB-501

(2-08)

UNITED STATES OF AMERICA
NATIONAL LABOR RELATIONS BOARD

CHARGE AGAINST EMPLOYER

DO NOT WRITE IN THIS SPACE

Case Date Filed

INSTRUCTIONS:
File an original with NLRB Regional Director for the Region in which the alleged unfair labor practice occurred or is occurring

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT
a. Name of Employer

PCC Structurals, Inc.

b. Tel. No. 503-777-3881

c. Cell No.

f. Fax No. 503-777-7482

d. Address (Street, city, state, and ZIP code)

4600 S.E Harney Drive, Portland, OR 97206

e. Employer Representative

Brian Keegan VP/HR

g. e-Mail
bkeegan@pccstructurals.com
h. Number of workers employed

2,000+

i. Type of Establishment (factory, mine, wholesaler, etc.)
Factory

j. Identify principal product or service
Manufacturing of complex metal components

k. The above-named employer has engaged in and is engag.ng in unfair labor practices within the meaning of section 8(a), subsections (1)
and (5) of the National Labor Relations Act, and these unfair labor practices are practices affecting commerce within the meaning of the
Act, or these unfair labor practices are unfair practices affecting commerce within the meaning of the Act.

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices)

In the last six months, the above-referenced employer has failed to respond to information requests necessary for collective bargaining, and has refused to
even respond to the Union's demand to bargain, notwithstanding the decision of the National Labor Relations Board that the unit is properly certified.

3. Full name of party filing charge (if labor organization, give full name, including local name and number)

International Association of Machinists and Aerospace Workers, Local Lodge 63

4a. Address (Street and number, city, state, and ZIP code)

25 Cornell Avenue Gladstone, Oregon 97027

4b. Tel. No. 503-656-1475

4c. Cell No.

4d. Fax No. 503-657-2254

4e. e-Mail will@iamaw24.org

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is
filed by a labor organization)
International Association of Machinists and Aerospace Workers, AFL-CIO

6. DECLARATION
I declare that I have read the above charge and that the statements

/1,,v' 
and belief.

—

are true to the best of my knowledge

Caren P. Sencer, Attorney

Tel. No.510-337-1001
Office, if any, Cell No.

Fax No. 510-337-1023
By („,„

(signahrtre of representative or person making charge)

Address: Weinberg, Roger & Rosenfeld
1001 Marina Village Parkway, Suite 200 
Alameda, CA 94501

(Print/type name and title or office, if any)

January 7, 2019

e-Mail
nIrbnotices@unioncounsel.net
csencer@unioncounsel.net

(date)

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001)
PRIVACY ACT STATEMENT

1\1004414

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist the National Labor Relations Board
(NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for the information are fully set forth in the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will
further explain these uses upon request. Disclosure of this information to the NLRB is voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes.

19-CA-233690                      1-7-19



 

 

UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
PCC STRUCTURALS, INC. 

 Charged Party 

 and 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS, 
LOCAL LODGE 63 

 Charging Party 

 

 
 
 
 
 
Case 19-CA-233690 
 

 

 
AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER  
 
I, the undersigned employee of the National Labor Relations Board, state under oath that on 
January 8, 2019, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Brian Keegan, VP - Human Resources 
PCC Structurals, Inc. 
4600 SE Harney Dr. 
Portland, OR 97206-0825 

 

Rick Grimaldi, Attorney 
Lori Armstrong Halber, Attorney 
Samantha Sherwood Bononno, Attorney 
Fisher Phillips, LLP 
150 N Radnor Chester Rd., Ste. C300 
Radnor, PA 19087 

 

Todd A. Lyon, Attorney 
Fisher Phillips, LLP 
111 SW 5th Ave., Ste. 4040 
Portland, OR 97204-3643 

 

 
 
January 8, 2019 

 Kristy Kennedy 
Designated Agent of NLRB 

Date  Name 
 

  /s/ Kristy Kennedy 
  Signature 
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Atlanta • Baltimore • Boston • Charlotte • Chicago • Cleveland • Columbia • Columbus • Dallas • Denver • Fort Lauderdale • Gulfport • Houston 
 Irvine • Kansas City • Las Vegas • Los Angeles • Louisville • Memphis • New Jersey • New Orleans • New York • Orlando • Philadelphia 

Phoenix • Portland • Sacramento • San Antonio • San Diego • San Francisco • Seattle • Tampa • Washington, DC 

 
FPDOCS 34121021.1 

VIA E-FILE & E-MAIL  

 
Kristin E. White 
National Labor Relations Board, Subregion 36 
1220 SW 3rd Avenue, Suite 605 
Portland, OR 97204-2170 
 
 Re: PCC Structurals, Inc. 

Case No. 19-CA-233690 

Dear Ms. White: 

Please allow this letter to serve as the response to your request for information and evidence 
from PCC Structurals, Inc. (“PCC Structurals” or the “Company”) in the above-referenced matter.1 
Each of the specific requests in your January 22, 2019 letter are repeated below, followed by the 
Company’s response. 

 
Question 1:  Documents showing any requests for bargaining made by IAMAW District Lodge 
W24, including any attachments thereto, that the Employer has received since about November 
28, 2018. 

Response 1:  The Company has not responded to the Union’s demand for bargaining. The 
Company is refusing to bargain in order to test the certification in Case 19-RC-202188. 

Question 2:  For the period for November 28, 2018, documents showing requests for information 
made by IAMAW District Lodge W24 regarding the Unit of welders at the Employer’s Portland-
area operations. 

  

                                                
1This letter is not intended to be used as evidence of any kind in any agency or court proceeding in connection with 
any matter pending before the Board related to the Company, but is intended solely for purposes of the Region’s 
investigatory responsibilities. However, the Company acknowledges the letter may be used for any purpose 
authorized by extant Board law. 

   

Philadelphia 

150 N. Radnor Chester Road 
Suite C300 
Radnor, PA  19087 
 
(610) 230-2150 Tel 
(610) 230-2151 Fax 

 

January 28, 2019 

 

Writer's Direct Dial: 

(610) 230-2174 
 

Writer's E-mail: 

lhalber@fisherphillips.com 



 
 
 
January 28, 2019 
Page 2 
 
 
Response 2:  The Company has not responded to the Union’s demand for bargaining. The 
Company is refusing to bargain in order to test the certification in Case 19-RC-202188. 

Question 3:  Documents and communications showing the Employer’s response(s), if any, to the 
documents and requests referenced in items 1 and 2 of this evidence request. 

Response 3:  The Company has not responded to the Union’s demand for bargaining. The 
Company is refusing to bargain in order to test the certification in Case 19-RC-202188. 

Question 4: The Employer’s position on recognizing and bargaining with the Unit of welders at 
its Portland-area operations.  

Response 4:  The Company has not responded to the Union’s demand for bargaining. The 
Company is refusing to bargain in order to test the certification in Case 19-RC-202188. 

For these reasons, the Region should proceed with complaint on the Section 8(a)(5) 
allegations so that PCC Structurals can promptly test the certification in federal court. If you have 
any questions or need additional information, please let me know.  

 
Sincerely, 
FISHER PHILLIPS 
 

 
Lori Armstrong Halber  
 
 

cc: PCC Structurals, Inc. 
 Rick Grimaldi, Esq. 
 Todd Lyon, Esq. 
 Samantha Bononno, Esq. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 19 

PCC STRUCTURALS, INC. 

and 	 Cases. 19-CA-207792 
19-CA-233690 

INTERNATIONAL ASSOCIATION 
OF MACHINISTS AND AEROSPACE 
WORKERS, LOCAL LODGE 63 

ORDER CONSOLIDATING CASES AND CONSOLIDATED COMPLAINT  

Pursuant to § 102.33 of the Rules and Regulations of the National Labor 

Relations Board (the "Board") and to avoid unnecessary costs or delay, IT IS 

ORDERED that Cases 19-CA-207792 and 19-CA-233690, which are based on charges 

filed by the International Association of Machinists and Aerospace Workers, Local 

Lodge 63 ("Charging Party Local Union"), against PCC Structurals, Inc. ("Respondent"), 

are consolidated. 

This Order Consolidating Cases and Consolidated Complaint, which is based on 

these charges, is issued pursuant to § 10(b) of the National Labor Relations Act (the 

"Acr), 29 U.S.C. § 151 et seq., and § 102.15 of the Board's Rules and Regulations, and 

alleges that Respondent has violated the•Act as described below. 

(a) 	The charge in Case 19-CA-207792 was filed by the Charging Party Local 

Union on October 11, 2017 and a copy was served on Respondent by U.S. mail on 

about October 12, 2017. 



(b) 	The charge in Case 19-CA-233690 was filed by the Charging Party Local 

Union on January 7, 2019 and a copy was served on Respondent by U.S. mail on about 

January 8, 2019. 

2. 

(a) At all material times, Respondent has been a corporation with offices and 

places of business in Portland, Clackamas, and Milwaukie, Oregon (jointly, the 

"Portland facilities"), and has been engaged in the manufacture and repair of aerospace 

and mechanical components. 

(b) In conducting its business operations described above in paragraph 2(a) 

during the last twelve months, which period is representative of all material times, 

Respondent derived gross revenues in excess of $500,000. 

(c) In conducting its business operations described above in paragraph 2(a) 

during the last twelve months, which period is representative of all material times, 

Respondent purchased and received goods at the Portland facilities valued in excess of 

$50,000 directly from points outside the State of Oregon. 

(d) At all material times, Respondent has been engaged in commerce within 

the meaning of §§ 2(2), (6), and (7) of the Act. 

3. 

(a) The Charging Party Local Union is, and has been at all material times, a 

local constituent union of International Association of Machinists and Aerospace 

Workers, District Lodge W24 (the "Union"). 

(b) The Union is, and has been at all material times, a labor organization 

within the meaning of § 2(5) of the Act. 

2 



(c) The Union has delegated bargaining responsibilities to the Charging Party 

Local Union for the purposes of representing certain groups of employees. 

(d) The Union is, and has been at all material times, a labor organization 

within the meaning of § 2(5) of the Act. 

4.  

At all material times, the following individuals held the positions set forth opposite 

their respective names and have been supervisors of Respondent within the meaning of 

§ 2(11) of the Act apd/or agents of Respondent within the meaning of § 2(13) of the Act, 

acting on its behalf: 

Brian Keegan 	Vice President of Human Resources 

Unnamed Agent - 	Respondent's Attorney 

Unnamed Agent 	Respondent's Attorney 

Unnamed Agent - 	Respondent's Attorney 

5.  

(a) On July 11, 2017, the Union filed a petition in Case 19-RC-202188, 

seeking to represent a unit of employees of Respondent. 

(b) On July 20, 21, and 28 2017, a pre-election representation case hearing 

was conducted in Case 19-RC-202188. 

(c) On August 28, 2017, the undersigned issued a Decision and Direction of 

Election (D&DE") directing that an election be held after finding that the following group 

of Respondent's employees constitutes a unit appropriate for the purposes of collective 

bargaining: 

Included: All full-time and regular part-time rework welders and 
rework specialists employed by Respondent at its facilities in 
Portland, Clackamas, and Milwaukie, Oregon. 
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Excluded: All other employees, and guards and supervisors as 
defined by the Act. 

(d) The D&DE referenced above in paragraph 5(c) specified "that the rework 

specialist/crucible repair employee may vote subject to challenge." 

(e) On September 18, 2017, Respondent filed with the Board a Request for 

Review of the D&DE described above in paragraph 5(c), including a request to stay the 

election and/or impound the ballots from that election. 

(f) On September 22, 2017, the Board denied Respondent's request to stay 

the election and/or impound the ballots from that election, but did not rule on 

Respondent's Request for Review. 

(g) In an election held on September 22, 2017, a majority of all full-time and 

regular part-time employees working in the unit described above in the DD&E designated 

and selected the Union as their representative for the purposes of collective bargaining 

with Respondent. 

(h) On October 2, 2017, the undersigned issued a Certification of 

Representative, certifying that the Union represents the following unit of employees (the 

"Unit"), who constitute a Unit appropriate for the purposes of collective bargaining within 

the meaning of § 9(b) of the Act: 

All full-time and regular part-time rework welders and rework 
specialists employed by [Respondent] at its facilities in 
Portland, Clackamas, and Milwaukie, Oregon; excluding all 
other employees, and guards and supervisors as defined by 
the Act. 

However, rework specialist/crucible repair employees are 
neither included in nor excluded from the bargaining unit 
covered by this certification, inasmuch as the Regional 
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Director did not rule on the inclusion or exclusion of rework 
specialist/crucible repair employees and ordered to vote 
them subject to challênge and resolution of their inclusion or 
exclusion was unnecessary because their ballots were not 
determinative of the election results. 

(i) 	At all times from October 2, 2017, to May 4, 2018, based on § 9(a) of the 

Act, the Union was the exclusive collective-bargaining representative of the Unit as 

described above in paragraph 5(h). 

6. 

(a) 	On or about October 5, 2017, the Union, by written request attached hereto 

as Exhibit 1, requested that Respondent meet and bargain collectively with it as the 

exclusive collective-bargaining representative of the Unit. 

(b) 	On or about October 5, 2017, the Union, by written request attached hereto 

as Exhibit 1, requested that Respondent furnish it with information. 

(c) 	The information requested by the Union, as described above in paragraph 

6(b), is necessary for, and relevant to, the Union's performance of its duties as the 

exclusive collective-bargaining representative of the Unit. 

(d) 	On or about October 10, 2017, Respondent, by letter, informed the Union 

that: 

(i) it would not recognize the Union pending the Board's decision on 

the Request for Review; and 

(ii) it would not bargain with the Union as the bargaining representative 

of the Unit. 

(e) 	Since about October 10, 2017; Respondent has failed and refused to furnish 

the Union with the •information requested by it as described above in paragraph 6(b). 
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(f) 	Since about October 10, 2017, Respondent has failed and refused to 

recognize and bargain with the Union as the exclusive collective-bargaining 

representative of the Unit. 

7. 

(a) On October 12, 2017, Respondent filed with the Board a Corrected 

Request for Review of the D&DE ("Corrected Request for Revievq. 

(b) On December 15, 2017, the Board granted review of the D&DE and 

issued a Decision and Order in PCC Structurals, Inc., 365 NLRB No. 160 (2017) (the 

"Decision"). 

(c) In its Decision, the Board remanded the petition in Case 19-RC-202188 

back to the undersigned "for further appropriate action consistent with this Order, 

including reopening the record, if necessary, and analyzing the appropriateness of the 

[U]nit under the standard articulated herein, and for the issuance of a supplemental 

decision." 

(d) On December 20, 2017, the undersigned issued an Order to Show Cause 

to Respondent and the Union, requesting their positions regarding the re-opening of the 

record in Case 19-RC-202188. 

(e) On February 7, 8, and 22, 2018, a supplemental representation case 

hearing was conducted in Case 19-RC-202188. 

(f) On May 4, 2018, the undersigned issued a Supplemental Decision finding 

that the following employees of Respondent constitute a unit appropriate for the 

purposes of collective bargaining within the meaning of § 9(b) of the Act (the "Amended 

Unit"): 
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All full-time and regular part-time rework welders, rework 
specialists, and crucible repair welders employed by 
[Respondent] at its facilities in Portland, Clackamas,. and 
Milwaukie, Oregon; excluding all other employees, and guards 
and supervisors as defined by the Act. 

(g) On May 4, 2018, the undersigned issued an Amended Certification of 

Representation, certifying the Union as the exclusive collective-bargaining 

representative of the Amended Unit. 

(h) At all times since May 4, 2018, based on § 9(a) of the Mt, the Union has 

been the exclusive collective-bargaining representative of the Amended Unit. 

(i) On May 15, 2018, Respondent filed with the Board a Request for Review 

of the Supplemental Decision ("Request for Review of Supplemental Decision") 

described above in paragraph 7(f). 

(i) 	On November 28, 2018, the Board denied Respondent's Request for 

Review of Supplemental Decision. 

8. 

(a) On December 3, 2018, the Union, by written requests attached hereto as 

Exhibit 2 and Exhibit 3, requested that Respondent meet and bargain collectively with 

the Union as the exclusive collective-bargaining representative of the Amended Unit. 

(b) On December 3, 2018, the Union, by written requests attached hereto as 

Exhibit 2 and Exhibit 3, requested that Respondent furnish the Union with information. 

(c) On December 3, 2018, the Union, by written request attached hereto as 

Exhibit 4, requested that Respondent furnish the Union with information. 
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(d) The information requested by the Union, as described above in 

paragraphs 8(b) and 8(c), is necessary for, and relevant to, the Union's performance of 

its duties as the exclusive collective-bargaining representative of the Amended Unit. 

(e) Since about December 3, 2018, Respondent has failed to respond to the 

Union's request to meet and bargain. 

(f) Since about December 3, 2018, Respondent has failed and refused to 

furnish the Union with the information requested by it as described above in paragraphs 

8(b) and 8(c). 

(g) Since about December 3, 2018, Respondent has failed and refused to 

recognize the Union as the exclusive bargaining representative of the Amended Unit. 

(h) Since about December 3, 2018, Respondent has failed and refused to 

meet and bargain with the Union as the exclusive bargaining representative of the 

Amended Unit. 

9.  

By the conduct described above in paragraphs 6 and 8, Respondent has been 

failing and refusing to bargain collectively with the Union as the exclusive collective-

bargaining representative of its employees in the Unit and Amended Unit in violation of 

§§ 8(a)(1) and (5) of the Act. 

10.  

The unfair labor practices of Respondent described above affect commerce 

within the meaning of §§ 2(6) and (7) of the Act. 

WHEREFORE, as part of the remedy for Respondent's unfair labor practices 

alleged above, the General Counsel seeks an Order requiring Respondent to bargain in 
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good faith with the Union, on request, for the period required by Mar Jac Poultry, as the 

recognized bargaining representative in the appropriate unit. 

The General Counsel further seeks all other relief as may be just and proper to 

remedy the unfair labor practices alleged. 

ANŠWER REQUIREMENT 

Respondent is notified that, pursuant to §§ 102.20 and 102.21 of the Board's 

Rules and Regulations, it must file an answer to the consolidated complaint. The 

answer must be received by this office on or before March 12, 2019 or postmarked  

on or before March 11, 2019.  Respondent should file an original and four copies of the 

answer with this office and serve a copy of the answer.on each of the other parties. 

An answer may also be filed electronically through the Agencys website. To file 

electronically, go to www.nlrb.gov, click on E-File Documents, enter the NLRB Case 

Number, and follow• the detailed instructions. The responsibility for the receipt and 

usability of the answer rests exclusively upon the sender. Unless notification on the 

Agency's website informs users that the Agency's E-Filing system is officially 

determined to be in technical failure because it is unable to receive documents for a 

continuous period of more than 2 hours after 12:00 noon (Eastern Time) on the due 

date for filing, a failure to timely file the answer will not be excused on the basis that the 

transmission could not be accomplished because the Agency's website was off-line or 

unavailable for some other reason. The Board's Rules and Regulations require that an 

answer be signed by counsel or non-attorney representative for represented parties or 

by the party if not represented. See Section 102.21. lf the answer being filed 

electronically is a pdf document containing the required signature, no paper copies of 
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the answer need to be transmitted to the Regional Office. However, if the electronic 

version of an answer to a Complaint is not a pdf file containing the required signature, 

then the E-filing rules require that such answer containing the required signature 

continue to be submitted to the Regional Office by traditional means within three (3) 

business days after the date of electronic filing. Service of the answer on each of the 

other parties must still be accomplished by means allowed under the Board's Rules and 

Regulations. The answer may not be filed by facsimile transmission. If no answer is 

filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for 

Default Judgment, that the allegations in the consolidated complaint are true. 

DATED at Seattle, Washington, this 26th  day of February, 2019. 

Ronald K. Hooks, Regional Director 
National Labor Relations Board, Region 19 
2948 Jackson Federal Building 
915 Second Avenue 
Seattle, Washington 98174-1078 

Attachments 
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INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS 

CRTIFIED MAIL 
4ETURN RKEIPT REOVESTED 
70163560000075603258 

October 5, 2017 

Brian Keegan, VP Human Resources 
PCC Structurals, Inc. 
4600 SE Harney Dr. 
Portland, OR 97206 

Dear Mr. Keegan: 

DISTRICT LODGE W24 
I.A.M. & A.W. - AFL-CIO 

25 CORNELL AVENUE • GLADSTONE, OREGON 97027 
TELEPHONE: 503-656-1475 

FAX: 503-657-2254 
1-800-452-5738 

In conformity with Section 8 (d) of the Labor Management Relations Act of 1947, notice is 
hereby given that the International Association of Machinists and Aerospace Workers, District 
Lodge W24, desires to enter into negotiations for the purpose of modifying agreements on wages, 
benefits, and conditions of employment. 

Also, please provide the information listed on the attached information request form at least 
two (2) weeks prior to our first negotiating session. 

This letter is notice that the Union reserves the right to add to, delete from, amend, modify, 
withdraw, or change position on any proposal made during negotiations. In the event of failure to 
arrive at a satisfactory agreement, this letter shall serve as a termination notice of the agreement. 

Please notify us of the time and place where you desire to commence negotiations. 

Respectfully, 

/Oaf 4)A24, 
Noe1J. W.  et 
President/Directing Business Representative 

NJW:cb 
opeiu#11 
afl-cio 

c: 	Will Lukens, Business Representative 

Exhibit 1 



PRE-BARGAINING INFQRMATIQN REQUEST' 

We are requesting the following preliminary data relative to the LAM bargaining unit whose 
contract is expiring. We feel this data is essential to bargain intelligently on the issues of 
wages and working conditions in the forthcoming negotiations. Please forward this data as 
soon as possible to tne at District Lodge W24, IAM, 25 Cornell Ave., Gladstone, OR 97027. 

The IAM requests the data detailed below be provided in an electronic format, preferably in 
Microsoft Excel. A hard copy of•  the files showing this data, including field layout, is also 
requested. 

The data needed is as follows: 

Current data and data for the prior three years showing: 
a. A breakdown for any insurance premiurns (such as medical, dental, vision, 

life, accident, etc.) by type of coverage (such as single, one dependent, 
family, etc.) and carrier, including details on per employee premium costs 
(or premium equivalent for self-insured plans), number of employees by 
type of coverage, and any employee-share of these insurance premiums 
(see attached Sample 1 for example); 

b. Information by type of coverage, carrier, enrollment, costs and retiree-
share of costs for any insurance for retirees; and 

c. C.O.B.R.A. rates for medical, prescription drug, dental, and viSion 
insurance. 

II. 	A current detailed breakdown by bargaining unit employee showing the 
following (please indicate date of time period data is for): 
a. Pay/occupation grade or level 	pay grade 5); 
b. Job title; 
c. Straight-time hourly rate; 
d. Shift primarily assigned to; 
e. Age or date of birth; 
f. Seniority or date of hire. 

IIL 	For the entire bargaining unit 
a. The current average hourly rate; 
b. Number of employees currently at each level of the vacation schedule; 
c. Average nurnber of days used per bargaining unit member for paid sick 

leave, paid personal days, paid jury duty, paid bereavement leave, paid 
military leave, and any other types of paid leave during the most recent 
year (calendar, fiscal or 12-month period); 



d. Average annual cost to the employer pex employee for pension, health 
care, life insurance, accidental death & dismemberment, and each other 
type of insurance or other employer provided benefits; 

e. Average hours of overtime worked per week per bargaining unit member. 

IV. 	For any pension, savings or stock plan: 
a. Form 5500 and all schedules and attachments for the past three years; 
b. Annual Funding Notice for defmed benefit plans and actuaxial reports for 

the past three years; 
c. The current Summary Plan Description (SPD) and all current Summary of 

Material Modification (SMM); 
d. The current plan document, including all amendments and attachments; 
e. The current IRS determination letter; 
f. For voluntary participation and/or contribution plans, such as 401(k) 

plans, the annual average for the past three year for: 
1) The number of bargaining unit members participating; 
2) The average contribution by these participants; 
3) The average employer match/contribution for these participants; 
4) The average account balance for participants; 
5) The number of these participants with loans from the plan. 

V. 	The current Summary Plan Descriptions (SPD) and Summary of Material 
Modifications (SMM) for all other benefit plans not included in Section IV. 

VI. An electronic copy (preferable format is in Microsoft Word) Of the current 
collective bargaining agreement. 

If there are any questions regarding the above request, please notify me as soon as possible. 



SAMPLE 1 

Company Name: Components-R-Us, Inc. 
Division: 	Aerospace Products 
City, State: 	Happy Valley, MA 

Time Period Covered: 	January 2016 enrollment 

Are employees not in the IAM bargaining unit included in any of these benefits? 

If so, please specify: 	All non-union hourly and salaried in plant are included in 
health, dental and vision care. All company employees at this plant and plants in Florida and 
Ohio are included in the Life, Accidental Death & Dismemberment and Accident & 
Sickness. 
Type of 
Insurance 

Provider Type of 
Premium 

Number of 
Employees 

Total 
Monthly 
Premium 

Employee 
Share of 
Monthly 
Premium 

Health OurHealth 
Inc. 

Single 84 $178.34 $10.00 

Health Our Health 
Inc. 

Dependent 168 $226.45 $15.00 

Health HMOWOrld Single 115 	• $154.20 $0 
Health HMOWorld Dependent 201 $187.62 $0 

* Health DocPlus Single 65 $181.54 $10.00 
Health DocPlus Dependent 87 $254.65 $15.00 

Dental ToothPlus Single 264 $49.25 $0 
Dental ToothPlus Dependent 456 $49.25 $0 

Vision MassEye Single 264 $36.87 $0 
Vision MassEye De_pendent 456 $54.47 $0 

Type of Insurance Provider Number of 
Employees 

Total Annual 
Premium 

Basic Life USALife & Casualty 1,248 $120,000 
Accidental Death & 
Dismemberment USALife & Casualty 1,248 $8,600 
Accident & Sickness• USALife & Casualty 1,248 $500 



SAMPLE 2 

Company Name: Component-R-Us, Inc. 
Aerospace Products 

City, State: 	Happy Valley, MA 

As of: 	 1/1/2016 

Person Pay 
Grade 

Title Straigh 
t Time 
Hourly 
Rate 

Shift Age Date of 
Birth 

Seniority Date of 
Hire 

1 Al Machinist A $18.75 1 51 2/16/1961 20 11/27/1991 
2 A3 Machinist C $19.25 1 32 1/6/1980 9 10/19/2002 
3 B4 Tool & Die D $17.85 1 49 8/17/1962 25 9/16/1986 
4 Al Machinist A $18.60 2 35 7/26/1976 10 8/8/2001 
5 A2 Machinist B $18.95 2 28 8/22/1983 6 7/30/2005 
6 C3 Technician C $14.37 3 47 10/29/1964 25 1/22/1987 
7 D1 Assembler A $11.00 2 24 4/28/1988 2 2/8/2010 
8 A2 Machinist B $18.95 1 42 3/22/1970 10 4/1/2002 
9 B1 Tool & Die A $17.61 2 60 11/19/1995 38 .4/26/1974 
10 C2 • Secretary B $14.10 1 56 9/27/1955 31 6/3/1981 
11 A2 Electrician B $18.80 3 35 12/3/1976 16 10/17/1995 
12 A3 Machinist C $19.25 1 42 1/9/1970 10 2/8/2002 
13 B4 Drillman D $17.85 1 40 8/15/1971 15 7/25/1996 
14 D3 Tool & Die C $11.24 2 63 3/28/1949 45 12/3/1966 
15 C2 Operator B $14.10 3 34 , 7/15/1977 4 10/26/2007 
16 D1 Stockroom A $11.00 2 43 2/14/1969 18 9/15/1993 



EMAIL will@iamw24.0Tg 1. PHONE (503) 568-9683 
	

FAX (503) 657-2254 

2. EMPLOYER NAME 	PCC Structuals, Inc. 

3. ADDRESS LINE 1 	4600 SE Hamey Dr. 	 ADDRESS LINE 2 

CITY 	Portland 	 STATE 	OR 	.2IP CODE 97206 

4. EMPLOYER REP. 	Brian Keegan 	 REP. TITLE VP Human Resources 

5. PHONE (503)777-3881 ext.3508 FAX (503) 777-7482 	 EMAIL bkeegan©ppccstructurals.com  

6. UNION NAME 	International Association of Machinists and Aerospace Workers, District W24 	LOCAL # 

7. ADDRESS LINE 1 	25 Cornell Ave. 	 ADDRESS LINE 2 

CITY 	Gladstone 	 STATE 	OR 	ZIP CODE 97027 

8. UNION REP. 	Will Lukens 	 REP. TITLE Business Representative 

FMCS FORM F-7 FEDERAL MEDIATION & CONCILIATION SERVICE 
NOTICE TO MEDIATION AGENCIES 

Date Submitted: 10-05-2017 10:52 AM 
	

Confirmation Number 

Form Approved 
OMB NO. 3076.0004 
Expires 12-31-2018 

FIectronicalty 

www.fmcs.gov  

Notice Filing instructions 
Please submit this notice once to FMCS: 

Ee 

(202) 6064253 

LIS Mail 

NOTICE PROCESSING UNIT 
FEDERAL MEDIATION 8 CONCILIATION SERVICE 
250 E STREET, SW 
WASHINGTON, DC 20427 

-OR- 

You may also be required to notify your state or territorial mediation agency. Visit www.fmcs.gov  for a link to state and tetorial mediation agencies. 

1. NOTICE TYPE 
	

(Select one) El Renegotiation 

a. Contract expiration date. (For existing contracts only.) 

b. Contract reopen date. (Only if existing contract provides for reopening or for voluntary ra-openers.)  

Reopen er 	io initial Contract 

(MM-DD-YYri) 

(MM-Do-my) 

2. INDUSTRY (See Instructions page for industry options) Manufacturing 

   

Check this box if this employer is a hospital, nursing home or other health care Institution. 	 EJ 
3. THIS NOTICE IS FILED ON BEHALF OF THE: 

	
(Select one) 	Union 
	

EJ Employer 

4. LOCATION OF AFFECTED ESTABLISHMENT 	CITY Portland 
	

STATE OR 	ZIP CODE 97206 

13. LOCATION OF NEGOTIATIONS (If different from Line 12) CITY 
	

STATE 	ZIP CODE 

14. NUMBER OF BARGAINING UNIT MEMBERS 
(At all employer locations covered by this contract.) 

92 15. TOTAL EMPLOYEES AT AFFECTED LOCATION(S) 
(AR employees. Including bargaining umil members, where this contract applies.) 

 

 

16. NAME AND TITLE OF OFFICIAL FILING THIS NOTICE 	Noel Willet, President/DBR 

17. SIGNATURE AND DATE 	 10/5/17 oil/Alfitt 

 

   

PAPERWORK REDUCTION ACT NOTICE: The estimated burden associated with this collection of information is 10 minutes per 
respondent. Comments conceming the accuracy of this burden estimate and suggestions for reducing this burden should be sent to 
the Office of General Counsel, Federal Mediation and Conciliation Service, 250 E Street SW, Washington, DC 20427 or the Paperwork 
Reduction Project 3076-0003, Office of Management and Budget, Washington, DC 20503. 



INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 
70163569006075604484 

December 3, 2018 

Brian Keegan, VP Human Resources 
PCC Structurals, Inc. 
4600 SE Hamey Drive 
Portland, OR 97206 

DISTRICT LODGE W24 
I.A.M. & A.W. AFL-CIO 

25 CORNELL AVENUE • GLADSTONE,,OREGON 97027 
TELEPHONE: 503-656-1475 

FAX: 503-657-2254 
1-800-452-5738 

Dear Mr. ICeegan: 

In conformity with Section 8 (d) of the Labor Managetnent Relations Act of 1947, notice is 
hereby given that the International Association of Machinists an.d Aerospace Workers, District 
Lodge W24, desires to enter into negotiations for the purpose of modifying agreements on wages, 
benefits, and conditions of eMployment. 

The Union is prepared to meet with you at a mutually agreeable time and place to commence 
negotiations. Please contact me as soon as possible and advise me of dates you would be available. 

Also, please provide the information listed on the attached information request form at least 
two (2) weeks prior to our first negotiating session. 

This letter is notice that the Union reserves the right to add to, delete from, amend, modify, 
withdraw, or change position on any proposal made during negotiations. In the event of failure to 
arrive at a satisfactory agreement, this letter shall serve as a termination iiotice of the agreetnent. 

Please notify us of the time and place where you desire to commence negotiations. 

Respectfully, 

(.1.1 
Will Luke 
Business Representative/Organizer 

cc: 	N. Willet, PDBR 
B.Cornman, ADBR 

Exhibit 2 



PRE-BARGAINING INFORMATION REQUEST 

We are requesting the following preliminary data relative to the IAM bargaining unit whose 
contract is expiring. We feel this data is essential to bargain intelligently on the issues of 
wages and working conditions in the forthcoming negotiations. Please forward this data as 
soon as possible to me at District Lodge W24, IAM, 25 Cornell Ave„ Gladstone, OR 97027. 

The IAM requests the data detailed below•be provided in an electronic format, preferably in 
Microsoft Excel. A hard copy of the files showing this data, including field layout, is also 
requested. 

The data needed is as follows: 

Current data and data for the prior three years showing: 
a. A breakdown for any insurance prerniums (such as medical, dental, vision, 

life, accident, etc.) by type of coverage (such as single, one dependent, 
family, etc.) and carder, including det2i1s on per employee premium costs 
(or premium equivalent for self-insured plans), number of employees, by 
type of coverage, and any employee-share of these insurance premiums 
(see attached Sample 1 for example); 

b. Information by type of coverage, carrier, enrollment, costs and retiree-
share of costs for any insurance for retirees; and 

c. C.O.B.R.A. rates for medical, prescription drug, dental, and vision 
insurance. 

11. 	A current detailed breakdown by bargaining unit employee showing the 
following (please indicate date of time pedoci'data is for): 
a. Pay/occupation grade or level (i.e. pay grade 5); 
b. Job title; 
c. Straight-time hourly rate; 
d. Shift pritnarily assigned to; 
e. Age or date of birth; 
f. Seniority or date of hire. 

III. 	For the entire bargaining unit: 
a. The current average hourly rate; 
b. Number of employees currently at each level of the vacation schedule; 
c. Average number of days used per bargaining unit member for paid sick 

leave, paid personal days, paid jury duty, paid bereavement leave, paid 
military leave, and any other types of paid leave during the most recent 
• year (calendar, fiscal or 12-month period); 



d. Average annual cost to the employer per employee for pension, health 
care, life insurance, accidental death & dismemberment, and each other 
type of insurance or other employer provided benefits; 

e. Average hours of overtime worked per week per bargaining unit member. 

IV. • For any pension, savings or stock plan: 
a. Form 5500 and all schedules and attachments for the past three years; 
b. Annual Funding Notice for defined benefit plans and actuarial reports for 

the past three years; 
c. The current Summary Plan Description (SPD).and all current Summary of 

Material Modification (SMM); 
d. The current plan document, including all amendments and attachments; 
e. The current IRS determination letter; 
f. For voluntary participation and/or contribution plans, such as 401(k) 

plans, the annual average for the past three year for 
1) The number of bargaininglinit memberS particiPating; 
2) The average contributiOn by these participants; 
3) The average etnployer -match/contribution for these participants; 
4) The average account balance for participants; 
5) The number of these participants with loans from the plan. 

V. 	The current Summary Plan Descriptions (SPD) and Summary of_ Material 
Modifications (SMM) for all other benefit plans not included in Section IV. 

An electronic copy (preferable format is in Microsoft Word) of •the current 
•collective bargaining agreement. 

If there are any questions regarding the above request, please notify me as soon as possible. 



SAMPLE 1 

Company Name: Components-R-Us, Inc. 
Division: 	Aerospace Products 
City, State: 	Happy Valley, MA 

Time Period Covred: January 2016 enrollment 

Are employees not in the IAM bargaining unit included in any of these benefits? 

If so, please specify: 	All non-union hourly and salaried in plant are included in 
health, dental and• vision care. All company employees at this plant and plants in Florida and 
Ohio are included in the Life, Accidental Death & Dismemberment and Accident & 
Sickness. 
Type of 	• 
Insurance 

Provider Type of 
Premium 

Number of 
• Employees 

Total 
Monthly 
Premium 

• 
Employee 
Share of 
Monthly. 
Premium 

Health OurHealth 
Inc. 	• 

Single 84 $178.34 $10.00 

Health Our Health 
Inc. 

Dependent 168 $226.45 $15.00 

Health HMOWorld Single 115 $154.20 $0 
Health HMOWorld Dependent • 201 $187.62 $0 

Health DocPlus _ Single 65 $181.54 $10.00 
Health DocPlus Dependent 87 	• $254.65 $15.00 

, 
Dental ToothPlus Single 264 $49.25 $0 
Dental ToothPlus Dependent 456 $49.25 $0 

Vision MassEye Single 264 $36.87 $0 
Vision MassEye Dependent 456 $54.47 $0 

Type of Insurance Provider Number of 
Employees 

Total Annual 
Premium 

Basic Life USALife & Casualty 1,248 $120,000 
Accidental Death & 
Dismemberment USALife & Casualty 1,248 $8,600 
Accident & Sickness USALife & Casualty 1,248 $500 



SAMPLE 2 

Company Name: .Component-R-Us, Inc. 
Division: 	Aerospace Products 
City, State: 	Happy Valley, MA 

As of: 	 1/1/2016 

Person Pay 
Grade 

Title Straigh 
t Time 
Hourly 
Rate 

Shift Age Date of 
Birth 	• 

Seniority Date of 
Hire 

1 Al Machinist A $18.75 • 1 51 2/16/1961_ 20 11/27/1991 
2 A3 Machinist C $19.25 1 32 1/6/1980 9 10/19/2002 
3 B4 Tool & Die D $17.85•  1 49 8/17/1962 25 9/16/1986 
4 Al Machinist A $18.60 	• 2 35 7/26/1976 10 8/8/2001 
5 A2 Machinist B $18.95 2 28 8/22/1983, 6 - 7/30/2005 
6 C3 Technician C $14.37 3 47 10/29/1964 25 	• 	 ' 1/22/1987 
7 01 Assembler A $11.00 2 24 4/28/1988 2 2/8/2010 
8 A2 Machinist B $18.95 1 42 3/22/1970 10 4/1/2002 
9 B1 	

• 
Tool & Die A $17.61 2 60 11/19/1995 38 4/26/1974 

10 C2 Secretary B $14.10 1 56 9/27/1955 31 6/3/1981 
11 A2 Electridan B $18.80 3 35 	• 12/3/1976 16 10/17/1995 
12 A3 Machinist C $19.25 1 42 1/9/1970 10 2/8/2002 
13 B4 Drilhnan D $17.85 1 40 8/15/1971 	• 15 7/25/1996 
14 1D3 Tool & Die C $11.24 2 63 3/28/1949 45 12/3/1966 
15 	• C2 	• •Operator B $14.10 3 34 7/15/1977 4 10/26/2007 
16 D1 	• Stockroom A $11.00 2 43 2/14/1969 18 9/15/1993 



STATE 	OR 	 • ZIP CODE 97206 

REP. TITLE VP Human Resources  
1. PHONE (503) 777-3881 	 • FAX (503) 777-7482 

	
EMAIL bkeegan@pccstructurals.com  

international Association of Machinists & Aerospace Workers, District W24 
	

LOCAL # 

25 Cornell Avenue 
	 ADDRESS LINE 2 

Gladstone 
	 STATE 	OR 	ZIP CODE 97027 

WiII Lukens 
11. PHONE (503)_568-9683 	 FAX (503) 657-2254  

4. EMPLOYER NAME 

5. ADDRESS LINE 1 

criv 

6. EMPLOYER REP. 

PCC Structurals, Mc. 

4600 SE Harney Drive 	 ADDRESS LINE 2 

Portland 	 

Brian Keegan 

8. UNION NAME 

9. ADDRESS LINE 1 

CITY 

10. UNION REP. 

 

REP. TITLE Business Representative 
EMAIL will©iamw24,org 

 

  

     

FMCS FORM F,7 
FEDERAL MEDIATION & CONCILIATION SERVICE 

NOTICE TO MEDIATION AGENCIES 
Form Approved 
OMB NO. 3076-0004 
Expires 12-31-2018 

Date Submitted: 2018-12-03 16:23:29 
	

Confirmation Number. 4298765 

Notice Filing instructions 
Please submit this notice once to FMCS: 

Bectronically 

     

U.S. Vail 

       

www.fmcs.gov  -OR- (202) 606-4253 -OR- 

1 

NOTICE PROCESSING UNIT 
FEDERAL MEDIATION 8 CONCILIATION SERVICE 
250 E Street, SW 
WASHINGTON, DC 20427 

  

        

You may also be requited to notify your state or tenitodal mediation agency. Visit www.fmcs.gov  for a link to state and tenitorial mediation agenciesr 

lib-06e%of tiiiipOied:ierrifilhation --orfmodlfication of the existhig:P011eCtive bargairiing 
tbn rabtWas'setved:upon-he,,Othit .Party, toAtilS:ContiraCt and that rio aireatifeht hit bein 'reached:- 

1. NOTICE TYPE 	 (Select one) 	Renegotiation 

a. Contract expiration date. (For exisling contracts only.) 

b. Contract reopen date. (Only if existing contract pmvides for reopening or for voluntary re-openers.) 

2. INDUSTRY 	 (See inseuctions page for industry options) Manufacturing 	 _ 
Check this box if this employer is a hospital, nursing home or other health care institution. 	 ci 

3. THIS NOTICE IS FILED ON BEHALF OF THE: 
	

(Select one) 	Union 	0 Employer 

12. LOCATION OF AFFECTED ESTABLISHMENT CITY Portland 	 STATE oR 	ZIP CODE 97206 

   

13. LOCATION OF NEGOTIATIONS (If different from Line 12) CITY Portland STATE OR 	ZIP CODE 97206 

14. NUMBER OF BARGAINING UNIT MEMBERS 

(Al ell emp(oyer locations covered by this co: 	 ) 
102 15. TOTAL EMPLOYEES AT AFFECTED LOCATION(S) 

(All employees, including bargaining unit members. where this contract applies.) 

 

 

16. NAME AND TITLE OF OFFICIAL FILING THIS NOTICE 

17. SIGNATURE AND DATE 

Noel Willet, President/DBR 

W6kel 4)A---181:7  /4/ 

PAPERWORK REDUCTION ACT NOTICE: The estimated burden associated with this collection of Information is 10 minutes per 
respondent. Comments conceming the accuracy of this burden estimate and suggestions for reducing this burden should be sent to 
the Office of General Counsel, Federal Mediation and Conciliation Service, 250 E Street, SW Washington, DC 20427 or the Paperwork 
Reduction Project 3076-0003, Office of Management and Budget, Washington, DC 20503. 

Reopener 	El Initial Contract 

(lVIM-DD-Yrrl) 

(A4M-DD-YYYY) 



INTERNATIONAL ASSOCIATION OF MACHiNISTS AND AEROSPACE WORKERS 

December 3, 2018 

Brian Keegan, VP Human Resources 
PCC Stnicturals, Inc. 
4600 SE Harney Drive 
Portland, OR 97206 

Dear Mr. Keegan: 

DISTRICT LODGE W24 
I.A.M. & A.W. - AFL-CIO 

25 CORNELL AVENUE • GLADSTONE, OREGON 97027 
TELEPHONE: 503-656-1475 

FAX: 503-657-2254 
1-800-452-5738 

On November 28, 2018, the National Labor Relations Board (NLRB) once again certified the 
representation election conducted by them. The LAM is formally reaffirmed as the exclusive 
bargaining agent for "All fi411-time and regukir part-time rework welders, rework *ecialists, and crucible rrpair 
welders emplged by the Employer at its facilities in Poelan4 Clackamas, and Milwaukk, Otrgon; excluding all 
other employees, and guards and supervisors as defined by the Act" as identified by case 19-RC-202188. 

The LAM is disappointed that the Company chose to attack and undermine the will of the workers 
who provide the talent and energy that delivers the revenue, products and services that keep the 
company in business and•profitable. The community that supports your business is deserving of 
respect and the IAM is hopeful that the Company will •choose to move forward in courteous and 
productive manner and cease the divisive tactics that led to the workers coming to the IAM in the 
first place. 

The IAM is again notifying you of our request, and your obligation, to meet and bargain for a 
contract that fully encompasses wages, benefits and working conditions. We hope for quick, 
smooth, substantive and successful negotiations; we are prepared to meet and discuss issues that will 
best allow the employer to grow and prosper, while properly rewarding the workers for their skills 
and dedication with first-rate wages and benefits, a safe workplace and community, and a work 
environment that promotes fairness and respect for everyone. 

The IAM is sure that the Company shares the idea that resources and energies are best utilized by 
working toward mutual goals and building the business in the right way. I assure you thst the LAM is 
eager to work together in a manner that places the highest focus on addressing the concerns of the 
workers and the community and sets the path for moving forward together. 

The IAM is seeking to set dates •for getting together and negotiating the contract and wants to begin 
as soon as possible. We are suggesting an initial bargaining session on December 10th and 
subsequent sessions to meet again on December 12,13, and 14th of the same week, and we •also 
propose dates oganuary 2,3,4,7,8,9, 10 and 11 th and January 21,22,23,24 and 25th. The IAM is 
willing to use our offices in Gladstone, OR as a meeting place, or another location that is agreeable 
to both parties. We expect that our negotiations sessions will be full-day events, and that both 

Exhibit 3 
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Page 2 

parties come prepared.to  listen, and to share ideas and concerns. Please respond ASAP with your 
acceptance of these dates, or other dates that may work better. 

There are a few items that must be stated, and hopéfully this will help us avoid any confusion that 
leads to more wasted energies and time. We recognize that many employers attempt to delay 
bargaining with the Union by various strategies. You have chosen to take that approach, and we 
hope that the Company will avoid these illegal and divisive tactics in the future. 

Under current Board law the Company may not make unillteral changes after the date of the 
election, September 22, 2017. The IAM is the recognized exclusive bargaining agent beginning on 
the date of the election. 

We want to put the employer on notice that it should make no changes in wages, hours and working 
condition§ without affording the Union an opportunity to bargain. Any such unilateral changes 
would become unfair labor practices subject to the issuance of the Boards certification, frivolous 
objections and Other legal maneuvers. The IAM intends to meet and negotiate in a respectful 
manner, but if forced to defend against such tactics, we will work to impose the greatest possible 
risk upon the Company. 

We are therefOre, putting you on notice. We insist that, henceforth, your client make no unilateral 
changes with respect to the terms and conditions of employment of any employee in the bargaining 
unit without affording an opportunity to this Union to bargain over the deci§ion and the• effects of 
any such change. The folloWing is a list of those changes which we insist not be made without 
bargaining over the decision and the effects. The list is not inclusive but is simply illustrative of all 
those changes.. 

(1) No promotional position should be filled without bargaining 

(2) No emplOyee should have his/her hours changed without bargaining 

(3) No employee should be warned, counseled, disciplined or terminated without 
bargaining 

(4) No one should be hired without bargaining over the person who should fill the 
position; 

(5) No einployee should be laid off without bargaining 

(6) No health and welfare, pension or other fringe benefits should be denied without 
bargaining; 

(7) No positions outside the bargaining unit should be filled without bargaining over the 
question of transfer or promotion; 

(8) No work location, assignment„ classification or any other aspect of employment 
should be changed without bargaining; 

DOCSNWMCDAR150854\868267.v1-12/28/16 



Page 3 

(9) No discipline should be imposed without affording the employee the Weingarten  
rights which we hereby demand; 

(10) •No changes in the method and manner by which work is being performed may be 
made without bargaining; 

(11) No introduction of any new work techniques without bargaining; 

(12) No subcontracting, closures, relocation or any changes in the workplace should be 
made without bargaining. 

(13) No jobs should be bid or 'commenced without bargaining. 

(14) No one should be terminated or suspended or disciplined without first notifying the 
union and affording the union a complete opportunity to bargain. 

In considering this list your client should consider the risk which you bear if your client chooses to 
make those changes without bargaining. If positions open in this unit or some other unit and your 
client does not bargain over the filling  of those positions, we will argue that someone is entitled to 
back pay and your client may end up paying back pay for a lengthy period of time. If your client 
chooses to promote one individual and refuses to bargain over the person who should be promoted;  
we will take the position that someone else is entitled to the additional pay. If your client terminates 
or disciplines sOmeone without bargaining over the decision and the effects of that termination (or 
other discipline), we will take the position that you should reinstate the person and/or owe back pay. 
If yon lay Off any individuals, we will take the poSition that your client should have bargained over 
the decision as well as the effects and you will owe back pay over those layoffs. It should be 
apparent that the economic penalty for refusing to bargain with the Union forthWith may be severe. 

We are reluctant to begin our relationship with these kinds of threats. However, the Company has 
already wasted a lOt of time and energy in frustrating the rights and wishes of its' own workers; so 
we believe it is important to be up front with what our expectations are, and how we can avoid any 
further efforts to undermine the direction of the NLRB and the results of the election. We think it is 
only fair to make employers understand that there is a substantial economic penalty for delaying 
bargaining. We are hoping that you will choose to sit down and bargain with us, and not engage in 
any more non-constructive actions. 

We, of course, demand that if there are any wage increases or benefit increases which would have 
normally occurred without the Union, those should be implemented in the normal course of 
business. We insist, however, that you notify us in advance of any such changes so that we can 
bargain over those changes — the bargaining will most likely include a demand that the wage 
increases, Or other benefit changes are Unproved, and that they be acitninistered fairly to all workers. 
Nonetheless, Board law requires these changes be put into place and furthermore requires that you 
afford the Union a chance to bargain over those decisions as well as the effects of those decisions. 

DOCSNINZMCDAR 50854\868267. v1-12/28/16 



Page 4 

In order to properly prepare for the negotiations, intelligently respond to employer concerns or 
proposals and to make best use of our time, the Union is requesting that the Company provide the 
following information as soon as possible, but no later than December 8, 2018 to allow us time to 
review and prepare. 

1) 	A list of current employees including their names, dates of hire, rates of pay, job 
classification, last known address, phone number, date of completion of any 
probationary period, and Social Security number. 

A copy of all current company personnel policies, practices or procedures, induding 
any employee handbook, and any materials provided to employees during their 
interview and hiring process. 

a. A statement and description of all company personnel policies, practices or 
procedures other than •those mentioned in Number 2 above. 

b. Include the date that each item requested became in effect, and how employees 
were notified. 

3) 	A copy of all company fringe benefit plans including pension, profit sharing, 
•severance, stock incentive, vacation, health and welfare, apprenticeship, training, 
legal services, child care or any other plans which relate tO the employees. 

a. Provide the dates of any modifications to any of the mentioned plans during the 
past tvio-years. 

-4) 	•Copies of all current job descriptions, how many are in each classification, what 
types of training is required, who conducts the training, and any oversight or 
regulatory agency of any kind thathas review authority over the prpcess. 

5) 	Copies of any company wage or salary plans. 

a. Provide description of any bonus or award plan that is or has been in place 
during the past two years. Include an outline of who is eligible; all criteria for 
determining who receives any such bonus or award, and how any amount of 
disttibution is determined. Provide name, title and contact information for the 
•person responsible for administering any such programs. 

6) 	Copies of all disciplinary notices, warnings or records of disciplinary personnel 
• actions for the last two-years, for all employees during that two-year period. A copy 
of all witness statements for any such discipline, and an outline of any investigation 
that was performed by the employer. 

DOCSNI\ZMCDAR\50854\868267.v1-12/28/16 
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a. Provide any process for mitigating any discipline or warning, and any steps 
available to the employee to ultimately have such records removed from their 
files or declared null and void for any future reference. 

A statement•  and dektiption of all wage and salasy plans which are not provided 
under number 6 above. 

8) 	Provide a detailed list of all safety policies and practices, and an outline of the 
facilities that show evacuation routes, eye-wash stationS, fire extinguishers, first-aid 
stations, or any such other safety related equipment and outlines. 

a. Provide detailed outline of any process or •processes that allow for immediate 
notification of employees, or surrounding community, of any health or safety 
concern. 

Please consider this letter to be a continuing demand. We look forward to meeting soon and 
building a good relationship that Cares for the. workers and the Company. Feel free to contact me 
with any questions, comments or concerns regarding this matter. 

Sincerely, 

4Ati 
Will Lukens 
Business Reptesentative/Organizer 
wi11aiamw24.org  
cell: (503) 568-9683 

CC: N.Willet, PDBR 
B. Comman, ADBR 

DOCSNWMCDAR\50854\868267.v1-12/28/16 



lp

INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS 

December 3, 2018 

Brian Keegan, VP Human Resources 
PCC Structurals, Inc. 
4600 SE Harney Drive 
Portland, OR 97206 

DISTRICT LODGE W24 
I.A.M. & A.W. - AFL-CIO 

25 CORNELL AVENUE • GLADSTONE, OREGON 97027 
TELEPHONE: 503-656-1475 

FAX: 503-657-2254 
1-800-452-5738 

Dear Mr. Keegan, 

The IAM looks forward to building a relationship with PCC where we work together to mutually ensure a 
safe, productive and profitable workplace. We axe sure that the company shares these goals; it is in the best 
interests of the workers, the company and the community. 

As you know, the IAM is now legally responsible to represent the employees defined by NLRB case number 
19-RC-202188. We take our obligations seriously and will be vigilant in the areas of (1) wages, (2) hours and 
(3) working conditions. At present, we must insist that the company refrain from any unilateral decisions 
that may influence any of the• three categories listed. Also, please immediately provide access to all areas 
where represented employees are located, so that IAM credentialed representatives may properly observe 
and evaluate working conditions during normal operations. 

The IAM is asking for information that will allow us to satisfy our legal responsibility with regard to safety 
of employees while in the facility performing their assignments. For purposes of this communication: 

• All requests for contact infortnation are to indude name, title, phone / email, qualifications and if 
person has been the contact for less than three (3) years, provide the same information for their 
predecessor(s) to cover the period of three (3) years, and 

• All requests for records, policies, reports, minutes, or other such documentation or reference 
materials are to include current and past information for a period of three (3) years, if applicable 
note which policies, or other, are no longer in effect and provide date the replacement went into 
effect 

Just as the company responsibly conducts preventive maintenance, (PM) on equipment essential to 
productivity and ensuring quality deliverables to its customers, the IAM expects the employer to consider 
its employees at least as valuable as the equipment. In order for us to understand current policies, practices 
and requirements, provide the following information beforeDecember 30, 2018, so that we can review the 
information and better serve the workers who are depending on both of us: 

1. The IAM is requesting the employers' detailed plan for testing employees and their work 
environment for any form of exposure to chemicals, particulates, fumes or any other possible hazard 
that exists in the workplace. Please include all policies, procedures, training materials or other 

Exhibit 4 
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guidance the company uses •for this purpose — note the three (3) year reference for all 
documentation. 

a. We request all the types and model numbers of testing, capturing, analyzing or other type of 
monitoring equipment used for such purposes. 

b. Provide maintehance and calibration schedules for each, as well as a history of all records, 
readings or reports on the results of all PM. 

i Provide contact information for PCC management person responsible for the 
enforcement of PM. 

ii. If any of these functions have been contracted to an outside company, provide the 
contact information for their agent as well as for the person in IiCC management 
responsible for administering and ensuring the subcontractors performance. 

2. Provide all policies, training materials or programs designed to test employees for any exposures 
they may encounter because of perforraing their duties. As an example, Hexavalent ChrOmium has 
many dangers associated with exposure to it; according to the Material Safety and Data Sheet 
(MSDS) — exposure may cause reactions such as skin rashes, liver and kidney function, respiratory 
problems, etc. 

a. Include description of all medical or other testing that employees am required to undergo, 
include intervals of such:monitoring for each employee, how trained and notified to such 
requirement, who is responsible for managing the program and provide their qualifications. 

b. List of all personal protective equipment (PPE) made available to employees, and the 
method where employees are trained on their use, include contact info for person 
responsible for the PPE process in effect. 

3. Provide complete list of all chemicals, solvents, acids, metals, oils, materials or substances that exist 
(or have existed over the past three years), include 

a. Designate which substances have properties that make them hazardous to humans, including 
physical hazards (fire, explosion) and/or health hazards (toxicity, chemiCal burns., and 
dangerous fumes). 

b. Provide process whereby employees are trained on safe practices when using the designated 
substances of 3(a). 

c. Provide policies and procedures for the storage, transport, work area preparation, 
containment and disposal for all substances listed in 3(a). 

i. Include all PPE for each substance listed that the company provides for the 
employee. 

4. Provide all emergency response policies, practices, training materials or programs. 

5. Provide a layout of the facilities where represented employees have regular or intermittent access; 
the layout should include: 

a. Evacuation routes and fire lanes or other designated paths / areas: 



b. Locations for all emergency or first aid equipment — including but not limited to eye wash 
stations, chemical shower, fire extinguishers, first aid kits, emergency contact postings, 
defibrillators or other such equipment. 

c. Provide calibration or maintenance program for all such equipment / stations. 

d. Provide contact information for the person or persons responsible for making sure response 
equipment is operable and catalogued. 

e. List ill employees who have current certification in any first aid or medical response training 
— including use of CPR, treatment of burns, cuts or any other such-  effort. Provide their 
contact information and their certification'and / or recognized level Of proficiency, their 
shift days and hours, location assigned. 

f. Location of MSDS and / or all other such information and process for employee to access 
the information, and provide a copy of each sheet. 

6. Provide list of all regulatory bodies (federal, state, county, city or other — including any associations 
the company may be voluntarily working With), and contact information. 

a. Provide copies of all filings, reports, citations, awards, penalties or other such documentation 
or recognition. 

i. Copies of all OSHA forms, reports, position statements, responses or other that 
have been filed by the company or on its behalf. 

ii. Copies of all reports filed with the Governor's Office of Emergency Services. 

iii. Copies of all environmental, -and health and safety assessments, audits or evaluations 
conducted by the Company or its agents and affiliates it the Company's facility. 

iv. Copies of all demands, suits or claims by third parties regarding health, safety or 
environmental issues. 

v. Copies of all Waste generation forms. 

vi. Copies of all environmental analyses, studies or reports to comply with any federal or 
state law regulating the environment. 

7. Provide list of any / all safety committees, or other committees where employees under the NLRB 
certification actively participate or are impacted by actions of such committee. 

a. Provide information as to the ftequency and location of meetings, leadership of each 
committee and how they are selected, authority of committee, and contact information for 
raembers of each committee and for the person they report to. 

b. Provide copies of all reports of accidents. 

c. All logs or records of safety or health complaints. 

If you are aware of any other documents or information that would be helpful as we perform our due 
diligence with regard to working conditions, including safety, please forward that information. We recognize 
that this list cannot cover every aspect of a comprehensive safety program in such an environment as exists 
at PCC, but hope that the responses will be a building block for us to work together. 



Health and safety are major concerns for any workforce; and we assume that PCC is diligent :and proactive 
in protecting its workers and the communities where they operate. The IAM looks forward to working 
together in this area. 

Please feel free to contact me with any questions or concerns regarding this request. 

Sincerely, 

Will Lukens 
IAMAW Business Representative 
wil1eiamw24.org  
cell: (503) 568-9683 

cc: N. Willett, PDBR 
B. Comman, ADBR 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS-BOARD 

REGION 19 

PCC STRUCTURALS, INC. 

and 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE 
WORKERS, LOCAL LODGE 63 

Cases 19-CA-207792 
19-CA-233690 

AFFIDAVIT OF SERVICE OF Order Consolidating Cases and Consolidated Complaint 
dated February 26, 2019 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on February 26, 2019, I served the above-entitled document(s) by certified mail or regular mail 
upon the following persons, addressed to them at the following addresses: 

Certified Mail 
7014 2120 0002 1823 2391 

Brian Keegan, VP - Human Resources 
PCC Structurals, Inc. 
4600 SE Harney Dr. 
Portland, OR 97206-0825 

Crystal S. Carey, Attorney 
Morgan, Lewis & Bockius, LLP 
1701 Market St. 
Philadelphia, PA 19103-2921 

Harry L Johnson III, Attorney 
Morgan, Lewis & Bockius LLP 
2049 Century Park E, Ste. 700 
Los Angeles, CA 90067-3109 

Lori Armstrong Halber, Attorney 
Rick Grimaldi, Attorney 
Samantha Sherwood Bononno, Attorney 
Fisher Phillips, LLP 
150 N. Radnor Chester Rd., Ste. C300 
Radnor, PA 19087 

Regular Mail 

Regular Mail 

Regular Mail 



Todd A. Lyon, Attorney 
Fisher Phillips, LLP 
111 SW 5th Ave., Ste. 4040 
Portland, OR 97204-3643 

Bill Anderson 
IAMAW, Local Lodge 63 
25 Cornell Ave. 
Gladstone, OR 97027-2595 

Caren P. Sencer, Attorney 
Caroline N. Cohen, Attorney 
Weinberg Roger & Rosenfeld 
1001 Marina Village Pkwy., Ste. 200 
Alameda, CA 94501-1091 

Regular M'ail 

Regular Mail 

Regular Mail 

Kristy Kennedy 
February 26, 2019 	Designated Agent of NLRB 

Date 	 Name 

Signature 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 19

PCC STRUCTURALS, INC.

v. Cases 19-CA-207792
19-CA-233690

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS
LOCAL LODGE 63

RESPONDENT’S ANSWER TO CONSOLIDATED COMPLAINT AND AFFIRMATIVE DEFENSES

COMES NOW, PCC STRUCTURALS, INC. (“PCC Structurals” or “Respondent”), by

and through its undersigned counsel and pursuant to Section 102.23 of the Board’s Rules and

Regulations, timely files its Answer and Affirmative Defenses to the Consolidated Complaint

(“Complaint”) issued by the Regional Director in the above-captioned cases on February 26,

2019.

AFFIRMATIVE DEFENSES

FIRST DEFENSE

To the extent that the Complaint encompasses any allegations occurring more than six

months prior to the filing of an underlying charge with the National Labor Relations Board

(“NLRB” or the “Board”) and the service of such charge upon PCC Structurals, such allegations

are time-barred by Section 10(b) of the National Labor Relations Act, as amended (“NLRA” or

the “Act”).

SECOND DEFENSE

To the extent that the Complaint fails to give PCC Structurals fair and adequate notice of

the underlying charges, it denies PCC Structurals its right to due process under the U.S.
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Constitution, its right to notice of the charges under Section 10 of the NLRA, and its right to

notice and a fair hearing under the Board’s Rules and Regulations.

THIRD DEFENSE

The Complaint is invalid to the extent that any alleged agents of PCC Structurals

committed acts that are ultimately determined to be outside the scope of their employment, or to

the extent that they were never directed, authorized, or permitted thereby.

FOURTH DEFENSE

The Complaint is invalid to the extent it fails to state a claim upon which relief may be

granted.

FIFTH DEFENSE

The Complaint is invalid to the extent that the General Counsel has pled legal

conclusions rather than required factual allegations.

SIXTH DEFENSE

To the extent that supervisors and agents of PCC Structurals expressed only their views,

arguments, or opinions, containing no threat of reprisal, promise of benefits, or suggestion of

surveillance, such statements were protected in their entirety by Section 8(c) of the NLRA.

SEVENTH DEFENSE

The Complaint is invalid to the extent that it contains allegations that were not included

within a timely-filed, pending unfair labor practice charge against PCC Structurals.
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EIGHTH DEFENSE

The Complaint is invalid in that it is vague and imprecise with regard to the alleged

actions of PCC Structurals.

NINTH DEFENSE

Respondent avers that the underlying election was improper because the election results

were invalid, due to an improper unit, resulting from legal error in the formulation and

application of the tests used by the National Labor Relations Board to determine the underlying

bargaining unit. Accordingly, the Union is not the exclusive collective-bargaining representative

of the Unit or Amended Unit, and therefore the Regional Director erroneously issued the

Decision and Certification of Representative and the Board erroneously denied Respondent’s

Request for Review of the Regional Director’s Supplemental Decision.

TENTH DEFENSE

Respondent avers that the Union was not properly certified, and therefore Respondent has

no obligation to recognize and has no duty to recognize and bargain with the Union.

ANSWERS TO NUMBERED AND UNNUMBERED PARAGRAPHS

1. (a) Responding to Paragraph 1(a) of the Complaint, PCC Structurals admits that

the INTERNATIONAL ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS, LOCAL LODGE 63

(the “Union” or “Charging Party”) filed the unfair labor practice in Case 19-CA-207792 on or

about October 11, 2017, but PCC Structurals has no knowledge as to the date on which the

Board placed it in the mail.

(b) Responding to Paragraph 1(b) of the Complaint, PCC Structurals admits that

the Union filed the first amended charge in Case 19-CA-233690 on or about January 8, 2019, but

PCC Structurals has no knowledge as to the date on which the Board placed it in the mail.
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2. Responding to Paragraphs 2(a) through (d) of the Complaint, PCC Structurals

admits the allegations therein.

3. Responding to Paragraphs 3(a) through (d) of the Complaint, PCC Structurals

does not dispute the allegations therein, except that PCC Structurals has no knowledge as to

whether the Union and/or Charging Party Local Union has been a labor organization at all

material times or whether the Union delegated bargaining responsibilities to Charging Party

Local Union.

4. Responding to Paragraph 4 of the Complaint, PCC Structurals admits that Brian

Keegan has held the position of Vice President of Human Resources. PCC Structurals denies the

remaining allegations contained therein.

5. (a) Responding to Paragraph 5(a) of the Complaint, PCC Structurals admits the

allegations contained therein.

(b) Responding to Paragraph 5(b) of the Complaint, PCC Structurals admits the

allegations contained therein.

(c) Responding to Paragraph 5(c) of the Complaint, PCC Structurals admits the

allegations contained therein, but denies that the Regional Director’s decision was correct in that

legal error existed in the formulation and application of the tests used by the National Labor

Relations Board to determine the underlying bargaining unit, as the Board later

held. Accordingly, the Union is not the exclusive collective-bargaining representative of the

Unit or Amended Unit as a result of this decision, and PCC Structurals denies as much.

(d) Responding to Paragraph 5(d) of the Complaint, PCC Structurals admits the

allegations contained therein.
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(e) Responding to Paragraph 5(e) of the Complaint, PCC Structurals admits the

allegations contained therein.

(f) Responding to Paragraph 5(f) of the Complaint, PCC Structurals admits the

allegations contained therein.

(g) Responding to Paragraph 5(g) of the Complaint, PCC Structurals admits that

an election was held on September 22, 2017, and that of the votes cast, 54 were cast in favor of

the Union and 38 were cast against the Union, and there were 2 challenged ballots. PCC

Structurals denies the remaining allegations contained therein.

(h) Responding to Paragraph 5(h) of the Complaint, PCC Structurals admits the

allegations contained therein but avers that the Certification in 19-RC-202188 (“Certification”

hereinafter defined as the original and all amended certifications in Case N0. 19-RC-202188)

was improper because the election results were invalid, due to an improper unit, resulting from

legal error in the formulation and application of the tests used by the National Labor Relations

Board to determine the underlying bargaining unit, as the Board later held. Accordingly, the

Union is not the exclusive collective-bargaining representative of the Unit or Amended Unit as a

result of this Certification, and PCC Structurals denies as much.

(i) Responding to Paragraph 5(i) of the Complaint, PCC Structurals denies the

allegations contained therein.

6. (a) Responding to Paragraph 6(a) of the Complaint, PCC Structurals admits the

allegations contained therein, but denies that it had any obligation to bargain with the Union

and/or that the Union was the exclusive collective-bargaining representative of the Unit. By way

of further response, the Certification in 19-RC-202188 was improper because the election results

were invalid, due to an improper unit, resulting from legal error in the formulation and
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application of the tests used by the National Labor Relations Board to determine the underlying

bargaining unit. Accordingly, the Union is not the exclusive collective-bargaining representative

of the Unit or Amended Unit, and PCC Structurals denies as much.

(b) Responding to Paragraph 6(b) of the Complaint, PCC Structurals admits the

allegations contained therein, but denies that it had any obligation to furnish the Union with the

information requested by the Union. By way of further response, the Certification in 19-RC-

202188 was improper because the election results were invalid, due to an improper unit, resulting

from legal error in the formulation and application of the tests used by the National Labor

Relations Board to determine the underlying bargaining unit. Accordingly, the Union is not the

exclusive collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals

denies as much.

(c) Responding to Paragraph 6(c) of the Complaint, PCC Structurals denies the

allegations contained therein. By way of further response, the Certification in 19-RC-202188

was improper because the election results were invalid, due to an improper unit, resulting from

legal error in the formulation and application of the tests used by the National Labor Relations

Board to determine the underlying bargaining unit. Accordingly, the Union is not the exclusive

collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much.

(d) Responding to Paragraph 6(d) of the Complaint, PCC Structurals admits that

it informed the Union that it would not recognize the Union and would not bargain with the

Union while the Request for Review was pending, but denies the remaining allegations contained

therein. By way of further response, the Certification in 19-RC-202188 was improper because

the election results were invalid, due to an improper unit, resulting from legal error in the
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formulation and application of the tests used by the National Labor Relations Board to determine

the underlying bargaining unit. Accordingly, the Union is not the exclusive collective-

bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as much.

(e) Responding to Paragraph 6(e) of the Complaint, PCC Structurals admits the

allegations therein but denies that it has any obligation to provide the Union with the requested

information. By way of further response, the Certification in 19-RC-202188 was improper

because the election results were invalid, due to an improper unit, resulting from legal error in

the formulation and application of the tests used by the National Labor Relations Board to

determine the underlying bargaining unit. Accordingly, the Union is not the exclusive

collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much.

(f) Responding to Paragraph 6(f) of the Complaint, PCC Structurals admits that it

has not and does not recognize the Union as the exclusive collective-bargaining representative of

the Unit or Amended Unit but denies that it has any obligation to recognize or bargain with the

Union. By way of further response, the Certification in 19-RC-202188 was improper because

the election results were invalid, due to an improper unit, resulting from legal error in the

formulation and application of the tests used by the National Labor Relations Board to determine

the underlying bargaining unit. Accordingly, the Union is not the exclusive collective-

bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as much.

7. (a) Responding to Paragraph 7(a) of the Complaint, PCC Structurals admits the

allegations contained therein.

(b) Responding to Paragraph 7(b) of the Complaint, PCC Structurals admits the

allegations contained therein.
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(c) Responding to Paragraph 7(c) of the Complaint, PCC Structurals admits the

allegations contained therein.

(d) Responding to Paragraph 7(d) of the Complaint, PCC Structurals admits the

allegations contained therein.

(e) Responding to Paragraph 7(e) of the Complaint, PCC Structurals admits the

allegations contained therein.

(f) Responding to Paragraph 7(f) of the Complaint, PCC Structurals admits the

allegations contained therein, but avers that the Certification in 19-RC-202188 was improper

because the election results were invalid, due to an improper unit, resulting from legal error in

the formulation and application of the tests used by the National Labor Relations Board to

determine the underlying bargaining unit.

(g) Responding to Paragraph 7(g) of the Complaint, PCC Structurals admits the

allegations contained therein. By way of further response, the Certification in 19-RC-202188

was improper because the election results were invalid, due to an improper unit, resulting from

legal error in the formulation and application of the tests used by the National Labor Relations

Board to determine the underlying bargaining unit. Accordingly, the Union is not the exclusive

collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much.

(h) Responding to Paragraph 7(h) of the Complaint, PCC Structurals denies the

allegations contained therein, including each and every allegation. By way of further response,

the Certification in 19-RC-202188 was improper because the election results were invalid, due to

an improper unit, resulting from legal error in the formulation and application of the tests used

by the National Labor Relations Board to determine the underlying bargaining
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unit. Accordingly, the Union is not the exclusive collective-bargaining representative of the Unit

or Amended Unit, and PCC Structurals denies as much.

(i) Responding to Paragraph 7(i) of the Complaint, PCC Structurals admits the

allegations contained therein.

(j) Responding to Paragraph 7(j) of the Complaint, PCC Structurals admits the

allegations contained therein. By way of further response, the Board erred because the

Certification in 19-RC-202188 was improper, as the election results were invalid, due to an

improper unit, resulting from legal error in the formulation and application of the tests used by

the National Labor Relations Board to determine the underlying bargaining unit. Accordingly,

the Union is not the exclusive collective-bargaining representative of the Unit or Amended Unit,

and PCC Structurals denies as much.

8. (a) Responding to Paragraph 8(a) of the Complaint, PCC Structurals admits the

allegations contained therein.

(b) Responding to Paragraph 8(b) of the Complaint, PCC Structurals admits the

allegations contained therein.

(c) Responding to Paragraph 8(c) of the Complaint, PCC Structurals admits the

allegations contained therein.

(d) Responding to Paragraph 8(d) of the Complaint, PCC Structurals denies the

allegations contained therein. By way of further response, the Certification in 19-RC-202188

was improper because the election results were invalid, due to an improper unit, resulting from

legal error in the formulation and application of the tests used by the National Labor Relations

Board to determine the underlying bargaining unit. Accordingly, the Union is not the exclusive
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collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much.

(e) Responding to Paragraph 8(e) of the Complaint, PCC Structurals admits the

allegations contained therein but denies that it has any obligation to respond to the Union’s

request to meet and bargain. By way of further response, the Certification in 19-RC-202188 was

improper because the election results were invalid, due to an improper unit, resulting from legal

error in the formulation and application of the tests used by the National Labor Relations Board

to determine the underlying bargaining unit. Accordingly, the Union is not the exclusive

collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much.

(f) Responding to Paragraph 8(f) of the Complaint, PCC Structurals admits the

allegations contained therein, but denies that it has any obligation to respond to the Union’s

information requests. By way of further response, the Certification in 19-RC-202188 was

improper because the election results were invalid, due to an improper unit, resulting from legal

error in the formulation and application of the tests used by the National Labor Relations Board

to determine the underlying bargaining unit. Accordingly, the Union is not the exclusive

collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much.

(g) Responding to Paragraph 8(g) of the Complaint, PCC Structurals admits the

allegations contained therein, but denies that the Union is the exclusive bargaining representative

of the Amended Unit. By way of further response, the Certification in 19-RC-202188 was

improper because the election results were invalid, due to an improper unit, resulting from legal

error in the formulation and application of the tests used by the National Labor Relations Board
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to determine the underlying bargaining unit. Accordingly, the Union is not the exclusive

collective-bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much.

(h) Responding to Paragraph 8(h) of the Complaint, PCC Structurals admits the

allegations contained therein, but denies that it has any obligation to meet and bargain with the

Union. By way of further response, the Certification in 19-RC-202188 was improper because

the election results were invalid, due to an improper unit, resulting from legal error in the

formulation and application of the tests used by the National Labor Relations Board to determine

the underlying bargaining unit. Accordingly, the Union is not the exclusive collective-

bargaining representative of the Unit or Amended Unit, and PCC Structurals denies as

much. Responding to Paragraph 9 of the Complaint, PCC Structurals denies the allegations

contained therein as conclusions of law and to the extent any of the statements therein contain

factual allegations, they are denied.

9. Responding to Paragraph 9 of the Complaint, PCC Structurals denies the

allegations contained therein as conclusions of law and to the extent any of the statements therein

contain factual allegations, they are denied.

10. Responding to Paragraph 10 of the Complaint, PCC Structurals denies the

allegations contained therein as conclusions of law and to the extent any of the statements therein

contain factual allegations, they are denied.

WHEREFORE, having fully answered the Complaint, PCC Structurals prays that it be

dismissed in its entirety, or, in the alternative, that Counsel for the General Counsel be held to

strict proof as to all allegations not specifically admitted, for the reasons stated above, including
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but not limited to the legal error in the formulation and application of the tests used by the

National Labor Relations Board used to determine the underlying bargaining unit.

Respectfully submitted this 12th day of March 2019.

Respectfully submitted,

/s/ Lori Armstrong Halber
Lori Armstrong Halber, Esq.
Rick Grimaldi, Esq.
Samantha Sherwood Bononno, Esq.
FISHER & PHILLIPS LLP
150 N. Radnor Chester Road
Suite C300
Radnor, PA 19087
Telephone: (610) 230-2150
Facsimile: (610) 230-2151
lhalber@fisherphillips.com

ATTORNEYS FOR RESPONDENT

PCC STRUCTURALS, LLC

mailto:lhalber@fisherphillips.com


UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 19

PCC STRUCTURALS, INC.

v. Cases 19-CA-207792
19-CA-233690

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS
LOCAL LODGE 63

CERTIFICATE OF SERVICE

Pursuant to Section 102.114 of the Board’s Rules and Regulations, I hereby certify that

on the 12th day of March, 2019, I e-filed Respondent’s Answer to Complaint and Affirmative

Defenses with the NATIONAL LABOR RELATIONS BOARD, and served a copy of the foregoing

document to all parties in interest, as listed below:

Ronald K. Hooks, Regional Director
National Labor Relations Board, Region 19
2948 Jackson Federal Building
915 Second Avenue
Seattle, Washington, 98174-1078

Brian Keegan, VP – Human Resources
PCC Structurals, Inc.
4600 SE Harney Dr.
Portland, OR 97206-0825

Crystal S. Carey, Esq.
Morgan, Lewis & Bockius LLP
1701 Market St.
Philadelphia, PA 19103-2921

Harry I. Johnson III, Esq.
Morgan, Lewis & Bockius LLP
2049 Century Park E, Ste. 700
Los Angeles, CA 90067-3109

Rick Grimaldi, Esq.
Samantha Sherwood Bononno, Esq.
Fisher Phillips
150 N. Radnor Chester Rd., C300
Radnor, PA 19087

Todd A. Lyon, Esq.
Fisher Phillips
111 SW 5th Ave., Ste. 4040
Portland, OR 97204-3643

Bill Anderson
IAMAW, Local Lodge 63
Gladstone, OR 97027-2595

Caren P. Sencer, Esq.
Caroline N. Cohen, Esq.
Weinberg, Roger & Rosenfeld
1001 Marina Village Pkwy, Ste. 200
Alameda, CA 94501-1091

/s/ Lori Armstrong Halber



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT BB 
  



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 19 
 
 
PCC STRUCTURALS, INC.   
   
 and  Cases 19-CA-207792 

  19-CA-233690 
INTERNATIONAL ASSOCIATION 
OF MACHINISTS AND AEROSPACE 
WORKERS, LOCAL LODGE 63 

  

 
AMENDMENT TO CONSOLIDATED COMPLAINT 

Pursuant to § 102.17 of the Rules and Regulations of the National Labor 

Relations Board, the Order Consolidating Cases and Consolidated Complaint 

(“Consolidated Complaint”) issued on February 26, 2019, is amended as follows: 

Paragraph 3(d) of the Consolidated Complaint is amended to read: 

 The Charging Party Local Union is, and has been at all material times, a labor 

organization within the meaning of § 2(5) of the Act. 

ANSWER REQUIREMENT 

 Respondent is notified that, pursuant to §§ 102.20 and 102.21 of the Board’s 

Rules and Regulations, it must file an answer to the Amendment to Consolidated 

Complaint.  The answer must be received by this office on or before March 29, 2019 

or postmarked on or before March 28, 2019. Respondent should file an original and 

four copies of the answer with this office and serve a copy of the answer on each of the 

other parties.  

 An answer may also be filed electronically through the Agency’s website. To file 

electronically, go to www.nlrb.gov, click on E-File Documents, enter the NLRB Case 

Number, and follow the detailed instructions. The responsibility for the receipt and 

usability of the answer rests exclusively upon the sender. Unless notification on the 
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Agency’s website informs users that the Agency’s E-Filing system is officially 

determined to be in technical failure because it is unable to receive documents for a 

continuous period of more than 2 hours after 12:00 noon (Eastern Time) on the due 

date for filing, a failure to timely file the answer will not be excused on the basis that the 

transmission could not be accomplished because the Agency’s website was off-line or 

unavailable for some other reason.  The Board’s Rules and Regulations require that an 

answer be signed by counsel or non-attorney representative for represented parties or 

by the party if not represented.  See § 102.21. If the answer being filed electronically is 

a pdf document containing the required signature, no paper copies of the answer need 

to be transmitted to the Regional Office.  However, if the electronic version of an answer 

to a complaint is not a pdf file containing the required signature, then the E-filing rules 

require that such answer containing the required signature continue to be submitted to 

the Regional Office by traditional means within three (3) business days after the date of 

electronic filing.  Service of the answer on each of the other parties must still be 

accomplished by means allowed under the Board’s Rules and Regulations. The answer 

may not be filed by facsimile transmission. If no answer is  

filed, or if an answer is filed untimely, the Board may find, pursuant to a Motion for 

Default Judgment, that the allegations in the consolidated complaint are true.  

 DATED at Seattle, Washington, this 15th day of March, 2019. 

 
 
 

___________________________________ 
Ronald K. Hooks, Regional Director 
National Labor Relations Board, Region 19 
2948 Jackson Federal Building 
915 Second Avenue 
Seattle, Washington  98174-1078 



CERTIFICATE OF SERVICE 
 

 
 I hereby certify that a copy of the Amendment to Consolidated Complaint was 

served on the 15th day of March, 2019, on the following parties:  

 
Certified Mail 
7014 2120 0002 1823 2490 
 

 First Class Mail 

Brian Keegan, VP - Human Resources 
PCC Structurals, Inc. 
4600 SE Harney Dr. 
Portland, OR 97206-0825 
 

 Bill Anderson  
 IAMAW, Local Lodge 63 
 25 Cornell Ave. 
 Gladstone, OR 97027-2595 

First Class Mail 
 
Crystal S. Carey, Attorney 
Morgan, Lewis & Bockius, LLP 
1701 Market St. 
Philadelphia, PA 19103-2921 
 

 Caren P. Sencer, Attorney 
 Caroline N. Cohen, Attorney 
 Weinberg Roger & Rosenfeld 
 1001 Marina Village Pkwy., Ste. 200 
 Alameda, CA 94501-1091 

Harry I. Johnson III, Attorney 
Morgan, Lewis & Bockius LLP 
2049 Century Park E, Ste. 700 
Los Angeles, CA 90067-3109 
  

 

Lori Armstrong Halber, Attorney 
Rick Grimaldi, Attorney 
Samantha Sherwood Bononno, Attorney 
Fisher Phillips, LLP 
150 N. Radnor Chester Rd., Ste. C300 
Radnor, PA 19087 
 

 

Todd A. Lyon, Attorney 
Fisher Phillips, LLP 
111 SW 5th Ave., Ste. 4040 
Portland, OR 97204-3643 

 

 
 
 
 
             
      Kristy Kennedy, Office Manager 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT CC 
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 19

PCC STRUCTURALS, INC.

v. Cases 19-CA-207792
19-CA-233690

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS
LOCAL LODGE 63

RESPONDENT’S ANSWER TO AMENDMENT TO CONSOLIDATED COMPLAINT

COMES NOW, PCC STRUCTURALS, INC. (“PCC Structurals” or “Respondent”), by and

through its undersigned counsel and pursuant to Section 102.20 of the Board’s Rules and

Regulations, timely files its Answer to the Amendment to Consolidated Complaint

(“Amendment”) issued by the Regional Director in the above-captioned cases on March 15,

2019.1

AFFIRMATIVE DEFENSES

PCC Structurals incorporates its Affirmative Defenses set forth in its Answer to the

Consolidated Complaint as though fully set forth at length herein.

ANSWER TO AMENDMENT

3. (d) Responding to Paragraph 3(d) of the Amendment, PCC Structurals does not

dispute the allegations therein, except that PCC Structurals has no knowledge as to whether the

1 Pursuant to the Board’s Rules and Regulations, this Answer is filed without waiving, and
specifically reserving, Respondent’s right to make motions or to make objections to rulings upon motions.
NLRB Rules and Regulations, Rule 102.28 (“The right to make motions or to make objections to rulings
upon motions shall not be deemed waived by the filing of an answer or by other participation in the
proceedings before the administrative law judge.”).
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Charging Party Local Union has been a labor organization within the meaning of § 2(5) of the Act

at all material times.

WHEREFORE, having fully answered the Consolidated Complaint and Amendment

thereto, PCC Structurals prays that it be dismissed in its entirety, or, in the alternative, that

Counsel for the General Counsel be held to strict proof as to all allegations not specifically

admitted, for the reasons stated above, including but not limited to the legal error in the

formulation and application of the tests used by the National Labor Relations Board used to

determine the underlying bargaining unit.

Respectfully submitted this 28th day of March 2019.

Respectfully submitted,

/s/ Lori Armstrong Halber
Lori Armstrong Halber, Esq.
Rick Grimaldi, Esq.
Samantha Sherwood Bononno, Esq.
FISHER & PHILLIPS LLP
150 N. Radnor Chester Road
Suite C300
Radnor, PA 19087
Telephone: (610) 230-2150
Facsimile: (610) 230-2151
lhalber@fisherphillips.com

ATTORNEYS FOR RESPONDENT

PCC STRUCTURALS, LLC

mailto:lhalber@fisherphillips.com
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 19

PCC STRUCTURALS, INC.

v. Cases 19-CA-207792
19-CA-233690

INTERNATIONAL ASSOCIATION OF
MACHINISTS AND AEROSPACE WORKERS
LOCAL LODGE 63

CERTIFICATE OF SERVICE

Pursuant to Section 102.114 of the Board’s Rules and Regulations, I hereby certify that

on the 28th day of March, 2019, I e-filed Respondent’s Answer to Amendment to Consolidated

Complaint with the NATIONAL LABOR RELATIONS BOARD, and served a copy of the foregoing

document to all parties in interest, as listed below:

Ronald K. Hooks, Regional Director
National Labor Relations Board, Region 19
2948 Jackson Federal Building
915 Second Avenue
Seattle, Washington, 98174-1078

Brian Keegan, VP – Human Resources
PCC Structurals, Inc.
4600 SE Harney Dr.
Portland, OR 97206-0825

Crystal S. Carey, Esq.
Morgan, Lewis & Bockius LLP
1701 Market St.
Philadelphia, PA 19103-2921

Harry I. Johnson III, Esq.
Morgan, Lewis & Bockius LLP
2049 Century Park E, Ste. 700
Los Angeles, CA 90067-3109

Rick Grimaldi, Esq.
Samantha Bononno, Esq.
Fisher Phillips
150 N. Radnor Chester Rd., C300
Radnor, PA 19087

Todd A. Lyon, Esq.
Fisher Phillips
111 SW 5th Ave., Ste. 4040
Portland, OR 97204-3643

Bill Anderson
IAMAW, Local Lodge 63
Gladstone, OR 97027-2595

Caren P. Sencer, Esq.
Caroline N. Cohen, Esq.
Weinberg, Roger & Rosenfeld
1001 Marina Village Pkwy, Ste. 200
Alameda, CA 94501-1091

/s/ Lori Armstrong Halber



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT DD 
  



 

PROPOSED ORDER 
 

The Respondent, PCC Structurals, Inc., its officers, agents, successors, and assigns, shall 
 
1. Cease and desist from: 
 

(a) Failing and refusing to recognize and bargain with the International Association of 
Machinists and Aerospace Workers, District Lodge W24 (the “Union”) as the 
exclusive collective-bargaining representative of its employees in the following 
bargaining unit: 

 
All full-time and regular part-time rework welders, rework specialists, and crucible 
repair welders employed by Respondent at its facilities in Portland, Clackamas, and 
Milwaukie, Oregon; excluding all other employees, and guards and supervisors as 
defined by the Act.  

 
(b)  Refusing to bargain collectively with the Union by failing and refusing to furnish it 

with requested information that is relevant and necessary to the Union’s performance 
of its functions as the collective-bargaining representative of the Respondent’s unit 
employees. 
 

(c) In any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guaranteed them by Section 7 of the Act. 
 

2. Take the following affirmative action necessary to effectuate the policies of the Act. 
 

(a) Recognize the Union as the exclusive collective bargaining representative of the 
Unit. 
 

(b) On request, bargain with the Union as the exclusive collective-bargaining 
representative of the employees of the Unit concerning terms and conditions of 
employment for the period required by Mar Jac Poultry, 136 NLRB 785 (1962) and, 
if an understanding is reached, embody the understanding in a signed agreement. 
 

(c) Furnish to the Union in a timely manner the information requested by the Union on 
October 5, 2017. 
 

(d) Furnish to the Union in a timely manner the information requested by the Union on 
December 3, 2018. 
 

(e) Within 14 days after service by the Region, post at all of its facilities, copies of the 
attached notice marked Appendix.1  Copies of the notice, on forms provided by the 
Regional Director for Region 19 after being signed by the Respondent’s authorized 

                                            
1 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice reading “Posted 
by Order of the National Labor Relations Board” shall read “Posted Pursuant to a Judgment of the United States 
Court of Appeals Enforcing an Order of the National Labor Relations Board.” 



 

representative, shall be posted by Respondent and maintained for 60 consecutive 
days in conspicuous places including all places where notices to employees are 
customarily posted.  In addition to physical posting of paper notices, the notices 
shall be distributed electronically, such as by email, posting on an intranet or an 
internet site, and/or other electronic means, if Respondent customarily 
communicates with its employees by such means.  Reasonable steps shall be taken 
by Respondent to ensure that the notices are not altered, defaced, or covered by 
any other material.  In the event that, during the pendency of these proceedings, the 
Respondent has gone out of business or closed the facility involved in these 
proceedings, Respondent shall duplicate and mail, at its own expense, a copy of the 
notice to all current employees and former employees employed by Respondent. 
 

(f) Within 21 days after service by the Region, file with the Regional Director for Region 
19 a sworn certification of a responsible official on a form provided by the Region 
attesting to the steps that the Respondent has taken to comply. 

 
IT IS FURTHER ORDERED that this case is remanded to the Regional Director for Region 
19 for further appropriate action. 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

EXHIBIT EE 
 



 21 

PROPOSED NOTICE TO EMPLOYEES 
 

(To be printed and posted on official Board notice form) 
 
 
FEDERAL LAW GIVES YOU THE RIGHT TO: 
 

• Form, join or assist a union; 
• Choose a representative to bargain with us on your behalf; 
• Act together with other employees for your benefit and protection; 
• Choose not to engage in any of these protected activities. 

 
WE WILL NOT interfere with, restrain, or coerce you in the exercise of the above rights. 
 
WE WILL NOT fail and refuse to recognize and bargain with the International Association of 
Machinists and Aerospace Workers, District Lodge W24 (the “Union”) as the exclusive collective-
bargaining representative of our employees in the following bargaining unit: 
 

All full-time and regular part-time rework welders, rework specialists, and crucible 
repair welders employed at our facilities in Portland, Clackamas, and Milwaukie, 
Oregon; excluding all other employees, and guards and supervisors as defined by the 
Act.  

 
WE WILL NOT refuse to bargain collectively with the Union by failing and refusing to furnish it 
with requested information that is relevant and necessary to the Union’s performance of its functions 
as the collective-bargaining representative of our unit employees. 
 
WE WILL recognize the Union as the exclusive collective bargaining representative of our unit 
employees and the initial certification year of that representation has been extended to account for the 
time we refused to recognize the Union. 
 
WE WILL, on request, bargain with the Union as the exclusive collective-bargaining representative 
of our employees in the above appropriate unit concerning terms and conditions of employment and, 
if an understanding is reached, embody the understanding in a signed agreement. 
 
WE WILL furnish to the Union, in a timely manner, the information requested by the Union on or 
about October 5, 2017. 
 
WE WILL furnish to the Union, in a timely manner, the information requested by the Union on or 
about December 3, 2018.   
 
WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the exercise 
of the rights listed above. 
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   PCC STRUCTURALS, INC.   
   (Employer)   

 
 
Dated:  By:     
   (Representative) (Title)   

  
 
The National Labor Relations Board is an independent Federal agency created in 1935 to 
enforce the National Labor Relations Act.  We conduct secret-ballot elections to determine 
whether employees want union representation and we investigate and remedy unfair labor 
practices by employers and unions.  To find out more about your rights under the Act and how to 
file a charge or election petition, you may speak confidentially to any agent with the Board’s 
Regional Office set forth below or you may call the Board's toll-free number 1-844-762-NLRB 
(1-844-762-6572). Hearing impaired callers who wish to speak to an Agency representative 
should contact the Federal Relay Service (link is external) by visiting its website at 
https://www.federalrelay.us/tty (link is external), calling one of its toll free numbers and asking 
its Communications Assistant to call our toll free number at 1-844-762-NLRB. 
 
 Telephone:  

Hours of Operation:   
 

https://www.federalrelay.us/tty
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