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Your appeal from the Regional Director's refusal to issue complaint has been carefully
considered. The appeal is denied substantially for the reasons in the Regional Director’s letter of
June 8, 2018.

The charge alleges that the Employer violated Sections 8(a)(1), (3) and (5) of the
National Labor Relations Act, by refusing to execute a valid and ratified agreement, engaging in
regressive bargaining, and locking out bargaining unit members in support of its unlawful
bargaining position.

We determined that the evidence disclosed by the investigation did not establish a
violation of the Act, as alleged. In this regard, contrary to your assertion on appeal, the evidence
shows that the parties continued bargaining even after the November 8, 2017 date in which you
assert a tentative agreement was reached. Notably, on November 10, 2017, the Union made a
counteroffer to the Employer’s sympathy-strike proposal. With respect to the regressive
bargaining allegation, a party may rescind a specific tentative agreement and substitute an
alternate or even regressive proposal provided it has “good cause” to do so. Here, the Employer’s
proposal of a new sympathy strike clause was not bad-faith bargaining because the Employer had
good cause for making this late substitution, namely the apparent unavailability of the bargaining
representative from another union also representing employees at the same facility, which
heightened the potential for new sympathy strikes. Moreover, contrary to your assertion on
appeal, this alleged regressive bargaining was solely limited to a single clause (sympathy
strikes), rather than an entire tentative contract. Given these overall circumstances, we cannot
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find that the Employer’s subsequent lockout was unlawful because it was in support of a valid
sympathy-strike proposal. Accordingly, further proceedings are unwarranted.
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By:

Sincerely,

Peter Barr Robb
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