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The Board is filing this fifth-step reply brief pursuant to the Court’s August 

1, 2018 scheduling order to address the limited matters raised by the Company in 

its fourth-step reply brief filed on December 4, 2018.  At the outset, the Company 
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misstates the issue before the Court by asserting (Rep. Br. 1) that “[t]his case 

involves the fundamental issue of when a union can assess and collect dues from 

bargaining unit employees.”  Rather, as set forth in the Board’s opening brief (Bd. 

Br. 2), the issue before the Court is whether substantial evidence supports the 

Board’s finding that the Company violated Section 8(a)(5) and (1) of the Act by 

unilaterally modifying the effective date of the dues-checkoff provisions contained 

in agreed-upon collective-bargaining agreements with the Union, and by failing to 

collect and remit authorized dues to the Union in January and February 2016.  

Indeed, the Company’s opening brief (Br. 1-2) recognized that the issue before the 

Court was whether the Board properly found that the Company acted unlawfully 

by failing to collect and remit dues to the Union.  In these circumstances, the 

Company is in no position to now assert (Rep. Br. 1) that the Board has 

“attempt[ed] to sidestep” the actual issue in this case. 

Regarding the merits, the Company’s assertion (Rep. Br. 4-5) that the unit 

employees did not ratify a company offer that that included a dues-checkoff 

provision is misleading at best.1  The Company has never disputed the Board’s 

                                           
1 After having asserted in its opening brief (Br. 19) that Local 32B-J, SEIU, 266 
NLRB 137 (1983) “is controlling” the Company now offers the baffling claim 
(Rep. Br. 5) that the Board’s “reliance” on that case in its brief is “misplaced.”  
The Board’s decision (A. 30) and brief (Bd. Br. 21-25) simply set forth why the 
Company’s reliance on that case is misplaced and does not require a different 
result. 
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finding (A. 23, Bd. Br. 4-5) that the parties resolved a number of issues, including 

dues-checkoff, by agreeing to use, as a template, a collective-bargaining agreement 

between the Company and a prior union that had contained a dues-checkoff 

provision.  Nor does the Company dispute that on November 8, 2015, the unit 

employees ratified a “final” company offer based on that template (A. 24, 29, Bd. 

Br. 5, 19), or that, after the Union’s ratification of that offer, the Company agreed 

to draft each of the five specific collective-bargaining agreements “with an 

effective date of November 8, 2015 and a date for dues deductions and remittances 

to commence on January 1, 2016” (A. 29, Bd. Br. 19).  In these circumstances, the 

Board was fully warranted to find that “the parties reached a meeting of the minds 

on all substantive issues and material terms in November 2015.”  (A. 21 n.1, Bd. 

Br. 20.)  Indeed, the Company’s attorney proceeded to draft the agreements with 

the effective date of November 8, 2015, and that set January 1, 2016, as the date 

that the Company was to begin remitting union dues.   

The Company also claims for the first time (Rep. Br. 11-12) that it had no 

obligation to remit dues in January 2016 because the Union “never assessed dues 

in January 2016.”  By not raising the issue in its opening brief, the Company has 

abandoned the argument and may not raise it in the reply brief.  See McLendon v. 

Continental Can Co., 908 F.2d 1171, 1183 (3d Cir. 1990) (issue raised for first 

time in a reply brief “is generally waived”); Torrington Extend-A-Care Employees 
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Ass’n v. NLRB, 17 F.3d 580, 593 (2d Cir. 1994) (arguments are waived if not 

raised until the reply brief).  In any event, the Company has never disputed that, as 

of January 2016, the Union had informed it of the applicable formula to remit dues 

for employees, or that it had submitted signed dues-checkoff authorizations from 

125 unit employees.  (A. 26, Bd. Br. 8.) 

The Company’s remaining arguments that address the Board’s findings 

simply copy portions of its opening brief to the Court.  Because the Board has fully 

addressed those arguments the Company’s arguments merit no response here.2 

 
 

  

                                           
2 The Company has repeated verbatim the following arguments.  The Company’s 
reference to the operative date of its obligation to remit union dues in the context 
of a union-security clause rather than a dues check-off provision (Rep. Br. 2-4) 
simply copies from its opening brief (pp. 18-19, 22) and was fully addressed by the 
Board (A. 1. n.1, Bd. Br. 21-25).  Likewise, the Company’s claim (Rep. Br. 6-7) 
that it had no obligation to remit dues until it signed the bargaining agreements 
copies portions of its opening brief (Br. 23-24) and was fully addressed by the 
Board (A. 30, Bd. Br. 26-27 and n.4).  And the Company’s claim (Rep. Br. 7-8) 
that it could not remit dues prior to the Union notifying unit employees of certain 
rights copies portions of its opening brief (Br. 26-27) and was fully addressed by 
the Board (A. 1 n.1, 30, Bd. Br. 27-30). 
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CONCLUSION 

For the foregoing reasons, the Board respectfully requests that the Court 

deny the Company’s petition for review and enforce the Board’s Order in full. 

 
Respectfully submitted, 

/s/Ruth E. Burdick ______  
 RUTH E. BURDICK    
  Deputy Assistant General Counsel  

     
 /s/David A. Seid    

DAVID A. SEID     
  Attorney     
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 Washington, DC 20570    
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 Deputy Associate General Counsel 
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