
142607117.2  

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 

 
THE BOEING COMPANY 
 
and 
 
JOANNA GAMBLE, an Individual 
 

Case 19-CA-089374 

 

 

THE BOEING COMPANY’S RESPONSE TO NOTICE TO SHOW CAUSE 

Respondent The Boeing Company submits this response to the National Labor 

Relations Board’s (“Board”) Notice to Show Cause why this proceeding should not be 

remanded to the Administrative Law Judge for further proceedings in light of the Board’s 

decision in The Boeing Co., 365 NLRB No. 154 (2017).  Boeing respectfully requests that 

the Board not remand this case to the Administrative Law Judge because remand is 

unnecessary and would further delay final resolution of this dispute, as set forth more fully 

below.  

Joanna Gamble filed the unfair labor practice charge in this case more than six years 

ago.  The parties agreed to waive a hearing and requested a decision on a stipulated record.  

See Exhibit A (“Joint Stipulated Record”).  The stipulated record identified three issues for 

the Administrative Law Judge to consider:  (1) whether Boeing’s Notice of Confidentiality 

to witnesses in HR investigations, which was in effect from March to October 2012 and 

directed employees to keep investigations confidential (the “Notice”), interfered with 

employees’ Section 7 rights; (2) whether Boeing’s Revised Notice of Confidentiality, which 

was in effect beginning in November 2012 and only recommended confidentiality in HR 
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investigations (the “Revised Notice”), interfered with employees’ Section 7 rights; and 

(3) whether a written warning issued to Ms. Gamble in August 2012 for violating terms of 

the original Notice, which warning was rescinded in September 2012, interfered with her 

Section 7 rights.  Id. at 8-9.  On July 26, 2013, Administrative Law Judge Jeffrey D. 

Wedekind concluded that both the original Notice and the Revised Notice infringed on 

employees’ Section 7 rights in violation of Section 8(a)(1) of the National Labor Relations 

Act and that Ms. Gamble’s written warning was an unfair labor practice.  

In a 2-1 decision, the Board agreed with the Administrative Law Judge, finding both 

the original Notice and the Revised Notice to be improper.  The Board ordered Boeing to 

post a nationwide notice rescinding the Revised Notice and to post a notice at its Renton site 

rescinding Ms. Gamble’s written warning (which had already been rescinded almost three 

years earlier).  The Boeing Co., 362 NLRB No. 195 (2015), slip op. at 13-14.  Boeing 

appealed the Board’s decision to the Ninth Circuit Court of Appeals. 

On December 14, 2017, while the case was pending before the Ninth Circuit, the 

Board overruled part of its decision in Lutheran Heritage Village-Livonia, 343 NLRB 646 

(2004), and announced a new standard to apply retroactively to all pending cases concerning 

whether a facially neutral work policy may be reasonably construed to affect employees’ 

Section 7 rights.  The Boeing Co., 365 NLRB No. 154, slip op. at 14-15, 17 (2017).  

On January 8, 2018, Boeing filed an unopposed motion to remand this case to the 

Board for reconsideration in light of the new standard, which the Ninth Circuit granted on 

January 18.  Exhibit B (Order on Motion to Remand).  On December 17, 2018, the Board 

issued the present Notice to Show Cause why the case should not be further remanded to the 

Administrative Law Judge for additional proceedings. 
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As an initial matter, remand to the Administrative Law Judge is not necessary 

because this case was decided on a stipulated record and the only questions left to resolve 

are issues of law.  There is therefore no need for the Administrative Law Judge to hear new 

testimony, assess the credibility of witnesses, or examine the admissibility of other 

evidence.1  The legal issue to be resolved on remand--the effect of the Board’s decision in 

The Boeing Co. on its interpretation of the Revised Notice--can and should be decided by 

the Board in the first instance.   

Moreover, remanding to the Administrative Law Judge would further and needlessly 

delay final resolution of this case, which has already been pending for more than six years.  

Declining to remand the case would further the Board’s Strategic Goal of increasing the 

timeliness of case processing for unfair labor practice charges.  See NLRB Strategic Plan 

(FY 2019-FY 2022), at 5.  

For these reasons, Boeing respectfully requests that the Board decline to remand the 

matter to the Administrative Law Judge for further proceedings.  Rather, Boeing requests 

that the Board request supplemental briefing on the impact of its decision in The Boeing 

Company on this case and decide the question itself. 

 

DATED at Seattle, Washington, this 31st day of December 2018. 

 

                                                 
1 Boeing submits that the record should be supplemented to reflect the undisputed fact that 
Ms. Gamble retired from Boeing employment in August 2013, but this can be accomplished 
by stipulation and does not require or warrant remand to the Administrative Law Judge. 
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UNITED STATES COURT OF APPEALS 

 

FOR THE NINTH CIRCUIT 

 

THE BOEING COMPANY,  

  

    Petitioner/Cross-Respondent,  

  

   v.  

  

NATIONAL LABOR RELATIONS 

BOARD,  

  

    Respondent/Cross-Petitioner. 

 

 

Nos. 15-72894, 15-73101 

  

NLRB No.  

19-CA-089374  

  

ORDER 

 

Petitioner/Cross-Respondent’s unopposed Motion for Remand is 

GRANTED.  See Dkt. No. 70.  We remand this matter to the National Labor 

Relations Board for further consideration in light of the Board’s recent decision in 

Boeing Company, 365 NLRB No. 154 (Dec. 14, 2017).  The copy of this order 

shall constitute the mandate. 

 

  FOR THE COURT: 

 

MOLLY C. DWYER 

CLERK OF COURT 

 

 

By: Omar Cubillos 

Deputy Clerk 

Ninth Circuit Rule 27-7 
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