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I. INTRODUCTION 

This is a Request for Review filed by PECO Energy Company (“PECO” or “Company”), 

to Regional Director Dennis Walsh’s Decision and Direction of Election, dated October 15, 2018 

in Case Number 04-RC-223713.  (“D&DE” attached as Exhibit A.).  29 C.F.R. § 102.67.  The 

Regional Director concluded that the Foremen, Master Technician and related positions1 who 

supervise the Company’s field crews are not supervisors within the meaning of § 2(11) of the 

National Labor Relations Act (“the Act”).  The filed crews construct and maintain the 

Company’s gas and electric transmission and distribution system in the five-county Philadelphia 

area and are currently represented by Petitioner IBEW Local 614.  

In reaching this conclusion, the Regional Director’s decision erroneously applied, or 

completely disregarded, extensive testimony and documentary evidence that the Foremen 

regularly exercise independent judgment in planning, assigning and directing work and further 

misapplied court and Board precedent regarding supervisory status.  Specifically, the Regional 

Director found that although the Foremen assign work in the “Employer’s vast and varied utility 

operation, including emergent incidents resulting in widespread outages and other threats to 

public safety,” they do not do so with “independent judgment” and exercise only “limited and 

routine judgment” based on “their experience, expertise, training, or education.” (D&DE at 18).  

The Regional Director also found that while the Foremen monitor and direct the work of the field 

crews, they do not do so “responsibly” because they do not meet the “general requirement that 

putative supervisors must have the authority to evaluate performance standards,” nor was it 

shown, in the Regional Director’s opinion, that the Foremen are held accountable for employee 

                                                 
1 Approximately 150 Foremen, Master Technicians, Instrument Specialists, Power System Specialists, Support 
Service Planners/Schedulers, and Corrosion Control Specialists are at issue.  As in the D&DE, any reference to 
‘Foremen’ shall include reference to the other job titles and “he/she” shall be used interchangeably.  
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performance.  (D&DE at 20).  Last, the Regional Director concluded that the Foremen do not 

effectively recommend the hiring, discipline or promotion of employees (D&DE at 21), and that 

the ratio of supervisors to employees, the higher pay of Foremen, and their shared characteristics 

with undisputed supervisors and managers do not support a finding that they are statutory 

supervisors.  (D&DE at 22). 

The Regional Director directed an election for October 25, 2018, in which the Foremen 

voted 93-56 against representation.  No timely objections were filed and the Regional Director 

issued a Certification of Results on November 5, 2018.   

PECO now requests review of the Regional Director’s Decision for the following 

reasons: 

1. The supervisory status and authority of the Foremen is critical to the Company’s 

business model for the safe and efficient performance of work on its electric and gas 

transmission and distribution systems.  The Regional Director’s decision undermines the 

Company’s operations and the ongoing authority of the Foremen. It will prejudice the Company 

in subsequent cases in Region 4 involving the status of the Foremen and therefore should be 

subject to review even though the Foremen did not elect the union; 

2. The Regional Director’s decision fails to address substantial factual evidence of 

the Foremen’s exercise of independent judgment, their responsible direction of employees and 

their overall responsibilities in assigning and directing the safe and efficient performance of 

work,  and prejudices the Company’s right and ability to safely operate and fulfill its obligations 

as a public utility; 

3. There is a substantial question of law raised because the Regional Director’s 

finding on the lack of independent judgment is directly contrary to the Supreme Court’s decision 
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in NLRB v. Kentucky River Community Care, Inc., 532 U.S. 706 (2001) and substantially departs 

from the Board’s decisions in Oakwood Healthcare, Inc., 348 NLRB 686 (2006), Croft Metals, 

348 NLRB 717 (2006, and Golden Crest Healthcare Center, 348 NLRB 727 (2006); and 

4. There are compelling reasons for the Board to reconsider its approach in 

supervisory status cases, particularly in the utility industry.  As former Chairman Miscimarra and 

former Member Hayes repeatedly pointed out, the Board’s supervisory case law is increasingly 

at odds with the Supreme Court’s decision in Kentucky River, and has become increasingly 

abstract and removed from the practical “realities” of the workplace. 

II. THE SUPERVISORY QUESTION IS NOT MOOT AND SHOULD BE 
REVIEWED AND REVERSED  

Although the election did not result in the imposition of a bargaining obligation on the 

Company, the Regional Director’s supervisory determination is not moot.  This decision 

undercutting the supervisory status of the Company’s Foremen will have a significant impact on 

the Company’s safe and efficient operations and there are compelling reasons for the Board to 

review the Regional Director’s erroneous treatment of the issue.  

First, in each previous NLRB-supervised election at PECO, the Foremen positions were 

excluded from the bargaining units by stipulation on the basis that they were supervisory.2  Since 

1998, PECO has structured its operations, and its management model, on the premise and 

expectation that the Foremen function as the first level of supervision in the field for the gas and 

electric crews who construct and maintain the Company’s extensive transmission and 

distribution system throughout its 2,000 square mile service territory.  The Regional Director’s 

                                                 
2  Moreover the previous Regional Director of Region 4, Dorothy Moore Duncan, found that the position 
comparable to the Foremen in Exelon’s generating plants, the Lead Maintenance Technician, assigned and 
responsibly directed work within the meaning of the Act.  Exelon Generation Company LLC and IBEW Local 614, 
D&DE Case 04-RC-20940, at pp. 12-13 (2004) (Lead Technicians adjust work assignments based on skill and 
qualifications of team members, priority of work assignments and change them based on call outs and emergent 
work; lead technicians responsibly direct the technicians in a manner that is more than clerical or ministerial 
particularly in the context of a nuclear power plant). 
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decision, based on a selective and erroneous reading of the facts and incorrect application of the 

law, has upset that model.  It is critical for the stability of the Company’s operations and the 

safety and integrity of its transmission and distribution systems, that the Board step in and 

correct the erroneous findings and conclusions of the Regional Director.  See Dominion Nuclear 

Conn., Inc., No. 01–RC–106263, Reg’l Dir.’s Decision and Direction of Election at 17 (May 5, 

2014) (recognizing “the public’s immediate and direct interest in the uninterrupted maintenance 

of the essential services that only (the public utility) industry can provide.” 

The D&DE as it stands forces both the Foremen and the Company to operate PECO’s 

electric and gas transmission and distribution systems under the cloud of a decision that 

undermines and devalues the status and authority of its supervisors who are the first line of 

responsibility in ensuring that PECO provides safe and reliable gas and electric service to its 

more than 2 million customers.  As the testimony of the 14 Foremen at the hearing demonstrated, 

they have daily supervisory responsibility and accountability for leading and directing their 

crews and ensuring the safe, proper, and efficient performance of their work.3  The Foremen are 

the Company’s essential management representatives in the field.  The Company should not have 

to face the risk that their leadership is challenged by the Union, or the represented crews 

reporting to them, based on the erroneous findings of the Regional Director.  

This damage is compounded by the risk that the erroneous decision will be used in a 

subsequent case to challenge the important role of the Foremen. While the Company recognizes 

that Regional Director decisions are not precedential, the Board’s rules provide that a Regional 

                                                 
3 The Regional Director ignored the testimony of Foremen clearly demonstrating their supervisory role, including: 
“As long as the work gets done, it’s my prerogative when it gets done and how I do it.” (Mercado N.T. 313); “I am 
the management representative on the backshift.” (Coleman N.T. 955); “I’m in management and I’m the supervisor 
in the field.” (Steger N.T. 1325). Even the Union witnesses candidly acknowledged:  “I hold myself and others 
accountable to the highest safety standards.” (Houlihan N.T. 1750); as the single point of contact “I’m totally 
responsible to make sure that everybody went home safely.”  (Schmitt N.T. 1678); “Part of my job is to ensure that 
the job is done safely and correctly and if it isn’t - step in and fix it.”  (Houlihan N.T. 1750). 
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Director’s actions are final unless a request for review is granted.  29 C.F.R. § 102.67(g).  It has 

been PECO’s experience in Region Four that when a Petition is filed for a unit in which a 

previous D&DE was issued, the Regional Director may rely on the previous decision unless 

there  is evidence of changed circumstances.  As a practical matter, therefore, the D&DE issued 

by Regional Director Walsh in this case is ‘locked in’ and will be the blueprint for any future 

petition involving the Foremen particularly if it is filed in the near term.    

The Company’s concern that the erroneous decision of the Regional Director will be the 

foundation for future cases is not speculative or unfounded.  PECO has previously faced back-to-

back election petitions in its generating stations (before its merger with Commonwealth Edison 

to form Exelon Corporation), and has had a string of elections over the Company’s field 

employees, with the Union prevailing in the last election in 2004.  In 1997, the field crews were 

the object of an organizing drive by the Utility Workers Union, PECO Energy Company, 4-RC-

18718 (1997). The Petitioner in the present case then filed a petition for the same group in 2002. 

PECO Energy Company, 4-RC-20513 (2003) and while a request for review in that case was 

pending, withdrew the petition and filed a new petition which ultimately resulted in the 

certification of the current bargaining unit. See, PECO Energy Company, 4-RC-20802 Regional 

Director’s Decision & Direction of Election at pp. 2-3, June 25, 2004). 

Indeed, recent back to back elections at PECO’s sister utility, Atlantic City Electric 

Company (“ACE”), demonstrate the ongoing risk and uncertainty for an employer when 

supervisor status is not resolved.4  There, IBEW Local 210 filed a Petition in 2017 to represent 

ACE’s System Dispatchers.  Atlantic City Electric, 04-RC-193066 (2017). Regional Director 

Walsh found the System Dispatchers were not supervisors within the meaning of the Act and 

directed an election.  The System Dispatchers voted against representation and no Request for 
                                                 
4 Atlantic City Electric and PECO are both wholly-owned subsidiaries of Exelon Corporation.   
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Review was filed.  A year later, Local 210 filed a second Petition to represent the same group of 

System Dispatchers. Atlantic City Electric , 04-RC-221319 (2018) The parties stipulated to the 

factual record from the case the year before and the acting Regional Director adopted and 

incorporated by reference the Regional Director’s findings of fact and conclusions of law from 

the prior case. Case 04-RC-193066.  In the election directed by the Assistant Regional Director, 

the System Dispatchers voted in favor of Local 210 and the Union was certified on July 9, 2018.  

ACE’s Request for Review is currently pending before the Board.  Case 04-RC-221319.  

Notably, Local 210 has opposed the Request for Review, largely on the basis that ACE stipulated 

to the record in the prior case and did not file a Request for Review from the 2017 decision.  See 

Case 04-RC-221319, July 30, 2018 Statement in Opposition.   Although Local 210’s opposition 

to the Request for Review on that basis is unfounded, it highlights and reinforces PECO’s 

concern that an unreviewed and erroneous decision of the Regional Director will inappropriately 

form the foundation of a second case involving these critical positions of the Company. 

In Chafin v. Chafin, 568 U.S. 165 (2013) the Supreme Court outlined when a case is 

moot:  

“There is thus no case or controversy, and a suit becomes moot, ‘when the issues 
presented are no longer ‘live’ or the parties lack a legally cognizable interest in the 
outcome.’ Already, LLC v. Nike, Inc., 568 U. S. ___, ___ (2013) (slip op., at 4) (quoting 
Murphy v. Hunt, 455 U. S. 478, 481 (1982) (per curiam).  But a case ‘becomes moot only 
when it is impossible for a court to grant any effectual relief whatever to the prevailing 
party.’ Knox v. Service Employees, 567 U. S. ___, ___ (2012) (slip op., at 7; … ‘As long 
as the parties have a concrete interest, however small, in the outcome of the litigation, 
the case is not moot.’ Knox, supra, at ___ (slip op., at 7).”  
 

568 U.S. at 172 (emphasis added).   

 Under this standard, this case clearly is not moot given the likelihood of a future 

challenge to the Foremen’s supervisory status.  In cases where an event (such as an attempted 

representation of PECO foremen) could reasonably be expected to recur, the Supreme Court 
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holds that “the heavy burden of persuading the court that the challenged conduct cannot 

reasonably be expected to recur lies with the party asserting mootness.”  Friends of the Earth, 

Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 170 (2000); Trinity Lutheran Church of 

Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2019, fn. 1 (2017) (cessation of a challenged practice 

does not moot a case unless ‘subsequent events ma[ke] it absolutely clear that the action could 

not reasonably be expected to recur).  Here, whether the challenged action will recur is in the 

Petitioner’s hands and events show recurrence is likely.  Petitioner cannot meet that burden and 

PECO unquestionably has a concrete interest in and legitimate concern over present and future 

application of the Regional Director’s decision. Therefore, the impact of the D&DE is not moot 

and the Board should consider this Request for Review under its normal standards.      

III. SUMMARY OF ARGUMENT 

 The D&DE is Clearly Erroneous Because it Ignores Overwhelming Relevant 
Evidence, Misconstrues Evidence, and Relies on Factual Conclusions Which 
are Not Based on Evidence in the Record.   

 Assignment of Work 

The Regional Director found that the Foremen assign work, but do not exercise 

independent judgment in making those assignments.  The Regional Director concluded the 

location of the outage or other service usually dictates the location of work of the crews and that 

Foremen are simply using their “common sense” following detailed Company procedures (which 

according to one Union witness are so numerous they could “fill a Mack truck” (N.T. 1556).5) 

(D&DE at 13, 20).  In arriving at his simplistic and formulaic conclusion, the Regional Director 

blindly ignored the evidence from Foremen who testified that they have the authority—and are 

expected—to assemble and assign crews  based on experience, training, location, ability to 

handle the particular job at issue, and personalities, among other factors; to move crews based on 
                                                 
5 Citations to “N.T. __” refer to notes of testimony from the hearing held by Regional Director. 
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their assessment of conditions, the complexity of the job, and customer demands; and, to stop 

and reassign work based on the Foreman’s assessment of conditions at the time the job was being 

done.  (See e.g., Mercado: Stop and reassign work based on conditions (N.T. 153-154); reassign 

crews and decide crew size (N.T. 161-163); put crews together based on assessment of 

experience, skills, and condition of the job (N.T. 157); Brown:  Foremen pull employees from 

one job to another and do so “every day” (N.T. 357, 372); Gant:  Make job assignments based on 

training and assessment of relative skills and qualifications (N.T. 529, 530, 532, 537); Braxton: 

“They are basically my technicians and what I do is I assign jobs to them” (N.T. 427); considers 

scope of job, severity of job, and whether person is right for the job (N.T. 444-45) and uses 

knowledge of employee’s strengths in making job assignments (N.T. 475); Doherty:  Prioritizes 

work (N.T. 919), regularly makes changes in emergent work, stops jobs based on conditions 

(N.T. 797), noting even within individual job classification there are variations of skill and 

ability which he takes into account in making assignments (N.T. 903 910); takes personalities 

into consideration (N.T. 941);  McHugh:  Negotiates with the Operations Control Center 

(“OCC”) over whether work is in fact priority (N.T. 1082-83); will evaluate whether a job is 

critical or can be postponed or rescheduled (N.T. 1090-1091); staffs jobs based on assessment of 

employee experience, skills, and need for training (N.T. 1086-88); moves employees from one 

location to another as needed (N.T. 1095); Steger:  Decides how many Technicians at each 

location, requires employees to work together (N.T. 1013); transfers employees as he sees fit 

(N.T. 1227-28); reassigned an employee from Berwyn to Baldwin based on workload (N.T. 

1228);  discusses transfer and movement of Technicians with other foremen(N.T. 1238); assigns 

work to specific Technicians (N.T. 1240); has forced employees to work together on numerous 

occasions (N.T. 1271-1273); Thomas:  Makes changes after work is assigned based on 
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assessment of changing conditions (N.T. 1449-1450); Quigley:  Decides how many crew to 

assign based on assessment of job; Houlihan:  Takes into account how adept linemen are when 

putting crews together for emergent work (N.T. 1743); Coleman:  Looks at skill sets, 

qualification, personality, and compatibility in making assignments particularly in emergency 

situations (N.T. 953-955); can force crew members to work together (N.T. 1012); Collozza:  

Decides whether to adjust staffing level based on operating conditions, has authority to call 

Technicians back in for additional support  (N.T. 1166); will pull employees as needed to assist 

on jobs (N.T. 1173)).   

Foremen testified that no two jobs are the same and that it is their responsibility, based on 

training and experience and the authority vested in them by the Company, to decide who will 

perform the work, how the work will be performed, and in what order the work will be 

performed.  (Mercado: “every pole hit is like a snowflake, different” (N.T. 282); “It’s my 

prerogative how the work gets done (N.T. 313); Gant: “So the foremen direct it and the SDM’s 

do it? Correct” (N.T. 519); Braxton: if observes issues in the field, he directs the crew to address 

it and they are obligated to fix it (N.T. 452); Doherty: directs techs on the job (N.T. 806); 

Coleman: gives instruction on job site including on personal protective equipment (N.T. 962); 

jobs are as different as “there are stars in the sky.” (N.T. 1022); Steger: at job sites, directs work, 

answers questions, and authorizes additional cuts (N.T. 1244); Clark: directs how to do work and 

crew does it (N.T. 1355); Thomas: instructs crew to set up equipment (N.T. 1443); Schmitt: 

responds to issues crew encounters in the field and directs them how to do the work (N.T. 1643)) 

There was no testimony from any Foreman that procedures control in assigning all work.  

Indeed, no such procedures were named or put into evidence, or described in any detail by any 

witness, and none of the witnesses testified that he relies solely on procedures in making job 
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assignments or in directing a crew how to do a job.  The testimony of Union witness Steven 

Quigley on this point was telling:   

Q. And, on a particular job, there may be any number of 
possible ways to do the job, correct? 

A. That’s correct. 

Q. But, it is your responsibility as the Foreman, isn’t it, to 
make sure that the optimal method is selected and that the 
method that is selected is the safest method? 

A. Yes, sir. 

Q. That’s your job as the Foreman? 

A. Yes, sir.  

Q. And, if at the end of that discussion, there are competing 
ways to do the job, it’s your decision which way the job is 
going to be done, correct? 

A. Yes, sir. 

Q. And, that’s often an ‘in the moment’ decision you make on 
the job site?  

A. That’s where this decision would be made, ultimately.   

Q. And, you would agree with me that that’s an authority you 
are called upon to exercise on an, if not, daily, weekly, 
basis? 

A. I really have no guys pushing back on an idea I have from 
the beginning. 

Q. Right?  They do what they’re told when you tell them to do 
it, right? 

A. Yes.  If…yes. (N.T. 1556-1558). 

Similarly, the Regional Director’s conclusion that the Foremen do not exercise 

independent judgment in assigning overtime, but rather simply follow the Collective Bargaining 

Agreement (“CBA”), ignores the threshold issues of whether overtime is needed in the judgment 

of the Foreman, how many employees will work the overtime, and how long the overtime will be 

worked.  (D&DE at 19).  The Regional Director failed to address extensive testimony 

demonstrating the Foremen’s authority to make these determinations.  (See, e.g., Mercado: Holds 
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crews over when in his judgment it’s necessary to get the job done (N.T. 172, 245); Brown: 

Foremen have authority to and are expected to decide whether to continue to work past the end 

of the shift as long as it takes to get the job done  (N.T. 377-78); Gant: has authority to approve 

employees to stay overtime and to force them to stay overtime, if it’s an emergency (N.T. 542, 

556); Braxton: crews may call him to discuss whether to stay and finish the job, but, it’s his 

judgment, based on the conditions at the time, whether they will  (N.T. 434-435); McHugh: 

assigns overtime and borrows from other teams to complete it  (N.T. 1092); Steger: schedules 

overtime based on conditions (N.T. 1247, 1248, 1276); Clark: authority to make crews stay for 

overtime until relief is called  (N.T. 1361); Quigley: He makes the judgment based on status of 

the job, whether to close it up and complete it the next day or work overtime.  (N.T. 1562)).  

Although there may be call out procedures in some regions that provide in what order overtime 

must be offered among represented employees, they do not dictate when, whether, and for how 

long overtime is needed.  Those decisions are made in the independent judgment of the Foremen. 

 Responsible Direction 

In a cryptic one page ‘responsible direction’ analysis, the Regional Director completely 

ignored that the Foremen are responsible for walking down jobs to determine how to do the job 

and how to do it safely, ensuring that the work is done correctly, observing and checking the 

work of the crew, responding to questions about the right way to do a job and, generally, 

ensuring that workers perform safely and efficiently. (D&DE at 20).  Similar to the analysis on 

“assignment,” the Regional Director failed to consider evidence that did not fit his conclusion.  

(See, e.g., Gant: “Foremen direct and the distribution mechanics do it.”  (N.T. 519); Braxton: If 

he observes an issue in the field, he directs the crew to address it and they are obligated to fix it.  

(N.T. 452); Doherty: directs Technicians on the job.  For example, when it’s appropriate for a 
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more junior tech to perform certain work (N.T. 806) and evaluates performance daily (N.T. 821); 

Steger: directs work at job sites, answers questions about particular ways to do the work, 

authorizes additional cuts (N.T. 1244), will pull employee off of job site if he is not following 

instructions on work or wearing PPE and give coaching (N.T. 1246); Clark: directs individual 

Technicians how to do the work and they do it (N.T. 1355); Thomas: instructs crews to set up 

cutting equipment, release the clearance order and communicate to C&M when they finish the 

job (N.T. 1428); Schmitt: responds to issues with crews on the field and directs them on how to 

do the work (N.T. 1643)).  

Similarly, the Regional Director overlooked or misconstrued evidence that Foremen are 

held accountable for employee performance and face the prospect of adverse consequences if 

employees do not perform correctly.  Specifically, the Regional Director failed to address that 

Foremen are selected, trained, and evaluated on their ability to ensure the quality and 

productivity of employees, and to ensure that each job is done according to the Company’s 

standards and expectations. (Employer Exs. 23, 41, 42; N.T 1260, 1748-49) The Regional 

Director also ignored evidence that if employees fail to meet standards and expectations, the 

Foremen are responsible for correcting the employees and face the possibility of adverse 

consequences if the work is not corrected.  (See, e.g., Krick: “They are held accountable through 

looking at their safety records, their productivity, they are sticking to work plan. You’ll see 

comments about making sure overtime is not abused…getting the work scheduled (N.T. 683); 

Foremen Nolan’s discipline held him accountable for not stopping employees reporting to him 

from handling customer property or riding on the back of truck (N.T. 683-85); Doherty: 

Counseled for mistake of tech on digital monitoring equipment that had defective channels after 

tech worked on it (N.T. 808); (Employer Ex. 27). 
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The record testimony and documentary evidence unequivocally demonstrate Foremen 

daily use their independent judgment to plan, assign, change, and responsibly direct work; move 

crews  and change schedules; address emergencies; and, decide whether overtime is needed and 

if so how much and how long. The Regional Director’s clearly erroneous findings on these 

substantial issues of fact prejudicially impact the Company’s right and ability to safely and 

efficiently operate its public utility business by unfairly, and without basis in fact or law, 

undermining and calling into question the critical supervisory role the Foremen have in the field 

every day. 

 The Regional Director’s Decision Raises a Substantial Question of Law 
Because of Departure from Board and U.S. Supreme Court Decisions. 

The Regional Director’s decision fails to follow controlling Supreme Court and Board 

precedent in four ways.  First, the Regional Director’s conclusion that the Foremen’s exercise of 

judgment is “limited and routine” because it is based on their “experience, expertise, training or 

education” (D&DE at 18) is directly contrary to the holding of the U.S. Supreme Court in 

Kentucky River, 532 U.S. at 714-15 (Court rejected Board’s distinction that if judgment is based 

on greater experience or training it is not “independent.”).  Indeed, the Board case cited by 

Regional Director Walsh for his conclusion that judgment is not independent if it is based on 

experience, expertise, training or education (Providence Hospital, D&DE at 18) was expressly 

rejected by the Supreme Court in Kentucky River, 532 U.S. at 714, fn. 1.  Similarly, the Regional 

Director’s reliance on Mississippi Power  for the same point is undercut by the Court’s holding 

in Kentucky River and was expressly rejected by the Fifth Circuit in Entergy Gulf States Inc. v. 

NLRB, 253 F.3d 203 (5th Cir. 2001); see also, Entergy Mississippi Inc. v. NLRB, 810 F.3d 287, 

297-98 (5th Cir. 2015). In Entergy Gulf States, for example, the Fifth Circuit explicitly rejected 

the Board’s attempt to look past evidence of independent judgment merely because the putative 
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supervisors “use their technical expertise and judgment to make complex decisions,” noting that 

Kentucky River precluded such reasoning.  253 F.3d at 211.  The Court’s message to the Board 

was clear: “This argument is no longer viable.”  Id. 

Second, the Regional Director’s reliance on the regulated nature of the Company’s 

business and the presence of Company procedures to support his conclusion that Foremen do not 

exercise independent judgment (D&DE at 18) is at odds with the Board’s analysis in Oakwood 

Healthcare.  The Regional Director’s decision fails to recognize, as the Board pointed out in 

Oakwood, that “actions form a spectrum between the extremes of completely free actions and 

completely controlled ones, and the degree of independence necessary to constitute a judgment 

as ‘independent’ under the Act lies somewhere in between those extremes.”  Oakwood 

Healthcare, 348 NLRB at 693.  “In determining the meaning of the term ‘independent judgment’ 

under Section 2(11), the Board must assess the degree of discretion exercised by the putative 

supervisor.”  Id. (emphasis in original).  Here, the Regional Director engaged in no analysis of 

the degree of the Foremen’s discretion but instead summarily concluded that because some 

Foremen referenced unspecified procedures (not produced in the record), all of their discretion 

was controlled by those unspecified procedures.  The Regional Director’s summary reliance on 

the existence of unidentified procedures cannot be squared with the Board’s admonition that “the 

mere existence of company policy does not eliminate an independent judgment from decision 

making if the policies allow for discretionary choices.”  Oakwood Healthcare, 348 NLRB at 693.  

As the overwhelming record evidence establishes, each Foreman who testified regularly makes 

discretionary choices not only in deciding where and how to apply a procedure, but also 

regularly makes discretionary judgments when faced daily with the multitude of jobs and 
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situations or unexpected circumstances which are not addressed by or governed by a procedure. 

(N.T. 282, 397, 1022, 1566, 1643) 

Third, the Regional Director’s analysis of the Foremen’s “responsible direction” (D&DE 

at 20) misapplies the Board’s decisions in Croft Metals, 348 NLRB 717 (2006), Golden Crest 

Healthcare Center, 348 NLRB 727 (2006), and Oakwood Healthcare.  Those cases, and 

subsequent Courts of Appeals decisions, emphasize that a review of whether the putative 

supervisor is providing responsible direction depends on the overall circumstances, the existence 

of company policies setting forth the expectations and authority of the supervisor, and whether 

the putative supervisor in fact engages in that responsible direction.  Here, the Regional Director 

undertook no meaningful analysis of these points and improperly concluded that the Foremen 

must in fact have actually suffered an adverse consequence based on the conduct of their crews, 

and not just accountable.  The Board’s cases, however, require only that the putative supervisor 

face the prospect of adverse consequences.  Here, the evidence established that Foremen not only 

face the prospect of adverse consequences, but that they in fact have faced adverse consequences 

for the conduct of their crews. (Employer Ex. 23, 27; N.T. 808) 

Fourth, the Regional Director inexplicably relied on the Board’s system dispatcher cases 

and extrapolated from those cases that they represent the Board’s supervisory jurisprudence in 

the utility industry.  (D&DE citations at pp. 5-6, 18-19 to Mississippi Power & Light Co., 328 

NLRB 965 (1999) and Entergy Mississippi, Inc., 357 NLRB 2150 (2011)).  While the Company 

believes those cases were improperly decided, the Regional Director’s analysis conveniently 

overlooks several key factual differences.  For example, one of the significant foundations of the 

conclusion in Mississippi Power & Light Co. that the system dispatchers were not statutory 

supervisors was because the supervisors in the field were the ones who, in the Board’s judgment, 
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actually assigned and directed the work on a day-to-day basis.  At PECO, the Foremen are the 

only individuals in the field responsible for assignment and direction of work, a critical and 

uncontroverted fact the Regional Director disregarded.  

 There Are Compelling Reasons for the Board to Review its Approach in Utility 
Supervisor Cases and Supervisory Cases, Generally.   

As former Chairman Miscimarra repeatedly pointed out, the Board’s supervisory case 

law is increasingly divorced from reality and its cookie cutter ‘check the box’ approach ignores 

the manner in which many modern businesses are organized and function.  See, Buchanan 

Marine LP, 363 NLRB No. 58, Slip op. at *4-5 (December 2, 2015) (Miscimarra, dissenting).  

Former Member Hayes similarly questioned the Board’s application of “independent judgment” 

in the utility context.  See, e.g., Entergy Mississippi, Inc., 357 NLRB 2150, 2159-60 (2011) 

(Hayes, dissenting) (giving examples of judgment exercised by system dispatchers).  The Board 

itself has also discussed the need to address “practical realities” in some of its recent cases.  See, 

Hobson Bearing International, Inc., 365 NLRB No. 73, Slip op. at *1, fn. 1 (May 11, 2017); 

Westgate Gardens Care Center, 32-RC-183272, 2017 WL 1279563, Slip op. at *1 (March 31, 

2017); LakeWood Health Center, 365 NLRB No. 10, slip op. at *4-5 (December 28, 2016) 

(Miscimarra, dissenting). 

Therefore, the Board should review whether its analysis in this and other supervisory 

cases should take into account the nature of the employer’s operations, the work performed by 

undisputed statutory supervisors, and whether it is plausible to conclude that all supervisory 

authority is vested in persons other than those whose supervisory status is in dispute.  Indeed, in 

this case, there is no discussion from the Regional Director about what the Foremen’s 

supervisors do and no discussion about whether the Company can safely and efficiently fulfill its 

responsibilities as a public utility if the Foremen are not considered supervisory.   
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IV. FACTS  

 Background 

PECO transmits, distributes, and sells electricity to approximately 1.6 million customers 

in the City of Philadelphia and the surrounding Pennsylvania counties of Delaware, Chester, 

Montgomery, Bucks, and a portion of York.  It also distributes and sells natural gas to more than 

500,000 customers in the counties of Delaware, Chester, Montgomery and Bucks.  The PECO 

service territory is 2,000 square miles.  (Employer Ex. 28).  PECO employs approximately 2,500 

employees.   

Petitioner IBEW Local 614 (“Petitioner” or “Union”) represents 1,300 company 

employees in two bargaining units: approximately 1,100 craft, technical and plant clerical 

employees employed under a CBA dated April 1, 2015 to March 31, 2021 (Joint Ex. 1) and a 

unit of approximately 200 call center employees employed under a separate CBA.  In this case, 

the Petitioner sought an Armour-Globe election among approximately 150 Foremen and related 

positions who function as field supervisors of the craft and technical employees.  The Foremen, 

were excluded from the certification issued in 2004 by Region Four. (See Board Ex. 4, Case No. 

4-RC-20802).  The exclusion of these positions was based on the parties’ stipulation that the 

positions are supervisory within the meaning of the Act.  (N.T. May 13, 2004, pp 256-257; Joint 

Exs. 1 and 2).  The certification is incorporated into the CBA between the parties.  (Ex. J-1, p. 

6).6   

The Regional Director conducted eight days of hearings in this case in which 19 

witnesses testified, including 14 Foremen and Master Technicians.  The hearing generated over 

2,000 pages of testimony and over 80 exhibits.  The relevant evidence, much of which is 

overlooked or mischaracterized by the Regional Director, is set forth below. 

                                                 
6  The parties similarly excluded the positions from an election conducted by Region Four in 2003. 
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 The Organization of the Company’s Operations. 

The Company has five main operating groups responsible for specific aspects of the 

Company’s electric and gas transmission and distribution systems:   

1. Construction and Maintenance – Electric (aerial and underground): 
Responsible for the construction and maintenance of aerial and underground electric 
distribution facilities throughout the PECO system. 

2. Construction and Maintenance – Gas: Responsible for the construction, 
maintenance and testing of the Company’s gas pipelines and facilities throughout the 
counties where PECO distributes and sells gas.  The Gas operations include the West 
Conshohocken gas plant, which manufactures and stores liquefied natural gas, and the 
employees who are responsible for inspection and testing of gas facilities. 

3. Customer Response:  Responsible for responding to service disruptions 
on the system and other emergent work. 

4. Transmission and Substations: Responsible for the installation and 
maintenance of the Company’s transmission lines and substations throughout the system 
and the testing of that equipment. 

5. Field and Meter Services: Responsible for installation, maintenance, and 
inspection of meters throughout the system. 

 

The operating groups are divided into three geographic regions:  City of Philadelphia, 

Bucksmont (covering Bucks and Montgomery Counties), and Delchester (covering Delaware 

and Chester Counties).  Each Region has a number of service buildings:   

 Philadelphia: G & Luzerne and Christian Street,  

 Bucksmont: Doylestown, Warminster, Emilie in Bucks County and North Wales 
Perkiomen and Plymouth in Montgomery County 

 Delchester: Baldwin in Delaware County and West Chester, Coatesville, West 
Grove, Plainbrook, and Phoenixville in Chester County.  (Employer Ex. 28) 

Each of the field personnel currently represented by the Union is assigned to and works 

out of one of these service buildings, although the Customer Response employees, (Energy 

Technicians and Aerial Line Mechanics or “Troublemen”) may report directly from home to the 

job site depending on the nature of the work.   
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The petitioned-for Foremen are assigned to the following departments and 

supervise the following employees: 

Department Foreman Position Position Supervised 

Construction and 
Maintenance Electric - Aerial 

Foreman Aerial Lineman First Class Aerial 
Second-Class Line Mechanic 
Third-Class Line Mechanic 
Line School Apprentice  

Construction and 
Maintenance Electric - 
Underground 

Foreman Underground Lineman First Class 
Underground 
Line Mechanic A 
Underground 
Line Mechanic B 
Underground 
Line School Underground 
Apprentice  

Construction and 
Maintenance Gas 

Operations Foreman 
Distribution 

Senior Distribution Mechanic  
Gas Distribution Mechanic A 
Gas Distribution Mechanic B 
Gas Distribution Mechanic 
Apprentice  

Gas System Control and 
Plant Operations  

Instrument Specialist Gas 
Power Systems Specialist 
Gas 
Corrosion Control Specialist 
Support Svc 
Planner/Scheduler 

Plant Operations Mechanic 

Transmission and Substations 
(T&S) 

Foreman T&S Lineman First Class Aerial  
Technician Maintenance First 
Class  
Engineering Technician C  
Engineering Technician A 
Technician Maintenance 
Third Class 
Technician Maintenance First 
Class Underground 
Transmission 
Technician Maintenance 
Second Class  
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Department Foreman Position Position Supervised 

Master Technician Engineering Technician A 
Engineering Technician B 
Engineering Technician C 

Customer Response Foreman Customer Response Lineman First Class Aerial 
Technician Maintenance First 
Class 

ET Foreman Energy Technician (Non-
Entry) 
Energy Technician (Entry) 

Field and Meter Services Foreman Customer Response Revenue Protection 
Technician  
Meter Technician 

 

The number of employees a Foreman supervises depends on his or her work group and 

the nature of the work performed.  Within the Construction and Maintenance Electric 

Organization, there is generally one Foreman for every six to eight field employees.  (See 

generally Employer Ex 1, pp. 0020-0053).  In the C&M Gas Organization, there is generally one 

Foreman for every eight to ten employees.  (See e.g. Employer Ex. 1, pp. 0057-0063).  The 

Foremen in the Customer Service organization have responsibility for significantly larger 

numbers—generally ranging from 12 to 23.  (See Employer Ex 1, pp. 0005-0007, 0009, 0011 

0012).   Depending on the size of the organization, one to four Foremen may report to a single 

Supervisor, who is generally responsible for an entire service building or multiple crews.   

(Employer Ex. 1).7 

                                                 
7 The Regional Director also misconstrued and took out of context the Pennsylvania PUC audit on the supervisory 
ratios at PECO. (D&DE at 22)  At no time did PECO tell the PUC that the Foremen were not supervisors (N.T 693-
94, 736) but rather conveyed the reverse:  the Foremen function as supervisors in the field and therefore PECO was 
comfortable with its span of control at each level of its management.  The PUC accepted that explanation of the role 
of the Foremen.  (N.T. 694).   
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All the Foremen who testified in the case, whether on behalf of the Company or Union, 

noted that Supervisors spend very little time in the field and are occupied with “corporate” and 

administrative issues such as work management, budgeting, financial reviews, and coordination 

of work with other departments.  Some of the Foremen also noted that their current Supervisor 

does not have a background or experience in electric or gas line work and, as a result, relies 

heavily on the Foremen in the field for the safe and efficient performance of work by the field 

crews who are under their direction. (N.T. 203, 1565-66). Gas Supervisor Selvyn Brown testified 

that he did not previously work as a Senior Distribution Mechanic or Foreman and that, in light 

of his other responsibilities, he could not safely oversee and direct the work of crews in the field 

without the Foremen, noting that they have a “greater understanding” of the work and employees 

than he does. (N.T. 339, 382). Foremen consistently testified that they do not need other 

supervisor approval to schedule and assign work (N.T. 350-1, 447, 779, 953, 955, 966, 1105, 

1164, 1238, 1343, 1450, 1467).   

 Selection and Training of Foremen 

In 1998 in response to the deregulation of the power generation industry and in an effort 

to improve the safety and efficiency of the work performed on it transmission and distribution 

systems, the Company established the current Foremen position to replace the previous “crew 

leader” or “job leader.”8  As part of this transition, all incumbent crew leaders who wished to be 

considered for the new Foreman position were required to apply and selections were based on 

merit according to the following criteria: safety, judgment, planning and organizing skills, 

technical skills, leadership, core values and business literacy.  (Employer Ex. 4, Doc. 3).  The job 

description that accompanied the new Foreman position listed major responsibilities as:  

                                                 
8 The crew leader worked as part of the crew, akin to the position of a lead man, and did not have responsibility or 
accountability for planning work or assigning or directing the performance of work in the field.   
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responsibility for employees assigned to him or her to follow all work practices; to monitor 

technical development of employees; assure the quality of work; responsible for productivity; 

participate in employee performance evaluations and complete craft appraisals; make decisions 

on hiring and promotions; overtime and granting time off; participate in upfront planning of large 

jobs and be accountable for on-time delivery.  (Employer Ex. 4, Doc. 6).  Following selection, 

the Foremen underwent what was then an eight day training program on Foremen 

responsibilities.   

The current gas and electric Foreman job descriptions reflect the criteria set forth in 1998.  

(Employer Exs. 6 and 7).  The Transmission & Substations, Energy Technicians, and Field & 

Meter Service Foremen positions were added in the ensuing years.  (Employer Exs. 8, 9, and 10).  

The Company continues to select Foremen using the same criteria established in 1998 and holds 

them to the same job expectations.  

Foremen are required to undergo a three-day training program on leadership, 

management essentials and MARC labor relations. The current version of the Program has been 

in place, with some modifications each year, since 2013.  The Program includes sessions on 

managing employees and transitioning from line worker to supervisor/leader.  The labor relations 

portion includes understanding the CBA, managing and leading in a union environment, and 

fact-finding. (N.T. 553, 454-67, 648-58, 947, 1099-1100, 1184, 1320, 1463).  (Employer Exs. 

14-20).9  None of this background on selection and training of Foremen was considered by the 

Regional Director.  

 

                                                 
9 Foremen also participate in additional leadership programs open only to management personnel of the Company, 
including Leader as Coach (Employer Exs. 14, 15, 21), and participate in management training designed to address 
specific issues as needed.  (See, e.g., Employer Ex. 22). Foremen also regularly attended management meetings, 
including First Line Supervisor meetings. (Exs. 032-36, N.T 219-20).   
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 Foremen Evaluation  

Although the DD&E notes Foremen are paid 10.5% more than the highest rate of the 

classifications they supervise, receive management benefits and are eligible to participate in the 

PECO-wide annual incentive plan, it fails to note payment may be reduced or eliminated based 

on Foreman performance.  (N.T. 642).  The Decision also fails to consider Foremen are not 

subject to the Employer’s disciplinary Employee Standards of Conduct that are applied to 

bargaining unit employees (Employer Ex. 5) and are not subject to the same system of 

progressive discipline set forth in the Standards of Conduct.  Rather, Foremen, like other 

management and supervisory employees, are subject to the Company’s Code of Business 

Conduct. (Exs. 059-100).  If the need arises, Foremen are placed on a performance improvement 

plan (“PIP”) rather than being subject to progressive discipline for performance issues. (N.T. 

644-45).    Individual performance affects a Foreman’s eligibility for the annual incentive bonus, 

promotional opportunities, and retention in his position as a Foreman. 

 The Decision also fails to address in any meaningful way that Foremen are evaluated 

under the same criteria as undisputed supervisors and are held to the same “Lead, Coach and 

Engage” goals (N.T. 651, Employer Exs. 23-25, Exs. Confidential 1-12010) and are held 

accountable for the performance of their crews. This includes holding the Foremen accountable 

for on the job injuries, OSHA recordable accidents, PUC complaints, the rate at which jobs were 

completed and closed out on schedule and use of overtime – all factors that go to the 

performance of the crews the Foremen supervise.  (Employer Exs 23-25, 42;  N.T. 1748-49, 

                                                 
10 “Embrace and champion greater emphasis on HOW people work, to ensure that our employees feel respected, 
engaged and inspired”; “Act as a role model for your team and hold employees accountable for HOW they work and 
for demonstrating Exelon’s core competencies and values”; “Support the organization in support of financial goals 
by . . . trying to keep overtime under control”; “Provide recognition and feedback to promote appreciation, 
development and communication”; “Work to improve the workplace and respond to the needs of employees in order 
to create an engaged workface and environment that drive results.” (Confidential Exs. 0002, 00013, 00015-16). 
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1751, 1840-1841). Individual manager comments on the Foremen year end reviews clearly 

establish they are evaluated on and accountable for the performance of their crews. (See, e.g., “In 

emergent situations, [REDACTED] has displayed exceptional management abilities and is 

effective in planning and executing the tasks at hand” (Confidential Ex. 0027;   “As a SCADA 

Master Tech [REDACTED] also feels accountable for the SCADA groups, he mentors all the 

techs on safety and ensures all work is performed correctly” (Confidential Ex. 00045);  “He is 

always prepared and has his team prepared.  He holds the team accountable for their actions and 

is always ready to provide feedback to improve their performance” (Confidential Ex. 0055);   

“[REDACTED] ensures that the schedules are filled, often takes care of timesheets, attends and 

participates in Safety Slices, Foremen Forums, Aerial Forums and other meetings” (Confidential 

Ex. 0095);  “[REDACTED] is fair to all front line staff.  He listens to the needs of others, yet 

understands the needs to also focus on safety.  The team trusts his judgment and they look to him 

for guidance” (Confidential Ex. 0103; “Sharp vision and strategy – focus on field time, always 

accountable for results of the team” (Confidential Ex. 0108)): “does not abuse OT and makes 

MR’s for all jobs, focused on accounting” (Employer Ex. 23); “very good at proper accounting 

and works to minimize excessive overtime” (Employer Ex. 25) 

 Operational Responsibilities of the Foremen 

 Work Planning 

With the exception of the Foremen assigned to the Customer Response organization, 

Foremen in the Construction & Maintenance Electric and Gas groups and T&S are responsible 

for the planning of the work performed by their crews.  The Foremen participate as members of 

the work management team developing the work schedule five weeks out and reviewing the 

status of the planned work each week until the week in which it is scheduled to be performed.  

The Foremen decide whether the planned job can be accommodated in the schedule, what 
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equipment and personnel will be needed, and identify the necessary clearances to do the work.  

The Foremen participate in this process during weekly calls leading up to the performance of the 

work. (N.T. 189, 201-02, 423, 429, 528-29, 776, 969-73, 1080-81) (Exs. 037, 042-50). 

Once the work is planned and placed on the schedule, the Foreman then decide which 

sites to ‘walk down’ to ensure that the physical condition of the job site does not present any 

impediment or obstacle that was not built into the schedule or whether the job needs to be 

changed based on his assessment of the conditions.   (N.T 193-94, 312-13, 423, 797, 802, 1080-

83, 1164, 1522, 1571, 1586).   

 The Foremen review the manpower and skill sets needed, determine how to set the job 

up and what they will need in equipment, materials, and personnel.  The Foremen are responsible 

for working with local municipalities and police departments as they deem necessary and have 

the authority to purchase needed equipment and supplies with their Company issued credit card 

(known as a “P card”) and whether an outside contractor is needed. (N.T. 347-49, 363-64, 551)  

Foremen report to work each day before their crews to plan, prioritize, and staff work. 

The Foremen daily make changes to planned work and schedules to address emergent work and 

adapt to other changes in circumstances (such as a job taking longer than expected). In making 

these decisions, Foremen consider factors including customer impact, location, skills, 

experience, available employees, need for training, and types of vehicles and equipment. (N.T. 

177, 189-94, 440, 535-36, 803, 952, 969, 1080-82, 1088-89, 1233, 1239-40, 1346, 1444, 1449, 

1547, 1730) (Exs. 001-008). These discretionary decisions determine the work the bargaining 

unit employees perform every day.  
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 Assignment of Work 
 

Within the C&M groups, once the job is placed on the schedule to be performed that 

week, it is the Foreman’s responsibility to decide how many personnel are needed to do the job 

and which employees will be assigned to it.  (N.T. 157, 162, 427, 778, 903, 1227).  While the 

schedule includes an estimated or suggested number of people needed to do the job, Union 

witness Foremen Quigley testified that it is at best a “guesstimatation.” (N.T. 1522).  Indeed, the 

number of people needed and the duration of the job is ultimately up to the Foreman to 

determine on a real time basis based on conditions as they exist at the time the job is to be 

performed.  Foremen regularly decide among themselves if crews need to be reassigned where 

additional resources are needed.  (N.T. 161, 439, 1088-89, 1238).  Foremen have the authority to 

delay or reschedule a job and frequently do so.  They then decide which job to put in its place 

and reassign employees to perform that job.  (N.T. 153, 163, 349, 372, 440, 793, 867, 1086-87, 

1095, 1561); Employer Exs. 29-30). 

Even among the first class journeyman mechanics, some have greater strengths than 

others and the Foreman will take those into account on a particular allocation of crew members 

to a job, particularly keeping in mind the number of employees in progression (i.e. apprentice, 

second class, or third class mechanic) who may be assigned to it and who in his judgment could 

benefit from additional exposure or training. (N.T. 157, 475, 529-32, 903, 910, 941, 1742-43).  

Once the C&M crews are in the field performing their assigned jobs, if conditions 

change, or if one job requires more personnel than another, the Foreman has the authority and 

responsibility to move the needed number of employees from one job to another to ensure that 

each job is done safely and properly.  (N.T 357, 372, 797, 1095, 1227-28).  If employees don’t 

want to work together, the Foremen can direct them to do so. (N.T. 856-58, 867, 1012, 1271-73).  
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Foremen Steger described a specific example of requiring two employees to work together 

despite a personality conflict. (N.T. 1271-73).  

Work assigned to the Ariel Line Mechanics in Customer Response (known as trouble 

mechanics or troublemen) originates in the Operations Control Center (“OCC”) of the 

distribution center organization (“DSO”).  For the Energy Technicians, the work generally 

originates in the Call Center.  The work order coming out of the OCC or the Call Center 

describes the nature of the work and its location but does not address who is going to do the 

work or how many people will be assigned to it.  That is the Foreman’s responsibility. 

Depending on the priority or complexity of a job, the Foreman will assign an employee 

from one job to another or assign an employee to assist a trouble man on a more complex job.  

He also has the authority to decide to call in extra personnel if the volume of work requires. 

Similarly, Foremen regularly move crews based on the Foremen’s assessment of the priority of 

the work, their crew’s skill sets, and the ability of the crew to work together based on 

personality.  All of the Customer Response Foremen who testified indicated that while the work 

originates in the OCC, the dispatcher does not dictate which employee does which job.  (N.T. 

945, 953, 954, 1166, 1173-74). 

DSO Foremen and other Customer Response Foremen also rotate every 12 weeks as the 

On-Call Supervisor position, which is staffed on a 24/7 basis for the Customer Response 

organization.  The On-Call Supervisors are responsible for responding to any inquiries from 

trouble mechanics in the field, addressing and resolving any problems or safety issues with a 

particular job, or the need for additional personnel or equipment.  If the On-Call Supervisor 

cannot handle the issue over the telephone, he reports to the job site(s) to trouble shoot the issue 

and direct the employees in the best and safest way to resolve the problem.  As On-Call 
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Supervisors, they have the authority to direct the OCC to call in additional personnel who are 

then assigned to the Foreman in the field.  There is no other supervisor present. (N.T. 1638-45). 

Foremen testified and provided specific examples supporting that they have the authority 

to incur overtime and direct employees to remain on the job until a particular job is completed.  

The Foreman also has the authority to decide whether to (1) hold the employees on the job over, 

(2) have the work completed by the on-coming back shift, or (3) shut down the work for the day 

and have the crew resume the following day.  If the Foreman decides to hold the crew over, the 

length of time varies to some extent by work group (for example, in Customer Response, the 

length of time necessary to get the job done).  (N.T. 172, 206, 245, 431, 434, 470, 542-556, 800, 

1092, 1247-48, 1361, 1562).  

If the Foreman decides that the best course of action is to keep the crew on the job, he has 

the authority to permit an employee to leave if the employee cannot stay for one reason or 

another.  The Foreman then decides whether the position needs to be replaced by transferring an 

employee from another job or calling someone in.  (N.T. 542, 556) 

 Responsible Direction 
 

In addition to the responsibilities outlined above, throughout the day, Foremen 

independently decide which job site to visit to check on progress and safe performance of the 

job, direct how the job will be performed, and answer questions about the work.  (N.T. 153, 

313,452, 519, 572, 801, 806, 950, 961-62, 1093, 1173, 1237-38, 1245, 1355, 1453, 1462, 1643; 

Exs. 396-469).  These are not rote decisions dictated by procedure. In fact, Foremen testified that 

no two jobs are alike and that there is frequently more than one way to do a job.  (N.T. 282, 952, 

1022, 1556-7).  As Foreman Mercado explained: “Every pole hit is different.  You’ve got 

different loads.  A car can be trapped under a pole….You cannot write a scenario for that. 
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Everything’s different when you pull up to a job…every pole hit is like a snowflake, different.” 

(N.T. 282). Jobs are as different as “there are stars in the sky.” (Coleman N.T. 1-22). Union 

witness Foreman Quigley acknowledged “[t]here’s no typical storm.” (N.T, 1559).  The Foremen 

are responsible for overseeing the work and, as needed, instructing crew members on the best 

way to do it safely and efficiently.  The Foremen are responsible for ensuring that the work 

packages and clearance orders are accurate and complete at the start of a job and are responsible 

for signing off on the job after the work is completed. (Exs. 133-172).  

Foremen are responsible for conducting monthly safety and vehicle observations  and 

reporting them in monthly observation reports or the weekly manager condition report.  (N.T. 

170, 1253, 1467, Employer Ex. 32; Exs. 009-0031).  Foremen review and provide initial 

approval of their employees’ timesheets, which reflect straight and overtime hours worked as 

well as the job codes to which work should be charged.  (N.T. 1248, 1671; Exs. 051-58, 502-

504).  Foremen approve vacation requests and changes.  (N.T. 216, 262, 491, 825-27, 891, 1261, 

1466).  Foremen are responsible for ensuring that their employees’ qualification and training 

remain up-to-date. (N.T. 472, 529-32, 778, 1087-88).     

Foremen are also assigned to run and oversee special projects. Union witness Quigley 

testified that he is responsible for a large substation retirement and conversion project which 

started in June 2018 and which was scheduled to be completed by October 2018.  Quigley is 

responsible for overseeing three different crews totaling 15 employees for the day-to-day work.  

He has authority “to give as much overtime as possible to get the job done.”  Quigley 

acknowledged that I am “responsible for the project” and “if it goes bad, I am responsible, my 

neck is on the line.”  (N.T. 1568-73).  Union witness Smith runs the outage work performed by 

the T&S group each year at the Peach Bottom Nuclear Generating Station.  Smith acknowledged 
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that he is responsible for total oversight of the crews, assigning overtime as necessary and 

ensuring that the work gets done within the timeframe allotted by the Peach Bottom outage 

window.  (N.T. 1826-38). 

Foremen are also designated as the Single Point of Contact (“SPOC”) for certain jobs, 

particularly during large disruptions on the system.  As SPOC, the Foreman is responsible for 

overseeing all staffing and communications, including with third parties such as the PUC and 

first responders. (N.T. 166-70, 1464, 1674).  

Finally, Foremen can and have suffered adverse consequences if the employees under 

their direction perform poorly or violate Company policies while under their supervision.  Master 

Technician Doherty was verbally counseled by his supervisor for defective work that was done 

by an inadequately trained technician under his direction.  More recently, on April 13, 2018 

Foreman Tim Nolan received a written reprimand for two instances involving the poor 

performance of crews under his direction where he was the Foreman on a job where two of his 

crew walked onto a PECO customer’s property and handled personal property of the customer 

and then an employee rode in the bed of a pick-up truck unsecured, creating a safety hazard.  In 

both instances, the Foreman was held accountable for the conduct of his crew, even though he 

did not engage in the infraction himself.  (Employer Ex. 27). 

Consistent with their responsibility and authority to responsibly direct their crews, the 

Foremen either complete the performance evaluations for the crews under their direction or, in 

conjunction with the other Foremen and Supervisors for the building, rank order all of the 

employees on their teams.  Foremen also grade the performance of new mechanic candidates and 

the Line School assessments and evaluate their readiness to progress from one step to the next.  

(N.T. 1255, Exhibits 173-208; 221-395; 470-501).  
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V. ARGUMENT 

 Standard of Review 

Under Section 102.67(d) of the Board’s Rules and Regulations, a Request for Review 

should be granted on the following three grounds, each of which is present in this case: (1) the 

Decision is clearly erroneous on the record in a manner that prejudicially affects the Company’s 

rights; (2) the Decision raises a substantial question of law or policy because of the absence of or 

the departure from officially reported Board precedent; and (3) there are compelling reasons for 

reconsideration of an important Board rule or policy.  29 C.F.R. § 102.67(d). 

 The Regional Director Ignored Record Evidence That the Foremen and Master 
Technicians Exercise Independent Judgment in Assigning Work, Determining 
the Need for Overtime, and Responsibly Directing Employees. 

The Regional Director acknowledged that the Foremen “assign” other employees within 

the meaning of the Act but erroneously concluded they do not exercise independent judgment in 

doing so.  (D&DE at 18-19).  The Regional Director also erroneously concluded the assignment 

of overtime is dictated by the CBA and that the Foremen do not responsibly direct employees 

because the evidence did not establish that they are held accountable for the performance of the 

employees they direct.  (D&DE at 19).  These findings are contradicted by overwhelming 

evidence in the record, much of which the Regional Director failed to address or inappropriately 

minimized.   

Numerous Courts of Appeals have admonished the Board, and its Regional Directors, for 

selectively citing evidence in the record, not fully addressing all the evidence in the record, and 

drawing inferences which are not supported by or are contradicted by evidence in the record.  

See e.g. NBC Universal Media LLC v. NLRB, 815 F.3d, 821 (D.C. Cir. 2016) (NLRB not entitled 

to enforcement of order where Court finds that Board adopted Regional Director’s unit 

clarification decision without applying relevant precedent to the facts of the case); Entergy 
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Mississippi v. NLRB, 810 F.3d 287, 297-298 (5th Cir. 2015) (a decision of the Board that ignores 

a portion of the record cannot survive review . . . the Board ignored significant portions of the 

record that show how dispatchers arguably exercise independent judgment when deciding how to 

allocate field workers); Lakeland Health Care Associates, LLC v. NLRB, 696 F.3d, 1332, 1339 

(11th Cir. 2012) (Board’s conclusion that putative supervisors do not exercise independent 

judgment “cannot be squared with the record as a whole” and “disregards compelling and 

uncontradicted evidence to the contrary”); NLRB v. Prime Energy Limited Partnership, 224 F.3d 

206, 211 (3d Cir. 2000) (rejecting Regional Director’s conclusion that assignments were 

“pursuant to a routine and predetermined priority classification” where record evidence showed 

that putative supervisors “weighed the relative urgency of immediate unforeseen problems and 

directed plant operators to undertake necessary tasks.”)  The Seventh Circuit summed up the 

Board’s (and its Regional Directors’) obligation this way: 

The primary lesson of this case is that facts matter.  In many instances, 
the Board or ALJ made important findings of fact that were unsupported 
by substantial evidence or were clearly incompatible with the record.  In 
still other instances, the Board or ALJ simply ignored strains of evidence 
that did not mesh with their ultimate conclusions.  On yet other 
occasions, the Board or ALJ failed to make crucial findings of fact.  It is 
difficult, in light of these discrepancies, to avoid the conclusion that the 
Board and ALJ were striving to reach a predetermined result.  For our 
part, having viewed the record in its entirety—including the body of 
evidence opposed to the Board’s view—we cannot conscientiously find 
that the evidence supporting the Board’s decision is substantial.   

Sears Roebuck Company v. NLRB, 349 F.3d 493, 517 (7th Cir. 2003). 

The Regional Director’s decision here similarly overlooks substantial evidence that the 

decisions made by the Foremen are far from routine, are not dictated or controlled by procedures 

or directed by other supervisors, and allow and indeed require the Foremen to make choices or 

decisions based on their assessment of the facts and circumstances.  The Regional Director 
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overlooked or ignored evidence of the Foremen using independent judgment in assigning jobs, 

assigning overtime, and responsibly directing employees.   

Regarding the day-to-day assignment of work, the Regional Director’s decision 

unjustifiably minimizes the judgment Foremen exercise in planning, prioritizing and staffing 

each job.  As highlighted in the Summary of Argument and Facts, the Foremen determine the 

staffing on the job based on their assessment of its complexity, customer demands and conditions 

at the time the job is to be performed.  They make judgments on when and how to do the work, 

whether to cancel or reschedule it, how to staff the job based on their assessment of employee 

skill levels, level of experience, need for training, and compatibility.  Although the Regional 

Director concluded that there was no independent judgment used in assessing whether a 

particular job was a “P10” or an emergency, that conclusion is not supported by the evidence.  

(D&DE at 11).  The Foremen make independent assessments on whether a job is an emergency 

in consultation with the OCC and then balance the performance of emergent work with planned 

work taking into account the impact of any potential outage.   

Similarly, the Regional Director’s conclusion that “although Foremen and Master 

Technicians may conclude that overtime work is necessary, they simply follow the CBA or the 

Employer’s callout procedure in determining which employees work overtime” is misleading 

and a misstatement of the record.  (D&DE at 19).  The overwhelming weight of the evidence 

supports the conclusion that Foremen decide based on the status and urgency of the job whether 

employees will work overtime at all, whether the work will be completed on an overtime basis, 

whether it will be held over for the oncoming back shift, or whether it will completed by the 

same crew the following day based on his assessment of the conditions of the time.  If the 

Foreman decides that the work will be performed on an overtime basis, he decides how many 
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employees will be needed and for how long.  If an employee on the crew needs to leave, the 

Foreman has the authority to transfer and assign an employee from another crew.  Alternately, if 

in the Foreman’s judgment there is an emergency, he has the authority to direct the employee to 

remain until sufficient relief is available.  All of those decisions require the Foreman to exercise 

judgment based on his assessment of the scope and complexity of the job and other demands on 

the system and then assign employees accordingly.   

In the same manner, the Regional Director overlooked uncontradicted evidence from 

each of the Foremen—including the Union witnesses— establishing that they exercise 

independent judgment in responsibly directing employees and that procedures do not dictate or 

compel every particular course of action.  Foremen testified that the procedures do not address 

every event and circumstance, that each job is different, each interruption on the system presents 

a different set of variables, and it is the Foreman’s responsibility to assign and direct the work so 

that it performed safely and efficiently in light of those specific conditions.  If the crew on the 

job cannot solve the problem or encounters an unexpected obstacle, it is the Foreman’s 

responsibility to troubleshoot the problem and decide on and direct the crew on the appropriate 

course of action.  Procedures do not govern every aspect of work, and do not address every 

conceivable situation.  It is the scope of the job, the Foreman’s assessment of the complexity and 

the conditions at the time that guide his decisions.  

The Regional Director’s decision also fails to address, much less analyze, the 

unquestioned independent judgment Foremen are required to exercise when they function as the 

On-Call Supervisor for the entire system, when they serve in the role as the single point of 

contact during storms and other disruptions on the system, and when they run major projects.   
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In order to ensure a prompt response to any disruptions on the distribution system (from a 

vehicle hitting a pole to a major storm in the Philadelphia area), PECO’s Customer Response 

organization maintains an “On-Call Supervisor” 24 hours a day, seven days a week.  This role is 

staffed interchangeably in 12 week rotations by Supervisors and Foremen in the Customer 

Response organization.  When a Foreman is functioning as the On-Call Supervisor, he is 

responsible for responding to any inquiries from trouble mechanics in the field, addressing and 

resolving any problems or safety issues with a particular job, and for determining the need for 

additional personnel or equipment.  If the On-Call Supervisor cannot handle the issue over the 

telephone, he reports the issue to the job site to troubleshoot the problem and directs the 

employees on the best and safest way to resolve the problem.  The On-Call Supervisor has the 

authority to direct the OCC to call in additional personnel who are then assigned to the Foremen 

in the field.  There is no other supervisor present.  The following testimony from Foreman 

Schmitt exemplifies the record evidence on this issue that was not addressed by the Regional 

Director: 

Q. One of your roles as the on-call Foreman is to respond to 
issues that a crew out in the field encounters to walk them 
through and direct their work to ensure that the work is 
done properly and safely, correct? 

A. Yeah. 

Q. Are there occasions when you’re the on-call Foreman when 
the issue is so complex or challenging that you need to 
report to work and report to the job? 

A. I’ve reported to jobs when I’ve been on-call . . . 

Q. When you receive these calls and you provide direction 
how do you handle the issue, do you need to check with 
your supervisor before providing the direction and 
guidance?’ 

A. No.   
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Q. Before you decide whether you can handle the issue over 
the phone or whether you need to go in, in person to 
troubleshoot the issue, do you need to consult with your 
supervisor? 

A. No.   

Q. In fact, that’s the responsibility of the on-call person isn’t 
it, to make those judgments and those decisions 
independent to ensure that the work is done properly and 
safely? 

A. That’s a small part of it.  That’s a small part of the being 
on-call . . .  

Q. And when you’re the on-call Foreman over the course of a 
weekend there’s no supervisor on duty, correct? 

A. No. 

Q. And when you’re on-call at night there’s no supervisor on 
duty is there? 

A. No. 

(N.T. 1643-1645) 

Similarly, the Regional Director chose to ignore testimony about the independent 

judgment and authority exercised by a Foreman when serving as the “single point of contact” or 

“SPOC” on behalf of the Company during a storm or other disruption on the system.  Foremen 

and Supervisors receive special training on the responsibilities of the SPOC, and when 

functioning in that capacity serve as the final authority for the Company in dealing with 

conflicting or competing demands on the system, work priorities, dealing with local police 

departments and other public safety agencies, and speaking on the Company’s behalf with the 

Pennsylvania Public Utility Commission.   

The Regional Director similarly chose to ignore testimony regarding the responsibility 

and authority of Foremen when one functions as a Foreman in overseeing and managing large 

and complex jobs.  Foreman Quigley testified about his responsibilities in planning, staffing and 
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overseeing the replacement of three electric substations in the City of Philadelphia over the 

course of a nine-month period in 2018.  Quigley described it as “a complex job” in which he is 

responsible for overseeing three separate crews conducting the work.  Quigley stated that the 

project has been broken down into 14 different packages “and it keeps growing.”  Quigley 

explained the impossibility of fully planning projects in advance, noting that “what goes on 

paper can not necessarily be done on the street. . . . I’m ahead of every crew making sure that 

everything is going to go properly.”  Quigley testified that if the job went poorly or was not 

completed properly it would be his responsibility.  Nowhere in his testimony did he even suggest 

that his responsibilities in overseeing three separate crews’ work and its timely completion was 

routine or dictated by a procedure.  To the contrary, he described it as an enormously complex 

job with a number of moving parts that required him to use his experience and judgment as a 

Foreman to ensure that the work is done properly and in a timely fashion by the three crews 

assigned to the job.   

Similarly, Foreman Smith testified that among his responsibilities as a Foreman in the 

Transmission & Substation group is to assign and direct the annual overhaul and maintenance of 

the substations at the Peach Bottom nuclear plant. Smith testified that the job typically involves 

30 work orders that take weeks to plan. Smith testified that based on the scope of the Peach 

Bottom work, the size of the crew would range from a minimum of nine to as many as 20, plus 

contractors.  Smith testified that he runs the job and that it’s his responsibility to make sure that 

the job gets done each year within the outage window allocated by the power plant. Smith further 

testified that it is his responsibility to ensure that the job is performed correctly by his crews and 

it is his responsibility to sign off on it.   Nowhere in his testimony did Smith in any way suggest 
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or imply that the judgments in running this complex job at the Peach Bottom substation are 

“routine” or dictated by procedure.   

The Regional Director’s decision did not take into consideration overwhelming evidence 

that PECO’s Foremen regularly exercise independent judgment in the assignment of work, the 

assignment of overtime, and in responsibly directing work. As a result the decision prejudices the 

Company’s right and obligation to safely operate its power transmission and distribution 

systems. Therefore the Board should grant the Company’s request for review and reverse the 

decision and determination of the Regional Director.11 

 
 The Regional Director’s Decision Departs From Board and Judicial Precedent. 

The Regional Director’s decision misconstrues and misapplies the controlling law in four 

significant ways.  First, the Regional Director’s conclusion that the Foremen’s judgment is based 

on their “experience, expertise, training or education” and therefore is not independent is 

expressly contrary to the Supreme Court’s holding in NLRB v. Kentucky River Community Care 

Inc. and cannot in any way be reconciled with the Court’s ruling.  Second, the Regional 

Director’s decision that the Foremen’s judgment is not independent because “they perform and 

oversee the difficult and critical work of the crews based upon heavily prescribed procedures” is 

a misapplication and misinterpretation of the Board’s decision in Oakwood Healthcare and 

subsequent Board cases dealing with the issue of independent judgment.  (D&DE at 18).  Third, 

                                                 
11 Moreover, there was no acknowledgement or analysis in the DD&E of the Foremen’s exercise of independent 
judgement in other contexts.  Testimony and documentary evidence clearly demonstrated that Foremen design 
assessments to evaluate candidates; conduct assessments; review resumes; complete and sign off on evaluations; 
and, approve readiness for progression. Sutter West Hospital, Case 20-UC-076774, 2012 BL 494115 (2012) 
(unpublished) (degree of control over hiring necessarily involves the exercise of independent judgment). Moreover, 
Foreman Steger testified that he can escalate “super offenders” of safety and other rules and has the authority to 
recommend discipline. Starwood Hotels and Resorts, 350 NLRB 1114, 1116 (2007) (fact that employee has the 
authority to initiate discipline in and of itself suggests independent judgment); Lakeland Health Care Associates, 
LLC v. NLRB, 696 F.3d 1332, 1338-40 (11th Cir. 2012) (authority to decide level of discipline based on assessment 
of infraction evidence of independent judgment). 
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the Regional Director’s analysis of the Foremen’s “responsible direction” misapplies the Board’s 

decisions in Croft Metals, 348 NLRB 717 (2006); Golden Crest Healthcare Center, 348 NLRB 

727 (2006); and Oakwood Healthcare. (D&DE at 20-21).  Fourth, the Regional Director’s 

reliance on what he describes as the “utility industry” supervisory cases (D&DE at 5, 19) is 

misplaced because those cases are factually distinguishable from the present case in critical 

ways. 

In Kentucky River the Supreme Court rejected the Board’s position that judgment based 

on an employee’s professional or technical qualifications and experience is not “independent” 

and expressly rejected the Board’s holding in Providence Hospital, 320 NLRB 717, 729 (1986) 

that “Section 2(11) supervisory authority does not include the authority of an employee to direct 

another to perform discrete tasks stemming from the directing employee’s experience, skills, 

training or position.” The Court dismissed the Board’s distinction that the source of the judgment 

determines whether it’s independent:   

“The Board, however, argues further that the judgment even of employees 
who are permitted by their employer to exercise a sufficient degree of 
discretion is not ‘independent judgment’ if it is a particular kind of 
judgment, namely, ordinary professional or technical judgment in 
directing less skilled employees to deliver services. … [T]he Board’s 
categorical exclusion turns on factors that have nothing to do with the 
degree of discretion an employee exercises. … [T]he breadth of this 
exclusion is made all the more startling by virtue of the Board’s extension 
of it to judgment based on greater experience as well as formal training 
[brief citation omitted].  What supervisory judgment worth exercising, one 
must wonder, does not rest on ‘professional or technical skill or 
experience’?  If the Board applied this aspect of its test to every exercise 
of a supervisory function it would virtually eliminate ‘supervisors’ from 
the Act.” 

532 U.S. at 714-15.  532 U.S. at 714.  The Court held independent judgement may be based on 

an individual’s technical education, training and experience and expressly rejected Providence 

Hospital, where the Board held otherwise. Id. at 714, fn. 1. 
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Despite the Supreme Court’s express rejection of the Board’s definition of independent 

judgment, the Regional Director inexplicably continued to rely on it by concluding the 

Foremen’s judgment is not independent because it is based on technical skill and experience,  

and then compounded his error by citing Providence Hospital, the very case the Supreme Court 

called into question. (D&DE at 18 ). Similarly, the Regional Director cites for the same principle 

Mississippi Power & Light Co., 328 NLRB 965 (1999) whose reasoning the Court also 

undermined in Kentucky River.  While the Regional Director also cites, without discussion, 

Oakwood Healthcare on the issue of independent judgment, the Board’s decision in Oakwood 

Healthcare does not support the conclusion that if judgment is based on the individual’s 

experience, expertise, training or education it is not “independent.” (D&DE at 18). The point was 

expressly rejected in Kentucky River and Oakwood Healthcare so held.  Oakwood Healthcare, 

348 NLRB at 692 (noting existence of “independent judgment” does not turn on whether the 

judgment uses professional or technical expertise).  

Moreover the Regional Director’s conclusion that Foreman oversight is “based upon 

heavily prescribed procedures” and therefore their judgment is not independent is a 

misapplication of Oakwood.  (D&DE at 18). The Board has cautioned that an analysis of 

“independent judgment” under § 2(11) is not a ‘yes you have it no you don’t’ determination.  

Rather, in Oakwood, the Board explained that “actions form a spectrum between the extremes of 

completely free actions and completely controlled ones, and the degree of independence 

necessary to constitute a judgment as ‘independent’ under the Act lies somewhere in between 

these extremes.”  Oakwood, 348 NLRB at 693.   

The Regional Director’s knee-jerk reaction—that because PECO is a heavily regulated 

utility with numerous and substantial procedures (not identified in the record) Foremen must not 
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possess any independent judgment—fails to undertake any analysis on the Foremen’s degree of 

independent judgment and is inconsistent with Board and judicial cases on the subject.  See e.g. 

RCC Fabricators Inc., 352 NLRB 701, 719 (2008) (adopting ALJ’s determination that plant 

foremen were supervisors within the meaning of the Act where they made “complex and 

sophisticated judgments” and that the “breadth and complexity of his authority encompassed the 

power and duty to make independent judgments as to those assignments”; difficulty of the 

operation and the “potential hazard to employees” due to on-the-job dangers suggest that 

“assignment process required exercise of a highly significant degree of independent judgment in 

order to assure safe and efficient operations.”); Berthold Nursing Care Center, 351 NLRB 27 

(2007) (rejecting argument that LPNs do not have the authority to discipline because employee 

rules and personnel handbook dictated violations and level of discipline for each violation); 

GGNSC Springfield v. NLRB, 721 F.3d 403 (6th Cir. 2013) (putative supervisor’s authority to 

select among options or choices sufficient evidence of independent judgment); Entergy 

Mississippi, Inc. v. NLRB, 810 F.3d 287, 298 (authority to weigh various factors in making 2(11) 

judgments sufficient evidence of independent judgment);  

The Regional Director correctly notes the Foremen are responsible for assigning and 

directing work in the “Employer’s vast and varied utility operation, including emergent incidents 

resulting in widespread outages and other threats to public safety.” (D&DE at 18).  He then fails 

to explain, however, his conclusion that Foremen judgments made in that environment are 

nevertheless “limited and routine.”  This startling disconnect is contrary to numerous Board and 

court decisions where the level of complexity or hazard of the job supports the conclusion that 

the decisions that are made in that environment necessarily involve some level of independent 

judgment and discretion and are not merely routine or clerical.  See e.g., American Commercial 
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Barge Line Inc. 337 NLRB 1070 (2002); RCC Fabricators Inc. supra; NLRB v. Prime Energy 

Limited Partnership, 224 F.3d. 206, 211 (3d Cir. 2000) (shift supervisors at a cogeneration plant 

who “weighed the relative urgency of the immediate and unforeseen problems and directed Plant 

Operators to undertake necessary tasks” exercised independent judgment); Maine Yankee Atomic 

Power Co. v. NLRB, 624 F.2d 347, 357 (1st Cir. 1980) (rejecting Board’s finding of insufficient 

independent judgment in light of “dozens of complex systems” falling under the putative 

supervisors).12  Indeed in the Section 2(11) cases addressing indicia other than “assign” or 

“responsibly direct,” the Board concludes from the fact that the employee possesses—for 

example—the authority to hire, discharge or discipline, the implementation of those decisions 

must necessarily involve the exercise of independent judgment.  The Regional Director erred in 

not drawing the same conclusions here, particularly given the complex, dangerous, and remote 

environment in which the Foremen perform their responsibilities.  

In short, the Regional Director disregarded the Board’s admonition in Oakwood that “the 

mere existence of company policies does not eliminate independent judgment from decision-

making if the policies allow for discretionary choices.”  Oakwood Healthcare, 348 NLRB at 693.  

The Regional Director ignored overwhelming evidence that Foremen regularly make judgments 

in the assignment and direction of work in complex and potentially dangerous situations, and that 

the procedures do not address all circumstances or all incidents.  The Regional Director failed to 

address those subtleties and simply concluded in effect: “PECO’s a heavily regulated business 

with a lot of procedures so therefore the Foremen must not have any independent judgment.”  

                                                 
12 Indeed, the Court noted: “We fail to see how selecting the correct operating procedures, whether written or not, 
governing such a vast array of instruments and equipment in all possible permutations of emergency and more 
routine situations, directing the other employees in the performance of the procedures so selected, and coordinating 
all their efforts in a unified scheme of operation, can be said not to depend upon an exercise of independent 
judgment. That judgment is hopefully informed by strict training and written procedures, but it is judgment 
nonetheless; it is not simply the conditioned reflex of an automaton.”  Maine Yankee, 624 F.2d at 363. 
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Compare, Glenmark Associates, Inc. v. NLRB, 147 F.3d 333, 341 (4th Cir. 1998) (abrogated on 

other grounds) (“The Board mistakenly assumes that because there is an established procedure 

for handling a particular scheduling situation, nobody is required to think.”). 

The Regional Director similarly misapplied the Board’s cases on “responsible direction.”  

Under the Act, “responsibly direct” includes instructing employees on how to perform jobs 

properly and in what order.  Croft Metals, 348 NLRB 717, 722 (2006) (finding leads “instruct 

employees how to perform jobs properly, and tell employees what to load first on a truck or what 

jobs to run first on a line to ensure that orders are filled and production completed in a timely 

manner.”).  “Direction” encompasses both making discrete assignments of specific jobs and 

monitoring employee performance to make certain that tasks are performed correctly.  Golden 

Crest Healthcare Center, 348 NLRB 727, 730 (2006).  Making discrete assignments has been 

defined as deciding what job will be performed next or who shall do it, provided the direction is 

both responsible and carried out with independent judgment.  Oakwood Healthcare, 348 NLRB 

at 694.  Although the preponderance of the evidence here showed that the Foremen responsibly 

direct the employees in the field under these definitions, the Regional Director—inexplicably 

without any factual analysis—concluded that PECO had not delegated to the Foremen the 

authority to direct the work and the authority to take corrective action if necessary.   

The Regional Director also ignored that Foremen are selected and trained specifically to 

independently ensure the quality and productivity of employees, to ensure that each job is done 

according to the Company’s standards and expectations, and to correct work that does not.   They 

observe and check the work of the crew, respond to issues that arise on the job and issue 

instructions to address those issues.  They may reassign an employee from one job to another or 
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from one crew to another as needed, coordinating with other Foremen.  The Foreman is 

responsible for ensuring that each job is completed as required.   

Each Foreman is required to perform and document safety and driver audits on the 

performance of the work by his employees, and to correct any behaviors he sees that are unsafe 

or not compliant with standards.  The Regional Director’s conclusion that this authority is 

“distinct from a general requirement that putative supervisors must have the authority to 

evaluate performance standards” has no basis in the case law.  (D&DE at 20).  Neither case 

cited by the Regional Director, Community Education Centers, 360 NLRB 85 (2014) or WSI 

Savannah River Site, 363 NLRB No. 113, Slip op. at *2 (2016) imposes a general requirement 

that putative supervisors must “evaluate performance standards”. (D&DE at 20). 

Moreover, the Regional Director completely misconstrued the cases on accountability 

and whether the Foremen may suffer adverse consequences if their employees perform poorly.  

Although the determination of accountability requires a review of the employer’s written 

policies, job descriptions, performance evaluations and other documents, the Regional Director 

chose to mention only the performance evaluations and even there ignored the substance of the  

evaluations. He instead summarily concluded, notwithstanding the evaluations’ specificity on the 

issue of accountability, that they were “inconclusive and include only vague references that do 

not demonstrate accountability for the work of others.”  (D&DE at 20).  That conclusion cannot 

be reconciled with the goals and comments of every single Foremen evaluation produced. See, 

supra, pp. 23-24 and Confidential Exs. 0001-0120.  

The Regional Director also misapplied the legal standard and facts on whether Foremen 

may face adverse consequences for the poor performance of their crew.  While the Regional 

Director inappropriately dismissed the examples cited by the Employer (D&DE 20), the law does 
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not require that a Foreman actually have suffered adverse consequences, but only that he may.  

Oakwood, 348 NLRB at 692. (must be prospect of adverse consequences). Here, the selection, 

training, and performance evaluations—as well as the testimony of the Foremen—all establish 

that it is an expectation of the Foremen that their crews do their jobs correctly and safely and that 

it is the Foremen’s responsibility to ensure that is accomplished.    

Moreover, the uncontroverted evidence shows that at least two Foremen in fact were held 

accountable for the performance of their crews and were disciplined accordingly.  Master 

Technician Doherty was verbally warned for defective work performed by a technician under his 

supervision and Foreman Nolan received a written reprimand for two instances involving 

infractions of two employees who were under his direction. The Regional Director’s dismissive 

treatment of these examples as “hardly dispositive” and that any discipline must be “solely” for 

the deficiency of others is contrary to the case law.  See Oakwood, 348 NLRB at 691-92.  

(D&DE at 20). The very reason Doherty and Nolan were reprimanded was because they were 

responsible for the performance and behavior of their crews.   

The Regional Director’s reliance on what he describes as the “utility industry” 

supervisory cases is misplaced because those cases are factually distinguishable in critical ways.  

(D&DE at 5, 19).  The conclusion in Mississippi Power & Light Co., 328 NLRB 965 (1999) that 

system dispatchers were not functioning as supervisors was based in part on the fact that the 

assignment and direction of field personnel was the responsibility of the field supervisors.  Id. at 

972.  In this case, the PECO Foremen hold that exact responsibility.  Moreover, unlike in 

Mississippi Power, PECO Foremen are actually held accountable for others, as evidenced by the 

Company’s policies and discipline issued to two Foremen.     
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Similarly, Entergy Mississippi, Inc., 357 NLRB 2150 (2011) focused on single outages, 

and the Board found that the crew already assigned to that area usually covered the outage.  357 

NLRB at 2156.  (D&DE at 5).  By contrast, Gas Foremen, for example decide which crew will 

have its job curtailed and be reassigned to address a  leak, and while Customer Response 

Foremen are told the location of the work order, they are not told who is going to do the work or 

how many people to assign.  As the Regional Director admitted, Foremen often assign crew 

based on factors other than proximity.  (D&DE at 19).  As to overtime, unlike the putative 

supervisors in Entergy Mississippi, Foremen have the authority to direct the crew to stay, over 

their objection.13   

As to being held accountable for the mistakes of others, in Entergy Mississippi the 

employer submitted examples that clearly showed the putative supervisor being held accountable 

only for his own mistakes.  Entergy Mississippi, Inc., 357 NLRB at 2155   Although PECO is not 

required to show actual evidence of Foremen having been held accountable, here Foremen in fact 

have been held accountable for others, as evidenced by the performance reviews, the verbal 

counseling Doherty received, and the written reprimand Nolan received.  Lakeland Health Care 

Associates, LLC v. NLRB, 696 F.3d 1332, 1345 (11th Cir. 2012) (“performance evaluations … 

when corroborated by live testimony or other evidence, are obviously relevant to the issue of 

responsible direction.”).14 

                                                 
13 It is the possession of authority to carry out the supervisory function that is required, not its actual exercise.  
Arlington Masonry Supply, Inc., 339 NLRB 817, 818 (2003); see, also, Mountaineer Park, Inc., 343 NLRB 1473, 
1474 (2004) (existence of the power, rather than its actual exercise, determines whether the individual is a 
supervisor); see, also, NLRB v. Prime Energy, 224 F.2d at 210 (“Once the existence of supervisory authority is 
established, the degree of frequency of its exercise is of little consequence.”). 
14  The Regional Director’s citation to NLRB v. NSTAR Electric Co., 798 F.3d 1 (1st Cir. 2015) is also inapposite.  
Unlike NSTAR, PECO did not waive key arguments regarding independent judgment and that the Foremen prioritize 
schedules in emergent cases based upon the status of a case and can route field employees from one spot to another.  
The Court suggested that such judgment would be independent and not circumscribed by detailed instructions.  798 
F.3d at 13. 
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 Compelling Reasons Support the Board Reconsidering the Restrictive Approach 
in Supervisory Cases.  

Even if the Board concludes that the Regional Director’s analysis and conclusions are 

consistent with Kentucky River and Oakwood Healthcare, this case is a good example of the 

head-scratching results that can be produced when a Regional Director applies his interpretation 

of the Board’s supervisory status cases to a given employer.  There are compelling reasons why 

the Board should reconsider its analytical framework in analyzing supervisory status cases, 

particularly in the utility, power generation and other highly complex and dangerous operations 

that provide an essential service to the public.  

First, the Regional Director expressly acknowledged PECO’s “vast and varied utility 

operation, including emergent incidents resulting in widespread outages and other threats to 

public safety” and acknowledged the Company’s obligation to provide safe and reliable electric 

and gas service to over 2 million customers.  (D&DE at 2, 18).  He summarily concluded, 

however, that the Foremen nevertheless were not supervisors primarily because in his view, they 

do not exercise independent judgment in assigning and responsibly directing work.  That 

conclusion then begs the question: if the Foremen are not the supervisors in the field, then who 

are?15  

Here, the Regional Director’s decision contains no explanation or analysis as to who is 

supervising the Company’s complex field operations if the Foremen are not.  Indeed there was 

no testimony refuting the characterization by the Foremen that the Building Supervisors are 

rarely in the field, that many of them lack field experience and spend the vast majority of their 

day focused on managerial and administrative issues. Notably the Regional Director did not find 

                                                 
15 In the system dispatcher cases, the Regional Director and Board at least noted that the system dispatchers in their 
view were not assigning the work, but rather that was the responsibility of the supervisors in the field.  See, e.g., 
Mississippi Power & Light Co., 328 NLRB 965, 972 (1999) (“nearly all their assignments are made by the field 
supervisor” rather than the putative supervisor). 



 - 48 -  

otherwise.  In short, the Regional Director’s decision inappropriately suggests that PECO’s 

highly complex and extensive gas and electric transmission and distribution systems are 

effectively constructed and maintained on autopilot.   

Former Chairman Miscimarra’s suggested approach would help avoid absurd results such 

as the one in this case, where a Regional Director mechanically applies his view of independent 

judgement in the assignment and direction of work, without regard to the nature of the work and 

who in fact is supervising it. Therefore the Board should take into account the nature and 

realities of the employer’s operations, the work performed by undisputed statutory supervisors, 

and whether it is plausible to conclude that all supervisory authority is vested in the persons other 

than the putative supervisors at issue in this case.  Buchanan Marine, LP, 363 NLRB No. 58, 

Slip op. at *5 (December 2, 2015) (Miscimarra dissenting) (identifying three common-sense 

factors the Board must consider in conducting a realistic appraisal of the statutory indicia set 

forth in Section 2(11), so as to “avoid conclusions regarding supervisory status that fail the test 

of common sense”—in other words, "[i]f one accepts the Board's finding that the disputed 

employees are not supervisors, does that produce a ludicrous or illogical result . . .”);.  See also 

LakeWood Health Center, 365 NLRB No. 10, Slip op. at *4-5 (December 28, 2016) (Miscimarra 

dissenting).    

It is well-established that the Board already considers the ratio of supervisors to rank-

and-file employees and, where that ratio is unrealistic, will undertake a practical evaluation. See, 

e.g., D&T Limousine Service, Inc., 328 NLRB 769, 778 (1999) (holding individual was a 

supervisor where, if she were not, the employees at the facility would have no on-site 

supervision); Essbar Equipment Company, 315 NLRB 461, 466 (1994) (holding individual was a 

supervisor where he received slightly higher wages than field employees and, “[b]ut for him, 
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there would have been no one at the site with any authority”). Here the Regional Director missed 

the significance of the issue because he put the ratio of supervisors to employees in the 

“secondary indicia” box and then compounded his error by misreading the PUC’s acceptance of 

PECO’s span of control that the Foremen function as the supervisors in the field. (D&DE at 22) 

Following the framework proposed by former Chairman Miscamerra would prevent this 

categorical diminishment of factors simply because they are deemed “secondary” and result in 

more realistic supervisory determinations that reasonably reflect the employer’s operations.  

Second, notwithstanding extensive litigation involving multiple utilities and power 

companies, the Board still has not developed an analytical framework that defines the contours 

of “supervisor” in these industries in a way that is consistent with Section 2(11) as interpreted by 

the Courts of Appeals and the Supreme Court.  Indeed, the frequent ping-ponging of the Entergy 

cases between the Board and the Fifth Circuit suggest the Board’s approach needs significant 

review and revision given that Courts of Appeals regularly reject Board decisions regarding 

utility or power supervisors.  See, e.g., Entergy Gulf States Inc. v. NLRB, 253 F.3d 203 (5th Cir. 

2001) (reversing Board in Entergy Gulf States, Inc., 330 NLRB 196 (2000); see also, Entergy 

Mississippi Inc. v. NLRB, 810 F.3d 287, 297-98 (5th Cir. 2015) (vacating and remanding in part 

Entergy Mississippi, Inc., 361 NLRB 892 (2014)). 

Third, the Supreme Court admonished the Board in Kentucky River that the “independent 

judgment” element applies to all 12 of the listed supervisory functions in Section 2(11) and that 

the Board may not apply it more strictly or differently to one of the twelve functions versus the 

others.  Kentucky River, 532 U.S. at 707.  The Board’s cases since Oakwood, however, suggest 

that the exercise of “independent judgment” is virtually assumed where the putative supervisor 

has the authority to hire, discipline, or discharge, but where the function is “assign” or 



 - 50 -  

“responsibly direct,” the requirement of “independent judgment” is applied, as this case shows, 

in an unrealistic manner.  Following the framework suggested by Former Chairman Miscimarra 

would help eliminate that bias by applying the aforementioned holistic, common sense-driven 

approach.  

VI. CONCLUSION 

For all these reasons, PECO respectfully requests that the Board grant the Request for 

Review and reverse the Regional Director’s Decision and Direction of Election because the  

Foremen and related positions are supervisors under the Act.  
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