
UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

              

  ) 

       )  

       ) Chapter 11 

In re:       ) 

       ) 

TOPS MARKETS, LLC,     ) Case No. 18-22277 (RDD) 

       )  

)   

)    

       )   

Debtor   )  

       ) 

      ) 

       )       

 

ATTACHMENT TO AMENDED PROOF OF CLAIM 

 

1. Paul J. Murphy, Regional Director for Region 3 of the National Labor Relations 

Board (the Board), Niagara Center Building, 130 S. Elmwood Avenue, Suite 630, Buffalo, New 

York 14202, is the statutory agent of the Board and is authorized under the National Labor 

Relations Act (NLRA), 29 U.S.C. §§ 151-169, to make this Amended Proof of Claim on behalf 

of the claimants described below. 

2. The Board has exclusive jurisdiction to determine the liability of Tops Markets, 

LLC (the Debtor), for unfair labor practices and to determine the amount of Debtor’s backpay 

and monetary liability. See Nathanson v. NLRB, 344 U.S. 25, 27 (1952); San Diego Building 

Trades Council v.Garmon, 359 U.S. 234, 245 (1959); In re Tucson Yellow Cab, 27 B.R. 621, 

622-23 (Bankr. 9th Cir. 1983); In re Shippers Interstate Service, 618 F.2d 9, 12 (7th Cir. 1980). 

The Board is the exclusive public agent chosen by Congress to enforce the NLRA and is “a 

[bankruptcy] creditor as respects the back pay awards” it issues. Nathanson, 344 U.S. at 27. 
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3. The debt in unfair labor practice Cases 03-CA-192010 and 03-CA-196668 is 

evidenced by the Board’s Order, dated May 9, 2018, adopting the findings and conclusions of the 

Administrative Law Judge in which the Judge found that the Debtor had committed unfair labor 

practices within the meaning of Section 8(a)(1) and (5) of the NLRA, 29 U.S.C. §§ 158(a)(1) and 

(5), by, inter alia, failing to implement and adhere to the wages, terms, and conditions of work as 

set forth in its collective-bargaining agreement with the United Food and Commercial Workers, 

Local 464A. The Administrative Law Judge’s Decision and the Board’s Order discussing these 

findings are attached to the initial Proof of Claim filed on August 17, 2018.  Among other things, 

the Board’s Order requires the Debtor to make the affected employees, at its facility located in 

LaGrangeville, New York, whole by way of reimbursements for any losses they incurred through 

its failure to implement and adhere to the terms in the collective-bargaining agreement. Debtor’s 

liability for backpay for affected employees, as further set forth below, commenced on January 

25, 2017, the date on which the contract should have been implemented, and accrued through 

February 21, 2018, the filing date of the Debtor’s petition.
1
 

4. Pursuant to the Board’s order, employees are entitled to backpay and interest, 

reimbursement for medical expenses, fringe benefit payments for pension, welfare, legal, and 

education funds, and excess tax liability.  Exhibits 1 and 2 attached herein to the Amended Proof 

of Claim set forth the Board’s amended calculations for the wage and benefit priorities, itemized 

interest and excess taxes, and the general unsecured claim. 

5. (a) Wage priority, permitted under 11 U.S.C. § 507(a)(4), including vacation, 

sick time and personal days, is claimed in the total amount of $47,866.31 during the period from 

January 25, 2017 through February 21, 2018, the date Debtor filed its petition for bankruptcy. 

                                                           
1
 The Board will be filing a separate Application for Administrative Expenses pursuant to Section 503(b)(1)(A)(ii) 

of the Bankruptcy Code, 11 U.S.C. § 503(b)(1)(A)(ii), for post-petition wages and benefits awarded as backpay 

pursuant to a Decision and Order of the Board. 
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(b) Contributions to an employee benefit plan, permitted under 11 U.S.C. § 

507(a)(5), is claimed in the total amount of $65,341.99 during the period from January 25, 2017 

through February 21, 2018, the date Debtor filed its petition for bankruptcy.   

(c) The remainder of the Board’s pre-petition claim is a general unsecured 

claim totaling $159,057.38.  This figure is derived from wages and benefits owing prior to the 

180 days pre-petition period, interest and excess tax liability. 

DATED at Buffalo, New York this 20th day of August, 2018. 

 

 

       Respectfully submitted, 

 

 

       /s/ Paul J. Murphy 

_________________________  

PAUL J. MURPHY     

Regional Director    

National Labor Relations Board, Region 3  

Niagara Center Building    

130 S. Elmwood Avenue, Suite 630   

Buffalo, NY 14202     
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