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UNITED STATES OF AMERICA 
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INTERNATIONAL BROTHERHOOD OF 
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And       Cases:  01-CB-219768 
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TEAMSTERS, LOCAL 25 

       Administrative Law Judge 

And       Elizabeth Tafe 

 

DHL EXPRESS (USA), INC. 

 

LOCAL 251’S OBJECTION TO 

MOTION FOR SUMMARY JUDGMENT 

 

Introduction 

 

 This matter is before the Administrative Law Judge on a Motion for Summary Judgment 

filed by Charging Party DHL Express and General Counsel on the eve of trial.  Respondent 

Local 251 avers that the Motion is untimely and without merit. 

 General Counsel alleges, and the parties agree, that on May 1, 2018, Local 251 

established picket lines at Charging Party’s facilities in Westborough and South Boston, 

Massachusetts.  Local 251 asserts that that Charging Party was not neutral.  Local 251’s 

Affirmative Defenses, filed June 4, 2018, aver: 

1. The Complaint fails to state a claim upon which relief may be 

granted. 

2. DHL Express is a joint employer with DHLNH, such that any 

alleged concerted activity directed at DHL Express constitutes lawful, primary 

activity. 

Opposition 



2 
 

3. DHL Express is a franchisor to DHLNH as franchisee, such that any 

alleged concerted activity directed at DHL Express constitutes lawful, primary 

activity. 

4. DHL Express is an ally to DHLNH, such that any alleged concerted 

activity directed at DHL Express constitutes lawful, primary activity. 

In its Answer to Amended Complaint, Local 251 further averred that any misconduct was de 

minimis.   

 Trial was initially set for July 10, then rescheduled to July 31, 2018.  On July 30, 2018, at 

about 5:30 p.m., Charging Party emailed a twenty-four (24) page summary judgment motion, 

together with 135 pages of exhibits.  At about 7:30 p.m., General Counsel emailed a motion in 

support of charging party’s motion.1  Neither pleading was e-filed due to a system breakdown, so 

Your Honor did not receive the papers until trial the following morning.   Local 251 objected to 

the Motion as untimely.  Your Honor denied the Motion from the bench as untimely and granted 

in part and denied in part the Motion on the merits2 and offered Local 251 this opportunity to 

supplement its opposition on the record. 

Summary of Argument 

 The Motion is plainly untimely.  Section 102.24 of the Board’s Rules and Regulations, 

allows a party to seek summary judgment twenty-eight (28) days prior to trial.  This permits the 

parties a fair opportunity to respond and the Board adequate time to consider the motion.  This 

time frame should serve as a benchmark for fundamental fairness.  Filing the Motion literally on 

the eve of trial, after documents and witnesses have been subpoenaed, petitions to revoke filed 

                                                           
1   For simplicity the motions will be referred to as “the Motion” or “Charging Party’s Motion.” 

 
2   The Motion was granted as to the “de minimis” defense and otherwise denied. 
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and argued, and trial preparation completed by the parties and the Judge, wasted resources and 

caused unfair prejudice to Local 251. 

 On the merits, the Motion should be denied.  The joint employer, ally and franchisor 

defenses challenge General Counsel’s claim that Charging Party is neutral.  Raising these issues 

as affirmative defenses is an appropriate way to ‘flag’ the issues for trial.   

Argument 

I.  The Motion is Untimely.   

 Filed less than twenty-four (24) hours prior to trial, the Motion is clearly untimely.  The 

Complaint was filed May 21, 2018, and Local 251’s Answer, which first raised the Affirmative 

Defenses, was filed June 4.  The Amended Complaint adding Local 25 was filed June 26 and 

Local 251’s Answer was filed July 5.  Thus, General Counsel and Charging Party had almost two 

(2) months to challenge the Affirmative Defenses, but failed to do so. 

 At the outset, the Motion is untimely under Board Rule 102.24.  At trial, Local 251 

argued that Rule 102.24 allows just twenty-eight (28) days prior to trial to file a summary 

judgment motion.  General Counsel and Charging Party responded that this Rule applies only to 

motions filed with the Board, and that a later section of the Rules, with no specific time limit, 

allows such motions to be filed with the ALJ.  But contrary to these assertions at trial, the 

Motion was in fact filed pursuant to Rule 102.24.  The Motion states: “[P]ursuant to Section 

102.24 of the Board’s Rules and Regulations, see Boeing Co., 19-CA-32431, 2011 WL 2597601, 

n.3 (June 30, 2011), [Charging Party] moves for summary judgement on each of Local 251’s 

affirmative defenses.”  Emphasis added.  Motion at 4.  

 It is true that another section, Rule 102.35, allows motions for summary judgment to be 

considered by the ALJ, that Boeing creates an exception to Rule 102.24, and no time limits are 
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specifically imposed.   But certainly, that does not permit General Counsel and Charging Party to 

file last minute motions indiscriminately.  To the contrary, dispositive motions filed on the eve of 

trial ought to be denied.  For example, in Mt. Sinai Hospital and 1199, National Health and 

Human Service Employees Union, 331 NLRB 895, 896 (2000), Respondent filed a motion for 

deferral to arbitration several days before the hearing opened. At the outset of the hearing, the 

ALJ denied the motion as an untimely to the extent it sought dismissal of the complaint and 

advised the parties that he would defer ruling on the deferral request in the motion until after 

evidence and briefs. 

 Finally, consideration of this Motion unfairly prejudices Local 251.  Not only is its trial 

preparation disrupted, it must prepare a record to support an objection that should never have 

been required.  The interim 10(l) avoidance agreement must necessarily be extended.  Local 251 

was unfairly presented with a Hobson’s choice of either bifurcating and delaying the hearing or 

acceding to an incomplete record to the Board in the event of a special appeal.  As a policy 

matter, considering this Motion virtually invites last minute filings and strategic delays.  The 

Motion should be denied as untimely. 

II. The Motion Should be Denied on the Merits. 

 Remarkably, General Counsel and Charging Party omit any reference whatsoever to the 

applicable legal standard for consideration of a summary judgment motion.3  The Board will not 

                                                           
3  Although styled as motions for summary judgment, they are more accurately motions to strike 

affirmative defenses, since no judgment would ensue if the motions were granted.  In that 

respect, they should not be granted because “whether or not these defenses are legally or 

factually correct, it cannot be said that they are sham or otherwise improper.”  Rochester 

Musicians Assn. Local 66, 207 NLRB 647, 648 (1973), enf. den. on other grounds, N.L.R.B. v. 

Rochester Musicians Ass'n Local 66, (2nd Cir.1975). 
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grant motions for summary judgment unless there is “‘no genuine issue as to any material fact”’ 

and “‘the moving party is entitled to judgment as a matter of law.”’ Security Walls, LLC, 361 

NLRB No. 29, slip op. at 1 (2014) (quoting Conoco Chemicals Co., 275 NLRB 39, 40 (1985)). 

“Under [Board] Rules, however, a party opposing summary judgment has a somewhat lesser 

burden than under the Federal rules.”  Emphasis in original.   Lhoist North America of 

Tennessee, Inc., 2015 WL 3545224, at *1 (Miscimarra, concurring).  

A. Summary Judgment Regarding the Joint Employer Standard is Inappropriate 

due to the Uncertainty in Board Law. 

 

 Summary judgment is inappropriate where there is a conflict or ambiguity in Board law.  

Heuer International Trucks, 273 NLRB 361 (1984).  In Heuer, the Board considered summary 

judgment regarding a particular bargaining unit and denied the motion.  The Board held:  

[I]t is well settled that a motion for summary judgment should only be granted when 

issues of fact and law are not in dispute. Here it cannot be disputed that there exists 

a conflict in Board law regarding the appropriate service department unit. 

In International Harvester Co., 119 NLRB 1709 (1958), the Board held that 

“partsmen” though working with “craftmen” were excluded from the bargaining 

unit since they did not exercise craft skills. The Board also applied International 

Harvester Co. recently in Taylor Bros., 230 NLRB 861, 870 (1977). There the 

Board excluded partsmen from the mechanic unit. However, in Austin Ford, 136 

NLRB 1398 (1962), cited by the Respondent, the Board found that the mechanics 

there were not a separate appropriate unit and stated that all service and parts 

department employees should be included in the same bargaining unit. Similarly, 

as noted by the Respondent, in Graneto-Datsun, 203 NLRB 550 (1973), the Board 

refused to separate mechanics from the rest of the service department employees 

and dismissed the 8(a)(5) allegation because there had been no demand for 

recognition in the appropriate unit. In Gregory Chevrolet, 258 NLRB 233 (1981), 

the Board included parts department employees with mechanics. Therefore, as 

clearly indicated by the inconsistency in the cited cases, it would be highly 

improper to grant the Motion for Summary Judgment when we have concluded that 

a clarification of existing Board law on this issue is required. 

 
Emphasis added. 

 

 This case presents at least two legal uncertainties regarding joint employer, so summary 

judgment is inappropriate.  First, as everyone in the case has noted, joint employer doctrine is in 
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flux.  Compare Browning-Ferris Industries of California, Inc., 362 NLRB No. 186 (2015) with 

Hy-Brand Indus. Contractors, Ltd., 365 NLRB No. 156 (2017), reconsideration granted, order 

vacated, 366 NLRB No. 26; see also “NLRB Considering Rulemaking to Address Joint 

Employer Standard,” NLRB.gov, May 8, 2018.    The dichotomy is so striking that General 

Counsel and Charging Party are not even on the same page.  Compare Charging Party Motion at 

18 (“Browning-Ferris was wrongly decided and does not reflect the views of the current Board.”) 

with General Counsel Motion at 1, n.1 (“For purposes of this Motion, the General Counsel does 

not join in the Charging Party’s specific assertion that [Browning-Ferris] was wrongly 

decided.”).4   

 Second, the Motion offers no legal support for the proposition that a joint employer 

defense can be waived.  Local 251 will address whether its conduct amounted to a “clear and 

unmistakable waiver,” but this doctrine has never been applied in the context of a secondary 

boycott defense.  So again, movants cannot satisfy the Board’s summary judgement requirement 

that the law is clear. 

B.  “Joint Employer” is a Lawful Defense to 8(b)(4)(i)(B) and (ii)(B). 

                                                           
4     Nor has General Counsel taken a position on the issue.   

3. Have there been charges raising joint employer issues in secondary boycott 

cases? If so, please describe the GC's experience with such cases. 

We do not have a report reflecting which charges alleging unlawful secondary 

boycott conduct (i.e., alleging violations of Sections 8(b)(4)(A), 8(b)(4)(B) or 8(e)) 

may have raised joint employer issues. However, none were submitted to the 

Division of Advice and, thus, the General Counsel has not been presented with such 

cases. 

 

SUBJECT: Report on the Midwinter Meeting of the ABA Practice and Procedure Under the 

National Labor Relations Act Committee of the Labor and Employment Law Section, 2017 WL 

1018652, at *21–22. 
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 Charging Party and General Counsel apparently concede there is no legal support for 

their position that “joint employer” is not a viable defense.  In the Motion, movants struggle to 

extricate themselves from circular arguments and straw men.5   But the bottom line is: In no case 

has the Board held that activity directed at a joint employer is secondary; nor has it ever held 

that a joint employer is neutral.   

                                                           
5     For example, the Motion at 3 claims the Board has not recognized “joint employer” as a 

defense to picketing against a party “without a duty to bargain,” but ‘duty to bargain’ is a straw 

man.  It does not define neutral status.  Movants then claim Charging Party “had no duty to 

bargain and, therefore, remained neutral,” but the two (2) cases cited concern 8(a)(1), (3) or (5) 

claims and have nothing to do with secondary boycott or neutral status.  And the second case, 

Goodyear Tire and Rubber Co., 312 NLRB 674 (1993), contradicts movants’ argument that joint 

employer status was waived in the representation proceeding.  While the Board ultimately 

determined that respondents were not, as a factual matter, joint employers, it stated: 

 

In general it can be said that the cases on which [respondents] rely do not quite 

stand for the proposition which they propose: i.e., that both the Union and the Board 

are bound by what the parties consent to during a representation election. It may 

well be they are bound if the matter has truly been litigated, particularly an issue 

such as unit description. However, unit description is not the issue here, but whether 

Goodyear and RDR can rely on what they regard as a Regional Director-approved 

legal conclusion that TU was the sole employer. The cases on which they rely are 

distinguishable in many ways and I do not regard myself bound by them. 

 

The fact that the Regional Director adopted the TU-Teamsters stipulation in that 

regard is of little significance. The adoption is mainly a matter of efficient 

processing of representation petitions. It is only common sense that if the parties to 

a representation proceeding are satisfied with their agreement and if it does not 

clearly breach any important policy of the Act, then the Regional Director, too, will 

be satisfied. That is not to say that he might not reach a different conclusion if the 

matter is actually litigated. Of course, the stipulation for certification precluded the 

litigation of any issue such as joint employer. 

 

Goodyear Tire & Rubber Co., 312 NLRB at 688. 
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 Contrary to movants’ assertion,6 there are numerous cases holding that a joint employer is 

not neutral.7   For example, in Teamsters, Local 559 (Atlantic Pipe Corp.), 172 NLRB 268, 273–

74 (1968), the Board conclusively held that joint employer status is a defense to secondary 

boycott. The Board held: 

Thus, the concept of a joint employer appears to apply in unfair labor practice 

cases. Although research has revealed no case in which this concept has been 

applied to a secondary boycott situation, I cannot find any precedent holding that 

such a concept would not be so applicable. 

Thus, I find that, as noted above, the interrelationship of supervision first by White 

Oak and then by Atlantic must be considered a major factor in evaluating the 

relationship between the two companies.  

I find and conclude that these corporations are in fact as well as in 

law joint employers within the meaning of the Board precedent above cited. 

Accordingly, I find and conclude that the picketing at Atlantic's yard by the 

Respondent Union was part of the Union's lawful primary activities directed against 

Atlantic as well as White Oak. Such picketing being primary in nature is not a 

violation of Section 8(b)(4)(i) and (ii)(B) of the Act. 

 

Cited with approval, Milk Drivers Local No. 471, 209 NLRB 24, n.25 (1974).  See also 

Teamsters Local 557, 338 NLRB 896, 897 n.3 (2003) (Liebman concurring) and cases cited 

therein; Service Employees Intern. Union Local 525, AFL-CIO, 329 NLRB 638, 640 (1999) 

(“where it is demonstrated that the targeted entity exercises substantial, actual, and active control 

over the working conditions of the primary's employees, that entity may be found to have 

                                                           
6    Movants state no “Board decision hold[s] that a “joint employer” claim is an available 

defense here.”  Motion at 19. 
 
7       It is appropriate to raise “joint employer” as an affirmative defense.  E.g. Service 

Employees Intern. Union Local 525, AFL-CIO, 329 NLRB 638, 647 (1999) (“In its second 

affirmative defense, Respondents submit that Lerner, as managing agent for the Washington 

Square building, was a joint employer.”). 
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relinquished its 8(b)(4)(B) protections.”);8   Chauffeurs, Teamsters and Helpers Local Union No. 

776, 313 NLRB 1148, 1153 (1994) (“Unless the evidence establishes that Drivers, Inc. and 

Pennsy Supply were … joint employers, alter egos, or allies in the strike, as claimed by the 

Respondent as affirmative defenses, the picketing … violated Section 8(b)(i) and (ii)(4) of the 

Act.”);  Teamsters Local No. 85, 253 NLRB 632, 635 (1980); Teamsters Local Union No. 688, 

211 NLRB 496 (1974);  Carpenters (AFL-CIO) (Levitt Corp.), 127 NLRB 900, 905 (1960) (“the 

first question to be resolved is whether Sullivan and Commonwealth are in fact subcontractors or 

are, as alleged by Respondents, joint employers.”).   

 In a particularly misleading passage, movants claim that Browning-Ferris of California, 

362 NLRB No. 186 (2015), “made it clear that its decision did not apply to issues under 8(b)(4).”   

Motion at 18.  Movants state that the dissent expressed concern that “neutral parties normally 

protected from picketing could be treated as employers” and that the majority responded that its 

decision was not intended to modify existing law.  True as far as it goes, but not for the 

conclusion movants claim.  What the dissent actually said was this: 

More specifically, the majority redefines and expands the test that makes two 

separate and independent entities a “joint employer” of certain employees. This 

change will subject countless entities to unprecedented new joint-bargaining 

obligations that most do not even know they have, to potential joint liability for 

unfair labor practices and breaches of collective-bargaining agreements, and to 

economic protest activity, including what have heretofore been 

unlawful secondary strikes, boycotts, and picketing. 

 

Emphasis added.  Browning-Ferris, 2015 WL 5047768, at *25.  So, it was not the application of 

joint employer to secondary boycott (and other doctrines) that concerned the dissent, but its 

                                                           
8    A case cited by movants for Local 251’s burden of proof, Motion at 20, but disregarded 

for its discussion of the 8(b)(4)(B) defense. 
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redefinition and expansion.  Contrary to movants’ assertion, the colloquy actually suggests that 

the dissent accepts application of joint employer doctrine – albeit more narrowly defined. 

C.  “Joint Employer” Defense Cannot be Waived. 

 In no case has the Board held that joint employer defense - that the alleged secondary 

object is not neutral by virtue of joint employer status – can be waived.  Absent clear case law, 

there is no basis for summary judgment. 

D.   Alternatively, Local 251 did not Waive this Defense. 

 Charging Party and General Counsel mistakenly argue that Local 251 is foreclosed from 

arguing “joint employer” because the Union withdrew an earlier representation petition.  

Charging Party Memorandum at 14-17.  But General Counsel just ten (10) months ago made 

clear that a Union does not waive its right to bargain with a joint employer by failing to name it 

in representation proceedings.  See Securitas Security Services USA, Inc., and Bechtel National, 

Inc., joint employers, 2017 WL 9439265 (N.L.R.B.G.C).  There, General Counsel found that the 

Union “was not fully aware of the relationship between the employers when it failed to name 

Bechtel in the representation proceedings and the Union’s conduct did not evidence a “clear and 

unmistakable waiver.’”  This is in part because “the Union did not have the whole picture until it 

began representing employees” after certification.  And just as here, the employers failed to 

provide the Union with information pertinent to their relationship. 

 The evidence here will show that Local 251 became fully aware of Charging Party’s joint 

employer status after the representation petition was filed.  Charging Party and DHLNH share a 

seamless operational relationship, including shared work space, equipment, information, package 

pickup and delivery procedures, and customer data.  Charging Party sets various hiring and 

employment standards, including pre-hire qualifications and uniforms; it receives and processes 
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customer complaints about employees.  It reports allegations of employee misconduct and 

monitors and/or approves disciplinary action. 

 Pre-election, Charging Party’s anti-Union consultant told employees that DHLNH was 

beholden to Charging Party; that it had to “kiss their a**.”  He also stated that Local 251 should 

have filed against Charging Party.  After certification, Local 251 learned in bargaining that 

Charging Party’s rules and practices governed virtually every aspect of company operation.  

Charging Party and DHLNH share a seamless operational relationship, including shared work 

space, equipment, information, package pickup and delivery procedures, and customer data.  

Charging Party sets various hiring and employment standards, including pre-hire qualifications 

and uniforms; it receives and processes customer complaints about employees.  It reports 

allegations of employee misconduct and monitors and/or approves disciplinary action.  Often 

DHLNH President Palker would say that he had to take a particular action because Charging 

Party required it.  Often, DHLNH would comment that it could not agree to a Union demand, or 

needed the Union to agree to its demand, because Charging Party insisted on it.  For example, 

Palker said he could not provide Teamsters Health and Welfare because Charging Party would 

not pay for it.  Consequently, Local 251 communicated with Charging Party through back-

channels.  Exhibit A (Affidavit of Mathew Taibi).   Ultimately, DHLNH insisted that Charging 

Party retain ultimate authority over terms of employment in the Management Rights provision of 

the CBA.  Charging Party is named in the DHLNH CBA multiple times.  Exhibit B.   

 After certification, Local 251 began representing bargaining unit members in potential 

disciplinary actions.  On several occasions, DHLNH insisted on a particular disciplinary action 

because it was required by Charging Party.   As a condition of the strike settlement agreement, 
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DHLNH agreed to notify Charging Party of the settlement and request that it withdraw the unfair 

labor practice charges against Local 251.  Exhibit C.  

E.  Charging Party is a Franchisor 

 Charging Party cites no case holding that franchisor status is irrelevant to an 8(b)(4)(B) 

claim, so there is certainly no basis to claim that movants are entitled to summary judgement.  To 

the contrary, the hallmarks of franchisor status – exclusivity, common trade names, operational 

control – are clearly relevant.   

 The Board has repeatedly held that certain types of franchisor arrangements would 

amount to circumstances in which the franchisor is not neutral.  For example, in Teamsters Local 

456 (Carvel Corp.), 273 NLRB 516, 519, 1984 WL 37098, at *6, the Board examined whether 

Carvel franchises were protected as neutral.  The Board held: 

[O]ur initial inquiry herein is whether Grossman, the licensee, is a neutral party and 

thus subject to protection by the Act from secondary picketing. The answer to that 

question “can be resolved only by considering on a case-by-case basis the factual 

relationship which the secondary employer bears to the primary employer up 

against the intent of the Congress as expressed in the Act to protect employers who 

are 'wholly unconcerned' and not involved in the labor dispute between the primary 

employer and the union.”  In resolving this question, the Board traditionally looks 

to such factors as the degree of common ownership; common control of daily 

activities, including labor relations policies; the extent of integration of business 

operations; and the dependence of one employer on the other for a substantial 

portion of its business. No one of these factors is, in and of itself, sufficient to either 

confirm or deny the alleged neutral status of a party to a dispute. Rather, all factors 

must be weighed in order to assess accurately the nature of the parties' relationship. 

Applying these principles to the facts of the instant case, we find that Grossman 

and Carvel are neutral parties in their relationship to one another. 

 

See also Parklane Hoisery Co., 203 NLRB 597, 612 (1973) (franchisor and franchisee may 

properly be considered sufficiently integrated to warrant their unitary treatment, for various 

statutory purposes.).  In sum, the Board examines all the pertinent aspects of the franchisor 

relationship to determine whether the entities are a sufficiently integrated enterprise.  While the 
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exclusive purchasing aspect of the relationship is not alone determinative, the remainder of the 

relationship may well be.   

[T]he Board holds “that franchisees who purchase their stock in trade … from 

their franchisor's suppliers will not, merely by virtue of their commitments in that 

connection, be considered functionally integrated with their franchisor.” Moreover, 

assuming arguendo, that the functional integration herein exceeds what might be 

expected from “truly separate enterprises,” this factor36 “is but one of four aspects 

scrutinized to ascertain if a single-employer relationship exists,” and “it will not 

alone confer single-employer status absent overlap in at least some of the other 

aspects analyzed.”  

 

Citations omitted.  Canned Foods, Inc., 332 NLRB 1449, 1464–65 (2000). 

 

 Franchisor status is clearly relevant to joint employer status to the extent it surpasses 

exclusive purchasing arrangements and (possibly) brand protection.  As the dissent noted in 

Browning-Ferris, “[t]he majority's new test appears to require specific analysis of whether 

the franchisor shares or codetermines “the manner and method of performing the work.’”   2015 

WL 5047768 at 25. 

For many years, the Board has generally not held franchisors to be joint employers 

with franchisees, regardless of the degree of indirect control retained.78 The 

majority does not mention, much less discuss, the potential impact of its new 

standard on franchising relations, but it will almost certainly be momentous and 

hugely disruptive. Indeed, absent any discussion, we are left to ponder whether the 

majority even agrees with the statement of the General Counsel in his amicus brief 

that “[t]he Board should continue to exempt franchisors from joint employer status 

to the extent that their indirect control over employee working conditions is related 

to their legitimate interest in protecting the quality of their product or brand.  
  

Emphasis added.  Miscimarra and Johnson, dissenting. And dissenting in McDonalds USA, LLC, 

2016 WL 97422, then-Member Miscimarra wrote “[s]ection 8(b)(4)(B) protects neutral 

employers, including franchisees, from being embroiled in a dispute just because they do 

business with a common franchisor.”  Emphasis added.   

 

Opposition 

https://1.next.westlaw.com/Document/I2c676fbf4d4011e5b86bd602cb8781fa/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad73aa5000001650f94fe441787ae2a%3FNav%3DADMINDECISION%26fragmentIdentifier%3DI2c676fbf4d4011e5b86bd602cb8781fa%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=bdd64b8565e36d626ebef3e8bf52d871&list=ADMINDECISION&rank=8&sessionScopeId=f09bf0f550a395503b7f54e6c5d7c50c249115019316fea15335c7674059bf2a&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29#co_tablefootnoteblock_78


14 
 

F. Charging Party is an Ally. 

 Movants seem to misunderstand ally doctrine and misstate its application to this case.  

The ally doctrine is a defense to an 8(b)(4)(B) charge “where the secondary employer against 

whom the union's pressure is directed has entangled himself in the vortex of the primary 

dispute.” National Woodwork Manufacturers Association v. N.L.R.B., 386 U.S. 612, 627 (1967).   

Famously,  

Two statements by Senator Taft have been taken to summarize the legislative 

history of Section 8(b)(4) with respect to what constitutes a neutral employe [sic] 

or, as the Act now reads, “person.” 

This provision makes it unlawful to resort to a secondary boycott to injure the 

business of a third person who is “wholly unconcerned” in the disagreement 

between an employer and his employees. [Emphasis supplied.] [93 Cong. Rec. 4198 

(1947), reprinted in II Leg. Hist. 1106 (NLRA, 1947)]. 

 

Later, in a post-legislative reflection on the purpose of the provision, Senator Taft 

stated: 

 

The secondary boycott ban is merely intended to prevent a union from injuring a 

third person who is not involved in any way in the dispute or strike. [I]t is not 

intended to apply to a case where the third party is, in effect, in cahoots with or 

acting as part of the primary employer. [95 Cong. Rec. 8709 (1949).] 

 

Carpenters (Missoula White Pine Sash), 301 NLRB 410, 415 (1990). 

 

 It is true that “when a secondary does work which but for the strike would have been 

done by the strikers, and that work helps the primary to avoid the strike's impact by continuing to 

provide goods and services to his customers in his name, the primary is using the secondary 

employees as strikebreakers, and the union may appeal to them as though the primary had 

imported them onto his premises.” Local 245, Graphic Arts Intl. Union, 220 NLRB 407, 411–12, 

1975 WL 5973, at *8–10.  It is also true that an employer becomes an ally by redirecting work 

that would have been performed by the struck employer to other employers.  In Teamsters, Local 
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560, 248 NLRB 1212, 1214–15 (1980), the Board examined this issue as applied to a corporate 

parent with multiple ‘independent’ warehouses: 

In our view, CMS, insofar as its warehousing functions are concerned, exhibits “an 

appreciable integration of operations and management policies” indicative of a 

single enterprise. CMS does its national business through local branches which 

have substantial autonomy in day-to-day matters. But the business performed by 

the branches is CMS business as much as it is branch business. … Thus it is the 

regular business practice of CMS to provide from other branches, where the 

headquarters computer shows them to be available, those items which one branch 

has sold but cannot ship. The sale, not the shipment, determines the branch credit 

for the profit made. Evidently this pattern of cross-shipping represents management 

policy at the corporate level. Because the warehousing operations are integrated in 

this manner, any branch can suffer an interruption of its warehousing operation, 

such as would accompany a strike, with hardly any immediate effect on its business. 

The branch could continue to seek and take orders as usual. 

Not only are the other branches available to take up the slack in shipping; they are 

programed to do so without the necessity of making any special arrangements. This 

insulation from the effects of a strike is not due primarily to technological advances 

or sophisticated inventory techniques. It derives from the virtual certainty that the 

other branches will perform the struck work. Should an independent contractor put 

itself into such an arrangement with the primary employer, it would, by performing 

the struck work, become an “ally” and lose its neutrality.   Where, as here, the 

arrangement is with a commonly owned business whose performance of the struck 

work is dictated by existing corporate policy, we see no necessity in awaiting proof 

of the actual performance of struck work before concluding that the nonstruck 

branches are “acting as part of” CMS and are not “wholly unconcerned” with one 

branch's labor disputes.  Moreover, in conjunction with the corporate policy of 

cross-shipping, the control CMS exercises over branch labor relations, though not 

on a day-to-day basis, is a factor which gives CMS the appearance of a single 

employer by way of tactical advantage in dealing with labor disputes at the local 

level. On these facts, we find that there was no attempt to involve a neutral in the 

Union's primary dispute. Accordingly, we will dismiss the complaint. 

 

Citations omitted. 

 Here, the evidence shows that Charging Party was directly involved in the labor dispute 

as an ally.  According to testimony elicited at trial on August 2, Charging Party sent its 

Controller, Seth Evans, and Operations Manager Laurice Bancroft to PVD station in advance of 

Opposition 



16 
 

the strike to assist DHLNH with their “operations.”  DHL Express Senior Director of Labor 

Relations Joseph Yates attempted to pressure IBT representative Bill Hamilton to end the strike.  

He stated that “significant resources are being expended” to continue operations in Providence 

and elsewhere despite the strike, and that these resources could not be recouped.  Yates asked 

Hamilton to “help curtail the unnecessary strike at PVD.”    “I am available to discuss any issues 

or concerns between now and whenever matters at PVD come to resolution.”  All of this 

occurred before Local 251 extended picket lines to South Boston and Westborough.  Exhibit D 

(Yates to Hamilton April 30, 2018).  Charging Party’s Field Supervisor, William Perry, re-routed 

air cargo bound for PVD.  Exhibit E (Perry Affidavit to NLRB, par. 14,15).   Charging Party’s 

counsel did not dispute that Charging Party performed DHLNH work the previous day.  Exhibits 

F, G.9  In the Motion, Charging Party presented no evidence supporting its claim that it did not 

support DHLNH during the labor dispute, asserting instead that Local 251 had an obligation to 

present evidence in its Answer.  Motion at 23.   

G.  De Minimis Picketing Violations Should be Dismissed. 

 The Board has held that brief picketing, even if technical misconduct, will be considered 

de minimis and will not violate the Act.  For example, in Service Employees International Union, 

Local 525, 1992 WL 1465677, the Board held: 

The entire episode could not have taken more than a few minutes and was the only 

time that any blocking allegedly occurred. Yet, it is undisputed that the Union made 

no effort to prevent four or five other employees from entering the building. Thus, 

there is no pattern of obstructive conduct here …. Even assuming this incident 

qualifies as blocking, it was momentary and noncoercive, amounting to an 

inconsequential act of misconduct. See, Ornamental Iron Work Co., 295 NLRB No. 

53 (JD at 12) (June 1989). In fact, the entire incident may be considered de 

                                                           
9   Charging Party argues that it was not any ally because no work was being performed at the 

time of the picketing, but this is nonsensical.  No work was performed because no one was at 

work to perform it. 
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minimis in that it was of limited duration, impact and significance. Thus, it does 

not warrant condemnation as a violation of Sec. 8(b)(1)(A). See, Musicians Local 

76 (Jimmy Wakely Show), 202 NLRB 620, 621 (1973). 

 The evidence will show that ten (10) minutes after Charging Party’s counsel 

notified Local 251’s counsel that DHLNH was not on-site in South Boston, the picketing 

ceased.  Exhibit H (Email from Fisher to Gursky and reply).  While it is true that 

picketing commended in South Boston at about 5:00 a.m., it is also true that Local 251 

understood that DHLNH had been on-site in South Boston the previous day.  Charging 

Party’s counsel was so notified and has, to this day, never denied this assertion.  Exhibit 

G (Letter from Gursky to Fisher).    

Conclusion 

 For the foregoing reasons, the Motion should be denied. 

       Respectfully Submitted,  

 

       Teamsters Local 251 

       By their attorney, 

 

       /s/ Marc Gursky  

       Marc Gursky, Esq. 

       GURSKY|WIENS Attorneys at Law, Ltd.  

       1130 Ten Rod Road, Suite C-207 

       North Kingstown, RI 02852 

       P) 401-294-4700 

       F) 401-294-4702 

       mgursky@rilaborlaw.com    

 

 

CERTIFICATE OF SERVICE 

 

 I hereby certify that on the 7th day of August, 2018, I e-filed this document through the 

Agency’s website, e-mailed a copy to Michael A. Feinberg, Esq. at maf@fczlaw.com, Robert 

Fisher, Esq. at rfisher@seyfarth.com and Colleen Fleming, Esq. at Colleen.Fleming@nlrb.gov 

and filed a copy with the Regional Director  

        /s/ Jessica Marsh  
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