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EMPLOYER'S MOTION TO DISMISS PETITION 

Wolf Creek Nuclear Operating Corporation ("the Employer"), for the reasons stated 

below, hereby moves to dismiss the Petition in 14-RC-168543 due to the Region's previous, final 

and binding decision in Case 17-UC-210, in which the Acting Regional Director determined that 

the petitioned-for employees, in the instant Petition, are managerial employees under the Act and 

therefore excluded from representation for the purposes of collective bargaining by International 

Brotherhood of Electrical Workers, Local 225 ("the Petitioner" or "the Union"). 1 

I. Statement of Facts 

1. Petitioner represents approximately 400 of the Employer's 1,100 employees. 

2. On January 28, 2016, Petitioner filed Case 14-RC-168543, petitioning to 

represent "All full-time and part-time Buyers I, II, III and Lead Buyer employed by the 

Employer at its facility near Burlington, Kansas to be included in a separate unit.'' 

3. On May 4, 2000, the Acting Regional Director issued a Decision, Order and 

Clarification of Bargaining Unit ("Order"), in Case l 7-UC-210, finding the Employer's Buyers 

to be managerial employees under the National Labor Relations Act, and thereby excluded from 

coverage of and representation under the Act. See Decision attached hereto as Exhibit A. 

II. Standard of Review 

4. NLRB Rules and Regulations §102.63(a) require that "[a]fter a petition has been 

has been filed ... if it appears to the regional director that there is reasonable cause to believe that 

a question of representation affecting commerce exists, the regional director shall prepare and 

cause to be served upon the parties ... a notice of hearing." 

1 International Brotherhood of Electrical Workers, Local 304 is now known as International 
Brotherhood of Electrical Workers, Local 225. 
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5. Section 9( c )(1) of the Act states that when a representation petition has been filed, 

"the Board shall investigate such petition and if it has reasonable cause to believe that a question 

of representation affecting commerce exists shall provide for an appropriate hearing upon due 

notice." 

6. Here, under the unique circumstances presented by the case, Petitioner has 

provided no evidence that a hearing or an election is appropriate, nor can it. Accordingly, there 

is no question concerning representation. As a result the Petition should be summarily dismissed 

without a hearing. 

III. NLRB Rules and Regulations §102.67{g) Precludes Relitigating the Regional 
Director's Prior Action 

7. Under the NLRB Rules and Regulations §102.67(g) "the regional director's 

actions are final unless a request for review is granted. See Maphis Chapman Corp., 151 NLRB 

73, 84-85 (1965) (holding regional director's decision final and binding). 

8. Petitioner failed to file a Request for Review in 17-UC-210, or in any way 

manifest its disagreement with the Acting Regional Director's May 4, 2000, decision preventing 

Petitioner from representing the Buyers. 

9. Furthermore, the Buyers' current duties and job assignments are substantially 

identical to those described in the Order. 

10. The Regional Director should enforce Rule 102.67(g) and his prior decision by 

dismissing the instant Petition for Certification. 

IV. The Petition Should be Dismissed Under the Doctrine of Res Judicata 

11. Res Judicata bars relitigation of a claim that a party raised in a prior adjudication. 

Embodied in the doctrine of res judicata, is that a "right, question or fact distinctly put in issue 
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and directly determined by a court of competent jurisdiction... cannot be disputed in a 

subsequent suit between the same parties or their privies .... " Southern Pacific R. Co. v. United 

States, 168 U.S. 1, 48-49 (1897). Under the doctrine of res judicata, a final judgment on the 

merits bars fmther claims by parties or their privies based on the same cause of action. 

Cromwell v. Cty. ofSac, 94 U.S. 351, 352 (1877); Lawlor v. Nat'l Screen Svc. Corp., 349 U.S. 

322, 326 (1955). The Supreme Court has determined that agency proceedings bar future 

proceedings through operation of the doctrine of res judicata. United States v. Utah Constr. & 

Mining Co., 384 U.S. 394, 422 (1966). For a future claim to be barred the parties must have had 

a full and fair opp01tunity to litigate the matter at issue in the prior proceeding. Kremer v. 

Chemical Constr. Co., 456 U.S. 461, 480-81 (1982). 

12. Petitioner filed both Case 17-UC-210 and the instant Petition. In both cases 

Petitioner sought (and seek) to represent Employer's Buyers. It can hardly be disputed that the 

formal hearing in Case 17-UC-210 provided Petitioner a full and fair opportunity to paiticipate in 

the adjudication process, including present evidence and engage in the formal hearing process 

(and to appeal the result). This process, of which resulted in a final judgment on the merits of 

the case and the issues therein. 

V. Remedy Sought and Conclusion. 

13. The Regional Director should dismiss the instant Petition because under Rules 

and Regulations §102.63(a) as there is no question concerning representation. The Regional 

Director has already found the Employer's Buyers to be managerial employees under the Act. 

Therefore there is no question concerning representation. The Region's previous decision should 

not be disturbed. Were the Regional Director to hold otherwise, any party could continue to 

relitigate issues taking multiple "bites at the apple" until it achieved the result it wanted. That 
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waste of resources and disregard for the administrative process is exactly what the rules and 

reviewing courts prohibit. 

14. Given that Rules and Regulations §102.67(g) holds the Regional Director's 

actions are final unless a request for review is granted, the Order issued in 17-UC-210, must be 

considered final and binding as no Request for Review was granted. Therefore, the instant 

Petition must be dismissed. 

15. The doctrine of res judicata applies. Any question concerning representation of 

the Buyers was resolved in 17-UC-210, which included paiticipation by the same parties to the 

instant Petition, the same Buyer classification, a formal hearing, and a final decision on the 

merits of the question concerning representation 

16. For the foregoing reasons, the Regional Director should dismiss the Petition. 

Dated: Februai·y 1, 2016 
Overland Park, KS 

4 
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UN.l'I'E:D STJ\TES or l\.M£~tc1\ 

BEFORE THE-NA710NAL Lr.EOR RELAT~O~S BOARD 
SEVENTEENTH REGlON 

WOLF CRE~K NUCLEAR OPER/'.TING 
CORPOPAT I ON 

Employer-Petitioner, 

and case l 7-uc-210 

!N'TER:NAT.tONA.L BHOTHEP.HOOD OF 
ELECTRICAL WORKERS, LOCAL 304, 
AFL-CIO, 

Union 

DECIS~ON, OR.DER .ANO 
CLARIFICATION OF BA.RGA.INING UNIT 

Upon a petition duly filed under Section 9(b) of the 

National Laber Relations Act, as amQndad, a hearing was held 

oetore a hearing officer of the National Labor Rel(l.Lloul::I Board. 

Pursuant to the provisions of Section 3(b} of the Act 1 the 

aoard has delegated its authority in this p~oceeding to the 

und~rsigned Acting Regional Director. 

Upon the entire record in this proceeding, the undersigned 

f.ind.s: 

l. ':'he hearing off lc.;~t·' o .L'ulluc.i::;; u1ddt! oL. t...h~ 111;<:1.l:ing .;:c.e 

free f:::-eim prejudicial error and are hereoy affirmed. 

2. The E~ployer-Petitior.er, Wolf Creek Nuclear Operating 

Co~9oracion. js a corpor3tion wL~h an office a~d place of 

busi~ess near BurLington, Ka~sas, where it is engag~d in the 

npP.r.::;r i rl"' nf ~ l"l!!(;:1..ear power plant and the non-retail sale of 
c·~ r i:,:· iJ: E-:;/R!) 
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electricity ge~erated by-the powe~ p:a~t. The reco=d shows that 

the Employe~-P~~itianer is ~ngaged in com.~~rce within the 

mean1!.1g o! the Ac.:L, aud 1 L will ~Her..:LuQ~e Lht: £.>u1pt>::H::::> ur Lhe 

Act tc assert iu~isdiction herein. 

3. The Unicn, In~e~nationa~ Eroth~rhood of El~ctrical 

Workers, Local 304, ~f!.i-c!0 1 is a l~bor organiz~t1on with1n the 

meaning of Section 2(5J o: the Act and is recoqnized as the: 

ccllcctivc bargaining rcpr~sontative for employees identified in 

case l'l-RC-lloU3 and others \'lat.er covered.'' by Article l.5 of 

~he parties' 1394-1997 contract. 

4. The originol petition sough~ to clari!y thG existing 

bargaining ~1 t: by excluding as mar.agerial emp.:.o~·ees the 

fellowing classifications of employees: Quality Specialists I, 

II, III, and Senior; and Buyer~ I, II, ~nd III. At the hearing, 

the Employer-Petitioner amended ~he scope or its proposed 

~xr.111~\on t.n the followinq employees: all "Internal Ouality 

Speciali~t5U 1 in the rerformance Improvement and AaG~oomcnt 

Depa:r:tmer.t who r;e:::-torm aud:i.ts unoer tl'.e suparvision of qualj ty 

~vn.l11n.tions supervisor, Steven Koenig; all ~'Ex::ernal Ouali ty 

3pecialisteu 2 in the Purcha5ing and Material Services Depar:~ent 

A: tb.e c i:ne of the hearing 1 these empl::iyee::i were 1dent1r ied 
as D.A. B~rk; R.L. Denton; D.L. Donhoe; C.J. HOlffian; M.L. L1tct; 
G.A. McClelland; and C.B. Stone. 

2 At Lhe time of th~ hearing, these ernploye~' wPrA irlAnrifiArl 
dS E .D. Bootri; , .. >i. 11rnHprn; ;,inrl T. L. Kraus~. 
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· .. ino per to rm audi rs ur:der- the supervision of purchasing and 

!l:laterial fiP.r:vi c:As ~iipi::il"'vi ~nr Victor. Canales: and all "Buy~:r:-.s" 3 

employed by the Purcha.;;ir.g and Contracts Ol;:;)pa!:lm~rnL under the 

supervision of purctas1ng and contr~cts supervisor, :am.es 

:<it.r.hP.n.<:;. 'r'hA ;,imel"lr.lwent clarif:.ss the disputed employees b~t" ;:he 

t.YlJIZ of wu.:.F. Lhey ~t.r.[urm, r<ither than by their job 

classifications.~ Conseque:i.tly, the terms ~'Quality Specialistu 

a.r.d \\Buyeru wi~l hereinafter be us~d to describe, without 

differentiacion, a group comprised at Qualicy sp~c1aliscs t, II, 

III, and Senior, and Buyers I, II, and II!, respectively, as 

described abova. 

~N!NG HISTORY 

In 1994, the Ur.ion was certified a$ the exc!usive 

ccllective-bargainlng repro$ont~tivc of a unit of employee~ 

employed by the Employer-Patitioner in cer~a1n departments and 

cl~ssification$ identified in Case l?-RC-11603. The parties 

negotiated Q collective-bargaining agreement effective Deptember 

7, l $194 through :J epL:ember ti, 19!:rl coverJ.ng the employees 

3 At the time of the '.:'!.earing / these cmploycca were identified 
a~ B.!. 3a.yle.i.-; t.t.. 3ip~; 3.J. S0mer:heldeL; <:1m.l C.s. W~ll..s. 

~he Employer-?etitioner does ~oc seek to exclude employees 
classified as Qualitv Specialists who do r.o~ perform audit 
functions. At the time of th~ hAAring, ~hA~A AmplnyPA~ included 
B.G. Stennett, who ~s s~perv~sed by quality contra: supgrvi$or 
E.H. Vet:er3on, a.nd N.S. Ru.'tlo:ct and J.W. Ccho?per, who are 
l::iUi.Jt:!.t:vi~~d ~y V.J. Co.ud.}.t!t;;;. 
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identified in that case, as well as others nlater coveredff by 

Quality 5pecia:i5ts and 9uyers were not o~iqinally coverea by 

:he parties' 1994°1997 contract. 

In August 1996, the parties negotiated a neroc.nrnr.h.r;n of 

w1de~~tanding regarding "Tar9et 900 Organi~ation 1 " which w~s a 

management program seeking the redesign of :he Eni~loyer-

eetitioner's work!orce to address changes in competition in the 

&lect:ric uc1.li. ty inc1i.1stry re.sul ting from regulatory c..:hauyeti. 

The parties aqraed that certain employees not covered by the 

p~r~ios' 1991-~997 contract would ba allowed to vota on WhQther 

to be included in the i::arga1ning unit: by an 1n~house, sec.ret 

~allct electio~.s 

Prior to che vote, the Employer-~etitionar p~epared a list 

o! eligible voters, Which included ~he names of the dlspuled 

ernplcyees. The Employer-~etitioner did not challenqe any 

emplo~cc'o voting oligibility. A majority ~f the emptoya~s in 

each job grouping, 1nslud.i.ng the Quality specialists and Buyers, 

voted Ear inclusion in the bargaining unit. 

Gubaequen~ to the election, tho portico entered 

r.eg~t:ations tor the tern1s anct conditions of employment tor the 

5 Article 9.1 of the 1994-1997 contract speciflcally provided 
for tha addition of employeP~ intn thA Axisting unit by an in
touse, secrac ballot eleccton. 
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eu~~loyees newly ~dded ·i:a- the unit. During these neqot±a4:io:r..s~ 

the Employer-Petitioner assertP.rl th~t Qua~ity Speciali~to and 

Buyers ware m.:inu.gerial e:mployee;s a.nd ~!rnuld be excluded. trom 

coverage. 'l'he Union disagreed. 

PROCEOU&!ll. HISTORY 

On Augu~t 22, 1997, the Em~luyer-Pet1t1oner filed a unit 

clar1t1cation petition in case 17~UC-207, seeking to P.xc:lude as 

manage.rial Ampl()ye-es Qu2.:ity Specialists and Buye.r:i. on Octoi;ier 

16, l.9SJ7, due to the Eu.iyloyer-Peti t:!.oner" s schedu.!.ing conflicts 

and upon the Region's request, the petition was withrlrnwn 

without prejudice. 

on Aptil 7, 1998, the Ernployer-?etitioner refiled its unit 

clarification petition under Case 17-UC-210, the hasi~ of. ~he 

instant proc~sdin9. During the interim month~, the partie$ 

negoti~te~ ~ ~uc~essor contract ef!ective tor the period 

September 24, 1997 until September 23, 2002, whir.h covered the 

terms and conditions of employment of the di5put~d employee~. 

on July s, 1998, the Regional 01rector dismissed the 

petition as untimely filed, On November 9, 1999, npo"l re-v:.ew of 

the Regional Dir~ctor's Decision ond order, the Do1'.ri:i found tltQL 

Lhe petition was timely tiled, The Board turthe~ found tr.at the 

petition wo~ld not be pr~c:uded from co4sideration merely 

hP.1":?1llSE' the disput!!!d Gmploy~es wers inq-lu.ded in a prior 

cont:i:~ct 1 as tb;: Ernployi:H -PE::tll Llone i: alleges that t:hes.:: are 
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re.a:iageriaL .employees whose axclusion may tie required. !:lee 

Washi~qton Post Co., 254 NLRB 168, 169 r:9Sll. The Board 

ro~~noco the matter for furthc: conaideration by the Regional 

Uirec!::cr. 

QUJl..LITY SPECIALISTS 

The FJmployer retitioner operates a nur:;leal:" power facility, 

regulated by the Nuclear Regulatory Cornm~ssion (NRC). NRC 

ra;;iulations, as reported in 10 C.F.R. ~r.rt 50, A~p~~rlix R~ 

maadace nuclear power facilitie~ to establi~h and execute 

''quali.ty assunmce" programs, which are comprised. of ''all those 

pl.::i.nnArl ;inrl H,YStP.JnA. t:i \""! rst";t i 1')n,q ne.r:8~$a ry to provide adequate 

co:i.fidence: that a .structure, system, or cowpuflt:HL wlll !Jt!I:Iurm 

satisfactorily in service." To comply witb the federal 

xegulation, the Employer·-Pet.itioner sat up a systsro. ot audits 

and ln!:ip~c.;Uuu::i di::rn lgH~d Lo ~rn:su.re Lhat. activities within the 

£m9loyer 1 s operations are correctly and safely performed (i.e., 

lnternal auditsf and that contractors who provide materi~l, 

equipment and !:ierv lr;es meet quality and reliab1l 1. ty standards 

[i.e., external audits:. such audits and inspections are 

p~rfo~~ed oy thQ disput~d Quality Sp~cia:ists. 

The Emplcyer-Pat1~1cner's Performance Improvement anct 

hssess~ent Department employs Quality Specialists ~o conduct 

audits of the Fmplny~r-Petitioner 1 s 0perations. The Quality 

Speci3li!ts ~epo~t to Qu~lity Eval~ations 3upervi~or, Steven 
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Koenig, who in turn repoi~s ~o the Manager1of Performance_ 

Improvement and Assi;ssment, W. B. Norton, Hoz;-ton ultiinately 

.i:-eports to Cl::..e.f OperaLing O.C[lct:1r:, clo.y WCl.!·.r.-ern. 

Audits are ge~erally initiated by a schedule that 

identifies the areas to be audited and the E:requenc,y for s1..1..ch 

audits. Pursuant co the schedule, Koenig assig~s audits to 

teams comprised of Ouality Specialists and technical 

Bpeciali3t5, who are not nece33urily purt of the quality 

evaluations depart.~enc.G For each team, Koenig designates a 

1\1 i=i.nr-r ;m<'ii rnr, /1 g'P.nflr.'llly a Quality Specialist certified. by tht:! 

l\me~ican Nationa: Gtandard In~titute (1\NOI}, 1 who i5 re~ponsible 

for developing a written plan describing tha scope ct the audit 

and r.:re;;:it. i ng P1 c:h~r:kl ist of questions ta guide the tea..rn in its 

inveBtigation. 

In drawing up the plan, the lead audit·:>r/Quality Specialist 

reviews various docum.snts, including past audits, ANSI 

standards, wrl~L~u p~u~~du~~s far the area being audited, etc. 

The lead auditor/Quality Specialist then discusses the scope a~d 

nature cf the proposed audit plan with the Nuclear Safety R~vjew 

'l'~1ese specialists can be corr.p:::-1.sec! o!: und.5.sputed b~rgain:i.ng 
unit employe~s, such as me~hanicsJ but they have the same input 
ih~o the audit as Quality Specialists. 

At; thQ time of th~ hearing, all bm: one of ti-le disputed 
Quality Dpecialia~o were certified ~s lead audito~e. 
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<tomrnittes (NSRC} Interface, and where necessary; incorporates 

the NSRC ~ccom..~¢noationa into the written p~on. In crafting the 

checklisc, the lead aud1:or/Qual1:y ~pecial~st recelves guidance 

and input from pre-prepared checklists and :r.om the team 

membero. Prior to the audit, che lead aoditor/Quality 

Speciallst submits the pia~ and checklis: for approval by 

K:ienig. 

Upon the audi~'~ conclusion, the le~cl auditor/Quality 

Specialist conducts an '\exit meetinq'' w!.th the management of the 

audited ~rea to discuss th9 resu1ts of the audit. Thereafter, 

-;;:be lt:i;i.cl C'ludi tor J Quality s9ecia.l :!.st, with iti}Ju t i. ~r..:i;..i. v ~d .C .r.um 

team members, craates a report of findings, Prior to its 

issuancQ, th~ report is submitted to Koanig for his rQvi~w. 

Koenig O.escribes Lhls review as edlLorial in nature; he makes 

changes only for the purpose of cont~ibuting to the 

understandability of tha rQport 1 without alter~ng its accuracy, 

A lead audicor/Quality specialist 1s not required to sign a 

report that he does not feel accurately co.mntun!cates the 

substantiated facts ot the evaluation. 8 

in addition to the audit process, Quality Specialists also 

perform su~veillance, wtich is defined as a "narrow scoped 

invo~tigation which datermin~s by direc~ ob?e~vat!ons th•t 

8 The record is s!lenc as co whetner a Q~alLty ~peclalist nas 
refu5ed to sign a report. 

8 ·. 



- -. 
activities are being ~erf6rmed with appllcable procedures, 

rtrawing~, RPA~ifi~~tinn~, Ptc." Similar to an audit, 

aurvei llance is car.ducted in teams that ca.n b~ i,.;(,)i~y!' .i.::H!U of 

person~el from bott within and outside of the qi.:ality 

P.vril 11ations c!Ppf.l"'tmP.nt. Fer each team, Koenig d.esignab;is a. 

".sui.-vei.llance leader," whc is g.;!nei.:;:1.lly d Qua.lily Specia..l.ist:.t1 

The surveillance leader is responsible for extracting 

requiraments fr¢m codQs, standards 1 technical specifications, 

procedures, etc. :or reference and criteria during the 

surveillance activity. The team thereafter conducts 

eur•1eillanco by collecting "obj cctivc cvidenc:e through direct 

observatio~, documentation review and/or personal interv1ews." 

If the surveillance leader determines that an exit meeting i~ 

•,.;a..r:ra.nt:od1 the toaro. may moot with r.ulnogcmcnt of the Sl,1.rveyed 

organ1zation to discuss lts tindinqs. 

The 5Urveillance le~der cree.te!I a i:eport of finding;;., !£' 

the surveillance leader is a certified auditor or if the report 

i .~: revi ewer:l ;:ind .;:i<:C.Apte.rl l;:y thi?. ~nidi t 1 eader/Quality Spec:i;;i.list;. 1 

then the ~epoi:~ can be inco~po~ated in an audit. Prior to lL~ 

issuance, the report is submitted to Koenig for approval. 

Koenig reviaws the written repo~t to insurQ that the conclusions 

9 u:·ilike th8 a.ud:. i: l i::a.d~i: I th.i:i :lU!V8illarn:.:~ 11;!..-iUt:;:! llt:~<.l noL 
be cercttiec by ANS:. 

9 
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drawn are accurate and ttat the evaluator is supportive of· those 

conclusions. Prior :-.n i ssi..:ance, the ra:?Qri; is aho tcviewed ':Jy 

the manager of pe~for~anc~ d~~essrnent. A surveillance leader 

need not sign a report that he does not feel accurateiy 

cczomunicoR tf'!~ t"h~ subs tantia.tad facts of the cvnluo.r:.ion. 

As a result of negc.Livt! f:!.ndings in the audits or 

s~rveillance, team leaders ca~ issue Performance ImprovAmP.nt 

~P.rruesta (PrR) pursuant to a corrective ncti.on program. PIR::; 

dccumenL LhL:! d.8ficiency r-ound and request that corrective action 

be taken. ~.r.y person, includinq a non-emoloyP.P., who seas a 
' . 

p:i:-oblem =an initi.s.1;.c ~ l?IR. The Cor::-eetive 11.ction l\i:v.l.ew Board 

determines what, if any, action !s to be taken to correct the 

deficiency. Issues iden:ified ?.R pi~b\P.mat~c in the audit or 

surveillance ~re acheduled for a fol~o~-up ~~~lL Lo en~ure Lhat 

corrective action nas been taken and that the issues have been 

resolved. 

~cgative findinga ar.d PlRs are di$CUti~~u with the audited 

a:::-ea. c.;eneraHy, the discussic·n is led by tho team leader or 

the team m~tn.b~r who wrote the findinq, but any team membc~, 

including bargaining unit mi=ml>!::!Ltl, can lead t.he discussion, It 

is no: unusual :or neqat:ve findings to be challenged by the 

Special.iot'o conclu:3ion:;i end the audited or9ani:1;~t..lun'ti 

conclusions, Koenig actempta to resolve tha conflict. sue, 

10 



re9ard..!.ass of the· resoi.uc ion, tne nnain~ would still i.ssue. 

Koenig explained that tha results of the repnrtR anrl PTRs 

arc reviewed ~~d diccuGaed ct quorte~ly meetinga with NGRC, 

which are attenaect by tr.e manage~ at the audited organization 

and team le~ders. Acc~rding to Ko~nig, tF.am 1P.Rn~r~ ~o n~t lead 

tr.e diacuasion3 but, =ather, ~n~wer que~tions directly put to 

thero and give perspec:ive to the reports, issues and findings. 

Tt is uncJ ear frr.im th~ rec.r:ird whether any other persons attend 

The Employer-Petitioner's Purchasing and Mate~ial Services 

Dep~rtnent also $mploys Quality Specialists to conduct audits of 

entities that $Upply goods and ~ervices to the Employer-

?etitioner. These Quality Specialists repo~t to 

Supplier/Materials Qu~lity S~pe~visor, Victor Ca~ales, who in 

turn reports to the Manager o! Purchasing and Material services 1 

Ed Schmotzer. Schmotzer ultimately reports to Chief 

,'\d:niniotrutivc Office~, G.C. Soycr. 

~xternal audits are scheduled according to estab:~shed 

procedures that identify the types of suppliers to be audited 

ar.d the frequency fo~ auch audits. According to the written 

procedures, Canales assigns aud:.ts to teams comprised of Quality 

\ij Koeniq testified that he had not a:tended a meet:ng 
"L'l.'."":ely, 11 hut then stated that he ha$ '1never attended an NSRC: 
~~~cinq." (The record is silent as to whather anyona ~lsa 
attends tha~a mGecings. 

1l 
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I . specialists and techni·::ar ·specialists, who are not n~cessarily 
l 

part: nf thP. qlln1ity P.v;;ih1;:1tions depa!:'tme:nt. These technical 

apeciali:st.:s can be com?rised of non-Qua.lily s1.H::t;lali~L1::1. Fol:" 

each teaa't'l, Canales ciesignates a "lead auditor," generally a 

Q1.1;il1ty Sf'IP.C.hlis.t certifiad by ANSI.u 

The lec1.ci. ¢.l,.l.<.l.i 1.(.1L/Qu~l.LLy Spe<.;ialist is responsible t:or 

establishing the nature, scope and objective of the audit. The 

lead auditor/Quali~y Specialist also crafts a checklist to be 

used by team members during the investigation to insure 

sufficient depth, continuity and adequate co~·era:;ie of thP. ;rnd'i t: 

ocopc. ro quid~ the Quality Specialist in craftin9 the 

checklisc, the uuali~y speclaiist can reter to pre-prepared 

check.lists. Prior to the acdit, the Qua.lit.y .sp;i.r:i.;iH:::t suomits: 

the audit plan and checkli~t for approval by C~nales. 

Quality Specia!1sts travel nationally to the on-site 

operations of the mannfac:r.urer~ anci s11ppJ 1 AiR nf prorl1.ic.ts to 

~udit the quality and reliability of the p~oduccs manufactui~u 

and the processes used to create tr.em. To achieve this end, 

Qu2lity Specialists com.n':.micat:" with axternal q\l.ali ty assurance. 

that they meet ~egulatory requirements and to see whether their 

proc!i!du::es ar~ be!ni;; i;iffactively implemented. 

ll ~T the time of ~he hea=lng, all of the disputed Quality 
Speci~liRt were certi~ied aa lead aud~tors. 

12 
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' 
1'he Q~ality Specialfa:. d.i:scusses the results of the audit 

with the audited entity and ~reates a ~epo~t of findings. Prior 

to its lssuance, the report:. i:s su.bmit1,;.ed tc Car;ales for his 

review. The results of the ~udit are thereafter shared1 via an 

Internet netwot~<:, with others i~ "the industry who rely upon the 

aud.it.s ~or use al: Lheir own plants. (Tr, 191) 

In addition to conducting independent audits, the Quality 

Specialists particip~te in audits conduc:~d by the Nuclear 

Utility Procurement Issues com..~it~ee (NUPIC~, a group or 

utilities that qc.alifies nuclear industry suppliers and shares 

the re5ults of its audit3 with members of the indus~ry. NU~IC 

holds tri-annual meetings in which the g~oup determines which 

11t"i 11 ti p,i:; wi 11 1 P.1Hi anrl./()r :participate in partic11lrlr audits. 

The sole Employei;-?etitioner ret:ire.!!lent~tiue e.t the.!;e meetings i.$ 

Quality Specialist 1 &d Booth.u 

time5 1 part of the t\vPrC ~udit teeun 1 oo~eti~e$ ~~ leader~ and 

sometines as participants. NUPIC provides :he checklist to be 

usad in such a~dits. Each t~am member r9po~ts the r~sults of 

report and results are reviewed by Canates 1 who ensures that. 

tr.er.e $.s a basis far -:he conch1si.ons r.e~chi::-d by the <llJditf)'l"' .;ind 

13 



ensurea the claricy ot c1e repoi:t. Cana.Les explained that there 

has never been a situation where he has disaqreed with thP 

f!nding3 of a Quality S.peciali5t 1 becau~e "it's based on 

requlatcry requirements ar.d is very specific to those regulatory 

requirements." 

A.s a re.s 1..llt of ;\egative findings, a Qu.:i.lity Specl=.l.LtiL c..:an 

generate a Report on Noncompliance (RON), which requires a 

su~pli~r to r~edy the prcble~. If a suppli~r refuses to act on 

a RON, cepending ~pon the severity of the issue, tne Employer

Petit:oner may cease to qualify the supplier, effectively 

cea$ing ~o do b~siness w~th it. The record is silent a$ to who 

ultimately ~akes thi$ decision. 

A Quality Specialist can also recommend that a supplier ba 

puc ''on hold." tn moot oi tuationa where thia occurs, Canale3 

aetermines through d1scuss1ons with manaqement up the chain of 

command, wh?.t.hAr suc:h rt'!r.ommAnrl,qt: ion wi 1 1 be o:iP{wovP.d. Tn 

limited situation-=s, 111here a Q\.:.~lity :3peciali:;;t has a high 

concern and believes the work should be stopped immediately, the 

~1Rl1ty SpA~1RliRt cRn nrd~r work stnpp~gA ~nrl ~rlvi~P C~nale~ of 

the action after the tact. 

on the basis of the foregoing and on the record as a whole, 

i r.nnr:11:rlf'! rh;it' t"'hi'". rli ~p:1J-P.rl Q1rnl i ry Sppc;:i ~1 i si:s '3rF.' not 

manaqecial employee~. 

14 .._ 
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ThE;: Board defines· rnariager1a1 eufployees as persons Who 

fo:rm~late, de~ermine, and effectuate an employer's polic~e~ with 

discrg~ion independent of established policy. General Dvnamic5 

Corp.1 213 NLRB 851, 657 {1974). 'l'he dl.sputed Quality 

Specialists do not engage ~n manaqeria: deci~inn-m~kina1 nor do 

they c ffcctuo te rn.a.nagemen t deci ~ions u t il i z:.ing independent 

disc~etion. Rather, their jobs are performed in compliance with 

pre-ciete:rmined ~tanrlr.r~~ e.st~blished by the plant's quality 

The disputed Quality Specialists' primary responsibility is 

t:n peir-.=.':lr.rn audits and .surveillance, which occur on. a planned 

regul.:1.:r. Lla~ll:i. Al Lhough the Quality Specialises can draft aud1 t 

plans and checklists, and even consult with the NSRC Interfac~ 

regarding the pl~ns, these drafts must bo oubmittcd through a 

chain or approval prior to che1r implementation. An~, wh1le the 

Quality Specialists are not restricted from investigating 

question$ th~t arc not opccificnlly included in the checkliot, 

the iecord does not suggest tha~ the aud.J.t can diverge from its 

~re-approved scope. The judcyrnents and dec1sions mad~ hy thA 

dicputed Quality Speciali:;it appear to be technic~~ in nature eu·J0 

limitact by preexisting established policy. Bechtel, Inc~, 225 

).!LRB 197, 198 (1976). 

~he reports generated by tho Q~~li~y S?ccioliot Gimilarly 

do not ceve~l ~ndependenc discretion, as they r~poc~ c~e 

15 
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fi~-tdiny:; tt:::iull..lr1g t'i:cm f.Jc~s aC1ducsd. by the ~eam audit. To 

ensure that the findinqs are sui;iported by the fnr:r.$, the reports 

;;.re r9ViGwed ar.O. apprcved by Q:J.alii:y Speciali~t. ~upervisoi::::1 

prio~ tc ~heir issuance. while a Quality Specialist need not 

s:qn a report if he disagrees with the findinq, thera is no 

record evidence chot thia has ever occurred. Th~ yu~~Llon of 

whether a particuiar employee is managerial must be answered in 

terms of the err.ployee1 s ac:tni'3.l ci11ti e.-:;. Ea.stQrn Camera and Photo 

Co=p., 140 NLRB SG9, 57L (1962). 

Consistent with the nat'Jre of the audit/surveillance 

prci\":8.$.S to ensure compliance with quality standards, nc.9utive 

findingl3 at:"e i:ecoi:G.l=lu .i.n Lhe reports, PIRs arLd RONs. ~uch 

action does not demonstrate independent discre:ion, as any 

~ployee, or even non-em?loyee, csn initiate corrective action 

ba~ed upon his/her perceived problem. Moreover, the Quality 

Specialists have no independent authority tn nrrler corr.ectivQ 

action thcm::;clvca. ":'he Co~rective Action Review Board, 

cornp~ised of the Bmp~oyer's sen:or man~geme~t, reviews the 

recomti',endation fo:- corrective action and ciP.t°.P.rmini;.s what, if 

v.r.y 1 corrective action is required. 

~\1rther, a conL.ict of interesi.: is not created by a Quality 

3pecia~ist 1 s repo:tinQ c! a negativA finrli ncr. 'l':"P. r:urpose of 

this reporting i~ ~c idcn:ify defieier.cie5 for correction, not 

t:Q point: OU!: w'no mace a mi.s':ake. The record d¢es not reflect 

1u 
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any negative action caken·against a~ employee or manager, bas~d 
t 

upon the audit/ surveillance report. Nar clnl?.s the record suggest 

that placing Quality Spccic.li$tt:l in the bargaining unit wuuld 

result in Quality ~pecialists ignorl.ng mistakes or 

insufficiencies, In light of th~ pntAntial deadly consequ0nce$ 

of ~uch uction, it can be a3~umed that the QualiLy Sp~~lalist 

woulc not be callously irresponsible. See Iowa Electric Light 

and PowAr r.nmn~n¥, 717 F.2ci 433, 436 {Sth Cir, 1993). Moreover, 

this fact tlle.t au t;uurllct cf interest is created by the 

participation of undisputed non-manaqerial barqaininq unit 

l?mployaes in the audit process bolsters this holding. See 

Set.::hlel, lac., 225 NLRB lS7 (1916). 

Neqative findir.gs can resu~t in a work-hold or thP. 

di$qUali -fication of a vondol::" from providing goods or 5er\•ii::es to 

the l:!ltlployer. As a general rule, the Quali~y Specialist's 

supervisor must approve such an occurrencP.. In the 

o~tr.:i.ordinary oituu.tion whet-e ~omethin9 i.:$ of .such high con.Gi;:.t.·u 

that a uuality specialist teels compelled to immediately step 

work wi~hout prior approva!, the Q1~lity S~ecialist reports his 

action to ma~age~~ after ~he fact. The Eu~luyer provided only 

one example of a vendor being disqualified by a Quality 

Specialist without pri0r ll.ppr<">V;<i l, h;.:i~f.\d \.lpon an audit report 

prepared by n third party. ~he record is eLl~nt regerding the 

nature ot: i:ne ::-e.!e.\::l.OnShiP betv1een th~s vco:ndor and the E':m:pl.oyer-

17 
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(i.~., wbtlLb~.r i:he v;endor had a contractua2. relat!onship with 

tte Employer or was merely a potential VP.nrlnr), The record, on 

ti.ala.nee, simply doee: not .:i.llow thial singul~= event t<J hcve 

~onclus1ve we:qht ir. determining whether or not the Quality 

Specialists are managerial employeeR. 

Finally, NCRC regulations do not requi~8 Qu~liLy 

Specialists to be deemed managers. The regulations require 

persons performi.nq quality assnr;rnr.A fl.lnctions to have 

"ouffioient authority and organizetiuw::1l f.i:-eedom" to et!ectuate 

quality assurance objectives and that such autr.ority and freedom 

bP. Fir.hi eved by havinq those parsons '\report to a mo.nngeme:nt 

level." The i. i;yuld.Lloa!;l also recogn12.e t.hat "because or the 

many variables involved . , . the organi z.ational strac:turA for 

executing the quality as.surance proqt"a:m m.o.y take varicua fonn:s . 11 

Th~ form of structure chosen by the Jt.;mployer relegates total 

executive control with Norton and ·Schmot:tt!!r, th A manaoers of 

performance improvement and uaaeai:.sment and pul:'chasiug emu 

material services, respectively. Supervisors Koenig and Canales 

are responsible for assuring that the procP.dures are executed. 

Quality specialist3 merely il'tl.plement the auc.l.:.L process. Thus, 

~he ~mployer's own orqanizational structure belies the 

contention that it was bo~nd by law tn ~ffo~d cuality 

Speciali~t$ monngcrinl a~tho~ity. 

ta .... 



The Employer-Petitioner's ?urchasinq and Material Servir.As 

Department employs Buy~r~ to procure all goods and oervice5, 

except fuel, for the Employ1;!.r.. :.> The :euye:-s report to Purchasing 

and contracts Supervisor, Jim Kitchens, who in turn report$ to 

the Manager of P11rr:-.hasing and Ma.t~rial Scl"vic~3, E.W .. Schmott.f:;!J.'. 

schlnotzex ultimately L~porcs to Chief Administrative Officer, 

G.C. Boyer. 

l?urchases are ini tia.tcd by a purchase r-=qu.i.::d Lion, a 

dct;.:i.ummL that des er ll::les the materials or services sought by the 

?:equestinq department. Typically, a rP.q·1est fer goods will 

.specify a. partioula~ mnnufe.cturer, model m.lln.l.H;::lL', eind indication 

of whether ~he goods are safety-related. 

gach requisition iR np~roved by a manage~'s signature. Tr.e 

;;imount e.uthori zed for expencli tuL·e depends l!pon the level or 

management who approves the requisition. For example# a 

SUDerint~nrl$nt or section manager can authorize spending up to 

$25,000, a division mbudy~r ~an autnorize spending up to 

~~o,ooo, and the coo can authorize spending up to $150f OOO. ~he 

~r~nding authority cf the signatory ~cqi;.isition manage~ limit~ 

the a.mou.uL LlLa.L can oe expet.ded on any particular requisition. 

i~ Annually, the four disputed Buy~rs ~ommit b~:ween $1j to 
$12 million on th?. t"ntA 1 (';l'.l"'Cl'-;;1~~ CIC su:;::-pli.;i.i; ;i.nd aervioca 

requisitionP.cl. 

19 
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A!LeL a requisition has been authorized,1 it is sent to the 

Purchasinq Department, wt.ere the B11yA1"'$ are located. I<itche:no 

4'Ss.igns each rl'.!lqUi.!;;lition to a Duyer, O.ep~nU..i.ug upon che reques-c 

and the Buyer's !a.~iliarity and exper~ise with the commodities 

and suppliers. 

Upon receiving the requL' iti.on, the 5uy!!l.r: first determ.t.nes 

whether the request will be competitively bid~ Where the value 

of goods or services iA P.xpected to $Xceed $5,000, tho 

Employer'~ written policy :n:c_iulce~ tl:e euyer to issue a 

competitive bid for the gaods/se~vice. 14 In limited situation$, 

such RR wh~re ther~ ara limited sources or wh~re the same item 

wa3 recently campl:!L..;,t..i.vtlly bid and the supplier would be willing 

to sell the same item for a lower price, the request need not be 

r.omp;:;, ti.ti vel y bid, 

Whi;n d. .t·l':!quE:~L is to be co1t1pet1 ti vely ::>id., the Buyer 

compiles a list of potential suppliers from whom he will seek a 

bid. This list may be compripcd of pa3t ~ucce5~ful bidder~, 

tiu~pller$ of other commodities who have informed the Buyer of 

their desire to cornperitively bid, suppliAr.~ 1 i sted in trade 

journals, or supplicra found from Internet 50Urc~~. For sa!e~y-

r.;ilated 1i:em.s, which corn.pr.ise approximately 15 percent of the 

requisi:ions, the B~ver is limited to a prescribAri lf~t o~ 

:{ Tn nrrir.tir."'! R1.w~r~ issue COn'l~Qtiti.va bide for lcccor dollu· 
arr.otmrs. rrne exac: amount was not specified in the record. 

20 



:'' 

suppl .i.~.c:is. The Buyer -de-~ermines now many suppliers will be 
' 

placed on the list but, pursuant to thP. F.mployar-Petitioner'e 

written policy, there reuot be rnini~ally thrae bidd~r~. The 

Buyet Ll1en issues to i:r..e po ten: i.al supplie:::"s a request for a 

quote, which idi:ntif ies the req:uiremP.nt.1::;; o~ the 9oods/ s~rvicc.!l 

sought ;md a bid due date Belected by th~ Buyer. 

sometimes, pocen~ial vendors will submit exceptions to the 

bid's requi~ements. To assess wh~ther ~hese exceptions would 

~!-\elude the vendor h:o:n cantentior:. i.:.n: nuL affect the awardinq ot 

the bid, tne Buyer may seek the assistance of the Employer-

Petitioner's departrr.Ant::-:; tc1 i=valuate whather the exception i3 

acceptable. 

upon receiving the bids, the Buyer performs a commercial 

evalun.t.inn t:'o determing the most baneficia.l bid bn13ed on price, 

delivei-y, perforw.:im.:t:: ::;ched.ule, payment terms, warranties, 

exceptions, etc. Kitchens describes cast to be the rnnRt 

imDor.tant factor in making this decision, but coat alone i5 not 

determinatlv.;, titi f o.ctors such as scneduling or the cost of 

freight may result in the award being given to someone ot.h~r 

than the lowe$t bidder. With the aid of a bid evaluacion 

te:npla te, Lh~ Buyer is able to list al 1 of the pertinent bid 

attribUtQS side-by-side and evaluates the best option. Without 

SAAkinq prior approval, the Buyer determine:;; who ia owarded a 

bid. Whex~ ~ Buy~t dwards a bid contract cc sornaon~ other than 
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t:-ie lowl;!:;s L ol.uuti.c: or tne· sole source ~upp11er, .b.e must docUl'l'lent 

the reason for selecting that vendor. 

The Buyer issues a purchase order (i,c., o contract) to the 

.selected supplie:t. KlLchens does not revi.ew purchase orders 

p~ior to their issuance; however, he does periodically revi~w 

th~ ~rders after the fact. lf he disagree~ with the 6uyer 1 ~ 

selectiuu ur v~nclor, Kitchens can can.eel the oro.er, as each 

purchas~ order reserves the right to cancel the order without 

tha supplier's agreement. 

The Employer-Pet1tione~ has existing contracts with 40 

different carriers. With the aid of a ~oftw~re program, the 

Buyer doto.rmincQ which carrier will be used for deliveLy ui 

particular products. The Buyer inputs relevant information 

!e.o., the origin zip r.orlP. 1 wAicrht, number of packages) and the 

progrlll't\ output::;i all the carriei-:s that ca11 hC1.ndli= Lh~ .c:uu, tne 

contract price cost for delivery, and the number of days in 

transic. From that limitP.rl liRt, the Euyer selects the carrier. 

On rare occa5iona 1 whet"e the Employer ner;;d::s ua!:! o! an expedited 

service, the Buyers may seek competitive bids and award a 

contract for chat kind of freight. Once ~n order is pl~ccd, the 

suyei: -.:.racks ::.l'le uLui;r. ctad ea:::ur~::! delivery acccrdinq 1:0 1:he 

i:urcl"'.ase order. 

On the basis of thP. forAg~ing ~nd on the recard as a whole, 

I conclyde th~t the disputed Duyer~ are man~qerial empl~y~~~. 

,_ 



The~ 8uyera exer:cise inctef,H;ff1dt:!n4 uh.<..:.i:.:eLlon when they locat€! 

i 
vendors without reliance upon pre-approved lists.i~ The Buyers 

~~n selP.ct a ve~dor without pri¢r supervisory approval, The 

Buy;;irs ~~n n~gvtL:iL~ i:1 puI.·t;hdtH~ yr:lc:e foe the qoods/serv1ces. 

J\r.d1 without prior approval or necessar~ly subsequent review, 

tr.e auy~r can initi~te purchase orders committing the Employer1 $ 

~L·r:tdlL in a.'tlounL.!:i Lhat are substantial. Concepts and Designs, 

Inc., 318 NLRB 948, 957 (l995) Althouqh the Buyer cannot expend 

more: on any particula.r raqui$ition than the spending .tuthori ty 

ot the s1gnatory requ1s1tlon manager, the Buyer has d1screrion 

to spend any amount within the authority. 

ORDER 

1'1' IS liEREBY ORDERED that the Emp.!.oyer-Peti tionerr s 

petition for unit clarification is qrantad in part, and rleniArl 

in part. I ~hall clarify the bargaining unit to ~xclude the 

Buyer position, but I shall dismiss the remair.der of the 

petition. 

Under the provisions of Section 102.67 of the Board's Rules 

and Regul~tions, ~ re~1Ast for rAui~w o' this n~cision may be 

filed with the National Labor Relationos SoaL·d, addi:es.se:d to tl'1e 

1 ~ With the exception of safety-related i :ems, in which the 
s~yer is limited to a list of approved suppliers, but not bound 
to select any particular supplier from the list. 
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Executive Secretary, 1099.14Lh Street N.W., Washington, D.C. 

20570. Thi.s recr.ie~t: mn.i::t be recai'(]ed by the Boa:i:d in Wo..sh~n9ton 

by May 18 1 2000. 

Dated: May 4, '-000 

( Sll:AL. l 

li7-2401~6750-6700 

/s/ Louis V. Cimmino 
Louis v. Citarnino 
Acting Regional Director 
National labor Relations Board 
Seventeenth Region 
A~no ~arley, suite 100 
Overland ~nrk, Kan3a~ 56212 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SUBREGION 17 

WOLF CREEK NUCLEAR OPERATING 
CORPORATION 

Employer 

  

and Case 14-RC-168543 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 

Petitioner 
 

ORDER DENYING EMPLOYER’S 
MOTION TO DISMISS PETITION 

 
 On January 28, 2016, the International Brotherhood of Electrical Workers, Local 225 (the 

Petitioner) filed a petition in the above-captioned case.  On February 1, 2016, Wolf Creek 

Nuclear Operating Corporation (the Employer) filed a Motion to Dismiss Petition (Employer’s 

Motion) in this matter.  In its Motion, the Employer advised that, based on a May 4, 2000 

decision by the Acting Regional Director in Case 17-UC-210, the petitioned-for employees, the 

Employer’s employees classified as Buyers, had been excluded from the historic bargaining unit 

because they were found to be managerial employees under the Act.  The Employer contends 

that the current duties and job assignments of the petitioned-for Buyers remain substantially 

identical to those described in the Acting Regional Director’s May 2000 Order and argues that 

because the Petitioner has failed to present any evidence or offer of proof to establish that the 

Buyers’ duties have substantially changed, that there can be no question concerning 

representation necessitating a hearing pursuant to the NLRB Rules and Regulations §102.63(a).  

The Employer further argues that NLRB Rules and Regulations §102.67(g) requires that the 

Regional Director dismiss the petition based on the fact that the prior Acting Regional Director’s 

decision was final and binding.  Finally, the Employer contends that allowing a hearing on the 



matter is contrary to the doctrine of Res Judicata that bars relitigation of a claim that has been 

previously raised and adjudicated. 

Having duly considered the matter, it appears that the dispute raises material issues of 

fact and law, including whether or not the duties and job assignments of the petitioned-for 

Buyers have changed, thereby warranting reconsideration of their earlier determined status.  As 

such, absent any stipulated election agreement reached between the parties, a pre-election 

hearing is warranted for the purpose of receiving testimony and evidence relevant to the issues 

raised regarding a question concerning representation in order to develop a full and complete 

record. 

Accordingly, 

IT IS HEREBY ORDERED that the Employer’s Motion to Dismiss is denied.  Pursuant 

to the Notice of Hearing previously issued on January 28, 2016, the hearing in this matter is 

scheduled for Friday, February 5, 2016, and on consecutive days thereafter until concluded. 

Dated at Overland Park, Kansas, this 3rd day of February 2016. 
 

 
Daniel L. Hubbel 
Regional Director 
National Labor Relations Board 
Region 14, By 
 
 
 
/s/ Mary G. Taves 
Mary G. Taves 
Officer-In-Charge 
National Labor Relations Board 
Subregion 17 
8600 Farley Street, Suite 100 
Overland Park, KS 66212-4677 
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United States of America 
National Labor Relations Board 

NOTICE OF ELECTION    
 
PURPOSE OF ELECTION:  This election is to determine the representative, if any, desired by the eligible 
employees for purposes of collective bargaining with their employer.  A majority of the valid ballots cast will 
determine the results of the election.  Only one valid representation election may be held in a 12-month period. 

SECRET BALLOT:  The election will be by SECRET ballot under the supervision of the Regional Director of the 
National Labor Relations Board (NLRB).  A sample of the official ballot is shown on the next page of this Notice.  
Voters will be allowed to vote without interference, restraint, or coercion.  Electioneering will not be permitted 
at or near the polling place. Violations of these rules should be reported immediately to an NLRB agent. Your 
attention is called to Section 12 of the National Labor Relations Act which provides:  ANY PERSON WHO SHALL 
WILLFULLY RESIST, PREVENT, IMPEDE, OR INTERFERE WITH ANY MEMBER OF THE BOARD OR ANY OF ITS AGENTS 
OR AGENCIES IN THE PERFORMANCE OF DUTIES PURSUANT TO THIS ACT SHALL BE PUNISHED BY A FINE OF NOT 
MORE THAN $5,000 OR BY IMPRISONMENT FOR NOT MORE THAN ONE YEAR, OR BOTH. 

ELIGIBILITY RULES:  Employees eligible to vote are those described under the VOTING UNIT on the next page and 
include employees who did not work during the designated payroll period because they were ill or on vacation 
or temporarily laid off, and also include employees in the military service of the United States who appear in 
person at the polls.  Employees who have quit or been discharged for cause since the designated payroll period 
and who have not been rehired or reinstated prior to the date of this election are not eligible to vote. 

SPECIAL ASSISTANCE: Any employee or other participant in this election who has a handicap or needs special 
assistance such as a sign language interpreter to participate in this election should notify an NLRB Office as soon 
as possible and request the necessary assistance. 

PROCESS OF VOTING: Upon arrival at the voting place, voters should proceed to the Board agent and identify 
themselves by stating their name.  The Board agent will hand a ballot to each eligible voter.  Voters will enter the 
voting booth and mark their ballot in secret.  DO NOT SIGN YOUR BALLOT.  Fold the ballot before leaving the 
voting booth, then personally deposit it in a ballot box under the supervision of the Board agent and leave the 
polling area. 

CHALLENGE OF VOTERS: If your eligibility to vote is challenged, you will be allowed to vote a challenged ballot.  
Although you may believe you are eligible to vote, the polling area is not the place to resolve the issue.  Give the 
Board agent your name and any other information you are asked to provide.  After you receive a ballot, go to the 
voting booth, mark your ballot and fold it so as to keep the mark secret.  DO NOT SIGN YOUR BALLOT.  Return to 
the Board agent who will ask you to place your ballot in a challenge envelope, seal the envelope, place it in the 
ballot box, and leave the polling area.  Your eligibility will be resolved later, if necessary. 

AUTHORIZED OBSERVERS: Each party may designate an equal number of observers, this number to be 
determined by the NLRB.  These observers (a) act as checkers at the voting place and at the counting of ballots; 
(b) assist in identifying voters; (c) challenge voters and ballots; and (d) otherwise assist the NLRB. 

WARNING: This is the only official notice of this election and must not be defaced by anyone.  Any markings that you may see on any 
sample ballot or anywhere on this notice have been made by someone other than the National Labor Relations Board, and have not 
been put there by the National Labor Relations Board.  The National Labor Relations Board is an agency of the United States 
Government, and does not endorse any choice in the election. Page 1 of 3 
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United States of America 
National Labor Relations Board 

NOTICE OF ELECTION    
 
 

VOTING UNIT 

EMPLOYEES ELIGIBLE TO VOTE: 
Those eligible to vote are:   All full-time and regular part-time Buyers I, II, III and Lead Buyer employed by 
the Employer at its facility near Burlington, Kansas, who were employed by the Employer during the payroll 
period ending January 29, 2016. 

EMPLOYEES NOT ELIGIBLE TO VOTE: 
Those not eligible to vote are:   All office clerical employees, professional employees, managerial 
employees, guards and supervisors as defined by the Act, and all other employees 

DATE, TIME AND PLACE OF ELECTION 
Wednesday, February 24, 2016 9:00 a.m. to 10:00 a.m. William Allen White Skills Center 

Room 149 
Employer's facility 
1550 Oxen Lane, 

Burlington, KS 
 

 

UNITED STATES OF AMERICA 
National Labor Relations Board 

14-RC-168543  
OFFICIAL SECRET BALLOT 

For certain employees of 
WOLF CREEK NUCLEAR OPERATING CORPORATION 

Do you wish to be represented for purposes of collective bargaining by 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, 

LOCAL 225? 

MARK AN "X" IN THE SQUARE OF YOUR CHOICE 
  
 YES   NO  
      

  
DO NOT SIGN THIS BALLOT.  Fold and drop in the ballot box. 

If you spoil this ballot, return it to the Board Agent for a new one. 
The National Labor Relations Board does not endorse any choice in this election.  Any markings that you may see on any sample ballot have 

not been put there by the National Labor Relations Board. 

WARNING: This is the only official notice of this election and must not be defaced by anyone.  Any markings that you may see on any 
sample ballot or anywhere on this notice have been made by someone other than the National Labor Relations Board, and have not 
been put there by the National Labor Relations Board.  The National Labor Relations Board is an agency of the United States 
Government, and does not endorse any choice in the election. Page 2 of 3 



Form NLRB-707 
(4-2015) 

   

United States of America 
National Labor Relations Board 

NOTICE OF ELECTION    
 
 
 
 
RIGHTS OF EMPLOYEES - FEDERAL LAW GIVES YOU THE RIGHT TO: 

• Form, join, or assist a union  
• Choose representatives to bargain with your employer on your behalf  
• Act together with other employees for your benefit and protection  
• Choose not to engage in any of these protected activities 
• In a State where such agreements are permitted, the Union and Employer may enter into a lawful union-

security agreement requiring employees to pay periodic dues and initiation fees.  Nonmembers who inform 
the Union that they object to the use of their payments for nonrepresentational purposes may be required to 
pay only their share of the Union's costs of representational activities (such as collective bargaining, contract 
administration, and grievance adjustment). 

It is the responsibility of the National Labor Relations Board to protect employees in 
the exercise of these rights. 
The Board wants all eligible voters to be fully informed about their rights under Federal law and wants both 
Employers and Unions to know what is expected of them when it holds an election. 
If agents of either Unions or Employers interfere with your right to a free, fair, and honest election the election can be 
set aside by the Board. When appropriate, the Board provides other remedies, such as reinstatement for employees 
fired for exercising their rights, including backpay from the party responsible for their discharge. 
The following are examples of conduct that interfere with the rights of employees 
and may result in setting aside of the election: 

• Threatening loss of jobs or benefits by an Employer or a Union  
• Promising or granting promotions, pay raises, or other benefits, to influence an employee's vote by a party 

capable of carrying out such promises  
• An Employer firing employees to discourage or encourage union activity or a Union causing them to be fired 

to encourage union activity  
• Making campaign speeches to assembled groups of employees on company time where attendance is 

mandatory, within the 24-hour period before the mail ballots are dispatched   
• Incitement by either an Employer or a Union of racial or religious prejudice by inflammatory appeals  
• Threatening physical force or violence to employees by a Union or an Employer to influence their votes 

The National Labor Relations Board protects your right to a free choice. 
Improper conduct will not be permitted. All parties are expected to cooperate fully with this Agency in maintaining 
basic principles of a fair election as required by law. 
Anyone with a question about the election may contact the NLRB Office at (913)967-3000 or visit the NLRB 
website www.nlrb.gov for assistance. 

WARNING: This is the only official notice of this election and must not be defaced by anyone.  Any markings that you may see on any 
sample ballot or anywhere on this notice have been made by someone other than the National Labor Relations Board, and have not 
been put there by the National Labor Relations Board.  The National Labor Relations Board is an agency of the United States 
Government, and does not endorse any choice in the election. Page 3 of 3 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
WOLF CREEK NUCLEAR OPERATING 
CORPORATION 
 
   Employer, 
 
 and       Case No. 14-RC-168543 
 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 
 
   Petitioner. 
 

PETITIONER’S STATEMENT IN OPPOSITION TO EMPLOYER’S 
REQUEST FOR REVIEW 

 
 The International Brotherhood of Electrical Workers, Local 225, (hereinafter “Petitioner” or 

“IBEW 225”), by its undersigned counsel, submits this Statement in Opposition to Employer’s 

Request for Review of the Decision and Direction of Election by the Regional Director, dated 

February 16, 2016.  There are no compelling reasons for the National Labor Relations Board 

(hereinafter the “Board”) to grant review of the Regional Directors Decision and Direction of 

Election (“D&DE”).  For the reasons stated herein, the Petitioner respectfully requests the Board 

deny the Employer’s Request for Review. 

I. Introduction 

On January 28, 2016, IBEW 225 filed a petition with Region 14, Sub-Region 17, of the 

Board under Section 9(c) of the National Labor Relations Act (hereinafter “Act”) seeking to 

represent the following unit of employees: 

All full-time and part time Buyers I, II, III and Lead Buyer employed by the Employer at its 
facility near Burlington, Kansas to be included in a separate unit, EXCLUDING all office 
clerical employees, all other professional employees, all managerial employees, all guards and 
supervisors as defined by the Act, and all other employees. 
 
A hearing was held on February 5, 2016, to determine whether the job classifications of 

Buyer I, Buyer II, Buyer III and Lead Buyer (collectively the “Buyers”) were managerial employees 
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within the meaning of the Act.  The Employer opposed the Petition on the grounds that on May 4, 

2000, the Acting Regional Director of then Region 17 found Buyers to be managerial employees in a 

“Decision, Order and Clarification of Bargaining Unit” issued in Case 17-UC-210 (“2000 Decision”).  

The Petitioner maintained that there have been substantial changes in the duties and job assignments 

of the Buyers since 2000 and, as such, the Buyers are not managerial employees and the Petitioner 

should be allowed to represent them in a separate unit.1 

On February 16, 2016, the Regional Director issued a Decision and Direction of Election 

finding that the Employer’s reliance on the doctrine of Res Judicata was inapplicable to this case due 

to substantial changes to the Buyers’ job duties rendering them non-managerial employees within 

the meaning of the Act.  This decision was based on the factual record made at the February 5, 

2016, hearing and well supported by the established facts and governing Board case law.  He further 

ordered an election for the Buyers to take place on February 24, 2016, at the Employer’s facility.  

The election was held and, on a 3-1 vote, the Petitioner was selected as the representative for the 

Buyers.   

On March 1, 2016, the Employer filed its Request for Review of Regional Director’s 

Decision and Order of February 16, 2016 (“Employer’s Request”).  The Employer’s Request fails to 

meet its burden of establishing compelling reasons for review of the Regional Directors decision.  

While the Employer may desire a different outcome, its request does not establish a substantial 

                                                           
1 At the February 5, 2016 hearing, the Petitioner agreed to present its case-in-chief first despite the fact that procedurally 
the Petitioner maintained that, while it must show there have been substantial changes to the Buyers working conditions, 
the Employer had the burden to prove that the Buyers are still managerial employees under the Act.  Well established 
Board precedent holds that the party seeking to exclude an individual as managerial bears the burden of proof.  LeMoyne-
Owen College, 345 NLRB 1123, 1128 (2005); Waste Management de Puerto Rico, 339 NLRB 262, 279 (2003). 
 
While the Employer attempts to argue that Hearing Officer Coffman stated the burden was solely on the Petitioner, 
such a statement was never made and would fly in the face of established Board precedent.  Hearing Officer Coffman 
stated that it was incumbent on both parties to establish a record that shows whether or not substantial changes had 
occurred that created doubt as to their managerial status as determined in the 2000 Decision. 
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question of law or policy due to a departure from officially reported Board precedent nor does it 

establish a clearly erroneous decision on substantial factual issues that prejudicially affect the rights 

of the Employer.  Additionally, the Employer’s arguments are logically flawed and based on 

evidence2 that is highly uncredible, unreliable that was subject to rigorous objections by the 

Petitioner.  The fact that such evidence was not given any weight by the Regional Director does not 

establish any compelling reason for review.  For those reasons, none of the assertions made by the 

Employer warrant review by the Board. 

II. Standard for Review 

29 C.F.R. § 102.67(c) allows for parties to file a request for review of regional director 

actions at “any time following the action until 14 days after a final disposition of the proceeding by 

the regional director.”  The Board only grants requests for review where “compelling reasons exist 

therefor.”  § 102.67(d).  One or more of the following grounds must exist for review to be granted: 

(1) that a substantial question of law or policy is raised because of (i) the absence of; or (ii) a 

departure from, officially reported Board precedent; (2) that the regional director’s decision on a 

substantial factual issue is clearly erroneous on the record and such error prejudicially affects the 

rights of a party; (3) That the conduct of any hearing or any ruling made in connection with the 

proceeding has resulted in prejudicial error; or (4) that there are compelling reasons for 

reconsideration of an important Board rule or policy.”  Id.   

The Employer asserts that the Regional Director’s decision both raises substantial questions 

of law or policy because of a departure from officially reported Board precedent and that the 

                                                           
2 At the hearing, the Employer sought to introduce a pdf of a screenshot taken on February 3, 2016 purporting to show 
a stock item being created in EMPAC in 1998, two years prior to the 2000 Decision.  However, the Employer was unable 
to establish that this screenshot conclusively meant that EMPAC was being used then and that the stock item hadn’t 
been created in 1998 in a different computer program and then later ported in to EMPAC.  Additionally, it was never 
established that the Buyers were using EMPAC prior to the 2000 Decision.  Petitioner objected multiple times to this 
evidence as it was substantially more prejudicial than probative.  
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Regional Director made decisions on substantial factual issues that are clearly erroneous on the 

record and such error prejudicially affects the rights of the Employer.  First, it must be noted that 

the Employer attempts to rely on officially reported Board precedent that is inapplicable to this case.  

Second, where the cases cited by the Employer do apply, the decision of the Regional Director does 

not depart from officially reported Board precedent in a way that raises a substantial question of law 

or policy.  The Regional Director applied the governing Board case law, including Concept & Designs, 

Inc., to the facts of the underlying case and reached a just and proper conclusion.  It is not enough to 

simply disagree with the outcome of the analysis to meet the standard for review.  There is little 

question that the Employer disagrees with the results, but it has failed to make a compelling 

argument that establishes a substantial departure from officially reported Board precedent. 

The Employer has also failed to establish that any decisions on substantial factual issues are 

clearly erroneous on the record and such error prejudicially affects the rights of the Employer.  The 

“clearly erroneous” standard is significantly deferential and requires a “definite and firm conviction 

that a mistake has been committed.”  Easley v. Cromartie, 532 U.S. 234, 242 (2001).  It is not enough 

for the Employer to disagree with the finding.  If the Regional Director’s account of the evidence is 

plausible in light of the entire record, the Board should not grant review even if it would have 

weighed the evidence differently.  Where there are two permissible views of the evidence, the 

factfinder’s choice between them cannot be clearly erroneous.   

That burden has not been met here by the Employer.  The Regional Director’s decision is 

based on, and supported by, the factual record established at the February 5, 2016, hearing and there 

were no objections made by the Employer as to the conduct of the hearing or any ruling made in 

connection with the proceedings indicating prejudicial error.  The Employer argues that the Regional 

Director’s decision to ignore “dispositive” evidence that EMPAC was in operation prior to the 2000 

Decision does not establish clear error.  The Employer’s own witness testified that most of the key 
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aspects of EMPAC that substantially changed the Buyers’ jobs were written into EMPAC’s code 

well after it was initially installed at Wolf Creek.  Additionally, the Employer’s evidence that 

supposedly establishes when EMPAC began operation at Wolf Creek is highly unreliable.  

Therefore, there are no compelling reasons for the Board to grant the Employer’s Request for 

Review. 

III. Relevant Facts 

In the 2000 Decision, issued on May 4, 2000, the Acting Regional Director of then Region 17 

found the Buyers to be managerial employees under the Act and removed them from the existing 

bargaining unit.  No request for review was made by the Union3 at the time in regards to the Buyers 

determination.  (2/16/2016, D&DE, pg. 1).  The Regional Director, in his decision in the instant 

case noted, that “the 2000 Decision was issued almost 16 years ago, and it is incumbent on the 

Regional Director to create a record documenting how circumstances have changed with regard to 

Buyers and their duties and responsibilities.”  (2/16/2016, D&DE, pg. 3).  The Regional Director 

also noted that the transcript from the 2000 proceedings was not available and the 2000 Decision 

does not contain a detailed description of the Buyers’ job duties and did not address those duties 

in relation to computer software used by the petitioned-for employees.  (Id).   

At the hearing, the Petitioner spent a great deal of time introducing specific detailed evidence 

detailing how the EMPAC computer system impacts the employee status of the Buyers.  (Id).  The 

facts established at the hearing included: 

 Purchases are initiated when the Purchasing Department receives a requisition, which are 
created through the Employer’s EMPAC computer system by the requesting 
department.  (2/16/2016, D&DE, pg. 4).   
 

                                                           
3 The Employer points out in its Request for Review that IBEW 304 is now known as IBEW 225.  For purposes of 
clarity, this is incorrect.  IBEW 304 continues to be known as IBEW 304 and represents more than 2,000 members 
across the state of Kansas.  IBEW 225 was established by the employees at Wolf Creek in 2008 and took over the 
jurisdiction maintained by IBEW 304.  IBEW 225 represents approximately 400 employees at the Employer’s facility. 
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 The requisition lists the items that are being requested; how many of the items are 
needed; the commodity code; whether the item is engineered or safety-related; the item’s 
price; and whether the item has been bought before and, if so, the price the Employer 
paid in the past.  The Buyers are not involved in the initial requisition process.  (Id). 

 

 Not all employees are allowed to submit a requisition.  The Purchasing Department 
trains employees on how to submit requisitions, and David Sullivan (Manager of 
Purchasing and Supply Chain Services) approves individuals so they can be entered into 
EMPAC and allowed to submit requisitions.  (Id). 

 

 Requisitions must be authorized by a supervisor or manager in the requesting 
department prior to submission through EMPAC.  The Buyers are not involved in the 
requisition authorization process.  (Id). 

 

 The level of purchasing authority that a Buyer has correlates with the purchasing 
authority that the signatory requestor has.  For example, if a requisition has $50,000 in 
purchasing authority, the Buyer then has up to $50,000 to use to purchase the requested 
item.  (Id). 

 

 Once a requisition is received by the Purchasing Department, Everett Weems 
(Supervisor of Purchasing and Contracts) assigns each requisition to a Buyer depending 
on the type of items being requested.  (Id). 

 

 After being assigned the requisition, the Buyer first determines whether the procedure 
requires the item be competitively bid.  Where the value of goods and services is 
expected to exceed $50,000, the Employer’s written policy requires the Buyers to issue a 
competitive bid for goods/services.  In practice, the Buyers also competitively bid items 
that cost well under $50,000 on a regular basis.  (2/16/2016, D&DE, pg. 5).   

 

 A new competitive bidding procedure was established on or about January 21, 2016.  
Under the new procedure, the $50,000 limit over which items must be competitively bid 
increased from $5,000 to $50,000.  The Buyers were not involved in the decision to raise 
the minimum competitive bidding amount.  (Id, fn. 2). 

 

 According to the Employer’s procedures, to begin the competitive bidding process, “the 
Buyer determines the suppliers from whom to solicit bids based on commercial, 
technical and/or quality considerations.”  In practice, the Buyer first compiles a list of 
potential suppliers from which to seek a bid using EMPAC.  EMPAC provides the 
Original Equipment Manufacturer (“OEM”) and the price of any previous orders.  (Id).   

 

 To select suppliers, the Buyers go to the item’s OEM or other Employer-authorized 
distributors.  The Buyer also may find suppliers using the internet (e.g., Google 
searches).  For safety items, Buyers are required to use suppliers on a specific list.  
Sometimes, there is only a single supplier for a certain product, so there are no other 
companies from which to seek bids.  (Id). 
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 Once the Buyer has compiled a list of potential suppliers, the Buyer uses EMPAC to 
generate a Request for Quotation (“RFQ”) to send to those suppliers.  EMPAC allows 
the Buyer to tailor the RFQ to match the requisition by using established request clauses 
and information.  For example, if the requisition states delivery must be expedited, the 
Buyer will use EMPAC to include a clause with this request in the RFQ.  The Buyer 
determines the bid due date, which is set based on the requested dates in the original 
requisition.  (D&DE, pg. 4-5). 

 

 Sometimes suppliers will request an exception to the RFQ.  If the product is safety-
related or engineered, the Buyer sends the exception to the Procurement Engineer who 
determines whether the exception is acceptable.  If the product is non-safety related, 
Buyers will typically go back to the requisitioner for input on the exception. (D&DE, pg. 
6). 

 

 Upon receiving the bids from suppliers, the Buyer will enter the bids into EMPAC and 
then EMPAC performs a bid analysis.  Typically, the Buyer will select the lowest bidder.  
If a Buyer does not make the purchase with the lowest bidder, the Buyer is required to 
enter into EMPAC the reason why the supplier was chosen.  (Id). 

 

 The Employer’s witness, Betty Sayler, testified in regards to how EMPAC automatically 
calculates the low bidder.  “As a general rule, I’ll enter them into our EMPAC database.  
We’ve got – on the request for quotation, there is an area for reply per supplier.  You put 
all your data in and then you hit bid analysis.  Automatically, it’s going to calculate low 
bidder, it’s going to give me FOB terms and it’s going to give me payment terms.  (Tr. 
184: 20-25).   

 

 When deciding to select a more expensive bidder, the Buyer gives consideration to when 
the Employer needs the item, the cost of freight and the type of deliver (e.g., whether 
there are safety concerns).  When determining to whom the bid will be awarded the 
Buyers rely on their background, experience, training, certifications and knowledge.  
Buyers also discuss the bids with their peers and the suppliers to see how these types of 
bids were handled in the past.  (Id). 

 

 Once a supplier is selected, the Buyer drafts a Purchase Order in EMPAC.  EMPAC 
allows the Buyer to select different clauses regarding terms and conditions to use in the 
Purchasing Order and will then issue the Purchasing Order.  EMPAC has a mechanism 
to notify a Buyer if the forgot to include terms and conditions in the Purchasing Order.  
(Id). 

 

 If bids come back and are more than $1,000 per line item than what was on the original 
requisition, the Buyer will go back to the requisitioner for funding approval before 
issuing the Purchase Order.  If a bid comes back and is still above the original requisition 
price, but less than $1,000 per line item, the Employer’s procedure provides that a Buyer 
can make the purchase.  (D&DE, pg. 6-7). 

 



8 

 

 EMPAC will specifically ask the Buyers if they received funding approval before the 
system creates the Purchasing Order.  Once the Purchasing Order is issued, the Buyer 
has committed Employer funds for the purchase of requisition funds.  (D&DE, pg. 7).  
When EMPAC was originally installed at the Employer’s facility, it did not include this 
notification.  It was added after the fact by management and the Buyers were not 
involved in that decision.  (Betty Sayler, Tr. 195: 3-11). 

 

 On cross-examination, Ms. Sayler confirmed that once the requisition gets to the Buyers, 
it has already been through the approval process and it is locked in.  The Buyer can’t 
make any changes without approval from someone else.  (Tr. 196: 19-25). 

 
The Buyers also testified in specific detail as to how their job duties changed from pre-2000 

Decision to today with EMPAC and how the nuclear industry is much more restrictive when it comes 

to purchasing: 

 When asked what has changed in how Ms. Somerhalder does her work as a Buyer with 
the addition of EMPAC, Ms. Somerhalder stated that there are “more checks and 
balances with the EMPAC system.  There’s --- again, if we’re typing a PO, there’s flags 
that will pop up, a pop-up barrier that will say – you know, if it exceeds the funded 
amount on the requisite, the amount that’s funded on the requisition, it will pop up and 
remind you and say, hey, check your – or in essence, check your procedure for – do you 
need to go back for an email for approval of additional funds or do you need a CASF 
form?”  (Tr. 145: 8-16). 

 

 Additionally, Ms. Somerhalder testified that “there’s audit trails of everything.”  When 
asked if these audit trails existed in 1996, she testified that they did not.  She stated that 
“after the Sarbanes-Oxley Act, our owner companies started auditing us.  So they would 
ask for POs and the request for quote package, which everything’s filed in curator now 
for perpetuity.  (Tr. 145: 16-25).   

 

 Mr. Sean Nelson testified that, as an individual who worked as a Buyer in both the 
nuclear and non-nuclear industry that “nuclear is completely different, much more 
restrictive.  When I was doing refinery projects, I would write the descriptions and could 
make changes and all that and it wasn’t a big deal, but we weren’t dealing with a nuclear 
power plant.  (Tr. 167: 18-22).   

 

 On direct, Employer’s witness Betty Sayler was asked about what functional difference 
EMPAC brought to her job as a Buyer.  Ms. Sayler testified that ‘EMPAC just gave us 
automation, it gives us more tools, it’s a difference of day [and] night actually.”  (Tr. 186: 
10-12); 194: 5-13).  This confirmed what the Buyers stated in their testimony. (Tracy 
Beard, Tr. 88: 20-25; 89: 1-6 (“there is just really no comparison.”); Sandra Somerhalder, Tr. 
140: 19-25 (in comparing MAPPER to EMPAC, it was a very “manual process.  
Everything had to be entered manually.  It did not have the sophistication as compared 
to EMPAC.  It did not have the functionalities.”)). 
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 The Employer’s witness, Betty Sayler, testified in regards to how EMPAC automatically 
calculates the low bidder.  “As a general rule, I’ll enter them into our EMPAC database.  
We’ve got – on the request for quotation, there is an area for reply per supplier.  You put 
all your data in and then you hit bid analysis.  Automatically, it’s going to calculate low 
bidder, it’s going to give me FOB terms and it’s going to give me payment terms.  (Tr. 
184: 20-25).  Ms. Somerhalder confirmed in her testimony that MAPPER did not have 
this type of functionality.  (Tr. 140: 19-25). 

  
IV. Argument and Authorities 

A. Both Parties Had a Burden in this Case.  The Petitioner Welcomed, and Met, 
Theirs.  The Employer Ignored, and Thus Failed to Meet, Theirs. 
 

The Employer raises the Regional Director’s application of the burden in this case as a clear 

error requiring the Board to grant review of this case.  That arguments, however, ignores what 

occurred at the February 5th hearing and well-established Board precedent.  The Petitioner was 

asked to present its evidence first as it had the burden to establish substantial changes to the Buyers 

working conditions causing them to no longer be managerial within the meaning of the Act.  

However, this did not relieve the Employer of its duty to show that the Buyers were still managerial 

employees.  It is well-settled that the party seeking to exclude an individual as managerial bears the 

burden of proof.  LeMoyne-Owen College, 345 NLRB 1123, 1128 (2005); Waste Management de Puerto 

Rico, 339 NLRB 262, 279 (2003).   

The Petitioner agreed to present its case-in-chief first and spent nearly five hours, of the 

seven hour hearing, presenting specific and detailed evidence on the record of the Buyers job duties 

and, specifically, how EMPAC impacted and changed their duties, limited their discretion and 

authority to go beyond the Employer’s established procedures.  The Petitioner also introduced 

evidence of changes to the procedures governing the Buyers and the fact that the Buyers were not 

consulted4 in the changes that were made.  The Petitioner also confirmed the same evidence through 

                                                           
4 On January 21, 2016, one week prior to the petition being filed in this case, the Employer changed the amount of 
funds that triggered whether or not an item had to be competitively bid by the Buyers.  This was raised from $5,000.00 
to $50,000.00.  The record establishes that the Buyers were not consulted by the Employer before making this change.   
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the Employer’s witnesses.  The Employer focused its entire case on the application of the 2000 

Decision and did not attempt to show that the Buyers were still managerial employees despite the 

changes to the Buyers working conditions.   

The record establishes that the Petitioner embraced its responsibility to establish the changes 

involved in the Buyers jobs.  The record also establishes that the Employer did not embrace its 

burden.  The Employer’s argument that the Regional Director improperly shifted the burden to the 

Employer is incorrect.  The Employer always had a burden.  That burden essentially kicked in once 

the Petitioner established the substantial changes reflected in the record.  The Employer rolled the 

dice in focusing solely on the Petitioner’s burden and ignoring its own.  That choice does not 

constitute clear error by the Regional Director.  It reflects the decision, whether strategic or not, of 

the Employer.  That is not a compelling reason for review by the Board. 

B. The Regional Director Was Correct in Finding the Doctrine of Res Judicata 
Does Not Apply to the Current Case. 
 

The Employer relies heavily on § 102.67(g) as a basis for its argument that the 2000 Decision 

precludes the determination made by the Regional Director in the instant case.  However, that 

reliance is misplaced and is logically flawed when compared to established Board case law, including 

cases cited by the Employer in its own Request for Review.  As the Employer points out, “it is well-

settled that the petitioner seeking to relitigate the certification of a unit bears the burden of 

establishing ‘a material change in circumstances since the prior case was decided.’”  (Employer’s 

Request, pg. 13 (citation omitted)).  The Petitioner agrees that it is well-settled that representation 

cases and unit clarification cases, as proceedings under 9(c) of the Act, allow for relitigation where 

substantial changes to the job duties exist.  See e.g., Goddard Riverside Community Center, 351 NLRB 

1234 (2007); Kaiser Foundation Hospitals, 337 NLRB 1061 (2002); Rock-Tenn Co., 274 NLRB 772 

(1985). 
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Additionally, § 102.67(g) states that “[f]ailure to request review shall preclude such parties 

from relitigating, in any related subsequent unfair labor practice proceeding, any issue which 

was, or could have been, raised in the representation proceeding.”  (Emphasis added).  The 

Board could have chosen to establish a blanket bar to relitigation of any issues previously decided by 

a regional director or by the Board.  However, it specifically chose to only bar relitigation in cases 

where an unfair labor practice charge rests on the propriety of determinations made in an earlier 

related representation case.  Logically speaking, this prevents an Employer who loses in a 

representational hearing from intentionally committing an unfair labor practice to relitigate the issues 

just determined in the representation case.   

This logic is not just the opinion of the Petitioner.  It is the opinion of the United States 

Court of Appeals for the District of Columbia who analyzed the provisions of § 102.67(g) (then § 

102.67(f)), and stated that “in our opinion, the Board’s rule against relitigation ‘in a subsequent 

unfair labor practice proceeding’ does not give an employer sufficient notice that his failure to 

pursue all of his remedies in the representation proceeding means he will be disabled, regardless of 

the context of the subsequent proceedings, from challenging each and every issue ‘which was, or 

could have been, raised in the representation proceeding.’”  Amalgamated Clothing Workers of America, 

AFL-CIO v. N.L.R.B., 365 F.2d 898, 904-05 (1966).  The Court then went on to find that a 

“subsequent unfair labor practice proceeding” meant that the unfair labor practice charge was 

required to be related to the representational case, i.e., a refusal to bargain with a union certified after 

an election.  Id.  Unfair labor practices involving the interference with rights of organizations are not 

sufficiently related to foreclose presentation to the Board of the underlying issue.  Id.  Thus, the 

relitigation bar in § 102.67(g) is extremely narrow.   

All of the cases cited by the Employer in support of its position that res judicata “mandates” 

dismissal of the Petitioner’s petition call within this narrow application of § 102.67(g) which does 
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not apply to the instant case.  This is not an unfair labor practice proceeding regarding a refusal to 

bargain with the Petitioner after the certification of election results.  This is a request for review of a 

decision and direction of election finding that a substantial change in job duties has occurred and 

created enough doubt as to the managerial status of the Buyers to warrant reconsideration.  That 

reconsideration resulted in a finding that the Buyers are not managerial employees under the Act.  In 

Serve-U-Stores, Inc., a case cited by the Employer, the Board cited Amalgamated Clothing Workers noting 

that: 

the court also held that the findings of the Regional Director may be accorded 
‘persuasive relevance, a kind of administrative comity’ aiding the Administrative Law Judge 
and the Board in reaching a just decision, subject, however, to the power of the 
reconsideration both on the record made and in light of any additional evidence that the 
Administrative Law Judge finds material to a proper resolution of the issue. 
 

234 NLRB 1143, 1144 (1978) (Emphasis added).   

It is also important to note that the Employer relies on § 102.67(g), which establishes that a 

regional director’s decision that goes unreviewed is a final decision, to assert its res judicata claim.  

However, that misunderstands the doctrine.  The fact that a decision is final does not mean it 

automatically has preclusive effect on later decisions. While a decision of the regional director is final 

under the regulations, the finding appropriate of a proposed unit and certification of a bargaining 

unit representative does not constitute a final decision upon which judicial review can be taken.  

Only proceedings under Section 10 of the Act have been explicitly authorized by Congress to be 

reviewed by the appellate courts.5  Representation proceedings are not subject to appellate court 

review.  Thus, a reliance on the finality element is misplaced and incorrect. 

                                                           
5 The only time that a Section 9 proceeding may be subject to review is under Section 9(d).  In essence, if a decision of 
the Board in a Section 10 unfair labor practice proceeding rests on the propriety of a decision made by the Board in a 
Section 9 representation proceeding, the latter decision is subject to review by the court of appeals before which a 
petition to review or enforce the Board’s unfair labor practice decision is pending.  Even then, the scope of review is 
extremely narrow. 
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Second, under the doctrine of res judicata, a final judgment on the merits of an action 

precludes the parties or their privies from re-litigating issues that were or could have been raised in 

that action.  Allen v. McCurry, 449 U.S. 90, 94, 101 S.Ct. 411, 66 L.Ed.2d 308 (1980).  Courts will 

apply res judicata and collateral estoppel to agency adjudicatory proceedings “[w]hen an administrative 

agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which the 

parties have and an adequate opportunity to litigate. . . .”  United States v. Utah Constr. & Mining Co., 

384 U.S. 394, 422, 86 S.Ct. 1545, 1560, 16 L.Ed.2d 642 (1966). 

Not all administrative proceedings have a preclusive effect on subsequent litigation, 

however.  Healthcare Resources Corp. v. District 1199C, Nat. Union of Hosp. and Health Care Emp., 878 

F.Supp. 732, 736 (E.D.Pa. 1995).  Issue preclusion applies only when the administrative agency acts 

in a judicial capacity.  Id (citing Utah Construction, 384 U.S. at 422; Durko v. OI-NEG TV Prods., Inc., 

870 F.Supp. 1278, 1281 (M.D.Pa. 1994).  An Agency acts in a judicial capacity when its provides for 

(1) representation by counsel, (2) pretrial discovery, (3) the opportunity to present memoranda of 

law, (4) examination and cross-examination at the hearing, (5) the opportunity to introduce exhibits, 

(6) the chance to object to evidence at hearing, and (7) final findings of fact and conclusions of law.  

Healthcare Resources, 878 F.Supp. at 736 (citing Durko, 870 F.Supp. at 1281 (citing Reed v. AMAX Coal 

Co., 971 F.2d 1295, 1300 (7th Cir. 1992)).   

Federal court decisions have held that an NLRB unfair labor practice proceeding under 

Section 10 of the Act have a preclusive effect as to fact and law in later actions.  See, e.g., Pygatt v. 

Painters’ Local No. 277, Int’l Brotherhood of Painters & Allied Trades, 763 F.Supp. 1301, 1307 (D.N.J. 

1991) (citing, inter alia Consolidated Express, Inc. v. New York Shipping Ass’n, Inc., 602 F.2d 494, 503-06 

(3d Cir. 1979), vacated on other grounds, 448 U.S. 902, 100 S.Ct. 3040, 65 L.Ed.2d 1131 (1980), on 

remand, 641 F.2d 90 (3d Cir. 1981); Jaden Elec. V. International Brotherhood of Elec. Workers, 508 F.Supp. 

983, 988 (D.N.J. 1981)).  It is clear that in unfair labor practice proceedings, the Board is acting in a 
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judicial capacity.  The Board’s procedures under Section 10 begin with the filing of a charge alleging 

that an unfair labor practice has been committed, and proceed through the issuance of a formal 

complaint, answer, pre-trial discovery, trial before an administrative law judge, a proposed decision 

and order by the administrative law judge and culminates with a decision by the Board.  These are 

adversarial proceedings. 

In contrast to unfair labor practice proceedings, representation proceedings under Section 9 

of the Act are non-adversarial, investigatory determinations as to the appropriateness of a unit.  

There is no pretrial discovery in representational proceedings.  There is no ability, absent special 

permission, to submit post-hearing briefs.  The “purpose of a hearing conducted under Section 9(c) 

of the Act is to determine if a question of representation exists.”  § 102.64(a).  The filing of a 

petition under 9(c) of the Act triggers an investigation of a question concerning representation of 

employees.  § 102.60(a).   

This was the conclusion in Healthcare Resources where the Federal District Court for the 

Eastern District of Pennsylvania was tasked with determining whether the decision of the Regional 

Director in an election proceeding finding the parties’ collective-bargaining agreement was a valid 

agreement was preclusive of the District Court’s consideration of the same issue between the same 

parties and based upon the same facts.  878 F.Supp. at 736.  The District Court concluded that 

representation proceedings do “not constitute agency action in a judicial capacity, and as a result, we 

hold that the conclusion reached by the Regional Director does not have a preclusive effect over the 

instant proceedings.”  Id.  The Board has long, well-established precedent finding the same.  See, e.g., 

Thalhimer Brothers, Inc., 93 NLRB 106 (1951)(stating “[t]he Board, moreover, has repeatedly held that 

a prior determination as to the appropriate bargaining unit does not preclude a redetermination of 

the unit appropriate for the employees when a later petition may be filed.)(Citations omitted).   
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C. The Regional Director’s Determination that the EMPAC Computer System 
Established Substantial Changes to the Employee Status of the Buyers Was Not Clearly 
Erroneous 

 
In order for review to be granted, a requesting party must show that the regional director’s 

decision on a substantial factual issue was clearly erroneous on the record and such error 

prejudicially affects the rights of that party.  § 102.67(d).  This is not a minor burden placed upon the 

Employer in its request in this case.  The “clearly erroneous” standard requires a “definite and firm 

conviction that a mistake has been committed.”  Easley, 532 U.S. at 242.  If the regional director’s 

account of the evidence is plausible in light of the entire record, the Board should not grant review 

even if it would have weighted the evidence differently.  Where there are two permissible views of 

the evidence, the factfinder’s choice between them cannot be clearly erroneous. 

The Employer makes two arguments that it believes warrant review by the Board.  However, 

neither argument is compelling it only establishes that the Employer’s view is one of two equally 

plausible views based on the established record.  First, the Employer insists that it conclusively 

proved that EMPAC was in existence at the Employer’s facility prior to the 2000 Decision.  This is 

simply incorrect.  The Employer attempted to prove that EMPAC was in operation and being used 

by the Buyers prior to the 2000 Decision by inserted into the record a screen shot purporting to show 

that a stock item had been created in EMPAC in 1998.  However, the Employer’s witness could not 

testify as to whether or not the stock item had actually been created in EMPAC or was actually 

created in another computer system and later downloaded into EMPAC.  At best, this screenshot 

established that this stock item was created at Wolf Creek in 1998.  Nothing established who it was 

created by or that it was not created in another computer program or by someone who was not a 

Buyer. 

The Petitioner objected to this evidence as being substantially more prejudicial than 

probative as the evidence was extremely unreliable without foundation to establish it was actually 
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created in EMPAC.  The Employer has an information technology department at its facility.  It 

could have easily brought an individual from the information technology department to lay the 

proper foundation and testify that EMPAC had been purchased and was being used by the Buyers in 

1998.  However, the Employer made the choice to, instead, attempt to back-door in extremely 

unreliable evidence that lacked any credibility with a witness that lacked personal knowledge to lay 

the proper foundation.  Those reasons were placed in the record by the Petitioner’s objection.  The 

Regional Director had the discretion to decide what weight to give the evidence from the Employer.  

He chose to not afford it any weight.  This was not clearly erroneous. 

Second, the Employer grossly mischaracterizes Board case law in regards to technology and 

substantial changes to job duties.  For example, in John P. Scripps Newspaper Corp., which the 

Employer cites, it was established in the record that the employees in question still completed almost 

all of their analysis in the same manner and that even though there was new technology, it did not 

impact that analysis or discretion of the involved employees.  329 NLRB 854, 861 (1999).  That is 

far different than what the record establishes here.  The Employer’s own witness testified that 

EMPAC automatically calculates the low bidder by doing a bid analysis for the Buyers.  She stated: 

As a general rule, I’ll enter them into our EMPAC database.  We’ve got – on the request for 
quotation, there is an area for reply per supplier.  You put all of your data in and then you 
hit bid analysis.  Automatically, it’s going to calculate low bidder, it’s going to give 
me FOB terms and it’s going to give me payment terms. 

 
(Tr. 184: 20-25) (Emphasis added).  This confirmed testimony from the Petitioner’s witnesses who 

stated that the previous MAPPER program, which was not discussed or considered in the 2000 

Decision, did not have this type of functionality.  (Somerhalder, Tr. 140: 19-25).  The Buyers were 

required to do a manual bid analysis to determine bids prior to EMPAC. 

Additionally, EMPAC now provides all previous transactions with suppliers with each 

requisition.  Something that was not previously available.  The Employer had the procedures 

governing the Buyers written into EMPAC as code to make sure the Buyers did not go beyond the 
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procedures.  When it was discovered that they did go around or outside of the procedures, code was 

written to prevent that.  According to the Employer’s witness:  

[t]hose blocks were put in based on condition reports written because of errors made by the 
buyers.  In other words, we bypass getting the correct funding approvals before issues 
a PO and it was discovered after the fact.  CRs were written, documented and then IAS 
was able to write code in to help us with that.  Same thing with omission of may quality 
requirements.  Those were two big flags I know that we had built into it so we didn’t make 
that same mistake again. 
 

(Tr. 195: 3-11) (Emphasis added).  These “flags” were written into EMPAC after it was purchased 

and implemented at Wolf Creek and are based upon procedures which the Buyers are required to 

follow.  These changes were much more than simply making the Buyer’s job more efficient.  It 

limited the discretion the Buyers once had and was installed to prevent them from going outside of 

the established procedures. 

 EMPAC also established audit trails for all of the Buyers work which is kept and maintained 

in a program called Curator.  Ms. Somerhalder testified for the Petitioner that prior to the 2000 

Decision, these audit trails did not exist.  She stated that “after Sarbanes Oxley Act, our owner 

companies started auditing us.  So they would ask for POs and the request for quote packages, 

which everything’s filed in curator now for perpetuity.”  (Tr. 145: 16-25).  Tracy Beard testified in 

regards to a situation where her purchase order was recently off by a nickel and she received a phone 

call asking her to explain the difference.  (Tr. 79: 22-25; 80: 1-7).  There is little question that the 

Buyer’s work is reviewed, scrutinized, and only exercised within established procedures. 

 Regardless of whether or not the Employer agrees with the outcome, it is clear that the 

Regional Director’s factual determinations are plausible based on the entire record and was a 

reasonable outcome based on the facts in the record.  In the nearly sixteen years after the 2000 

Decision, EMPAC was established, updated and re-tooled in ways that created substantial changes to 

the Buyers work at the Employer’s facility.  These changes were more than simply creating 

efficiencies in the Buyers work.  The changes removed discretion and were intentionally installed to 
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prevent the Buyers from going beyond what the procedures allowed.  This is well supported by the 

record. 

D. The Regional Director’s Determination that the Buyers are Not Managerial 
Employees Under the Act was not Clearly Erroneous and Does Not Depart from Officially 
Reported Board Precedent in a Way that Creates a Substantial Question of Law or Policy 
 

The Regional Director reviewed and applied multiple different cases which stand as 

applicable and on point officially reported Board precedent.  The Employer seems to believe that 

Concept & Designs is the only applicable case regarding Buyers under Board case law.  That is simply 

not the case.  In fact, some of the Board case law relied upon by the Regional Director was cited in 

Concept & Designs and instructive on determining when buyers or employees with purchasing 

authority may or may not be managerial employees.  Concept & Designs stands for the concept that 

employees who make routine purchases for an employer, within and not independent of Employer 

procedures, are not managerial employees while those who commit substantial amounts of an 

employer’s credit without review or approval are managerial employees.  318 NLRB at 957.  However, 

where review or pre-approval is required, the commitment of substantial amounts of an employer’s 

credit, alone, does not establish managerial status. 

However, Lockheed-California Co., establishes that although a buyer can commit company’s 

credit up to $50,000 and also negotiates prices with suppliers, does not have discretion independent 

of established policy since higher authority must review and approve much of their 

recommendations.  217 NLRB 573 (1975).  Solartec, Inc. & Sekely Indus. found employees to be not 

managerial even though they had authority to recommend purchase and use equipment and 

negotiate with supplier.  352 NLRB 331, 336 (2008).  In Eastern Camera and Photo Corp., the Board 

found that: 

Managerial status is not necessarily conferred upon employees because they possess some 
authority to determine, within established limits, prices and customer discounts.  In fact, the 
determination of an employee’s managerial status depends upon the extent of his discretion, 
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although even the authority to exercise consideration discretion does not render an 
employee managerial where his decisions must conform to the employer’s established policy. 
 

140 NLRB 569 (1962) (cited and relied upon in Concept & Deisgns, 318 NLRB at 957).   

 The Employer also cited Swift & Co. as a basis for review of the Regional Director’s 

decision.  115 NLRB 752 (1956) While it is true that the Board has found that the ability of an 

employee to commit an employer’s credit in amounts which are substantial is strong evidence of 

managerial status, that fact alone is not dispositive.  Swift also required the commitment of the 

substantial amount of credit to be unreviewed, not pre-approved, and subject to the discretion of 

the employee committing the credit.  115 NLRB at 753.   

While the Employer argues that the fact that the Buyers collectively committed $21 Million 

of the Employer’s credit last year means they are conclusively managerial employees, the fact is that 

practically none of that $21 Million was committed without prior approval or review by the 

Employer.  This was expressly noted and discussed by the Regional Director.  (D&DE, pg. 11).  The 

Petitioner put on substantial evidence through its witnesses, and confirmed the same with the 

Employer’s witnesses, that if the Buyer solicits bids for an item in a requisition which exceeds to 

authorized amount in the requisition, unless it is less than $1,000, the Buyer must go back and get 

approval to make the purchase.  The Regional Director’s decision in regards to the commitment of 

funds is plausible and not clear error.  It also does not depart from officially reported Board 

precedent in a way that raises a substantial question of law or policy. 

The Employer asserts in its request for review that the Buyers exercise significant discretion 

because they make the ultimate determination to whom to award the bid.  However, as the Regional 

Director correctly pointed out, the Board has established officially reported precedent holding that 

“technical expertise in administrative functions involving the exercise of judgment an discretion 

does not confer managerial status upon the performer.”  Case Corp., 304 NLRB 939, 948 (1991); 

Connecticut Human Society, 358 NLRB No. 31, slip op. at 23 (2012).  There is ample evidence in the 
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record by all three of the Petitioner’s witnesses establishing that the Buyers rely on their technical 

expertise acquired through education and training to perform their work.  They have ISM 

certifications that require undergraduate degrees to obtain and require continuing education to 

maintain.  The certifications are obtained through courses and exams teaching the science behind 

procurement of goods and services by employees such as the Buyers.  Thus, they are not exercising 

discretion that confers managerial status.  They are exercising their technical skills. 

Finally, the Employer asserts that the Regional Director erred in determining that the Buyers 

are aligned with management.  However, the Employer made no attempt to establish any facts 

showing that the managerial interests outlined in Concept & Designs were present here.  In fact, the 

opposite was established.  While the Employer sought to argue that the increase from $5,000 to 

$50,000 for the amount at which an item must be competitively bid further indicated managerial 

status, the Buyers were not included in this decision.  Additionally, the Buyers were not consulted in 

other changes to their job duties that were established in the record.  Thus, they do not formulate or 

effectuate any employer policies or represent management’s interest in a way that would align them 

more with management than their fellow employees. 

The Employer claims in its request for review that the Board has consistently found buyers 

and employees with purchasing authority to be managerial employees.  However, this is simply not 

the case and ignored roughly half of the body of Board case law regarding such employees that 

currently exist and apply to this case.  The Regional Director applied the governing case law in 

regards to the Buyers’ classification and made a decision based on an application of the established 

facts to the governing case law.  The Employer may not like the outcome of the case.  But that does 

not go far enough to meet its burden of establishing clear error or departure from established and 

officially reported Board case law in a way that raises a substantial question of law or policy.  Due to 

the Employer’s failure, there are no compelling reasons to grant the Employer’s request for review. 



21 

 

V. Conclusion 

For the reasons stated herein, the Petitioner respectfully requests the Board deny the 

Employer’s Request for Review as no compelling reason for granting such review exists under 29 

C.F.R. § 102.67(d). 

Respectfully Submitted 
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I. INTRODUCTION 

 Pursuant to the National Labor Relations Board’s April 7, 2017, Decision on Review and 

Order granting in part Wolf Creek Nuclear Operating Corporation’s (“Wolf Creek” or 

“Employer”) Request for Review, the Regional Director reopened the record in the instant case.  

The April 25, 2017, hearing provided the International Brotherhood of Electrical Workers, Local 

225 (“Petitioner” or “Union”) a second opportunity to present evidence demonstrating material 

change to the Buyers’ job duties.  Petitioner presented no evidence to support any material change 

to the Buyers’ job duties.  Petitioner convoluted the record with evidence of minor policy changes 

and software improvements not rising to the level of material change.  These minor changes, in no 

form, demonstrate any material change to the Buyers job duties.  In fact, the evidence demonstrates 

that between 2000 and 2016, no material change has taken place with regard to the Buyers’ job 

functions. Accordingly, as Petitioner failed to present even a modicum of evidence demonstrating 

material change to the Buyers’ job duties, the Buyers remain managerial employees, and the 

Petition should be dismissed.  

II. BACKGROUND FACTS AND PROCEDURAL HISTORY 

Wolf Creek operates a nuclear power facility located in Burlington, Kansas.  There are 

approximately 1,100 employees employed at the facility, 400 of whom are represented by the 

International Brotherhood of Electrical Workers Local Union 225.  At issue is the Union’s petition 

to represent Buyers I, II, III and Lead Buyer—the same issue addressed by the Region in its May 

4, 2000, Decision and Order and Clarification of Bargaining Unit in Case 17-UC-210. (“2000 

Decision”).  In that Decision, the Acting Regional Director found the same Buyers to be 

“managerial employees,” and thereby excluded from coverage of the Act. (Id.).  
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On January 28, 2016, Petitioner filed the instant petition, petitioning to represent “All full-

time and part-time Buyers I, II, III and Lead Buyer employees employed by the Employer at its 

facility near Burlington, Kansas to be included in a separate unit.” (Regional Director’s Decision 

and Order dated February 16, 2016, hereinafter “D&O”). (D&O at 1).  On February 1, 2016, the 

Employer filed a motion to dismiss the instant petition, as barred, pursuant to Section 102.67(g) 

of the Board’s Rules and Regulations and under the doctrine of res judicata.  The Regional 

Director denied this motion and the matter was heard before Hearing Officer Carla K. Coffman on 

February 5, 2016.   

Significantly, at the February 5, 2016 hearing, Hearing Officer Coffman noted that because 

“there has been a previous determination that these same job classifications were found to be 

managerial, in Case 17-UC-210 . . . I am taking judicial notice of the Acting Regional Director’s 

Decision, Order and Clarification of Bargaining Unit, that issued on May 4th, 2000, in Case 17-

UC-210.” (Tr. 2016 12:1-19)1 (emphasis added).  Consistent with this finding, Hearing Officer 

Coffman explained that although both parties were tasked with presenting a complete record for 

review, the Petitioner had the burden to establish a material change in the Buyers’ job duties, 

sufficient to disturb the Acting Regional Director’s previous findings and conclusions. (Id. at 

19:19-20:9).  

On February 16, 2016, the Regional Director issued his Decision and Order, finding res 

judicata inapplicable, and finding that the “[b]uyers are not managerial employees and are entitled 

to the protection of the Act . . . .” (D&O at 12-13).   

 On March 1, 2016, the Employer filed a Request for Review of the Regional Director’s 

February 16, 2016, Decision and Order.  The Employer requested the Board’s review on two 

                                                           
1 Reference to the February 5, 2016 hearing transcript will be identified as “Tr. 2016.”  Reference to the April 25, 
2017, hearing transcript will be identified as “Tr.” 
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separate grounds: (1) that the Regional Director erred in not applying the doctrine of res judicata, 

based on the prior decision in 17-UC-210; and (2) that the Regional Director clearly erred in 

determining that the buyers are not managerial employees.   

 On April 7, 2017, the three member Board issued its Decision on Review and Order 

granting in part and denying in part Employer’s Request for Review.2  The Board, affirming the 

Employer’s argument, found the Regional Director misapplied the doctrine of res judicata in that 

he failed to give preclusive effect to the 2000 decision, and he failed to recognize the 2000 decision 

as final.  “[A] decision such as the 2000 decision . . . one that has not been appealed and that 

resolves the disputed issues in a manner that is binding upon the parties—is final for preclusion 

purpose.” Wolf Creek Nuclear Operating Corporation, 365 NLRB No. 55 (April 7, 2017 *1).  

 While the Regional Director suggested that changed circumstances may be present, he “did 

not articulate in sufficient detail the nature of such changes or their materiality to the question of 

the buyers’ managerial status.” (Id. at *2).  The Board remanded the case to the Regional Director 

to consider “whether the record demonstrates [material] changed circumstances sufficient to allow 

the reconsideration of the buyers’ managerial status.”  (Id. at *3).  “It is of particular importance 

that the Regional Director examine any factual changes in context and in light of the relevant 

statutory question.”  (Id.).   

 In light of the Board’s Decision, on April 18, 2017, the Region issued an Order Reopening 

Record and Notice of Further Hearing.  A formal hearing was held on April 25, 2017, before 

Hearing Office Carla K. Coffman.  At the conclusion of the hearing the Regional Director granted 

the parties the opportunity to file briefs.  

                                                           
2 The Board granted Employer’s Request for Review with regard to the Regional Director’s misapplication of the 
doctrine of res judicata because it raises a substantial issue warranting review.  Employer’s remaining requests were 
denied without prejudice.   
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a. Buyer’s Duties 

 The fundamental issue in this case is whether the buyers’ duties have materially changed 

since the 2000 Decision.  To determine whether a material change has impacted the Buyers’ job, 

it is important to understand the Buyers’ duties.  At a high level, the Buyer’s primary role is to 

procure all goods and services for the Employer, excluding nuclear fuel. (Tr. 2016 53:15-54:3; 

177:11-14).  The purchasing process is initiated when the Purchasing Department receives a 

requisition, which is generated through the Employer’s EMPAC computer system. (Id. at 42:23-

43:19; 97:12-18; 125:14-23). Upon receipt, the Purchasing and Contracts Supervisor assigns the 

requisition to a Buyer. (Id. at 94:13-96:1; 103:6-18; 179:16-180:4). The Buyer then determines 

whether the item should be competitively bid.  (Id. at 105:12-23). The Buyer then compiles a list 

of potential suppliers for the competitive bid, and generates a Request for Quotation (“RFQ”) to 

send to the potential suppliers. (Id. at 109:15-110:14; Employer Ex. 1).  Upon receipt of the 

suppliers’ bids, the Buyer conducts a comparative analysis of the bids and determines which bid 

most appropriately fits the Employer’s needs. (Id. at 134:11-16; 166:8-18).  Once the Buyer selects 

a supplier, the Buyer prepares a purchasing order indicating that the Buyer has committed the 

Employer’s funds for the purchase of the requisitioned item. (Id. at 124:22-125:2; 125:5-11; 169:6-

24; Employer Ex. 2). Thereafter, the Buyer is responsible to arrange for shipping and to ensure the 

items reach the Employer. (Id. at 120:9-122:9). 

III. ARGUMENT 

a. Petitioner Has the Burden of Proof in This Case. 

 “It is appropriate to place the burden on the party opposing preclusion—here, the 

Petitioner—to demonstrate that material changes have occurred since the prior decision.”  (Id. *3). 

“[R]equiring the party asserting preclusion also to show the absence of material changes is 
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inconsistent with preclusion cases generally.” (Id.; Whole Women’s Health v. Hellerstedt, 136 S. 

Ct. 2292, 2306 (2016) (holding that the party opposing preclusion must produce evidence of new 

facts); Harvey’s Resort Hotel, 271 NLRB 306, 307 (the party opposing application of collateral 

estoppel must introduce “evidence that [the disputed classification’s] job has changed significantly 

since the earlier litigation.” (Id.)). 

 Here, because Petitioner opposed preclusion, Petitioner bears the burden of proof. 

Petitioner’s burden is not limited to establishing any change to the Buyers’ duties since the 2000 

decision.  Instead, Petitioner is charged with demonstrating whether those changes “are material 

to the managerial status of the Buyers.” (Id. *n.7) (emphasis added).  Without question, the burden 

of establishing a material change is Petitioner’s alone.   

b. Petitioner Failed to Meet its Burden. 

i. Petitioner Stipulated that the Buyers Began Using EMPAC in 1998. 
 

 At the February 2016 hearing, Petitioner outlined its case in chief in that “the Buyer’s 

position has gone through monumental changes since the year 2000.  Many of these changes are 

driven by advances in technology.” (Tr. 2016 13:13-15).  “The switch to EMPAC [is] substantial 

and [has] brung out the discretion from the Buyers’ work.” (Id. at 18:13-14.). “EMPAC has fully 

automated the procurement process at the Employer’s facility.” (Id. at 14:22-15:1)  “There were 

no audit trails that were contained in any of these computer system[s] to check to make sure that 

everything was being done correctly.” (Id. at 13:25-14:3).  “In early 2000, Wolf Creek started 

trying to bring some technology into the procurement process.” (Id. at 14:14-15).  This technology 

was not present in the procurement process leading up to and during the time of the 2000 

Decision.” (Id. at 13:17-18). 
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 In fact, at the April 25, 2017, hearing, Petitioner completely abandoned its previous 

argument and conceded that Petitioner’s central argument at the 2016 hearing—the 

implementation of EMPAC after 2000 decision—actually occurred two years prior to the 2000 

decision.  Petitioner stipulated that the Buyers had been using EMPAC since at least November 

1998.  (Tr. 250:17-21).  

 Petitioner’s concession completely dismantles its argument that the Buyers’ job duties 

underwent material changes since the 2000 Decision.  Because the Buyers began using EMPAC 

in November 1998, Petitioner cannot argue that the implementation of EMPAC changed the 

Buyers’ job duties. The Buyers used EMPAC before, during, and after the 2000 decision.  

Accordingly, Petitioner has failed to meet its burden by establishing a material change to the 

Buyers’ job duties.  

ii. Petitioner Presented No Evidence to Substantiate Any Material 
Change Since the 2000 Decision; Petitioner failed to Meet its Burden. 
 

 Petitioner has had not one, but two opportunities to present evidence of material change to 

the Buyers’ job duties.  Instead of presenting any such evidence at the April 25, 2017 hearing, 

Petitioner relied on Company-wide policies that fall far short of a change.  In fact, Petitioner’s 

exhibits indicate that “procurement functions and processes remain the same” (Petitioner Ex. 7); 

that policies were revised with “minor changes for clarity in responsibility section for Purchasing 

and Contracts” (Petitioner Ex. 9); and policies were reviewed for “2-year divisional relevancy 

review” and not for the purpose of making changes to the job functions. (Petitioner Ex. 10).  

 In his dissent, Acting Chairman Miscimarra, outlined how the Union might meet its burden.  

Miscimara called upon Petitioner to establish “a new set of facts—facts which significantly differ 

from those detailed in the Acting Regional Director’s 2000 Decision” to prove material change to 

the buyers’ job duties.  In fact, the 2000 Decision enumerates the Buyers’ responsibilities, of 
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which, nothing material has changed.  Indeed, as evidenced by the testimony and exhibits in the 

2016 and 2017 hearings, the Buyers’ duties remain the same.  

1. The Buyers procure goods and services (except fuel) for the ER. (Tr. 2016 92:20-24; 
177:11-14; Tr.415:11-15; Petitioner Ex. 8 p. 19 at 6.2.2). 
 

2. The Buyers report to the Purchasing and Contracts Supervisor. (Tr. 2016 93:7-11; 
177:15-118; Tr. 424:9-12; 415:21-23; Petitioner Ex. 8 p. 19 at 5.7.2). 
 

3.  Purchases are initiated by a purchase requisition. (Tr. 2016 97:12-18; 157:11-13; 175:15-
20; 177:25-178:1; Tr. 331:9-14; 338:24-339:7; 343:8-9; Petitioner Ex. 8 p. 19 at 6.0). 
 

4. The purchase requisition is approved by a manager’s signature. (Tr. 2016 102:18-23; 
178:12-179:2 Tr. 416:13-15; Petitioner Ex. 8 p. 19 at 6.1.1). 
 

5. The amount authorized for expenditure depends upon the level of management who 
approves the requisition. (Tr. 2016 158:4-9; 179:9-15 Tr. 416:16-20; 356:17-25; 364:9-
15; 270:16-24; Petitioner Ex. 9 at 42).  
 

6. The spending authority of the signatory requisition manager limits the amount that can be 
expended on any particular requisition. (Tr. 2016 98:19-100-11; 146:10-147:4; 179:9-15; 
Tr. 270:16-24; 356:17-25; 364:9-15; 416:16-20; Petitioner Ex. 9 at 42). 
 

7. After a requisition has been authorized, it is sent to the purchasing department. (Tr. 2016 
102:24-103:1; 179:16-19; Tr. 339:15-25; Petitioner Ex. 9 at 42). 
 

8. The Purchasing and Contracts Supervisor assigns each requisition to a Buyer, depending 
on the request and the Buyer’s expertise and familiarity with the commodities and 
suppliers. (Tr. 2016 103:6-18; 179:16-180:4; Petitioner Ex. 8 p. 18 at 5.1). 
 

9. Once the Buyer receives the requisition, the buyer determines whether it will be 
competitively bid. (Tr. 2016 103:19-104:12; 105:12-110:14; 130:20-131:9; 180:5-8; Tr. 
325:11-326:4). 
 

10. Where the value of the goods or services exceeds $5,000, the Buyer is to issue a 
competitive bid.3  (Tr. 2016 132:16-25; 180:9-20; Tr. 437:11-438:15). 
 

11. A competitive bid is not required for limited source items or recently purchased items. 
(Tr. 2016 181:18; Tr. 437:11-438:15). 
 

12. When a request is to be competitively bid, the buyer compiles a list of potential suppliers 
from whom he will seek a bid. (Tr. 2016 151:20-152:6; 166:4-18; 175:15-20; 180:24-
181:3; Tr. 399:21-25; 375:18-25; Petitioner Ex. 8 p. 17 at 4.0). 

                                                           
3 Since the 2000 Decision, Wolf Creek, with input from the Buyers, increased the amount of the value of the goods 
or services requiring a competitive bid to $50,000. (Tr. 437:11-438:15). 
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13. The competitive bid list may be comprised of past successful bidders, suppliers of other 

commodities who have informed the Buyer of their desire to competitively bid, suppliers 
listed in trade journals, or suppliers found on internet sources. (Tr. 2016 150:9-151:19; 
166:19-23; 181:4-160). 
 

14. For safety related items, buyers are limited to a prescribed list of suppliers.  Buyers can 
seek to expand this list. (Tr. 2016 181:17-182:12; Tr. 413:18-414:13; 400:5-11 Petitioner 
Ex. 8 p. 20 at 6.3, 6.5.2; Petitioner Ex. 9 p. 21 at 5.7.2.4).  
 

15. Buyers determine how many suppliers are placed on the competitive bid list.  A 
minimum of three suppliers are to be included in the bid.  (Tr. 2016 182:13-15). 
 

16. Buyers issue a request for quote to potential suppliers. (Tr. 2016 175:15-20; 182:16-21; 
190:21-25).  
 

17. The request for quote identifies the requirements of the goods or services and a bid date, 
which the Buyer selects. (Tr. 2016 182:16-21). 
 

18. Potential vendors may submit exceptions to the bid’s requirements. (Tr. 2016 110:15-
113:14; 116:13-117:23; 182:24-183:1). 
 

19. The Buyer evaluates whether the exception is acceptable and may seek the assistance of 
the Employer’s departments. (Tr. 2016 183:2-21; Petitioner Ex. 9 p. 44 at B.1.1-B.2). 
 

20. The Buyer performs a commercial evaluation to determine the most beneficial bid based 
on price, delivery, performance schedule, payment terms, warranties, exceptions, etc. (Tr. 
2016 175:15-20; 183:15-184:3; Tr. 400:16-20).  
 

21. Cost is the most important factor in determining which vendor is awarded the bid, but 
cost alone is not determinative.  Factors such as scheduling or the cost of freight may 
result in the bid being awarded to a supplier other than the lowest cost bidder. (Tr. 2016 
118:18-14; 152:22; 153:4-154:12; 184:4-11; Tr. 327:23-25; 400:12-14).  
 

22. Buyers use a bid evaluation template. (Tr. 2016 184:12-185:11; Petitioner Ex. 8 p. 17 at 
4.2-4.3).  
 

23. When the bid is not awarded to the lowest bidder, or the sole source supplier, the Buyer 
must document the reason for selecting that vendor. (Tr. 2016 118:25-119:5; 185:12-
186:5; Tr. 328:1-9). 
 

24. Without seeking prior approval the Buyer determines to whom the bid is awarded. (Tr. 
2016 186:25-187:3; Tr. 328:10-15; 367:10-24)  
 

25. Buyers issue purchase orders. (Tr. 2016 102:1-6; 118:15; 158:10-17; 175:15-20; 186:25-
187:3; 190:21-25; Tr. 331:2-5; 336:1-3; Petitioner Ex. 8 p. 19 at 6.0). 
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26. Purchase Orders are not reviewed by the Purchasing and Contracts Supervisor prior to 

their issuance. (Tr. 2016 187:4-7; Petitioner Ex. 8 p. 19 at 6.2). 
 

27. If the Purchasing and Contracts Supervisor reviews the purchase order and disagrees with 
it, he can cancel the order without the suppliers’ agreement. (Tr. 2016 187:8-13). 
 

28. With the aid of a software program, Buyers determine which carrier will be used for 
delivery of products.  (Tr. 2016 119:6-122:8; Tr. 330:12-16). 
 

29. Buyers input relevant information (e.g., zip code of origin, weight, number of packages, 
etc.) into the software program, and the program outputs all of the carriers that are able to 
handle the run, the contract price cost for delivery, and the number of days for transit. 
(Tr. 2016 187:19-188:5). 
 

30. Buyers select the carrier from the output list. (Tr. 2016 119:24). 
 

31. Buyers may seek competitive bids when expedited delivery service is needed. (Tr. 2016 
188:6-24). 
 

32. Buyers track the purchase and ensure delivery according to the purchase order. (Tr. 2016 
189:16-190:3; Tr. 336:4-14). 
 

33. Buyers negotiate the purchase price for goods and services. (Tr. 2016 161:13-18; Tr. 
326:24-326:1; 327:9-13; Petitioner Ex. 8 p. 19 at 6.2). 
 

34. Without prior approval or necessarily subsequent review, the Buyers initiate purchase 
orders committing the Employer’s credit in amounts that are substantial. (Tr. 2016 102:7-
17; 124:22-125:2; 169:6-17; Tr. 337:1-5; Petitioner Ex. 8 p. 19 at 6.2).  
 

35. Although the Buyer cannot expend more on any particular requisition than the spending 
authority of the signatory requisition manager, the Buyer has discretion to spend any 
amount within that authority. (Tr. 2016 67:7; 179:9-15; Tr. 331:15-333:18; 382:15-20; 
401:6-12).  

 
 Without question, the evidence demonstrates that since the 2000 decision, no material 

change has taken affect with regard to the Buyers’ job duties.   

iii. Any Changes Made to EMPAC Since 2000 Have Not Material Changed 
the Functions of the Buyer’s Duties; Petitioner failed to Meet its 
Burden. 
 

 Wolf Creek has made changes to EMPAC since the 2000 Decision.  Like any software 

system, EMPAC requires upgrades, updates, and patches.  Such updates to the system have not 
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changed the manner in which Buyers perform their job duties and therefore are not material.  

Petitioner seeks to establish material change by proffering a number of exhibits that have no impact 

the Buyers’ job duties.  

1. Petitioner’s Exhibit 7. 
 

 Petitioner Exhibit 7, a Wolf Creek “Document Revision Request,”4 allegedly demonstrates 

evidence of material change to the Buyers’ job duties.  However, Exhibit 7 only references the 

following minimal changes that do not even pertain to the Buyer job: 

 “Delete step no longer needed, result of EMPAC 8.5 revision.” (Petitioner Ex. 7 at 
5.1.5.2). 
 

 “New step added, Material Engineering has responsibility to initiate, approve, and issue 
EPR for both Engineered and Non-Engineered ASME material.  This will ensure the 
procurement of ASME items will meet the Kansas Broiler Safety Act.  Action item of 
PIR 2001-2888.” (Id. at 5.4.2.1). 
 

 “Deleted step, financial information for new stock items is now performed by Material 
Control.” (Id. at 5.5.1.2). 
 

 “Revised to direct Originator to initiate a non-stock requisition for services, result of 
EMPAC 8.5 revision.” (Id. at 6.1.1.6). 

 
 It is unclear why Petitioner points to these four revisions to establish any change relating 

to the Buyers.  The policy in Petitioner Exhibit 7 existed long before 2000. (Tr. 313:8-314:3).  The 

information contained in Exhibit 7 does not apply to the buyers. (Tr. 314:9-20).  In fact, Exhibit 7 

specifically states that “procurement functions and processes remain the same.”  (Petitioner Ex. 

7). 

 

 

                                                           
4 Exhibit 7 is a Wolf Creek “Document Revision Request,” (“DRR”) (Petitioner Ex. 7 at 1). Simply stated, a DRR is 
issued when a policy is revised.  Pages 1-8 of the DRR outline the exact revisions to the policy.  The remaining 
pages enumerate the entire policy.  
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2. Petitioner’s Exhibit 8. 

 Similarly, Petitioner’s Exhibit 8,5 allegedly supports the argument that Wolf Creek made 

material changes to the Buyers’ job duties after the 2000 decision.  The alleged material changes 

are: 

 A 2004 policy requiring employees to send copies of purchase orders and supporting 
documentation to Document Services. (Petitioner Ex. 8 p. 6 at 6.2.8).6 
 

 Two years later, in 2006, Wolf Creek updated the 2004 policy to reflect that “[a] copy of 
the purchase order and applicable supporting documents are filed in Curator.”7 (Id. at 9). 

 
 Changing where the Buyers save or send purchase orders does not constitute a material 

change to the Buyers’ job duties. Prior to Curator, Buyers manually stored purchase orders in filing 

cabinets and sent copies to the Document Services Department. (Tr. 306:13-15; 323:1-8; 323:12-

16). The goal of the Curator software system was to provide a more efficient, effective, and faster 

way to save documents. (Tr. 323:22-324:3).  Curator made it easier to save and retrieve 

documents—the same documents saved and retrieved before, and after, the implementation of 

EMPAC and Curator. (Tr. 306:16-22; 307:4-9).  Forwarding documents to Document Services 

versus saving documents to a computer system does not rise to the level of material change 

necessary to alter the Buyers’ managerial status.  

3. Petitioner’s Exhibit 9. 

 Like Petitioner’s other exhibits, Exhibit 98 had no direct affect on the Buyers’ job duties. 

Exhibit 9 did the following:  

                                                           
5 Petitioner Exhibit 8, the policy governing purchase orders, includes the 2004, 2006, and 2008 version of AP 24C-
007 “Purchase Order.”   
6 Document Services is an internal Wolf Creek department, charged with storing and retrieving documents. (Tr. 
282:15-18).  The department was in existence prior to the 2000 decision and employees continued to send items for 
storage to document services after the 2000 decision.  (Id. at 282:19-283:2).  
7 Wolf Creek began using Curator, an electronic data storage system, in 1998. (Tr. 305:17-306:10; 323:9-11). 
8 Petitioner Exhibit 9 is a 2006 DRR for the “Requisition and Procurement Process.” 
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 Made minor changes to the responsibilities of the Supervisor of Purchasing and 
Contracts, not the Buyers.  (Petitioner Ex. 9 at 5.7.2). 
 

 Deleted the title of Director and Outage Shift Manager and added a new step for the 
Outage Shift Manager.  (Id. at A.2, A.2.d, A.5; Tr. 287:21-288:1). 
 

 Step 5.7.2.1 previously stated that the Supervisor of Purchasing and Contracts was to 
“[d]etermine requirements for competitive bids.” (Petitioner Ex. 9 at Step 5.7.2.1).  The 
revision provided that the Supervisor of Purchasing and Contracts was to “[p]rocess and 
administer requests for quotation (RFQ) in accordance with AP 24C-009, Request for 
Quotation.” (Id.). 

  
 As with Petitioner’s other exhibits, these minor changes did not affect the Buyers.  Of 

importance is the cover page of Exhibit 9.  The cover page specifically explains that Exhibit 9 was 

reviewed in order to make “[m]inor changes for clarity in responsibility section for Purchasing 

and Contracts.”  Such changes include “[o]ther minor changes for clarity in responsibility section 

5.7 due to organizational change of Administrative Services . . . and minor changes to Attachment 

A.” (Petitioner Ex. 9 at 1) (emphasis added).  

 As for the alleged material change in section 5.7.2.1, Buyers were required to seek 

competitive bids prior to 2000 and the Buyers continue to do so today. (Tr. 325:13-326:8). The 

clarification offered in section 5.7.2.1 did not change the way the Buyers seek competitive bids, 

nor did it change the Buyers’ job duties. (Tr. 325:11-326:4).  

 Petitioner cannot establish that even one of these “minor changes,” made for the purposes 

of “clarity” had any bearing on the Buyers’ job duties. (Petitioner Ex. 9 at 1; Tr. 324:8-14).   

4. Petitioner’s Exhibit 10. 

 Like Petitioner’s prior exhibits, Exhibit 109 does not establish a material change to the 

Buyers’ job duties. Petitioner argues that the 2008 upgrade to EMPAC, version 8.6 (the version 

                                                           
9 Petitioner Exhibit 10, like Petitioner Exhibit 7 and 9, is a Wolf Creek DRR.  Exhibit 10 is the 2008 DRR for the 
“Requisition Procurement Process,” reviewed for the purpose of Wolf Creek’s “2-year divisional relevancy review” 
All three exhibits are subject to the Employer’s “2-year divisional relevancy review” in which Wolf Creek reviews 
certain policies every two years.  (Petitioner Ex. 10 at 1; Tr. 341:4-8; 427:19-428:4; 431:12-18).  
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still used today), made changes to the Buyers’ job duties, as enumerated in Petitioner’s Exhibit 10.  

(Tr. 289:20-290).  However, Petitioner’s own witness, Buyer Sandy Somerhalder (“Somerhalder”) 

could not identify how 8.6 changed the Buyers’ job. (Tr. 291:1-2).  In fact, while version 8.6 did 

make small changes to EMPAC, those changes did not affect the Buyers’ job duties.   

 Instead, version 8.6 limited who could create a requisition. (Petitioner Ex. Exhibit 10, at 

Step 4.2; Tr. 291: 21-24). This limitation did not impact the Buyers’ duties because Buyers have 

never created requisitions.  (Tr. 293:23-294:6; 343:8-9).  Petitioner also argues that the 

implementation of 8.6 introduced commodity codes. (Petitioner Ex. Exhibit 10 at Step 4.6).  To 

the contrary, Buyers have been using commodity codes since 1998, when they began using 

EMPAC. (Tr. 345:13-19; 428:17-24).  Revising Step 4.6 “Commodity Code” “for clarity,” did not 

change the Buyers’ duties, as alleged by Petitioner.  (Petitioner Ex. 10 p. 2 at 4.6).   

 Lastly, Exhibit 10, specifically states the purpose of the document.  The “[d]escription of 

and justification for change: Revision result of 2-year divisional relevancy review for clarity. . . .” 

(Petitioner Ex. 10 p. 1).  In fact, the entire procedure is required to be reviewed every two years, 

whether or not a change is made. (Supra fn. 7; Tr. 327:19-328:4; 341:6-8; 426:5-24).  Exhibit 10 

provides no evidence supporting of material change to the Buyers’ job duties. 

5. Petitioner’s Exhibit 11. 

 In its effort to demonstrate material change, Petition submitted a “condition report.”  A 

condition report, is an internal report that “bring[s] awareness to a problem or issue and make[s] 

it better.”  (Tr. 351:9-10).  Simply stated, if an employee identifies a work-related problem or has 

a suggestion for improvement, the employee will complete a condition report.  Why Petitioner 

introduced this exhibit is unexplained.  Wolf Creek began using this type of form long before the 

2000 Decision. (Tr. 351:11-352:14; 354:15-18).  Condition reports can be completed by any Wolf 
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Creek employee. (Tr. 297; 350:24-351:6; 352:15-19; 352:23-353:7).  Neither Exhibit 11, nor any 

of Petitioner’s testimony demonstrate that the use of condition reports, or the implementation of 

any suggestions generated from such reports, have changed the Buyers’ job duties. 

6. Petitioner’s Exhibit 12. 

 Petitioner’s final, yet unpersuasive effort to establish material change, is the 2009-2010, 

addition of “pop up boxes” to the EMPAC operating system. (Petitioner Ex. 12 at 1; Tr. 300:16).  

“Pop up boxes” provide Buyers with purchase order related reminders that “pop up” on the Buyers’ 

computer screen as the Buyers work their way through the purchase order process.  A box may 

pop up on a Buyer’s computer screen to remind the Buyer of funding approval (Tr. 298:15-16) or 

to remind her of certain procedures related to safety items, among other reminders. (Tr. 298:20-

299-2).  In fact, the Buyers are able to bypass the pop ups by simply clicking on them. (Tr. 389:23-

390:4).   

 Petitioner fails to recognize that the use of the pop up boxes has not changed the way 

Buyers perform their job duties or the Buyers’ level of discretion. Indeed, changes to technology, 

or increased efficiency such as those here, do not constitute a material change.  The Board 

repeatedly has found that an increase in efficiency is wholly insufficient as a matter of law to 

significantly alter the fundamental characteristics of an employee’s job duties. See e.g., 

Constellation Power Source Generation, Inc., 2000 NLRB LEXIS 942, *104-05 (2000) 

(concluding that although the job has become more computerized since 1996, it has otherwise not 

changed); United Technologies Corp., 287 N.L.R.B. 198, 204 (1987) (finding technological 

advancements did not significantly alter job duties); John P. Scripps Newspaper Corp., 329 NLRB 

854, 861 (1999) (finding “differences in the methodology or the manner in which they perform 

their job, including use of technology . . . . [ ] however, do not change the fundamental character 
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of their job duties or their primary function of making advertisements ready for insertion into the 

newspaper.”). 

 The pop up boxes simply provide the Buyers with a reminder of certain requirements that 

were in place prior to the 2000 decision.  For example, prior to the implementation of the pop up 

boxes, Buyers were required to have funding approval (Tr. 2016 158:49-; 179:9-15; 311:8-312:11), 

and follow certain guidelines for safety related items. (Tr. 2016 181:17-182:12; 358:17-24).  A 

pop up box reminding the Buyers of these longstanding requirements is not a change to the Buyers’ 

job duties, material or otherwise.  (Tr. 361:15-18; 359:15-20).   

7. Other Considerations. 

 Through both exhibits and witness testimony, Petitioner fails to produce any evidence 

demonstrating material change to the Buyers’ job duties.  Somerhalder failed to demonstrate that 

any procedural changes proffered in Petitioner’s Exhibits materially changed her job.  (Tr. 281:18-

282:10; 308:7-10).  Of importance is that Somerhalder, who has been a Buyer since 1996 (Tr. 2016 

136:8-12) testified that the basic functions of the Buyer job had remained the same since 2000. 

(Tr. 310:9-15).  The one, single, limited change identified by Somerhalder is the minor change 

from Buyers manually creating a purchase order package, to creating a computerized purchase 

order package in EMPAC. (Tr. 309:6-21).  Unquestionably, EMPAC did not change whether 

Buyers had to complete the package. (Id.).   

 The Buyers have always been required to follow procedures—that has not changed since 

2000.  (Tr. 330:19-331:1; 340:2-6). The purchase order used by the Buyers today is the same 

purchase order used in 2000.10 (Er. Ex. 4-5; Tr. 337:25-338:5).  Additionally, the Buyers are still 

                                                           
10 In fact, the third party supplier does not see the requisition. (Tr. 333:19-334:5). The supplier sees the Buyer’s 
electronic signature at the end of the purchase order, committing the Employer to a legal contract, acting and signing 
the contract as an agent of the Employer. (Id.). 
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responsible for ensuring that the purchase order is correct. (Tr. 362:22-363:1).  The longstanding 

requirement to seek funding approval still applies today as well. (Tr. 417:13-418:5).  In fact, prior 

to increasing the cap on items requiring a competitive bid from $5,000 to $50,000, the Employer 

solicited the Buyers’ input on the increase and used the Buyers’ suggestions to determine the new 

cap. (Tr. 437:11-438:15).   

 Moreover, commodity codes did not change the Buyers’ job duties.  Commodity codes 

have been used since the genesis of EMPAC.  (Tr. 428:17-24).  Audit trails11 did not change the 

buyers’ job duties either; MAPPER audit trails predate EMPAC.  (Tr. 425:1-20).  Lastly, Buyers 

are still responsible for committing funds in the company’s best interest. (Tr. 366:4-18).  Such 

actions demonstrate that the Buyers are still managerial employees. 

IV. CONCLUSION 

  As demonstrated in the record, including the transcripts and exhibits, there is no evidence 

to demonstrate any material change to the Buyers job duties.  Accordingly, the Buyers remain 

managerial employees, excluded from protections of the Act.  

          Respectfully submitted, 
 

/s/ Brian J. Christensen   
Brian J. Christensen 
Trecia L. Moore 
Jackson Lewis P.C. 
7101 College Boulevard, Suite 1150 
Overland Park, KS 66210 
 
Tel: 913-981-1018 
Fax: 913-981-1019 
Brian.Christensen@jacksonlewis.com  
Trecia.Moore@jacksonlewis.com 
 

          Attorneys for the Employer   

                                                           
11 An audit trail is an “electronic date . . . and timestamp” indicating that an electronic item has been touched or 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
WOLF CREEK NUCLEAR OPERATING 
CORPORATION 
 
   Employer, 
 
 and       Case No. 14-RC-168543 
 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 
 
   Petitioner. 
 
 

PETITIONER’S POST HEARING BRIEF 
 

I. Introduction and Summary of Position 
 
 The issue before the Regional Director is “whether circumstances have changed in a way 

that would materially alter the analysis of the buyers’ managerial status?”  While this burden is on the 

Petitioner, the Board made clear that the threshold to meet this burden is particularly low requiring 

the Petitioner to show only “one material differentiating fact” in order to relitigate the buyers’ 

managerial status.  The record established from the February 16, 2016, hearing as well as the record 

from the April 25, 2017, hearing have provided more than ample evidence of material changes to the 

buyers’ work at Wolf Creek justifying relitigation of their managerial status.  Additionally, those 

changes make clear that the buyers are not managerial employees under the Act. 

 While the parties stipulated that MPAC came into existence in late 1998 at Wolf Creek, it is 

clear that MPAC itself underwent material changes between 1998 and 2016.  The Petitioner 

established undisputed evidence that MPAC was not functioning in 1998 as well as it did when it 

was upgraded from revision 7.7 to 8.5 in 2002 and from revision 8.5 to 8.6 in 2008.  There was also 

undisputed evidence that when MPAC came into existence at Wolf Creek, the buyers’ were still 

using the old MAPPER system for a period of time before they became solely reliant on MPAC.  
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The evidence presented also shows that as MPAC was installed, updated, and changed, the 

procedures that all employees, including the buyers’, are required to follow, were changed, and 

updated to reflect those changes.   

Evidence also establishes that Wolf Creek’s information technology “IT” department 

continued to make changes and updates with MPAC, including installing the “pop-up boxes” 

alerting the buyers’ when they may be missing a clause or an approval to ensure that they follow the 

established procedures.  It is also notable that as recently as 2006 the procedures governing the 

buyers’ work transferred the responsibility of reviewing the purchase orders from the manager of 

supply chain services to the buyers.  At first glance, this appears to be evidence that they were being 

given more discretion.  However, evidence established that because of all of the controls, checks and 

balances, built into MPAC, there was no need for the manager of supply chain services to review 

purchase orders before they went out.  MPAC did that for him.   

The record also establishes that over time the buyers have done less and less competitive 

bids due to the negotiation of additional Alliance Agreements, the need for safety and engineered 

items, and less suppliers making the necessary parts needed to be purchased by Wolf Creek.  The 

record also establishes that when the buyers’ do complete a competitive bid, MPAC actually does 

the bid analysis for the buyers.  MPAC also stores all of the clauses that are required to be included 

in purchase orders.   

In the end, it is clear that the record includes ample evidence of substantial and material 

changes in the buyers’ work through MPAC, procedures and passage of time in the nuclear industry 

that warrant relitigation of the buyers’ managerial status.  Additionally, it is clear that the buyers are 

not managerial employees under the Act.  The most persuasive argument that the Employer has is 

that the buyers’ commit the funds of the Employer in sometimes substantial amounts.  However, it 

is abundantly clear from the record that the buyers’ actually have not ability or authority to commit 
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credit on their own.  They may only do so based on approvals of other pre-approved Wolf Creek 

employees including the plant manager.  They also have no ability to work independently from the 

established procedures and what little discretion they once had, has been eroded by the increased 

enhancements of MPAC and procedural controls over time. 

For those reasons, the Petitioner believes that it has met its burden in this case and that the 

buyers’ are not managerial employees under the Act and respectfully request the Regional Director 

find the same. 

II. Statement of the Issue 
 
 On April 7, 2017, the Board issued a decision remanding this case back to the Regional 

Director for “further and appropriate action consistent with this decision.”1  The Board stated that 

the issue on remand is:  

1. Whether the record demonstrates changed circumstances sufficient to allow 

reconsideration of the buyers’ managerial status?2 

III. Standard of Law 
 

 The Board made clear that while the doctrine of claim preclusion applies to representation 

decisions in Board proceedings, a party seeking relitigation of a previously decided issue may do so if 

it satisfies the burden of “presenting new factual circumstances that would vitiate the preclusive 

effect of the earlier ruling.3  To meet this burden, the party seeking relitigation must establish that 

“circumstances have changed in a way that would materially alter the analysis of the buyers’ 

managerial status.”4  The Board noted that “the Petitioner’s burden to prove changed 

circumstances . . . is not an onerous one.  The Petitioner need only point to ‘one material 

                                                             
1 April 7, 2017, Board Decision, pg. 4. 
2 Id at pg. 3. 
3 Carry Cos. Of Illinois, 310 NLRB 860 (1993); Harvey’s Resort Hotel, 271 NLRB 306, 306-307 (1984) 
4 Board Decision at pg. 3. 



4 
 

differentiating fact’ in order to relitigate the issue of the buyers’ managerial status.” (Emphasis 

added).5 

 
IV. Statement of Relevant Facts 

 
A. Finding of Facts in the February 16, 2016 Hearing 

 
On May 4, 2000, the Acting Regional Director of then Region 17 found the Buyers to be 

managerial employees in a “Decision, Order and Clarification of Bargaining Unit” issued in Case 17-

UC-210 (“2000 Decision”).  (2/5/2016, D&DE, pg. 1).  The Regional Director, in his decision in the 

instant case noted, that “the 2000 Decision was issued almost 16 years ago, and it is incumbent on the 

Regional Director to create a record documenting how circumstances have changed with regard to 

Buyers and their duties and responsibilities.”  (2/5/2016, D&DE, pg. 3).  The Regional Director 

also noted that the transcript from the 2000 proceedings was not available and the 2000 Decision 

does not contain a detailed description of the Buyers’ job duties and did not address those duties 

in relation to computer software used by the petitioned-for employees.  (Id).   

At the hearing, the Petitioner spent a great deal of time introducing specific detailed evidence 

detailing how the EMPAC computer system impacts the employee status of the Buyers.  (Id).  The 

facts established at the hearing included: 

 Purchases are initiated when the Purchasing Department receives a requisition, which are 
created through the Employer’s EMPAC computer system by the requesting 
department.  (2/5/2016, D&DE, pg. 4).   
 

 The requisition lists the items that are being requested; how many of the items are 
needed; the commodity code; whether the item is engineered or safety-related; the item’s 
price; and whether the item has been bought before and, if so, the price the Employer 
paid in the past.  The Buyers are not involved in the initial requisition process.  (Id). 

 

 Not all employees are allowed to submit a requisition.  The Purchasing Department 
trains employees on how to submit requisitions, and David Sullivan (Manager of 

                                                             
5 Id (citing Miller’s Ale House, Inc. v. Boynton Carolina Ale House, LLC, 702 F.3d 1312, 1319 (11th Cir. 2012) (quoting CSX 
Transp. Inc. v. Brotherhood of Maintenance of Way Employees, 327 F.3d 1309, 1317 (11th Cir. 2003)). 
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Purchasing and Supply Chain Services) approves individuals so they can be entered into 
EMPAC and allowed to submit requisitions.  (Id). 

 

 Requisitions must be authorized by a supervisor or manager in the requesting 
department prior to submission through EMPAC.  The Buyers are not involved in the 
requisition authorization process.  (Id). 

 

 The level of purchasing authority that a Buyer has correlates with the purchasing 
authority that the signatory requestor has.  For example, if a requisition has $50,000 in 
purchasing authority, the Buyer then has up to $50,000 to use to purchase the requested 
item.  (Id). 

 

 Once a requisition is received by the Purchasing Department, Everett Weems 
(Supervisor of Purchasing and Contracts) assigns each requisition to a Buyer depending 
on the type of items being requested.  (Id). 

 

 After being assigned the requisition, the Buyer first determines whether the procedure 
requires the item be competitively bid.  Where the value of goods and services is 
expected to exceed $50,000, the Employer’s written policy requires the Buyers to issue a 
competitive bid for goods/services.  In practice, the Buyers also competitively bid items 
that cost well under $50,000 on a regular basis.  (2/5/2016, D&DE, pg. 5).   

 

 A new competitive bidding procedure was established on or about January 21, 2016.  
Under the new procedure, the $50,000 limit over which items must be competitively bid 
increased from $5,000 to $50,000.  The Buyers were not involved in the decision to raise 
the minimum competitive bidding amount.  (Id, fn. 2). 

 

 According to the Employer’s procedures, to begin the competitive bidding process, “the 
Buyer determines the suppliers from whom to solicit bids based on commercial, 
technical and/or quality considerations.”  In practice, the Buyer first compiles a list of 
potential suppliers from which to seek a bid using EMPAC.  EMPAC provides the 
Original Equipment Manufacturer (“OEM”) and the price of any previous orders.  (Id).   

 

 To select suppliers, the Buyers go to the item’s OEM or other Employer-authorized 
distributors.  The Buyer also may find suppliers using the internet (e.g., Google 
searches).  For safety items, Buyers are required to use suppliers on a specific list.  
Sometimes, there is only a single supplier for a certain product, so there are no other 
companies from which to seek bids.  (Id). 

 

 Once the Buyer has compiled a list of potential suppliers, the Buyer uses EMPAC to 
generate a Request for Quotation (“RFQ”) to send to those suppliers.  EMPAC allows 
the Buyer to tailor the RFQ to match the requisition by using established request clauses 
and information.  For example, if the requisition states delivery must be expedited, the 
Buyer will use EMPAC to include a clause with this request in the RFQ.  The Buyer 
determines the bid due date, which is set based on the initiating organization needs and 
detailed as requested dates in the original requisition.  (D&DE, pg. 4-5). 
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 Sometimes suppliers will request an exception to the RFQ.  If the product is safety-
related or engineered, the Buyer sends the exception to the Procurement Engineer who 
determines whether the exception is acceptable.  If the product is non-safety related, 
Buyers will typically go back to the requisitioner for input on the exception. (D&DE, pg. 
6). 

 

 Upon receiving the bids from suppliers, the Buyer will enter the bids into EMPAC and 
then EMPAC performs a bid analysis.  Typically, the Buyer will select the lowest bidder.  
If a Buyer does not make the purchase with the lowest bidder, the Buyer is required to 
enter into EMPAC the reason why the supplier was chosen.  (Id). 

 

 The Employer’s witness, Betty Sayler, testified in regards to how EMPAC automatically 
calculates the low bidder.  “As a general rule, I’ll enter them into our EMPAC database.  
We’ve got – on the request for quotation, there is an area for reply per supplier.  You put 
all your data in and then you hit bid analysis.  Automatically, it’s going to calculate low 
bidder, it’s going to give me FOB terms and it’s going to give me payment terms.  (Tr. 
184: 20-25).   

 

 Once a supplier is selected, the Buyer drafts a Purchase Order in EMPAC.  EMPAC 
allows the Buyer to select different clauses regarding terms and conditions to use in the 
Purchasing Order and will then issue the Purchasing Order.  EMPAC has a mechanism 
to notify a Buyer if the forgot to include terms and conditions in the Purchasing Order.  
(Id). 

 

 If bids come back and are more than $1,000 per line item than what was on the original 
requisition, the Buyer will go back to the requisitioner for funding approval before 
issuing the Purchase Order.  If a bid comes back and is still above the original requisition 
price, but less than $1,000 per line item, the Employer’s procedure provides that a Buyer 
can make the purchase.  (D&DE, pg. 6-7). 

 

 EMPAC will specifically ask the Buyers if they received funding approval before the 
system creates the Purchasing Order.  Once the Purchasing Order is issued, the Buyer 
has committed Employer funds for the purchase of requisition funds.  (D&DE, pg. 7).  
When EMPAC was originally installed at the Employer’s facility, it did not include this 
notification.  It was added after the fact by management and the Buyers were not 
involved in that decision.  (Betty Sayler, Tr. 195: 3-11). 

 

 On cross-examination, Ms. Sayler confirmed that once the requisition gets to the Buyers, 
it has already been through the approval process and it is locked in.  The Buyer can’t 
make any changes without approval from someone else.  (Tr. 196: 19-25). 

 
The Buyers also testified in specific detail as to how their job duties changed from pre-2000 

Decision to today with EMPAC and how the nuclear industry is much more restrictive when it comes 

to purchasing: 
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 When asked what has changed in how Ms. Somerhalder does her work as a Buyer with 
the addition of EMPAC, Ms. Somerhalder stated that there are “more checks and 
balances with the EMPAC system.  There’s --- again, if we’re typing a PO, there’s flags 
that will pop up, a pop-up barrier that will say – you know, if it exceeds the funded 
amount on the requisite, the amount that’s funded on the requisition, it will pop up and 
remind you and say, hey, check your – or in essence, check your procedure for – do you 
need to go back for an email for approval of additional funds or do you need a CASF 
form?”  (Tr. 145: 8-16). 

 

 Additionally, Ms. Somerhalder testified that “there’s audit trails of everything.”  When 
asked if these audit trails existed in 1996, she testified that they did not.  She stated that 
“after the Sarbanes-Oxley Act, our owner companies started auditing us.  So they would 
ask for POs and the request for quote package, which everything’s filed in curator now 
for perpetuity.  (Tr. 145: 16-25).   

 

 Mr. Sean Nelson testified that, as an individual who worked as a Buyer in both the 
nuclear and non-nuclear industry that “nuclear is completely different, much more 
restrictive.  When I was doing refinery projects, I would write the descriptions and could 
make changes and all that and it wasn’t a big deal, but we weren’t dealing with a nuclear 
power plant.  (Tr. 167: 18-22).   

 

 On direct, Employer’s witness Betty Sayler was asked about what functional difference 
EMPAC brought to her job as a Buyer.  Ms. Sayler testified that ‘EMPAC just gave us 
automation, it gives us more tools, it’s a difference of day [and] night actually.”  (Tr. 186: 
10-12); 194: 5-13).  This confirmed what the Buyers stated in their testimony. (Tracy 
Beard, Tr. 88: 20-25; 89: 1-6 (“there is just really no comparison.”); Sandra Somerhalder, Tr. 
140: 19-25 (in comparing MAPPER to EMPAC, it was a very “manual process.  
Everything had to be entered manually.  It did not have the sophistication as compared 
to EMPAC.  It did not have the functionalities.”)). 

 

 The Employer’s witness, Betty Sayler, testified in regards to how EMPAC automatically 
calculates the low bidder.  “As a general rule, I’ll enter them into our EMPAC database.  
We’ve got – on the request for quotation, there is an area for reply per supplier.  You put 
all your data in and then you hit bid analysis.  Automatically, it’s going to calculate low 
bidder, it’s going to give me FOB terms and it’s going to give me payment terms.  (Tr. 
184: 20-25).  Ms. Somerhalder confirmed in her testimony that MAPPER did not have 
this type of functionality.  (Tr. 140: 19-25). 

 
B. Facts Established in the April 25, 2017 Hearing 

 
 The parties stipulated at the hearing that MPAC came into existence in November 1998 at 

Wolf Creek.  (Tr. 250:17-21).  However, Petitioner established undisputed evidence that when 

MPAC came into existence MPAC really “limped along” and the buyers’ were continuing to use the 

old MAPPER program in addition to MPAC.  (Rogers, Tr. 257: 9-16; 259: 14-23; Somerhalder, Tr. 281: 
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5-9).  Additionally, in 2002, MPAC went through an upgrade from revision 7.7 to 8.5.  This caused 

major changes to the policies and procedures that the buyers and other Wolf Creek employees were 

required to follow.  (Tr. 262: 11-14; Exhibit P7).  Numerous revisions listed in the “DRR” indicate 

that the changes made were required by the upgrade in MPAC to revision 8.5.  (Exhibit P7, pgs. 1-

10).  Ms. Somerhalder also testified that AP-24-002 is the buyers’ “mother procedure” and the more 

changes made to this procedure, the more it impacted and controlled the buyers work.  (Tr. 282:1-

10). 

One of the most important changes that came with the 8.5 revision in 2002 was the addition 

of curator.  (Somerhalder, Tr. 280: 18-23).  According to Ms. Somerhalder, the first requisition 

available in curator for review came in 2002.  Curator also brought with it the ability to conduct 

detailed audit trails as identified in Exhibit P13.  (Tr. 280: 18-23).  However, it was not until 2006 

that MPAC became an entirely automated program.  This brought with it key changes to the 

Employer’s procedures and the buyers’ work.  First, the process of sending purchase orders and all 

related documents to document services for processing and storage was eliminated. (Exhibit P8; Tr. 

284: 18-25; 285: 1-4).  These documents began being placed in curator.  This allowed for MPAC to 

have direct access to these documents and be able to pull those documents for use in future 

purchase orders.  Second, the main procedure AP 24-002 was changed with specific application to 

procedures for competitive bids by requiring adherence to an entire other procedure, AP 24C-009 

which governs the process for “requests for quotation.”  (Exhibit P9; Tr. 288: 15-25).  These 

changes occurred in March 2006.  (Tr. 286: 8-10).   

Another major change that occurred in 2008 is that MPAC was again upgraded to revision 

8.6 which is the revision currently in place today.  (Tr. 291: 18-23).  Ms. Somerhalder indicated that 

one of the major changes with the 2008 revision was that the commodity code, while used 



9 
 

previously, was added to MPAC which helped ensure for automatic routing of requisitions for 

approvals.  (Tr. 372: 17-25). 

One of the most crucial changes to MPAC came sometime after 2010 according to Ms. 

Somerhalder.  Exhibit P11 contains a number of “condition reports” created in 2009 and 2010 by 

former Lead Buyer Betty Sayler.  Ms. Sayler created these condition reports because the buyer 

completing the requisition in those documents had failed to obtain the required approvals or failed 

to include required information.  These condition reports, according to the testimony of Ms. 

Somerhalder, led to the creation of the dialogue “pop-up” boxes contained in Exhibit P12.  These 

dialogue boxes are key because they were designed by the Employer’s IT department based on 

condition reports such as those in P11 to stop those errors from happening.  These dialogue boxes 

pop up anytime a buyer attempts to process a purchase order without having certain required 

approvals or if they are missing certain required clauses or terms.  MPAC now tells the buyers when 

something is missing.  Before these post-2010 changes in MPAC, the buyers were on their own to 

ensure these mistakes didn’t happen. 

Additionally, the buyers’ purchase order procedure was changed in 2006 to put the 

responsibility on reviewing and ensuring the accuracy of the purchase orders on the buyers as 

opposed to the supply chain manager.  Ms. Somerhalder and Ms. Beard both testified that this was 

not due to management trying to give the buyers’ more discretion.  It was instead, an indication that 

MPAC’s capabilities in overseeing and checking the buyers’ work grew to a point that the 

supervisors review was not necessary.  Mistakes were routinely caught and fixed through the use of 

MPAC.  According to Ms. Somerhalder and Ms. Beard, MPAC incrementally became the de-facto 

supervisor of the buyers’. 

Evidence was also established through Exhibit P13 that the buyers’ do not have access to 

any management reports filed in supply chain services by their managers.  The record also 



10 
 

establishes that the buyers’ are not even listed in the document that lists which employees have the 

power to commit certain levels of expenditures through their approvals.  (Exhibit P14).  It is also 

important to note that the PAR bonus program, which is paid to employees based on a hierarchy of 

their employment status, classifies the buyers’ in the general employees section above bargaining unit 

employees but below that of supervisors and managers.  (Vickrey, Tr. 433: 18-25; 434: 1-23).   

Tracy Beard also testified that her job duties changed substantially in 2011 when the service 

labor contract work that she was completing was removed from the buyers’ department and 

transferred to the contract services department.  She went from actually drafting agreements 

revolving around software licensing to doing buyers work 100 percent of the time using MPAC.  

(Tr. 396: 19-25; 397: 1-20).   

V. Argument 
 

As the Board indicated in its April 7, 2017, decision, while it is the Petitioner’s burden to 

prove that there has been a material change in the buyers’ circumstances which would justify 

relitigation of the buyers’ managerial status, that burden is not an onerous one.  In fact, pointing to 

“one material differentiating fact” would be sufficient to justify such relitigation.6  According to 

Black’s Law Dictionary, something is “material” if it is “[o]f such a nature that knowledge of the item 

would affect a person’s decision-making.”7  Thus, the Petitioner has met its burden if it has 

established one factual change in circumstances for the buyers’ which would affect the buyers’ 

decision-making process at Wolf Creek. 

Once the Petitioner meets its burden of establishing a material change in circumstances 

justifying relitigation of the buyers’ managerial status, the question becomes whether the buyers’ are 

in fact managerial under the Act.  The date that MPAC came into existence at Wolf Creek is no 

                                                             
6 Board Decision, April 7, 2013, pg. 3. 
7 See Black’s Law Dictionary, Tenth Edition, Bryan A. Gardner, pg. 1124. 
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longer relevant.  It is undisputed that the 2000 Decision never contemplated any use of technology.  It 

simply looked globally at the buyers’ work in the requisition and procurement process.  Thus, 

whether the features of MPAC limited the buyers’ discretion in 1998, 2002, 2008, 2010 or later, the 

fact that its features did so and continues to do so is dispositive of the buyers’ managerial status. 

A. The Circumstances Surrounding the Buyers’ Job Duties has Changed  Materially 
over the last 16 Years Justifying Reconsideration of the Buyers’ Managerial Status 
 

The 2000 Decision finding that the Buyers were managerial failed to take into consideration 

the computer equipment the buyers’ use in their day to day operations.  While it is not known why 

this occurred and no one testified directly as to why this occurred, the evidence in this record may 

shed some light on what was going on 16 years ago.  It is now undisputed that MPAC was in 

existence in November 1998 at Wolf Creek.  However, it was also established that while MPAC was 

being used at Wolf Creek, it was not functioning as well as it was intended.  Many of the modules 

didn’t work which left the buyers’ to rely on old processes and procedures at the time.  It wasn’t 

until after the 2000 Decision that the Buyers started using MPAC entirely and stopped relying on 

MAPPER and old processes.   

The record also establishes that a major upgrade in MPAC occurred in 2002 when MPAC 

went from revision 7.7 to 8.5.  This upgrade brought many changes with it including the ability of 

curator to track and store requisitions electronically.  This allowed for a more robust and 

comprehensive audit trail system to ensure accuracy and reliability of the requisition process.  While 

the Employer seems to believe this only changed where files are stored, it completely ignores the 

functionality of curator.  First, this began the process of eliminating paper and made these 

documents easily accessible.  This led to the filing of purchase orders in curator beginning in 2006 

which allowed for MPAC and curator to interact and store information about previous purchases, 

including supplier information.  In 2006, evidence also establishes that the commodity code was 
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changed so that the third letter in the code would be used to automatically route the requisition to 

each department for approval before it came to the buyers.   

2006 was also the year that the buyers’ procedures were changed to shift the responsibility 

for the accuracy of the purchase orders from the manager of supply chain services to the buyers 

themselves.  At first blush, this appears to mean that the buyers’ were being given more 

responsibilities and discretion.  However, the opposite was actually true.  MPAC was continuing to 

become more sophisticated overtime and due to those changes, MPAC eliminated the need for 

supervisors to review purchase orders.  Everyone was done within MPAC.  It now had fully 

functioning audit trails so everything could be reviewed within MPAC by management.  MPAC was 

continuing to grow into being the shadow of the buyers.  In 2008, MPAC saw another upgrade from 

revision 8.5 to 8.6.  This continued MPAC’s refinement and sophistication. 

 In addition to upgrades and revisions in the software, MPAC was being changed on the 

inside by Wolf Creek’s IT department.  Initially, testimony from Sandy Somerhalder established that 

IT was working to fix the bugs and just make MPAC function in the early 2000s.  However, once 

MPAC became a more fully functioning program, IT’s role shifted to building in more controls, 

checks and balances for the buyers.  This was demonstrated through exhibits P11 and P12.  

Condition Reports in P11 established that certain buyers had bypassed certain procedures and 

protocols in the process of completing purchase orders.  This included leaving out essential terms 

and clauses and failing to get proper approvals and reviews before issuing purchase orders.  This was 

a problem because the buyers’ were being found to have bypassed their procedures.  According to 

Sandy Somerhalder, sometime after 2010, IT began designing and installing dialogue boxes that 

would pop up to tell the buyers when they were missing certain required clauses or were missing 

certain approvals.  These checks on the buyers’ work were so sensitive that in the first dialogue box 

on page one of P12, it is questioning an expenditure for $25.00.  The addition of these dialogue 
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boxes certainly impacted the buyers’ decision-making process in their job.  It added more checks 

and balances, it made sure that the buyers’ were doing their job correctly.  It limited the buyers’ 

discretion and automated their work even further. 

 MPAC was not the only substantial change to the buyers’ jobs over the past 16 years.  Ample 

testimony established that over time, the buyers continued to do less and less competitive bids.  This 

was due to the fact that many of the products purchased by the buyers’ are safety related items 

and/or engineered items.  This means that they can only be purchased from certain suppliers after 

receiving approval from the procurement engineering department.  Additionally, the continued 

addition of agreements through the Alliance program limited where the buyers’ could purchase 

items from due to pre-negotiated prices and rebates.  The passage of time also means that certain 

suppliers stop making certain items which means there are less places to purchase from.  This is due 

to the lack of new nuclear construction nationally which has caused a lack of demand on suppliers 

of safety relates parts and supplies.  All of this greatly reduced the number of competitive bids the 

buyers’ complete as part of their jobs.  This is significant because the Employer has argued that the 

process by which the buyers’ do competitive bids makes them managerial under the Act.  While the 

Petitioner rejects this argument for reasons addressed below, for purposes of establishing material 

changes, the reduction in the use of the competitive bid process without question alters the buyers’ 

decision-making process at Wolf Creek and has changed how they do their jobs. 

The Employer insists that even with these changes, the buyers’ work remained the same.  

They continued to be part of the requisition process.  They still handled purchase orders and did 

competitive bidding as required by the procedures.  They still received the same approvals as they 

had before MPAC and before the 2000 Decision.  On a global view, this may be true.  However, 

when you look at the specific details of the work they do, it is clear the work has changed.  There are 

less people who have access to the requisition process.  However, over time more approvals have 
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been required before the buyers’ can execute a purchase order.  The enhanced use of commodity 

codes resulted in certain parts, such as pricing of certain items, being transferred from the buyers’ to 

the financial department and procurement engineering.  The addition of the dialogue boxes wrote 

the procedures into MPAC to ensure the buyers’ are not going outside of those procedures.  There 

is little argument to the idea that the buyers’ circumstances have not materially changed over the last 

16 years. 

B. The Buyers’ simply are not Managerial Employees under the Act.  The 2000 
Decision failed to consider the use of MPAC and lack of Discretion the Buyers’ 
have in their duties at Wolf Creek. 
 

While the 2000 Decision is a final decision and found that the buyers’ were, at the time, 

managerial employees, that decision failed to consider MPAC and the lack of discretion the buyers’ 

have in their duties at Wolf Creek.  Once the Petitioner has met its burden in establishing the 

material change in circumstances allowing relitigation of the buyers’ managerial status, the date that 

MPAC came into existence is no longer relevant.  Whether the features of MPAC limited the buyers’ 

discretion in 1998, 2002, 2008, 2010 or later, the fact that its features did so and continues to do so 

is dispositive of the buyers’ managerial status.   

The Act makes no specific provisions for managerial employees; however, the Supreme 

Court and the Board have held that managerial employees are excluded from the protection of the 

Act.  See, e.g., NLRB v. Yeshiva University, 444 U.S. 672 (1980); Ladies Garment Workers v. NLRB, 339 

F.2d 116, 123 (2nd Cir. 1964); Ford Motor Co., 66 NLRB 1317 (1946); Palace Dry Cleaning Corp., 75 

NLRB 320 (1948).  Managerial employees are excluded from the protections of the Act because 

“their functions and interests are more closely aligned with management than with unit employees.”  

Connecticut Humane Society, 358 NLRB No. 31, slip op. at 23 (2012).  “Managerial employees” have 

been defined by the Supreme Court in NLRB v. Yeshiva University, supra at 682-683, as: 

[T]hose who “formulate and effectuate management policies by expressive and 
making operative the decisions of their employer.”  NLRB v. Bell Aerospace Co., supra, at 288, 
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94 S.Ct., at 1768 (quoting Palace Laundry Dry Cleaning Corp, 75 NLRB 320, 323, n.4 (1947) . . . 
.  Managerial employees must exercise discretion within, or even independently of, 
established employer policy and must be aligned with management.  [citations omitted]  
Although the Board has established no firm criteria for determining when an employee is so 
aligned, normally, an employee may be excluded as managerial only if he represents 
management interests by taking or recommending discretionary actions that effectively 
control or implement employer policy. 

 
The Board has issued decisions directly addressing whether buyers, and other employees 

with purchasing authority, are considered managerial employees under the Act.  See, e.g., Lockheed-

California Co., 217 NLRB 573 (1975) (buyer, although they can commit company’s credit up to 

$50,000 and also negotiates prices with suppliers, does not have discretion independent of 

established policy since higher authority must review and approve much of their recommendations); 

Washington Post Company, 254 NLRB 168 (1981) (assistant manager not managerial employee 

although half the employee’s time was spent determining need for stock items and ordering items, 

employee solicited bids from vendors and then selected the most appropriate vendor via price and 

quality guidelines); Concepts & Designs, Inc., 318 NLRB 948 (1995) (employee was managerial based 

on the manner in which she exercised purchasing authority, unreviewed discretion, and magnitude 

of impact); Solartec, Inc. & Sekely Indus., 352 NLRB 331, 336 (2008) (employee not managerial even 

though he had authority to recommend purchase and use equipment and to negotiate with supplier).   

 The Employer relied heavily on Concepts & Design in its Request for Review to attempt to 

overturn the decision of the Regional Director.  While the Employer may like the outcome in 

Concepts & Design, the facts of this case simply do not follow the facts which led to the employee 

being managerial there.  In the initial hearing and again at the April 25, 2017, hearing, the Petitioner’s 

witnesses testified that the change from $5,000 to $50,000 for competitive bids was raised without 

any solicitation of input from the buyers’.  This was testified to consistently by the buyers’.  At the 

April 25, 2017, hearing, Terri Anderson testified that both Sandy Somerhalder and Tracy Beard were 

present for a meeting prior to the implementation of this change and they had an opportunity to 
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give input.  Oddly, Terri Anderson testified at the previous hearing and failed to testify that this 

occurred.  Even after this evidence was presented to Ms. Somerhalder, she remained steadfast in her 

denial that this occurred.  Regardless, this testimony failed to establish that such a type of meeting 

has occurred in the past or that this was somehow a routine process for the buyers’.   

 Additionally, overwhelming evidence had established substantial changes in procedures that 

govern the work of the buyers’.  Testimony established that the buyers’ opinions on that changes 

were not solicited prior to the changes being processed.  It is true that there were times where a 

buyer did act as the “reviewer” of the changes, however, this was not giving feedback on the 

substance of the changes or weighing in on the changes.  Their job was only to ensure that the 

proposed changes had gone through the required review and had all of the necessary approvals.  

This is also governed by procedure and requires little more than following a checklist.  Meaning, the 

buyers’ do not provide recommend or effectuate changes in policies or procedures on behalf of the 

employer.  The buyers’ also do not exercise their own discretion to make any decisions about how 

policies or procedures are implemented or what is contained in them.  They are simply required to 

follow the procedures put in place by their management.  Thus, the facts present in Concepts & 

Design are not present here. 

   Additionally, Concepts & Design’s analysis relied heavily on Eastern Camera and Phot Corp. where 

the Board found that: 

Managerial status is not necessarily conferred upon employees because they possess some 
authority to determine, within established limits, prices and customer discounts.  In fact, the 
determination of an employee’s managerial status depends upon the extent of his discretion, 
although even the authority to exercise considerable discretion does not render an employee 
managerial where his decisions must conform to the employer’s established policy. 

 
140 NLRB 569 (1962) (cited and relied upon in Concept & Design, 318 NLRB at 957).  It is clear from 

the record of both hearings that the buyers’ have no ability to go beyond the established procedures 

in doing their job.  Additionally, MPAC has been continually updated and changed to ensure 
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adherence to the employer’s policies and procedures.  Where the buyers’ do have some discretion to 

negotiate prices, the times when that occurs is very limited and is still subject to review by the 

financial department at Wolf Creek and the buyers’ supervisors.   

 The Employer has also focused considerable time on the issue of committing credit.  The 

main case put forward by the Employer in support of this argument is Swift & Co which states that 

the ability of an employee to commit an employer’s credit in amounts which are substantial is strong 

evidence of managerial status.  115 NLRB 752 (1956).  What the Employer has tried to ignore is that 

Swift & Co also stated that the commitment of substantial amounts of credit must be unreviewed, 

not pre-approved, and subject to the discretion of the employee committing the credit.  115 NLRB 

at 753.  The buyers’ in no way commit the credit of the Employer without pre-approval.  The 

commitment of credit is also reviewed and not subject to the discretion of the buyers’.  MPAC 

ensures that all required pre-approvals are obtained ahead of the issuance of the purchase order.  

Additionally, the buyers’ testified that they obtain supervisor approval or approval of certain 

departments before they issue a purchase order and commit the credit of the Employer.  Thus, Swift 

& Co does not apply. 

C. MPAC is Much More than simply making the Buyers’ Jobs more Efficient.  It has 
greatly restricted the buyers’ discretion and ability to act independently. 
 

The Employer has also attempted to point to the changes in MPAC as being insufficient 

because the Board has “found than an increase in efficiency is wholly insufficient as a matter of law 

to significantly alter the fundamental characteristics of an employee’s job duties.”  (Employer’s 

Request for Review, pg. 14 citing Constellation Power Source Generation, Inc., 2000 NLRB LEXIS 942, 

*104-05 (20002) (ALJ Shuster) (concluding that although the job has become more computerized 

since 1996, it has otherwise not changed)).  First, the changes in MPAC is only one facet of the 

changes to the buyers’ job since the 2000 Decision.  Another major example of changes to the duties 

of the buyers’ is that the use of competitive bidding has significantly decreased while the reliance on 
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pre-negotiated Alliance agreements has increased.  This certainly has eroded one of the central 

arguments the Employer has put forward to support its managerial argument.   

Second, the changes to MPAC have been much more significant than simply making the 

buyers’ work more automated or efficient.  MPAC has essentially taken control of the buyers’ work 

and more or less acts as the buyers’ direct supervisor watching everything they do.  It even goes as 

far as to tell the buyers’ when they have made a mistake or have gone beyond they authority.  This 

has wrung out any remaining discretion the buyers had prior to MPAC coming to Wolf Creek.  

Changes in procedures and the implementation of changes in MPAC which take away the ability of 

the buyers’ to act independently goes well beyond simple efficiencies that makes work easier for the 

buyers’.  For that reason, the Employer’s argument must fall short. 

VI. Conclusion 
 

The buyers’ job duties have changed over the last 16 years through the implementation and 

continued modification of MPAC which continued to change and limit the buyers’ discretion over 

time.  Based on the arguments above, the Petitioner respectfully requests the Regional Director find 

that material changes to the buyers’ job duties have occurred justifying relitigation of the buyers’ 

managerial status from the 2000 decision and that the buyers’ are not managerial employees under 

the Act. 

Respectfully Submitted 
 
 
/s/ William R. Lawrence IV   
William R. Lawrence IV 
1405 George Court, # 7 
Lawrence, KS 66044 
(785) 580-7090 – Telephone  
will@law-assoc.com  
Counsel for Petitioner 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
WOLF CREEK NUCLEAR OPERATING 
CORPORATION 
 
   Employer, 
 
 and       Case No. 14-RC-168543 
 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 
 
   Petitioner. 
 

PETITIONER’S RESPONSE IN OPPOSITION TO EMPLOYER’S REQUEST FOR 
REVIEW OF REGIONAL DIRECTOR’S MAY 9, 2017 SUPPLEMENTAL DECISION 

 
The International Brotherhood of Electrical Workers, Local 225, (hereinafter “Petitioner” or 

“IBEW 225”), by its undersigned counsel, submits this Response in Opposition to Employer’s 

Request for Review of Regional Director’s May 9, 2017 Supplemental Decision (“5/9/17 

Decision”).  There are no compelling reasons for the National Labor Relations Board (hereinafter 

the “Board”) to grant review of the 5/9/17 Decision.  For the reasons stated herein, the Petitioner 

respectfully requests the Board deny the Employer’s Request for Review.  The Petitioner also 

requests that the Board respectfully consider expediting its review of the Employer’s Request for 

Review given the amount of time that has passed since this case was originally filed on January 28, 

2016.   

I. Introduction 

On April 7, 2017, the Board issued a decision granting review of the Employer’s first request 

for review on the issue of res judicata while denying the Employer’s request in all other aspects 

without prejudice and remanded the case to the Regional Director to “more fully consider whether 

changed circumstances warrant declining to give the 2000 decision preclusive effect and issue a 
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supplemental decision.”1  The Regional Director was given discretion to re-open the record and take 

additional relevant evidence.  On April 18, 2017, the Regional Director ordered the record reopened 

before a Hearing Officer on April 25, 2017.2  On May 9, 2017, the Regional Director issued the 

5/9/17 Decision finding that the evidence demonstrates that material changes warrant declining to 

give the decision in Case 17-UC-210 (“2010 Decision”) preclusive effect.  The Regional Director also 

found that the evidence no longer supports the conclusion that the petitioned-for buyers are 

managerial employees.   On May 23, 2017, the Employer filed a Request for Review of the 5/9/17 

Decision.   

The Employer’s request fails to meet its burden of establishing compelling reasons for 

review of the Regional Director’s 5/9/17 decision.  The Employer refers to the 5/9/17 Decision as 

a “grave and disturbing departure” from the 2000 Decision and claims that it “does violence to well-

settled Board law and legal principles.”  The Employer conveniently ignores the fact that the 2000 

Decision occurred 17 years ago.  Further, the Petitioner established substantial evidence that while 

EMPAC was in existence in 1998 it has undergone fundamental changes since then which have 

greatly reduced and basically removed any ability of the Buyers’ to act independently.  Most notably, 

the Employer took steps in 2010 and thereafter to embed its policies and procedures into EMPAC.  

This means that the Employer’s policies and procedures which govern the Buyers’ job duties are 

written into the EMPAC software and alert the Buyers’ when they may be in risk of violating those 

procedures.  It also ensures that all required approvals from members of management are received 

before a purchase order is issued.   

The Buyers’ also do less competitive bidding now than they did in 2000.  This is because the 

Employer has continued to increase its use of alliance agreements which identify single-source 

                                                           
1 Wolf Creek Nuclear Operating Corporation, 365 NLRB No. 55, slip op. at 3 (April 7, 2017). 
2  
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suppliers for many of its purchases.  The Buyers’ do not play any role in those negotiations.  This 

simply rely on those agreements to dictate who they purchase pre-approved items from.  

Additionally, many of the job duties that the 2000 Decision relied upon to find the Buyers’ to be 

managerial employees are now mostly completed by EMPAC itself.   

The record established in this case is clear.  The Buyers’ job duties have gone through 

substantial and material changes since the 2000 Decision which justifies relitigation of the Buyers’ 

managerial status.  The record in this case also clearly establishes that the Buyers’ are no longer 

managerial employees under the Act.  This is not the question, however, for the Board to consider.  

The Board must consider whether the Regional Director’s decision is clearly erroneous due to 

either a departure from established Board precedent or the fact established in the record.  The 

Employer’s request wholly fails to meet this burden.  Even if the Board finds that the Employer’s 

argument in favor of managerial status persuasive, that in and of itself is not enough.  The Board 

must find that the Regional Director’s decision is not plausible based on the factual record or the 

relevant Board precedent.  Under that standard, the Employer’s request for review must be denied.  

None of the assertions made by the Employer warrant review by the Board. 

II. Standard of Review 

29 C.F.R. § 102.67(c) allows for parties to file a request for review of regional director 

actions at “any time following the action until 14 days after a final disposition of the proceeding by 

the regional director.”  The Board only grants requests for review where “compelling reasons exist 

therefore.”  § 102.67(d).  One or more of the following grounds must exist for review to be granted: 

(1) that a substantial question of law or policy is raised because of (i) the absence of; or (ii) a 

departure from, officially reported Board precedent; (2) that the regional director’s decision on a 

substantial factual issue is clearly erroneous on the record and such error prejudicially affects the 

rights of a party; (3) That the conduct of any hearing or any ruling made in connection with the 
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proceeding has resulted in prejudicial error; or (4) that there are compelling reasons for 

reconsideration of an important Board rule or policy.” Id. 

The Employer asserts that the Regional Director’s decision both raises substantial questions 

of law or policy because of a departure from officially reported Board precedent and that the 

Regional Director made decisions on substantial factual issues that are clearly erroneous on the 

record and such error prejudicially affects the rights of the Employer. First, it must be noted that the 

Employer attempts to rely on officially reported Board precedent that is inapplicable to this case. 

Second, where the cases cited by the Employer do apply, the decision of the Regional Director does 

not depart from officially reported Board precedent in a way that raises a substantial question of law 

or policy. The Regional Director applied the governing Board case law, including Concept & 

Designs, Inc., to the facts of the underlying case and reached a just and proper conclusion. It is not 

enough to simply disagree with the outcome of the analysis to meet the standard for review. There is 

little question that the Employer disagrees with the results, but it has failed to make a compelling 

argument that establishes a substantial departure from officially reported Board precedent. 

The Employer has also failed to establish that any decisions on substantial factual issues are 

clearly erroneous on the record and such error prejudicially affects the rights of the Employer. The 

“clearly erroneous” standard is significantly deferential and requires a “definite and firm conviction 

that a mistake has been committed.” Easley v. Cromartie, 532 U.S. 234, 242 (2001). It is not enough 

for the Employer to disagree with the finding. If the Regional Director’s account of the evidence is 

plausible in light of the entire record, the Board should not grant review even if it would have 

weighed the evidence differently. Where there are two permissible views of the evidence, the 

factfinder’s choice between them cannot be clearly erroneous. 

There is little question that, at a minimum, there is clearly two permissible views of the 

evidence established in this case.  While the Employer has made it quite clear that it does not agree 
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with the Regional Director’s 5/9/17 Decision, the Employer has failed to establish that its view is 

the only plausible view of the evidence in the record.  This is partly due to the fact that the 

Employer failed to controvert crucial facts in this case such as the fact that while EMPAC was in 

existence in 1998, it was not fully functional.  Additionally, the Employer failed to controvert the 

fact that EMPAC underwent substantial changes through upgrades in software in 2002 and 2008 

which began to make fundamental changes in the Buyers’ job duties.  The Employer also failed to 

controvert the fact that the Employer’s IT department wrote the Employer’s policies and 

procedures into EMPAC around 2010 which resulted in “flags” popping up to alert the Buyers’ 

when they are at risk of violating their procedure by not including required terms or not having 

required approvals.  The Employer has also failed to controvert the fact that the Employer has 

negotiated Alliance Agreements which has resulted in substantial reductions in the Buyers’ use of 

competitive bidding.  All of these uncontroverted facts establish, at a minimum, that the Regional 

Director’s view is plausible based on the record. 

The Employer has also relied heavily on Concepts & Designs to argue that the Regional 

Director’s decision is clearly erroneous due to a departure from established Board precedent.  That 

argument is misplaced and falls short of the reality of the existing Board precedent.  Several of the 

cases relied upon by the Regional Director actually rely on Concepts & Designs to reach their finding 

that the Buyers’ in question are not managerial employees under the Act.  Additionally, the Regional 

Director’s reliance on Lockheed-California Company is certainly reasonable and plausible when looking 

at the facts of this case.  Again, just because the Employer disagrees, does not mean the Regional 

Director’s decision was clearly erroneous.  For those reasons, the Employer has failed to establish 

compelling reasons for review under the applicable standard of review. 

III. Relevant Facts 

A. Finding of Facts in the February 16, 2016 Hearing 
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On May 4, 2000, the Acting Regional Director of then Region 17 found the Buyers to be 

managerial employees in a “Decision, Order and Clarification of Bargaining Unit” issued in Case 17-

UC-210 (“2000 Decision”).  (2/5/2016, D&DE, pg. 1).  The Regional Director, in his decision in the 

instant case noted, that “the 2000 Decision was issued almost 16 years ago, and it is incumbent on the 

Regional Director to create a record documenting how circumstances have changed with regard to 

Buyers and their duties and responsibilities.”  (2/5/2016, D&DE, pg. 3).  The Regional Director 

also noted that the transcript from the 2000 proceedings was not available and the 2000 Decision 

does not contain a detailed description of the Buyers’ job duties and did not address those duties 

in relation to computer software used by the petitioned-for employees.  (Id).   

At the hearing, the Petitioner spent a great deal of time introducing specific detailed evidence 

detailing how the EMPAC computer system impacts the employee status of the Buyers.  (Id).  The 

facts established at the hearing included: 

 Purchases are initiated when the Purchasing Department receives a requisition, which are 
created through the Employer’s EMPAC computer system by the requesting 
department.  (2/5/2016, D&DE, pg. 4).   
 

 The requisition lists the items that are being requested; how many of the items are 
needed; the commodity code; whether the item is engineered or safety-related; the item’s 
price; and whether the item has been bought before and, if so, the price the Employer 
paid in the past.  The Buyers are not involved in the initial requisition process.  (Id). 

 

 Not all employees are allowed to submit a requisition.  The Purchasing Department 
trains employees on how to submit requisitions, and David Sullivan (Manager of 
Purchasing and Supply Chain Services) approves individuals so they can be entered into 
EMPAC and allowed to submit requisitions.  (Id). 

 

 Requisitions must be authorized by a supervisor or manager in the requesting 
department prior to submission through EMPAC.  The Buyers are not involved in the 
requisition authorization process.  (Id). 

 

 The level of purchasing authority that a Buyer has correlates with the purchasing 
authority that the signatory requestor has.  For example, if a requisition has $50,000 in 
purchasing authority, the Buyer then has up to $50,000 to use to purchase the requested 
item.  (Id). 
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 Once a requisition is received by the Purchasing Department, Everett Weems 
(Supervisor of Purchasing and Contracts) assigns each requisition to a Buyer depending 
on the type of items being requested.  (Id). 

 

 After being assigned the requisition, the Buyer first determines whether the procedure 
requires the item be competitively bid.  Where the value of goods and services is 
expected to exceed $50,000, the Employer’s written policy requires the Buyers to issue a 
competitive bid for goods/services.  In practice, the Buyers also competitively bid items 
that cost well under $50,000 on a regular basis.  (2/5/2016, D&DE, pg. 5).   

 

 A new competitive bidding procedure was established on or about January 21, 2016.  
Under the new procedure, the $50,000 limit over which items must be competitively bid 
increased from $5,000 to $50,000.  The Buyers were not involved in the decision to raise 
the minimum competitive bidding amount.  (Id, fn. 2). 

 

 According to the Employer’s procedures, to begin the competitive bidding process, “the 
Buyer determines the suppliers from whom to solicit bids based on commercial, 
technical and/or quality considerations.”  In practice, the Buyer first compiles a list of 
potential suppliers from which to seek a bid using EMPAC.  EMPAC provides the 
Original Equipment Manufacturer (“OEM”) and the price of any previous orders.  (Id).   

 

 To select suppliers, the Buyers go to the item’s OEM or other Employer-authorized 
distributors.  The Buyer also may find suppliers using the internet (e.g., Google 
searches).  For safety items, Buyers are required to use suppliers on a specific list.  
Sometimes, there is only a single supplier for a certain product, so there are no other 
companies from which to seek bids.  (Id). 

 

 Once the Buyer has compiled a list of potential suppliers, the Buyer uses EMPAC to 
generate a Request for Quotation (“RFQ”) to send to those suppliers.  EMPAC allows 
the Buyer to tailor the RFQ to match the requisition by using established request clauses 
and information.  For example, if the requisition states delivery must be expedited, the 
Buyer will use EMPAC to include a clause with this request in the RFQ.  The Buyer 
determines the bid due date, which is set based on the initiating organization needs and 
detailed as requested dates in the original requisition.  (D&DE, pg. 4-5). 

 

 Sometimes suppliers will request an exception to the RFQ.  If the product is safety-
related or engineered, the Buyer sends the exception to the Procurement Engineer who 
determines whether the exception is acceptable.  If the product is non-safety related, 
Buyers will typically go back to the requisitioner for input on the exception. (D&DE, pg. 
6). 

 

 Upon receiving the bids from suppliers, the Buyer will enter the bids into EMPAC and 
then EMPAC performs a bid analysis.  Typically, the Buyer will select the lowest bidder.  
If a Buyer does not make the purchase with the lowest bidder, the Buyer is required to 
enter into EMPAC the reason why the supplier was chosen.  (Id). 
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 The Employer’s witness, Betty Sayler, testified in regards to how EMPAC automatically 
calculates the low bidder.  “As a general rule, I’ll enter them into our EMPAC database.  
We’ve got – on the request for quotation, there is an area for reply per supplier.  You put 
all your data in and then you hit bid analysis.  Automatically, it’s going to calculate low 
bidder, it’s going to give me FOB terms and it’s going to give me payment terms.  (Tr. 
184: 20-25).   

 

 Once a supplier is selected, the Buyer drafts a Purchase Order in EMPAC.  EMPAC 
allows the Buyer to select different clauses regarding terms and conditions to use in the 
Purchasing Order and will then issue the Purchasing Order.  EMPAC has a mechanism 
to notify a Buyer if the forgot to include terms and conditions in the Purchasing Order.  
(Id). 

 

 If bids come back and are more than $1,000 per line item than what was on the original 
requisition, the Buyer will go back to the requisitioner for funding approval before 
issuing the Purchase Order.  If a bid comes back and is still above the original requisition 
price, but less than $1,000 per line item, the Employer’s procedure provides that a Buyer 
can make the purchase.  (D&DE, pg. 6-7). 

 

 EMPAC will specifically ask the Buyers if they received funding approval before the 
system creates the Purchasing Order.  Once the Purchasing Order is issued, the Buyer 
has committed Employer funds for the purchase of requisition funds.  (D&DE, pg. 7).  
When EMPAC was originally installed at the Employer’s facility, it did not include this 
notification.  It was added after the fact by management and the Buyers were not 
involved in that decision.  (Betty Sayler, Tr. 195: 3-11). 

 

 On cross-examination, Ms. Sayler confirmed that once the requisition gets to the Buyers, 
it has already been through the approval process and it is locked in.  The Buyer can’t 
make any changes without approval from someone else.  (Tr. 196: 19-25). 

 
The Buyers also testified in specific detail as to how their job duties changed from pre-2000 

Decision to today with EMPAC and how the nuclear industry is much more restrictive when it comes 

to purchasing: 

 When asked what has changed in how Ms. Somerhalder does her work as a Buyer with 
the addition of EMPAC, Ms. Somerhalder stated that there are “more checks and 
balances with the EMPAC system.  There’s --- again, if we’re typing a PO, there’s flags 
that will pop up, a pop-up barrier that will say – you know, if it exceeds the funded 
amount on the requisite, the amount that’s funded on the requisition, it will pop up and 
remind you and say, hey, check your – or in essence, check your procedure for – do you 
need to go back for an email for approval of additional funds or do you need a CASF 
form?”  (Tr. 145: 8-16). 

 

 Additionally, Ms. Somerhalder testified that “there’s audit trails of everything.”  When 
asked if these audit trails existed in 1996, she testified that they did not.  She stated that 
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“after the Sarbanes-Oxley Act, our owner companies started auditing us.  So they would 
ask for POs and the request for quote package, which everything’s filed in curator now 
for perpetuity.  (Tr. 145: 16-25).   

 

 Mr. Sean Nelson testified that, as an individual who worked as a Buyer in both the 
nuclear and non-nuclear industry that “nuclear is completely different, much more 
restrictive.  When I was doing refinery projects, I would write the descriptions and could 
make changes and all that and it wasn’t a big deal, but we weren’t dealing with a nuclear 
power plant.  (Tr. 167: 18-22).   

 

 On direct, Employer’s witness Betty Sayler was asked about what functional difference 
EMPAC brought to her job as a Buyer.  Ms. Sayler testified that ‘EMPAC just gave us 
automation, it gives us more tools, it’s a difference of day [and] night actually.”  (Tr. 186: 
10-12); 194: 5-13).  This confirmed what the Buyers stated in their testimony. (Tracy 
Beard, Tr. 88: 20-25; 89: 1-6 (“there is just really no comparison.”); Sandra Somerhalder, Tr. 
140: 19-25 (in comparing MAPPER to EMPAC, it was a very “manual process.  
Everything had to be entered manually.  It did not have the sophistication as compared 
to EMPAC.  It did not have the functionalities.”)). 

 

 The Employer’s witness, Betty Sayler, testified in regards to how EMPAC automatically 
calculates the low bidder.  “As a general rule, I’ll enter them into our EMPAC database.  
We’ve got – on the request for quotation, there is an area for reply per supplier.  You put 
all your data in and then you hit bid analysis.  Automatically, it’s going to calculate low 
bidder, it’s going to give me FOB terms and it’s going to give me payment terms.  (Tr. 
184: 20-25).  Ms. Somerhalder confirmed in her testimony that MAPPER did not have 
this type of functionality.  (Tr. 140: 19-25). 

 
B. Facts Established in the April 25, 2017 Hearing 

The parties stipulated at the hearing that MPAC came into existence in November 1998 at 

Wolf Creek.  (Tr. 250:17-21).  However, Petitioner established undisputed evidence that when 

MPAC came into existence MPAC really “limped along” and the buyers’ were continuing to use the 

old MAPPER program in addition to MPAC.  (Rogers, Tr. 257: 9-16; 259: 14-23; Somerhalder, Tr. 281: 

5-9).  Additionally, in 2002, MPAC went through an upgrade from revision 7.7 to 8.5.  This caused 

major changes to the policies and procedures that the buyers and other Wolf Creek employees were 

required to follow.  (Tr. 262: 11-14; Exhibit P7).  Numerous revisions listed in the “DRR” indicate 

that the changes made were required by the upgrade in MPAC to revision 8.5.  (Exhibit P7, pgs. 1-

10).  Ms. Somerhalder also testified that AP-24-002 is the buyers’ “mother procedure” and the more 
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changes made to this procedure, the more it impacted and controlled the buyers work.  (Tr. 282:1-

10). 

One of the most important changes that came with the 8.5 revision in 2002 was the addition 

of curator.  (Somerhalder, Tr. 280: 18-23).  According to Ms. Somerhalder, the first requisition 

available in curator for review came in 2002.  Curator also brought with it the ability to conduct 

detailed audit trails as identified in Exhibit P13.  (Tr. 280: 18-23).  However, it was not until 2006 

that MPAC became an entirely automated program.  This brought with it key changes to the 

Employer’s procedures and the buyers’ work.  First, the process of sending purchase orders and all 

related documents to document services for processing and storage was eliminated. (Exhibit P8; Tr. 

284: 18-25; 285: 1-4).  These documents began being placed in curator.  This allowed for MPAC to 

have direct access to these documents and be able to pull those documents for use in future 

purchase orders.  Second, the main procedure AP 24-002 was changed with specific application to 

procedures for competitive bids by requiring adherence to an entire other procedure, AP 24C-009 

which governs the process for “requests for quotation.”  (Exhibit P9; Tr. 288: 15-25).  These 

changes occurred in March 2006.  (Tr. 286: 8-10).   

Another major change that occurred in 2008 is that MPAC was again upgraded to revision 

8.6 which is the revision currently in place today.  (Tr. 291: 18-23).  Ms. Somerhalder indicated that 

one of the major changes with the 2008 revision was that the commodity code, while used 

previously, was added to MPAC which helped ensure for automatic routing of requisitions for 

approvals.  (Tr. 372: 17-25). 

One of the most crucial changes to MPAC came sometime after 2010 according to Ms. 

Somerhalder.  Exhibit P11 contains a number of “condition reports” created in 2009 and 2010 by 

former Lead Buyer Betty Sayler.  Ms. Sayler created these condition reports because the buyer 

completing the requisition in those documents had failed to obtain the required approvals or failed 
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to include required information.  These condition reports, according to the testimony of Ms. 

Somerhalder, led to the creation of the dialogue “pop-up” boxes contained in Exhibit P12.  These 

dialogue boxes are key because they were designed by the Employer’s IT department based on 

condition reports such as those in P11 to stop those errors from happening.  These dialogue boxes 

pop up anytime a buyer attempts to process a purchase order without having certain required 

approvals or if they are missing certain required clauses or terms.  MPAC now tells the buyers when 

something is missing.  Before these post-2010 changes in MPAC, the buyers were on their own to 

ensure these mistakes didn’t happen. 

Additionally, the buyers’ purchase order procedure was changed in 2006 to put the 

responsibility on reviewing and ensuring the accuracy of the purchase orders on the buyers as 

opposed to the supply chain manager.  Ms. Somerhalder and Ms. Beard both testified that this was 

not due to management trying to give the buyers’ more discretion.  It was instead, an indication that 

MPAC’s capabilities in overseeing and checking the buyers’ work grew to a point that the 

supervisors review was not necessary.  Mistakes were routinely caught and fixed through the use of 

MPAC.  According to Ms. Somerhalder and Ms. Beard, MPAC incrementally became the de-facto 

supervisor of the buyers’. 

Evidence was also established through Exhibit P13 that the buyers’ do not have access to 

any management reports filed in supply chain services by their managers.  The record also 

establishes that the buyers’ are not even listed in the document that lists which employees have the 

power to commit certain levels of expenditures through their approvals.  (Exhibit P14).  It is also 

important to note that the PAR bonus program, which is paid to employees based on a hierarchy of 

their employment status, classifies the buyers’ in the general employees section above bargaining unit 

employees but below that of supervisors and managers.  (Vickrey, Tr. 433: 18-25; 434: 1-23).   
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Tracy Beard also testified that her job duties changed substantially in 2011 when the service 

labor contract work that she was completing was removed from the buyers’ department and 

transferred to the contract services department.  She went from actually drafting agreements 

revolving around software licensing to doing buyers work 100 percent of the time using MPAC.  

(Tr. 396: 19-25; 397: 1-20).   

IV. Argument and Authorities 

A. The Regional Director’s Finding of a Material Change to the Buyers’ Job Duties was not 
Clearly Erroneous 
 

While the Employer disagrees with the Regional Director’s finding of a material change in 

the Buyers’ job duties justifying relitigation of the Buyers’ managerial status, its’ discontent is simply 

not enough to justify review of the Regional Director’s decision.  The Employer bears the burden of 

establishing that the Regional Director’s decision was clearly erroneous based on the facts 

established on the record.  As previously discussed, the “clearly erroneous” standard is significantly 

deferential and requires a “definite and firm conviction that a mistake has been committed.” Easley v. 

Cromartie, 532 U.S. 234, 242 (2001). It is not enough for the Employer to disagree with the finding. If 

the Regional Director’s account of the evidence is plausible in light of the entire record, the Board 

should not grant review even if it would have weighed the evidence differently. Where there are two 

permissible views of the evidence, the factfinder’s choice between them cannot be clearly erroneous. 

1. The Petitioner’s Burden of Establishing a Material Change is “not an Onerous 
One” 

As the Board indicated in its April 7, 2017, decision, while it is the Petitioner’s burden to 

prove that there has been a material change in the buyers’ circumstances which would justify 

relitigation of the buyers’ managerial status, that burden is not an onerous one.  In fact, pointing to 

“one material differentiating fact” would be sufficient to justify such relitigation.  Wolf Creek, 365 

NLRB No. 55, slip op. at 3.  According to Black’s Law Dictionary, something is “material” if it is “[o]f 
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such a nature that knowledge of the item would affect a person’s decision-making.”3  Thus, the 

Petitioner has met its burden if it has established one factual change in circumstances for the buyers’ 

which would affect the buyers’ decision-making process at Wolf Creek. 

 The record establishes that EMPAC came into existence at Wolf Creek in approximately 

November 1998  It was also conclusively established at when EMPAC was implemented in late 

1998, the EMPAC system did not have the functionality that it does presently and the Buyers’ 

continued to use MAPPER in the performance of their duties.  Additionally, EMPAC has been 

repeatedly and significantly modified to add new capabilities and functions since the 2000 Decision.  

These changes occurred in 2002, 2008 and 2010.  In 2002, EMPAC went from revision 7.7 to 

revision 8.5.  In 2006, the record establishes that the Employer made upgrades in technology which 

allowed for EMPAC and Curator to interact and store information about previous purchases and 

supplier information.  Additionally, in 2006 the commodity code was changed which provided for 

automatic routing of the requisition to the different departments and management who were 

required to approve any purchases.  In 2008, EMPAC was again upgraded to Revision 8.6 which is 

its current revision.  Each upgrade brought with it substantial changes to the procedures the Buyers’ 

are required to operate within. 

 Most significantly, the record establishes that the technological changes in EMPAC 

enhanced the Employer’s ability to monitor and control the requisition process.  EMPAC has been 

programmed to conform with the Employer’s procurement policies to ensure that the Buyers’ do 

not make mistakes or go outside of those procedures.  As EMPAC has evolved since 2000, the 

Employer has continued to program checks and balances into the system to ensure that the 

employees comply with relevant procurement policies.  As evidenced in Petitioner’s exhibits 11 and 

                                                           
3 See Black’s Law Dictionary, Tenth Edition, Bryan A. Gardner, pg. 1124. 
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12, this programming resulted in EMPAC being programmed to flag certain fields to alert the 

Buyers’ to potential policy violations.   

 There is little question that the record contains substantial evidence of changed 

circumstances in the Buyers’ job duties justifying relitigation of the Buyers’ managerial status.  

Additionally, while the Petitioner’s burden of establishing such changed circumstances “is not an 

onerous one,” the Employer’s burden of establishing the Regional Director’s decision is “clearly 

erroneous” is an onerous one.  It requires the Employer to show that the Regional Director’s 

decision is one which creates a “definite and firm conviction that a mistake has been committed.”  

The Employer must show that the Regional Director’s decision is not plausible in light of the entire 

record.  There is little question that the Employer has fallen well short of meeting this standard.  The 

Regional Director’s decision is based on relevant competent evidence and is clearly plausible based 

on the established record. 

2. The Changes in the Buyers’ Job Duties Since 2000 Enhanced Regulation and 
Oversight of the Buyers’ Work While Reducing Discretion 
 

The Employer rests most of its argument on Board precedent finding technological changes 

are insufficient to establish material changes to a job classification.  While the Employer correctly 

cites the Board’s well-established precedent, it incorrectly applies it to this case.  This case is more 

than just technological changes and innovation.  Changes to EMPAC do more than simply making 

the Buyers’ job easier to do.  The changes to EMPAC since the 2000 Decision have fundamentally 

limited the Buyer’s discretion.  As the Regional Director pointed out, these changes have taken 

information that was once available only in the mind of a seasoned Buyer, is now not only 

automatically assessable electronically, they are built into EMPAC along with the Employer’s 

policies and procedures with automatic pop-up warnings alerting Buyers’ when they need certain 

approvals or may be violating procedure.   
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Additionally, in several aspects, EMPAC actually performs the functions for which Buyers 

were previously independently responsible.  EMPAC automatically analyzes and calculates the low 

bid and shipping terms.  EMPAC also automatically obtains the required approvals before the 

requisition gets to the Buyers’.  In the event that the requisition is changed by the Buyers’ EMPAC 

notifies the Buyer that additional approvals are required and automatically routes the requisition to 

the individuals required to approve it.  Beyond the technological changes, the record also establishes 

that the Employer no longer relies on the Buyers’ to prepare competitive bids for purchases and 

review price quotes as frequently as it did in 2000.  The Employer has continued to increase its use 

of single-source supplies through negotiated alliance agreements.  The record also establishes that 

the Buyers’ do not negotiate these agreements.  The record also establishes that the Buyers’ now 

consult with other departments on responses to RFQs where in the past they did not. 

Thus, while the Employer correctly argues that changes in technology alone do not 

constitute changed circumstances, the record in this case clearly establishes that the changes to the 

Buyers’ circumstances are more than simply innovation in the technology they use.  They are 

fundamental changes to the Buyers’ job duties which severely restrict their discretion.  Additionally, 

under the clearly erroneous standard, the Employer has fallen well short of its required burden.  For 

those reasons, the Employer’s request should be denied and the Regional Director’s decision should 

be allowed to stand.   

B. The Regional Director’s Finding that the Buyers’ are not Managerial Employees was not 
Clearly Erroneous 
 

Just as discussed above, the Employer’s burden is not to persuade the Board that their 

position is the preferable one.  It is to establish that the Regional Director’s decision is clearly 

erroneous.  The Employer must establish that the Regional Director’s decision that the Buyers’ are 

not managerial employees is not plausible in light of the entire record.    
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Further, the Employer’s white knuckled grip on Concept & Designs as its life preserver on 

review is greatly misplaced.  Concept & Designs stands for the concept that employees who make 

routine purchases for an employer, within and not independent of Employer procedures, are not 

managerial employees while those who commit substantial amounts of an employer’s credit without 

review or approval are managerial employees. 318 NLRB at 957. However, where review or pre-

approval is required, the commitment of substantial amounts of an employer’s credit, alone, does 

not establish managerial status.  The Employer also cited Swift & Co. as a basis for review of the 

Regional Director’s decision. 115 NLRB 752 (1956) While it is true that the Board has found that 

the ability of an employee to commit an employer’s credit in amounts which are substantial is strong 

evidence of managerial status, that fact alone is not dispositive. Swift also required the commitment 

of the substantial amount of credit to be unreviewed, not pre-approved, and subject to the 

discretion of the employee committing the credit. 115 NLRB at 753. 

As the Regional Director also pointed out, this case more clearly resembles Lockheed-

California Co., which established that although a buyer can commit a company’s credit up to $50,000 

and also negotiates prices with suppliers, where that buyer does not have discretion independent of 

established policy since higher authority must review and approve much of their recommendations, 

those buyers are not managerial employees.  217 NLRB 573 (1975).  Additionally, Solartec, Inc. & 

Sekely Indus. found employees to be not managerial even though they had authority to recommend 

purchase and use equipment and negotiate with supplier. 352 NLRB 331, 336 (2008). In Eastern 

Camera and Photo Corp., the Board found that:  

Managerial status is not necessarily conferred upon employees because they possess some 
authority to determine, within established limits, prices and customer discounts. In fact, the 
determination of an employee’s managerial status depends upon the extent of his discretion, 
although even the authority to exercise consideration discretion does not render an 
employee managerial where his decisions must conform to the employer’s established policy. 
140 NLRB 569 (1962) (cited and relied upon in Concept & Designs, 318 NLRB at 957). 
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The record firmly establishes that the Employer has substantially limited the amount of 

independent discretion the Buyers’ exercise.  This is due to the Employer’s evolving practices and 

requisition and procurement policies, which have been embedded into the EMPAC software to the 

extent that it eliminates much of the Buyers’ independent discretion.  As was pointed out by the 

Petitioner in its previous opposition to the Employer’s Request for Review, the Buyers’ make 

absolutely no purchases without an approval of a member of management.  Petitioner’s Exhibit 14 

contains the complete list of those who are qualified approvers of requisitions and lists the dollar 

amount they are allowed to approve up to.  It is important to note that the Buyers’ are not even 

listed in this document at all.  This is important evidence establishing that they have no ability to 

commit the Employer’s credit on their own. 

V. Conclusion 

For the reasons stated herein, the Petitioner respectfully requests the Board deny the 

Employer’s Request for Review as no compelling reasons for granting such review exists under 29 

C.F.R. § 102.67(d). 

Respectfully Submitted 

 

/s/ William R. Lawrence IV   
William R. Lawrence IV 
1405 George Court, #7 
Lawrence, KS 66044 
(785) 580-7090 – Telephone  
will@law-assoc.com  

 
CERTIFICATE OF SERVICE 

 
The foregoing, Petitioner’s Response in Opposition to Employer’s Request for Review, filed 

by IBEW 225 in Case No. 14-RC-168543 was served upon the Employer and Region 14 by 
electronic mail on May 30, 2017, to the following: 

 
Brian J. Christensen 
Trecia Moore 
Jackson Lewis P.C. 
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7101 College Boulevard, Suite 1150 
Overland Park, KS 66210 
Tel: 913-981-1018 
Fax: 913-981-1019 
Brian.Christensen@jacksonlewis.com 
Trecia.Moore@jacksonlewis.com 
Attorneys for the Employer 
 
 
Leonard Perez 
Regional Director 
NLRB Region 14 
1222 Spruce Street 
Room 8.302 
St. Louis, MO 63103-2829 
 

/s/William R. Lawrence IV__________ 
Counsel for Petitioner 

 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION.14 _, 

WOLF CREEK NUCLEAR OPERATING 
CORPORATION 

and 

INTERNATIONAL BROTHERHOOD OF 
ELEC::TRlCAL WORKERS, LOCAL 225 

Case 14-CA-181053 

MOTIONS TO TRANSFER CASE TO BOARD AND FOR SUMMARY JUDGMENT 
DECISION AND ORDER ON TEST OF CERTIFICATION 

The above-captioned case is a test of the Certification of Representative issued by the 

National Labor Relations Board (Board) to the International Brotherhood of Electrical Workers, 

Local 225 (Union) as the exclusive collecti've-bargaining representative of a unit of certain 

employees employed by Wolf Creek Nuclear Operating Corporation (Respondent). As the 

pleadings in the above-captioned case raise no material issues of fact or law requiring a hearing, 

the undersigned Counsel for the General Counsel, pursuant to Sections 102.24, 102.26 and 

102.50 of the National Labor Relations Act (Act) and upon the facts stated below, as well as the 

attached documents and exhibits referred to herein, hereby moves the Board to: (1) transfer Case 

14-CA-181053 to the Board; and (2) issue a Decision and Order granting Summary Judgment 

against Respondent, with the requisite findings of fact and conclusions of law establishing 

violations ofSections 8(a)(l) and (5) as alleged; order Respondent to appropriately remedy the 

unfair labor practices; and grant such other relief as may be proper. Counsel for the General 

Counsel shows and alleges the following in support of these Motions: 



1. 

On January 28, 2016, the Union filed a petition in Case 14-RC-168543 seeking to 

represent certain employees of respondent. A copy of the Petition is attached as Exhibit 1. 

2. 

Following a hearing on February 5, 2016, the Regional Director of Region 14 of the 

Board issued a Decision and Direction of Election on February 16, 2016, scheduling an election 

among the following employees of Respondent (Unit), a unit appropriate for the purposes of 

collective-bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time Buyers I, II, III and Lead Buyer employed by 
the Employer at its facility near Burlington, Kansas to be included in a separate 
unit, EXCLUDING all office clerical employees, all other professional 
employees, all managerial employees, all guards and supervisors as defined by the 
Act, and all other employees. 

A copy of that Decision and Direction of Election is attached as Exhibit 2. 

3. 

On February 24, 2016, a representation election was conducted among employees in the 

Unit. The tally of ballots showed that, of 4 eligible voters, 3 cast valid ballots in favor of 

representation by the Union and 1 cast a valid ballot against such representation. There were no 

void ballots, and there were no challenged ballots. Thus, the tally of ballots disclosed that a 

majority of valid votes were cast for the Union. A copy of the tally of ballots is attached as 

Exhibit 3. 

4. 

On February 29, 2016, Union Business Manager Raymond Rogers emailed Labor 

Relations Supervisor Jayne Pearson and attached to the email was a request for information 

related to bargaining for the Unit. The email and attached request for information are attached as 



Exhibit 4. Also on February 19, 2016, Rogers spoke with Pearson by phone and requested to 

begin negotiations for a contract: Pearson declined. See infra, Exhibit 18, Respondent's Answer 

to Paragraph 5(a) and 5(c) of the Complaint ancl Notice of Hearing._ 

5. 

On March 1, 2016, Respondent filed with the Board a Request for Review of the 

Regional Director's Decision and Order of February 16, 2016. Respondent argued, in part, that 

the Regional Director erred when he disregarded the decision in Case 17-UC-210 {hereinafter the 

2000 decision), wherein the Region found the same job classifications encompassed by the 

petitioned for Unit to be "managerial employees.'' A copy ofthis_document is attached as 

Exhibit" 5. 

6. 

On March 7, 2016, Labor Relations Supervisor Jayne Pearson emailed Union Business 

Manager Raymond Rogers confirming receipt of the February 29, 2016 request for information~ 

Pearson stated that the Employer had no obligation to provide the information because· the results 

of the election had not yet been certified by the Regional Director. A copy of the March 7, 2016 

email is attached as Exhibit 6. 

7. 

On March 8, 2016, the Regional Director issued a Certification of Representative 

certifying the Union ·as the exclusive collective-bargaining representative of the Unit. A copy of 

the certification is attached as Exhibit 7. 

8. 

On March 15, 2016, Labor Relations Supervisor Jayne Pearson emailed Union Business 

Manager Raymond Rogers regarding, inter alia, the February 29, 2016, request for information 

) 



and Respondent's position that the job classifications encompassed by the Unit were managerial 

employees within the meaning of the Act. Pearson also stated that Respondent did not have an 

obligation to bargain with the Union with respect to the Unit. A copy of the March 15, 2016, 

email is attached as Exhibit 8. 

9. 

On July 28, 2016, the Union filed the Charge in Case 14-CA-181053, alleging that the 

Respondent violated Sections 8(a)(l) and (5) of the Act by refusing to bargain with the Union, 

the certified bargaining representative and by failing to furnish information requested by the 

Union. A copy of the charge, including the affidavit of service, is attached as Exhibit 9. 

10. 

On April 7, 2017, the Board issued an order granting in part and denying in part, without 

prejudice and remanding the case to the Regional Director for further appropriate action. In 

particular, the Board remanded the case to the Regional Director to consider whether the record 

demonstrates changed circumstances sufficient to allow reconsideration of the buyers' 

managerial status that was previously litigated and decided in a unit-clarification proceeding in 

2000. A copy of the Board's order is attached as Exhibit 10, 

11. 

On April 18, 2017, the Regional Director issued an Order Reopening Record and Notice 

of Further Hearing. A copy of the Order and Affidavit of Service are attached as Exhibit 11. 

12. 

Following a hearing on April 25, 2017, the Regional Director of Region 14 of the Board 

issued a Supplemental Decision on May 9, 2017. The Regional Director found that the evidence 

demonstrated that material changes warranted declining to give the 2000 decision preclusive 



effect and that the evidence no longer supported the conclusion that the petitioned-for buyers are 

managerial employees. A copy of the Supplemental Decision is attached as Exhibit 12. 

13. 

On May 23, 2017, Respondent filed with the Board its Employer's Request for Review of 

the Regional Director's Supplemental Decision of May 9, 2017. A copy of this document is 

attached as Exhibit 13. 

14. 

_On October 17; 2017, the Board issued an Order denying Employer's Request for Review 

of the Regional Director's Supplemental Decision. A copy of the Board's Order is attached as 

Exhibit 14. 

15. 

On October 30, 2017, the Union, by letter, requested that Respondent recognize it as the 

exclusive collective-bargaining representative of the Unit and bargain collectively with the 

Union as the exclusive collective-bargaining representative of the Unit. A copy of the Union's 

letter is attached as Exhibit 15. 

16. 

Since about February 29, 2016, Respondent has failed and refused to recognize and 

bargain with the Union as the exclusive collective-bargaining representative of the Unit. 

Respondent, by emails dated March 15, 2016, supra Exhibit 8, and November 14, 2017, refused 

to recognize and bargain with the Union as the exclusive collective-bargaining representative of 

the Unit described above in paragraph 2: A copy of Respondent's November 14, 2017, email is 

attached as Exhibit 16. 



17. 

On November 28, 2017, pursuant to Section 102.15 of the Board's rules and regulations, 

the Regional Director for Region 14 issued a Complaint and Notice of Hearing in Case 14-CA-

181053, alleging that since about February 29, 2016, Respondent has violated Sections 8(a)(l) 

and (5) of the Act by failing and refusing to recognize and bargain with the Union as the 

exclusive collective-bargaining representative of its employees and by failing and refusing to 

furnish the Union with information it requested that was relevant to the Union's performance of 

its duties as the exclusive collective-bargaining representative of the Unit. The Complaint 

required that Respondent file an Answer to the Complaint by December 12, 201 7. A copy of the 

Complaint was served by certified mail upon the parties to this proceeding. A copy of the 

Complaint, including affidavit of service, is attached as Exhibit 17. 

18. 

On December 12, 2017, Respondent filed an Answer to the Complaint, and served a copy 

thereof on the parties to this proceeding. A copy of Respondent's Answer is attached as Exhibit 

18. 

19. 

In its Answer, Respondent admits the following allegations of the Complaint, noted by 

their paragraph numbers: 

1. 

2.(a)-(d)' 

3. 

4.(b) 

Service; 

Incorporation, business operations, Inflow of goods and services from 
outside the State of Kansas; Outflow of good and services to States other 
than State of Kansas; Commerce conclusion; 

Labor Organization Status; 

Representative Election was held on February 24, 2016, and the Union 
was certified as the exclusive collective-bargaining representative on 
March 8, 2016; 



4.(c)(part) 

5.(a) 

Admits that an election was conducted; 

About February 29, 2016, the Union requested Respondent recognize it <l;S 
exclusive collective-bargaining representative of the Unit and bargain 
collectively with the Union as the exclusive collective-bargaining 
representative; 

5.(b) About October 30, 2017, the Union renewed its request that Respondent 
recognize it as exclusive bargaining repre_sentative of Unit and bargain 
collectively with the Union; 

5.(b)(sic)(part) Respondent has declined to, recognize and bargain with the Union as the 
collective bargaining representative of the Unit 

6.(a) -About February 29, 2016, Union requested, by email, information; 

6.(c)(part) Respondent declined to provide the information; 

7 .(part) Respondent has declined to recognize the Union as_ the collective
bargaining representative of Unit employees and to bargain collectively 
with the Union. 

20. 

In its Answer, Respondent de~ies the following allegations of the Complaint, noted by 

their paragraph numbers: 

4.(a) 

4.(c)(part) 

Unit employees constitute a unit appropriate for the purposes of collective 
bargaining within the meaning of§ 9(b) of the Act. 

Since February 24, 2016, Union has been exclusive collective-bargaining 
representative of the Unit. 

5.(b)(sic)(part)Union is the collective-bargaining representative of the Unit and that 
employees are covered by the Act and constitute an appropriate unit for 
bargaining. 

6.(b) 

6.( c )(part) 

7.(part) 

Information in 6(a) is necessary for and relevant to Union's performance 
of its duties as the exclusive collective-bargaining representative of t~e 
Unit. 

Remaining allegations. 

Commission of Unfair labor practice by failing and refusing to bargain 
collectively with the Union as the exclusive collective-bargaining 
representative of its Unit employees. 



8. 

9. 

The unfair labor practices it committed affect commerce within the 
meaning of§§ 2(6) and (7) of the Act. 

Any and all relief sought to remedy the unfair labor practices including an 
Order requiring Respondent to bargain in good faith: 

21. 

Respondent's Answer also raises the following affirmative defenses, requesting that the 

Complaint be dismiss€d in its entirety, as numbered in Respondent's Answer: 

1. 

2. 

3. 

4. 

5. 

The allegations in the Complaint are barred by the doctrine of res judicata 
and/or collateral estoppel. 

The Complaint fails to state a claim upon which relief may be granted. 

At all relevant times Respondent has acted lawfully and in good faith and 
has not violated any rights that may be secured to any individual or labor 
organization under the Act. 

Employees at issue are managerial as defined by the Act, and therefore, 
are not properly included in the purported bargaining unit. 

The Unit at issue was not properly certified because it is comprised of 
employees who are not covered by the Act. 

22. 

Counsel for the General Counsel respectfully requests that the Board take 

administrative notice of all the documents described above in Cases 14-RC-168543 and 14-CA-

181053. Based on the foregoing, pursuant to Sections 102.24 and 102.50 of the Board's 

Rules and Regulations, Counsel for the General Counsel hereby moves to transfer this case 

to the Board and to continue proceedings before the Board and for summary judgment in this 

matter. 

ARGUMENT 

Although Respondent denies certain allegations of the Complaint, its Answer fails to 

raise any material issues of fact, as Respondent admits it· has failed and refused to recognize and 



bargain with the Union as the exclusive collective-bargaining representative of the Unit and 

failed to provide the Union with tequeste4, relevant information. As such, Respondent admits it 

has failed tO bargain with the Union and its conduct constitutes a violation of Section 8(a) (1) 

and (5) of the Act. See Machine Maintenance, Inc. d/bla Machine Maintenance and Equipment 

Company, 303 NLRB No. 21 (1991); Beverly California Corporation, 303 NLRB No. 20 (1991). 

Notwithstanding Respondent's denials of certain of the complaint allegations, all 

allegations should be deemed admitted as true. Respondent is seeking to rec.litigate issues 

previously determined in the underlying representation case, Case 10-RC-168543. The Board 

and the Courts have consistently held that issues that were or could have been raised and 

determined by the Board in a prior representation proceeding cannot be re-litigated in a 

subsequent unfair labor practice proceeding, absent newly discovered evidence, previously 

unavailable evidence, or special circumstances. Thus, a respondent in a Sections 8(a)(l) and (5) 

proceeding is not entitled to re-litigate issues that were or could have been raised in prior 

representation proceedings. Pittsburgh Plate Glass Co. v. NLRB, 313 U.S. 146, 162 (1941); LTV 

Electrosystems, Inc., 166 NLRB 938, 939-40 (1967), enfd 388 F. 2d 683 (4th Cir. 1968); 

Warren Unilube, Inc., 357 NLRB 44 (2011); Board's Rules and Regulations, subsection 

102.6,7(±) .. 

Accordingly, as Respondent has not raised any representation issue that is properly 

litigable in this unfair labor practice proceeding, a hearing is unwarranted in this matter. As 

there is no genuine issue of fact existing in this case, and Respondent has not shown that newly 

discovered; relevant evidence is now available, the Board should transfer this case and continue 

the proceedings before' it,. find the allegations set forth in the complaint to be true without 

receiving evidence, grant summary judgment, and issue a Decision and Order finding a violation. 



It is respectfully requested that the Board make its· findings of fact based on the 

allegations in the complaint and Respondent's admissions thereto and conclude that, as a matter 

of law, Respondent has violated Sections 8(a)(l) and (5) of the Act. It is also respectfully 

requested that the Board order an appropriate remedy, including an order that the initial 

certification year shall be deemed to begin on the date Respondent commences to bargain in 

good faith with the Union as the certified bargaining representative of the employees in the 

appropriate Unit. Mar-Jae Poultry Co., 136 NL~ 786 (1982); Campbell Soup Company, 224 

NLRB 13 (1976); Commerce Company d/b/a Lamar Hotel, 140 NLRB 226, 229 (1962), enfd. 

328 F. 2d 600 (5th Cir. 1964), cert denied 379 U.S. 817. 

"WHEREFORE, because Respondent has failed to .raise any issues of material fact 

requiring a hearing, it is respectfully requested that: 

(a) This case be transferred to and continued before the Board; 

(b) The allegations of the complaint be found to be true; 

(c) This motion for summary judgment be granted; and 

( d) The Board issue a Decision and Order containing findings of fact and conclusions of 

law iri accordance with the allegations of the complaint and remedying Respondent's unfair 

labor practices by including a provision that, for the purpose of determining the effective date of 

the Union's certifications, the initial year of certification shall be deemed to begin on the date 

that Respondent commences to bargain in good faith with the Union, and order any other 

. relief as is deemed just and proper. 

Respectfully submitted, 



Date: December 20, 2017 

ls/Julie M. Covel 
Julie M. Covel 
Counsel for the General Counsel 
National Labor Relations Board, Region 14 
8600 Farley, Suite 100 
Overland Park, Kansas 66212-4677 
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I hereby certify that I have this date served copies of the foregoing Motions To Transfer Case To 
Board and For Summary Judgment Decision And Order On Test Of Certification on all parties 
listed below pursuant to the National Labor Relations Board's Rules and Regulations 102.l 14(i) .. . 

by electronically filing with service by electronic mail on the parties identified below. 

Dated: December 20, 2017 

PARTIES RECEIVING ELECTRONIC MAIL: 

Brian J. Christensen, Attorney 
Jackson Lewis P.C. 
7101 College Blvd Ste 1200 
Overland Park, KS 66210-2153 
brian.christensen@jacksonlewis.com 

Trecia L. Moore, Attorney 
Jackson Lewis P.C. 
7101 College Blvd Ste 1200 
Overland Park, KS 66210-2153 
trecia.moore@jacksonlewis.com 

William R. Lawrence, Attorney 
Lawrence & Associates 
1405 George Court, Apt 7 
Lawrence, KS 66044 
will@law-assoc.com 

Isl Julie M. Covel 

Julie M. C(ilvel 
Counsel for the General Counsel 
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All office clerical employees, all other professional employees, all managerial 
employees, all guards and supervisors as defined by the Act, and all other employees. 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 14 

WOLF CREEK NUCLEAR OPERA TING 
CORPORATION 

Employer 

and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 

Petitioner 

Case 14-RC-168543 

DECISION AND DIRECTION OF ELECTION 

Wolf Creek Nuclear Operating Corporation ("Employer") operates a nuclear power 

facility located in Burlington, Kansas ("Employer's Facility"). On January 28, 2016, the 

Petitioner, International Brotherhood of Electrical Workers, Local 225 ("Petitioner"), filed a 

petition with the National Labor Relations Board ("Board") under Section 9(c) of the National 

Labor Relations Act ("Act") seeking to represent the following unit of employees: 

All full-time and part time Buyers I, II, III and Lead Buyer employed by the 
Employer at its facility near Burlington, Kansas to be included in a separate unit, 

·EXCLUDING all office clerical employees, all other professional employees, all 
managerial employees, .all guards and supervisors as defined by the Act, and all 
other employees. 

There are approximately four employees employed in the petitioned for unit. On February 5, 

2016, a hearing officer conducted a hearing in this matter. 

The Regional Director of Region 14 of the Board directed that the sole issue to be 

litigated was whether the job classifications of Buyer .I, Buyer II, Buyer III, and Lead Buyer 

(collectively the "Buyers") are managerial employees within the meaning of the Act. The 

Employer opposes the Petition on the grounds that on May 4, 2000 the Acting Regional Director 

of then Region 17 found Buyers to be managerial employees in a "Decision, Order and 

Clarification of Bargaining Unit" issued in Case 17-UC-210. The Petitioner maintains that there 

1 
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have been changes in the duties and job assignments of the Buyers since 2000 and, as such, the 

Buyers are not managerial employees and the Petitioner should be allowed to represent them in a 

separate unit. 1 

I. RES JUDICATA AND THE 2000 UC DECISION 

As a preliminary matter, the Employer argues that the Petition should be dismissed under 

the doctrine of res judicata. The Employer assert_s that since the Acting Regional Director of 

then Region 17 issued a "Decision, Order and Clarification of Bargaining Unit" ("2000 

Decision") finding Buyers to be managerial employees, the Petitioner is precluded from bringing 

this matter before the Regional Director in the instant proceeding. The Employer's reliance on 

the doctrine of res judicata is misplaced. Under the doctrine of res judicata, a final judgment on 

the merits bars further claims by parties or their privies based on the same cause of action. Sabin 

Towing & Transportation Co., 263 NLRB 114, 120 (1982) citing Cromwell v. County of Sac, 94 

U.S. 351, 352 (1877); Lawlor v. National Screen Service Corp., 349 U.S. 322, 326 (1955). 

While the Regional Director of Region 17 did make such a finding in 2000, the Board did not 

make an official or final ruling on the issue. Indeed, the Board simply did not grant review of 

the matter. Much like a writ of certiorari before the Supreme Court, the Board's refusal to grant 

review is not the same as an official ruling on a subject. Since the Board did not issue an official 

ruling on the issue of whether Buyers are managerial employees the 2000 Decision does not rise 

1 At the February 5, 2016 hearing, as a peripheral issue, Petitioner raised that the Buyers may be considered 
professional employees within the meaning of Section 2(12) of the Act. The Petitioner has not met its burden to 
establish the professional statµs of the Buyers. Moreover, the record does not contain sufficient evidence or 
authority for the Region to make a determination of whether Buyers are professionals. Therefore, the issue of 
whether Buyers are professional employees is not addressed in this Decision and Direction of Election. 
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to the level of a final decision, and res judicata does not preclude the Region from revisiting the 

status of the petitioned-for employees. 

It is also important to note that the 2000 Decision was issued almost 16 years ago, and it 

is incumbent on the Regional Director to create a record documenting how circumstances have 

changed with regard to Buyers and their duties and responsibilities. The transcript of the 2000 

proceedings is not available and the 2000 Decision does not contain a detailed description of the 

Buyers' job duties, and did not address those duties in relation to computer software used by the 

petitioned-for employees. The· present proceedings have allowed me the opportunity to review 

how the EMP AC computer system impacts the employee status of the Buyers. 

II. OVERVIEW OF OPERATIONS 

The Employer's Supply Chain Division, Purchasing Department employs Buyers to 

procure all goods and services, except for fuel, for the Employer. The Buyers report to 

Supervisor of Purchasing and Contracts Everette Weems, who in turn reports to the Manager of 

Purchasing and Supply Chain David Sullivan. None of the Buyers supervise any . other 

employees. 

Buyer I's must have either an associate's degree or a high school diploma (or GED 

equivalent) and four years of experience in procurement/supply chain or office environment. 

Buyer II's are required to have a bachelor's degree and two years of experience, an associate's 

degree and six years of experience, or a high school diploma and ten years of experience. Buyer 

III' s must have a bachelor's degree and four years .of experience, an associate' s degree and eight 

years of experience, or a high school diploma and twelve years of experience. Buyers also train 

for and receive certifications through the Institute of Supply Management (ISM), specifically the 
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Accredited Purchasing Practitioner (APP) and the Certified Purchasing Manager (CPM) 

certifications. The Employer pays for the training required so the Buyers can· receive their 

certifications. To maintain their certifications, Buyers must fulfill the ISM's continuing 

education requirements; Buyers can take classes offered by the Employer tO all empJoyees to 

fulfill the continuing education requirement. 

Purchases are initiated when the Purchasing Department receives a requisition. 

Requisitions are created through the Employer's EMP AC computer system by the requesting 

department. The requisition lists the items that are being requested; how many of the items are 

needed; the commodity code; whether the item is engineered or safety-related; the item's price; 

and whether the item has been bought before and, if so, the price the Employer paid in the past. 

Buyers are not involved in the initial requisition process. 

The level of purchasing authority that a Buyer has correlates directly with the purchasing 

authority that the signatory requestor has. For example, if a requisition has $50,000 m 

purchasing authority, the Buyer then has up to $50,000 to use to purchase the requested item. 

Not all employees are allowed to submit a requisition. The Purchasing Department trains 

employees on how to .submit requisitions, and David Sullivan approves individuals so they can 

be entered into EMP AC and allowed to submit requisitions. Requisitions must be authorized by 

a supervisor or manager in the requesting department prior to submission through EMP AC. The 

Buyers are not involved in the requisition authorization process. 

Once a requisition is received by the Ptirchasing Department, Weems assigns each 

requisition to a Buyer, depending on the type of items being requested~ For example, Buyer III 

Tracy Beard handles pump repairs and refurbishments, and valve purchases; Buyer III Sean 
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Nelson handles electrical and Westinghouse purchases; Buyer III Toni Sipe focuses on rriotor 

repairs; and Buyer III Sandra Somerhalder handles chemicals, piping, plate, and niefal purchases. 

After being assign~d the requisitio_n, the Buyer first determines whether the procedure 

requires the item be competitively bid. . Where the value or goods and. services is expected to 

exceed $50,000, the Employer's written policy requires the Buyer to issue a competitive bid for 

the goods/services.2 In practice, the Buyers also competitively bid items that cost.well under 

$50,000 on a regular basis. 

According to the Employer's procedures, to begin the competitive bidding process, "the 

Buyer determines the suppliers from whom to solicit _bids, based on commercial, technical, 

and/or quality considerations." In practice the Buyer first compiles a list of potential suppliers 

from which to seek a bid using EMP AC. EMP AC provides the Original Equipment 

Manufacturer ("OEM") and the price of any previous orders. To select suppliers, the Buyers go 

to the item's OEM or other Employer-authorized distributors. The Buyer may also find suppliers 

using the internet (e.g., Google searches). For safety items, Buyers are required to use suppliers 

on a specific list. Sometimes, there is only a single supplier for a certain product, so there are no 

other companies from which to seek bids. 

Once the Buyer has compiled its list of potential suppliers, the Buyer uses EMP AC to 

generate a Request for Quotation ("RFQ") _to send to those suppliers. EMP AC allows the Buyer 

to tailor the RFQ to match the requisition by using established request clauses and information. 

For example, if the requisition states delivery must be expedited, the Buyer will use EMPAC to 

2 A new competitive bidding procedure was established on or about January 21, 2016. Under the new procedure, the 
$50,000 limit over which items must be competitively bid increased from $5,000 to $50;000. The Buyers were not 
involved in the decision to raise the minimum competitive bidding amount. 
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include a clause with this request in the RFQ. The Buyer determines the bid ciue date, which is 

set based on the requested dates in the original requisition. 

Sometimes suppliers will request an exception to the RFQ~ If the product is safety-

related or engineered, the Buyer sends the exceptions to the Procurement Engineer who 

determines whether the exception is acceptable. If the product is not safety-related, Buyers 

typically go back to the original requisitioner for input on the exception. For example, if a 

requisition is for red notebooks, but a supplier can only provide blue notebooks, the _Buyer, 

although not required, will make sure the change is okay with the original requisitioner. 

Upon receiving the bids from suppliers, the Buyer will enter the bids into EMPAC and 

then EMPAC performs a bid analysis. Typically, the Buyer will select the lowest bidder. If a 

Buyer does not make ~he purchase with the lowest bidder, the Buyer is required to enter into 

EMP AC the reason why the supplier was chosen; however, EMPAC does not prevent Buyers 

from making the purchase. In this vein, consideration may be given to when the Employer needs 

the item; the cost of freight, and the type of delivery (e.g., whether there are safety concerns). 

When determining to whom the bid will be awarded, Buyers rely on their background, 

experience, training, certifications, and knowledge. Buyers also discuss the bids with their peers 

and the suppliers to see how these types of bids were handled in the past. 

Once a supplier is selected, the Buyer drafts a Purchasing Order in EMPAC. EMPAC 

allows the Buyer to select different clauses regarding terms and conditions to use in the 

Purchasing Order and will then issue the Purchasing Order. 3 If the bids come back and are more 

3 EMP AC has a mechanism to notify Buyers if they forgot to include terms and conditions in the Purchasing Order. 
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than $1,000 per line item4 than what was on the original requisition, the Buyer will go back to 

the requisitioner for funding approval before issuing the Purchasing Order. If a bid comes back 

and it is still above the original requisitior;t. price, but less than $1,000 per line item, the 

Employer's procedure provides that a Buyer can make the purchase. EMP AC will specifically 

ask the Buyers if they received funding approval before the system creates the Purchasing Order. 

Once the Purchasing Order is issued, the Buyer has committed Employer funds for the purchase 

of the requisitioned item. 

The Buyer is responsible to arrange for shipping and to ensure that shipments are 

reasonably priced. Shipping rates for UPS and Fed Ex are determined through alliance 

agreements with other plants. The Buyers are not responsible for negotiating the shipping 

agreements. The Buyer does have the ability to choose which carrier to use; however, Buyers 

are limited to working within the confines of the alliance agreements. 

III. FACTORS TO CONSIDER WHEN DETERMINING THE MANAGERIAL 
STATUS OF EMPLOYEES 

The Act makes no specific provision for managerial employees; however, the Supreme 

Court and the Board have held that managerial employees are excluded from the protection of 

the Act. See, e.g., NLRB v. Yeshiva University, 444 U.S. 672 (1980); Ladies Garment Workers v. 

NLRB, 339 F.2d 116, 123 (2d Cir. 1964); Ford Motor Co,, 66 NLRB 1317 (1946); Palace Dry 

Cleaning Corp., 75 NLRB 320 (1948). Managerial employees are excluded from the protections 

of the Act because "their functions and interests are more closely aligned with management than 

with unit employees." Connecticut Humane Society, 358 NLRB No. 31, slip op. at 23 (2012). 

4 This amount was increased from $250 to $1,000, but the record does not reflect exactly when this change was 
made. 
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"Managerial employees" have been defined by the Supreme Court in NLRB v. Yeshiva' 

University, supra at 682-683, as: 

[T]hose who "formulate and effectuate management policies by 
expressing and making operative the decisions of their employer." NLRB v. Bell 
Aerospace Co., supra, at 288, 94 S.Ct., at 1768 (quoting Palace Laundry Dry 
Cleaning Corp., 75 N.L.R.B. 320, 323, n. 4 (1947)) .... Managerial employees 
must exercise discretion within, or even independently of, established employer 
policy and must be aligned with management. [citations omitted] Although the 
Board has established no firm criteria for determining when an employee is so 
aligned, normally an employee may be excluded as managerial only if he 
represents management interests by taking or recommending discretionary actions 
that effectively control or implement employer policy. 

The Board has issued decisions dir~ct~y addressing whether buyers, and other employees 

with purch~ing authority, are considered managerial employees under the Act. See, e.g., 

Lockheed-California Co., 217 NLRB 573 (1975) (buyer, although they can commit company's 

credit up to $50,000 and also negotiates prices with suppliers, does not have discretion 

independent of established policy since higher authority must review and approve much of their ,, 

recommendations); Washington Post Company, 254 NLRB 168 (1981) (assistant manager not 

managerial employee although half the employee's time was spent determining need for stock 

items and ordering items, employee solicited bids from vendors and then selected the most 

appropriate vendor via price and quality guidelines); Concepts & Designs, Inc., 318 NLRB 948 

(1995) (employee was managerial based on the manner in which she exercised purchasing 

authority, unreviewed discretion, and magnitude of impact); Solartec, Inc. & Sekel~ Indus., 352 

NLRB 331, 336 (2008) (employee not managerial even though he had authority to recommend 

purchase and use equipment and to negotiate with supplier). These cases rely heavily on an 
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examination of the facts. In the instant case, based upon the facts presented on the record, I find 

that that the Buyers are not managerial employees. 

IV. DISCUSSION OF RELEVANT FACTORS 

A. Exercise Discretion Within and/or Independently of Established Employer 
Policy_ 

The Employer argues that the Buyers exercise discretion when they sdect suppliers to 

participate in the~competitive bidding process and when they make the sele.ction of the supplier. 

However, this discretion is not determinative with regard to_ the Buyer's status as managerial 

employees. "An employee's exercise of discretion is not a touchstone of managerial authority if 

the employee's actions must conform to the employer's established policy." Solartec, Inc. & 

Sekely Indus., 352 NLRB 331, 336 (2008). 

The case law is clear - with regard to buyers, even though an employee has the-authority 

to recommend action by the employer regarding the purchase of equipment, such purchasing 

authority "does not always evidence the employee's discretion or the employee's authority to 

make the ultimate determination, independent of the employer's consideration and approval." 

Id. Even if a buyer is in a position to commit an employer's credit, the Board looks to see 

whether the "discretion and latitude for independent action must take place within the confines of . . 

the general directions which the [e]mployer has established. Washington Post Co:, 254 NLRB 

168, 189 (1981) 

Here, the Buyers do have some discretion, but their purchasing decisions are dictated by 

the Employer's policies and procedures, which rely heavily on the EMP AC system, past practice, 

and the Buyer's own technical experience, developed over time and with Employer assistance. 
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For example, when a requisition is first created, EMPAC automatically provides the purchasing 

history and previous suppliers. The Buyers rely heavily on past practice to determine which 

suppliers they should offer RFQ's and, if they deviate from past practice, Buyers must provide a 

justification for such a departure. So, although Buyers do exercise discretion with regard to 

whom they offer RFQ's, the discretion takes place within the confines of Employer policy. 

The record also reflects that Buyers are not required to competitively bid pre-approved 

requisitions under a certain amount of money ($50,000); however, again, the Buyers are required 

to work within the Employer's purchasing policies and procedures and often still competitively 

bid out items under $50,000.5 In this vein, the requisition process effectively sets the limits of 

Buyer discretion. Buyers also do not have to go back to the original requisitioner for funding 

approval if the difference is less than $1,000 per line item, an increase from $250. Again, the 

Buyers can exercise this discretion, but only within the Employer's pre-established limits. 

With regard to the Employer's argument that Buyers determine which suppliers to issue 

RFQ's to and make the ultimate determination to whom to award the bid, "technical expertise in 

administrative functions involving the exercise of judgment and discretion does not confer 

managerial status upon the performer." Case Corp., 304 NLRB 939, 948 (1991); Connecticut 

Humane Society, 358 NLRB No. 31, slip op. at 23 (2012). The Buyer's decision to award the 

5 It is also important to note that in the scope of a nuclear power plant, $50,000 is not a significant amount of money 
with regard to purchases. In Lockheed-California, the Board folind that a buyer and a subcontract administrator 
could combine to commit the Employer's credit up to $50,000 in 1975 and they were not found to be managerial 
employees. Lockheed-California, 217 NLRB at 575, fn. 10. The Board stated that "while the ability to commit such 
amounts of an employer's credit may be highly significant in the context of a small retail enterprise, it is of far less 
significance in the context of the aerospace industry." Id. The same argument can be made regarding nuclear power 
facility. If $50,000 was considered insignificant in 1975, it is still not significant enough to prove managerial status 
in 2016. 
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bid depends on their technical expertise regarding the bidding process and the training they have 

received. The Buyer's dependence on their own expertise, which the Empl<?yer helps nurture 

through its willingness to help Buyers receive ISM certifications, is ·simply not a sign. of 

managerial status. 

Finally, to support its argument that the Buyers have significant discretion, the Employer 

has argued that the Buyers have committed a significant amount of the Employer's funds, 

namely $21 million. The Employer also points out that the Buyers' actions have saved the 

Employer over $300,000 due to their skills. Again, this argument is not determinative. 

Although the Buyers extended $21 million dollars to suppliers on behalf of the Employer, the 

Buyers were acting within the scope· of the official purchasing policies and procedures. With 

regard to the amounts saved because of the efforts of the Buyers, "(i]t is well established that 

even where recommendations of a purported managerial employee results in saving of money for 

or a change of direction of employer's policies that is insufficient to establish managerial status, 

particularly, where the recommendations must be approved by higher management." 

Connecticut Humane Society, supra at slip op. 24. So, even though the Buyers saved the 

Employer money, the savings are not sufficient to prove their managerial status. 

B. Interests Aligned with Management 

The record contains no evidence that Buyers "represent management interests by taking 

or recommending discretionary actions that effectively control or implement employer policy" or· 

that the Buyer's interests align with management. NRLB v. Yeshiva University, supra. 

In Concepts & Designs, Inc., supra, the Board held that an employee was managerial 

where her -interests clearly aligned with management. In Concepts & Designs, Inc., the 
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employee regularly attended management meetings with lead and supervisory personnel and was 

the sole employee who represented the employer at meetings with vendors. Id at 957. The 

employee committed the employer's credit, regardless of amount, without being reviewed by 

other officials of the employer. Id The employee also kept records and made the determination 

of when parts needed to be ordered. Id at 986. 

None of the management alignment present in Concepts & Designs, Inc. is present here. 

First, Buyers can only purchase items upon receipt of a requisition already approved by 

management. Buyers do not have the discretion to create requisitions. Second, the Employer 

provided no evidence that Buyers attend high level management meetings not usually att~nded 

by rank and file employees. Finally, the record shows that Buyers do not have input into 

changes to the purchasing procedures. For example, on January 21, 2016, the value of goods 

· over which Buyers were required to competitively bid increased from $5,000 to $50,000. The 

Buyers were not consulted with regard to increase the amount and were not afforded the 

opportunity to provide input on the decision to make the increase. Also, the amount under which 

Buyers do not have to go back to the original requisitioner for funding approval has been 

increased from $250 to $1,000 per line item. Again, the record does not show any evidence that 

management consulted with Buyers before implementing the line item increase. To the contrary, 

the evidence shows that Buyers were told of the changes after the increases had already been 

implemented. 

Based on the foregoing, Buyers are required to act within policies and procedures created 

by management, do not formulate or effectuate management policies, and do not engage in 

discretionary actions that control or implement employer policy. Accordingly, I find that Buyers . . 
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are not managerial .employees and are entitled to the protection of the Act, and I am, therefore, 

making the following: 

CONCLUSIONS AND FINDINGS 

Based on the entire record in this matter and in accordance with the discussion above, I 

conclude and find as follows: 

1. The hearing officer's rulings made at the hearing are free from prejudidal error 

and are hereby affirmed. 

2. The Employer is engaged in commerce within the meaning of the Act, and it will 

effectuate the purposes of the Act to assert jurisdiction herein. 

3. The parties stipulated, and I find, that the Petitioner is a labor organization within 

the meaning of Section. 2(5) of the Act. 

4. A question affecting commerce exists concerning the representation of certain 

employees of the Employer within the meaning of Section 9(c)(l) and Section 2(6) and (7) of the 

Act. 

5. The following employees ~f the Employer constitute a unit appropriate for the 

purposes of collective bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time Buyers I, II, III and Lead Buyer 
employed by the Employer at its facility near Burlington; Kansas, 
EXCLUDING all office clerical employees, professional 
employees, managerial employees, guards and supervisors as 
defined by the Act, and all other employees. 
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DIRECTION OF ELECTION 

February 16, 2016 

The National Labor Relations Board will conduct a secret ballot election among the 

employees in the unit found appropriate above. Employees will vote whether or not they wish to 

be represented for purposes of collective bargaining by fo.fornational Brotherhood of Electrical 

Workers, Local 225. 

A. Election Details 

The election will be held on February 24, 2016 from 9:00 a.m. to 10:00 a.m. at the 

William Allen White Building, room to be determined later. 

B. Voting Eligibility 

E;ligible to vote are those in the unit who were employed during the payroll period ending 

January 29, 2016, including employees who did not work during that period because they were 

ill, on vacation, or temporarily laid off. 

Employees engaged in an economic strike, who have ret().ined their- status as strikers and 

who have not been permanently replaced, are also eligible to vote. In addition,· in an economic 

strike that commenced less than 12 months before.the election date, employees engaged in such 

strike who have retai~ed theif status as strikers but who have been pemianently replaced, as well 

as their replacements, are eligible to vote. Unit employees in the military services of the United 

States may vote if they appear in person at the polls. 

Ineligible to vote are (1) employees who have quit or been discharged for cause since the 

designated payroll period; (2) striking employees who have been discharged for cause since the 

strike began and who have not been rehired or reinstated before the election date; and {3) 
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employees. who are engaged in an economic strike that began more than 12 months before the 

election date and who have been permanently replaced. 

C. Voter List 

As required by Section 1_02.67(1) of the Board's Rules and Regulations, the Employer 

must provide the Regional Director and parties named in this decision a list of the full names, 

work locations, shifts, job classifications, and contact information (including home addresses, 

available personal email addresses, and available home and personal cell telephone numbers) of 

all eligible voters. 

To be timely filed and served, the list must be received by the regional director and the 

parties by Thursday, February 18, 2016. The list must be accompanied by a certificate of 

·service showing service on all parties; The region will no longer serve the voter list. 

Unless the Employer certifies that it does not possess the capacity to produce the list in 

the required form, the list must be provided in a table in a Microsoft Word file (.doc or docx) or a 

file that is compatible with Microsoft Word (.doc or docx). The first column of the list must 

begin with each employee's last name and the list must be alphabetized (overall or by 

department) by last name. Because the list will be used during the election, the font size of the 

list must be the equivalent of Times New Roman 10 or larger. That font does not need to be 

used but the font must be that size or larger. A sample, optional form for the list is provided on 

the NLRB website at www.nlrb.gov/what-we-do/conduct-elections/representation-case-rules-

effective-april-14-2015. 

When. feasible, the list shall be filed electronically with the Region and served 

electronically on the other parties named in this decision. The list may be electronically filed 
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with the Regiori by using the E-filing system on the Agency's website at www.nlrb.gov. Once 

the website is accessed, click on E-File Documents, enter the NLRB Case Number, and follow 

the detailed instructions. 

Failure to comply with the above requirements will be grounds for setting aside the 

election whenever proper and timely objections are filed. However, the Employer may not 

object to the failure to file or serve the list within the specified time or in the proper format if it is 

responsible for the failure. 

No party shall use the voter list for purposes other than the representation proceeding, 

Board proceedings arising from it, and related matters. 

D. Posting of Notices of Election 

Pursuant to Section 102.67(k) of the Board's Rules, the Employer must post copies of the 

Notice of Election accompanying this Decision in conspicuous places, including all places where 

notices to employees in the unit found appropriate are customarily posted. The Notice must be 

posted so all pages of the Notice are simultaneously visible. In addition, if the Employer 

customarily communicates electronically with some or all of the employees in the. unit found 

appropriate, the Employer must also distribute the Notice of Election electronically to those 

employees. The Employer must post copies of the Notice at least 3 full working days prior to 

12:01 a.m. of the -day of the election and copies must remain posted until the end of the election. 

For purposes of posting, working day means an entire 24-hour period excluding Saturdays, 

Sundays, and holidays. However, a party shall be estopped from objecting to the nonposting of 

notices if it is responsible for the nonposting, and likewise shall be estopped from objecting to 

the nondistribution of notices if it is responsible for the nondistribution. 
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Failure to follow the posting requirements set· forth above will be grounds for setting 

aside the election if proper and timely objections are filed. 

RIGHT TO REQUEST REVIEW 

Pursuant to Section 102.67 of the Board's Rules and Regulations, a_ request for review 

may be filed with the Board at any time following the issuance of this Decision until 14 days 

after a final disposition of the proceeding by the Regional Director. Accordingly, a party is not 

precluded from filing a request for review of this decision after the election on the grounds that it 

did not file a request for review of this Decision prior to the election. The request for review 

must conform to the requirements of Section 102.67 of the Board's Rules and Regulations. 

A request for review may be E-Filed through the Agency's website but may not befiled 

by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents, 

enter the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the request 

for review should be addressed to t_he Executive Secretary, National Labor Relations Board, 

1015 Half Street SE, Washington, DC 20570-0001. A party filing a request for review must 

serve a _copy of the request on the other parties and file a copy with the Regional Director. A 

certificate of service must be filed with the Board together with the request for review. 

Neither the filing of a request for review nor the Board's granting a request for review 

will stay the election in this matter unless specifically ordered by the Board. 

Dated: February 16, 2016 

Daniel L. Hubbel, Regional Director 
National Labor Relations Board, Region 14 
1222 _Spruce Street, Room 8.302 

. Saint Louis, MO 63103-2829 
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FORM NLRB-760 
(12-82) 

UNITED ST A TES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

Wolf Creek Nuclear Operating Corporation 
Case No. 14-RC-168543 

Date Filed: 

January 28, 2016 

Employer 
Date Issued February 24, 2016 

and 

International Brotherhood of Electrical Workers, Local 
225 

Petitioner 

City Burlington 

TYPE OF ELEC.TION 

(CHECK ONE) 

C Stipulation 
C Board Direction 
C Consent Agreement 

I 
I 
I 
I 
I 

C8l RD Direction I 
Incumbent Union (Code) I 

TALLY OF BALLOTS 

State Kansas 

(If applicable check 
either or both) 

a 8(b)(7) 
C Mail Ballot 

The undersigned agent of the Regional Director certifies that the results of the tabulation of ballots cast in the election held in 
the above case, and concluded on the date indicated above, were as follows: 

1. Approximate number of eligible voters. 4 
2. Number of Void ballots. 

3. Number of Votes cast for International Brotherhood of Electrical Workers, Local 225 

4. Number of Votes cast for 

5. Number of Votes cast for. 

6. Number of Votes cast against participating labor organization. I 
7. Number of Valid votes counted (sum of 3 and 6). 

8, Number of Challenged ballots. 

9. Number of Valid votes counted plus challenged ballots (sum of7 and 8). 

I 0. Challenges ar<9sufficient in number to affect the results of the election. 

l l. A majority of the. valid votes counted plus challenged ballot ha ~been cast for International Brotherhood 
of Electrical Workers, Local 225. 

..... 
For: Wolf Creek Nuclear Operating 

General Counsel Exhibit _J___ 



Covel, Julie 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Jason Ianacone <jason.ianacone@gmail.com> 
Tuesday, August 09, 2016 10:16 AM 

Raymond Rogers 
Fwd: Buyers initial RFI 
Buyers initial RFI.docx 

---------- Forwarded message----------
From: Raymond Rogers <rcrogers2@cableone.net> 
Date: Mon, Feb 29, 2016 at 9:22 AM 
Subject: Buyers initial RFI 
To: japears@wcnoc.com 
Cc: jason.ianacone@gmail.com, Mefford Nathaniel L <nameffo@wcnoc.com>, Kirk Matthew T 
<makirkl@wcnoc.com>, Todd Newkirk@ibew.org 

Jayne, please find attached the initial info request from the Union to support Bargaining for the Buyers. If you 
could work with the guys on site with this, I would appreciate it 

1 
General Counsel Exhibit-~~-



JASON IANACONE 
PRESIDENT 

LOCAL UNION 225 

INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS 

REQUEST FOR INFORMATION 
STEW ARD REQUESTING INFORMATION: Raymond Rogers 

DATE: 02/29/2016 

RAYMOND ROGERS 
BUSINESS MANAGER 

In order to monitor and administer the collective bargaining agreement, the union requests the 
following information: 

1. Current pay information for the 4 existing Buyers 

2. Salary information for the last 3 years for all Buyers including the recently retired Lead Buyer 

3. Classification seniority information, including past titles for the existing buyers 

4. Site Seniority information for all the buyers 

5. Return of any Employee at will letters in the Current Employee 

6. Par Bonus amounts for the last 3 years for all Buyers 

7. 

8. 

This request is made without prejudice to the union's right to file subsequent requests. Please 
provide the information by 3/8/2016. If any part of this letter is denied or if any material is 
unavailable, please state which items and reasons why in a written response. Please provide the 
remaining items by the above date which the union will accept without prejudice to its position 
that it is entitled to all documents and information called for in the request. 

PO BOX 404 • BURLINGTON, KANSAS 66839 
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EMPLOYER'S BRIEF ON REVIEW 

Pursuant to § 102.67 of the Board's Rules and Regulations, the Employer, Wolf Creek 

Nuclear Operatin& Corporation ("Wolf Creek" or "Employer"), respectfully requests that the 

Board review the Regional Director's Decision and Order (hereinafter "Decision") dated 

February 16, 2016, finding that the Employer's Buyers I, II, III, and Lead Buyer are not 

"managerial employees" under the National Labor Relations Act ("Act"). (02/16/16 Decision & 

Order ("02/16/16 D&O"), p. 12-13). 

This Decision represents a grave and disturbing departure from the Region's previous, 

final and binding decision in Case l 7-UC-210 (hereinafter "2000 Decision"), wherein the Region 

found these same job classifications to be "managerial employees," and therefore, excluded from 

coverage of the Act. lilexplicably, the Regional Director categorically rejected the Region's 

2000 Decision~ finding that its supposed lack of specificity inhibited his ability to determine 

whether the Buyers' job duties changed in any material respect. (Id at p. 3). In so doing, the 

Decision does violence to well-settled Board law and legal principles, ignores clear statutory 

language, applies choice facts disparately, and otherwise engages in outcome-based decision-

making of the worst kind. It also is highly prejudicial to the Employer as the Decision ignores 

dispositive testimony and evidence concerning the Employer's implementation of EMPAC1 
- an 

issue that strikes at the heart of this case. In addition to departing from the Region's 2000 

Decision, the Decision turns well-settled Board precedent in Concepts & Designs, Inc. on its 

head~ 318 NLRB 948 ( 1995). The Decision profoundly fails to "do justice" to the issues and 

the parties' interests. As such, this Decision calls out for review. Compelling reasons exist for 

granting this request, as follows: 

1 Implemented in 1998, EMPAC is Wolf Creek's automated computerized system used to assist the Buyers as they 
procure goods and services on behalf of Wolf Creek. · 
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l. The Decision raises substantial questions of law and policy because its 

departure from the Region's previous, final and bindi;n.g decision in Case 17-

UC-210 contravenes the Board's longstanding policy precluding re-litigation, 

as well as the clear statutory language of Section 102.67(g); 

2. The Decision on substantial factual issues is clearly erroneous on the record 

and ·such error prejudicially affects the rights of the Employer. Specifically,. 

the Regional Director failed to consider the evidence and testimony that the 

Buyers' job duties did not change in any material respect since at least May 

2000, the date of the Reg;ion's. 2000 decision. 

3. The Decision erred with respect to a substantial factual issue when it ignored 

dispositive testimony concerning the timeframe in which the Employer 

implemented EMPAC - testimony that is fatal to Petitioner's claims; 

4. ·The Decision raises substantial questions of law and policy because of -its 

departure from officially reported Board precedent in Concepts & Designs, 

Inc., 318 NLRB 948 (1995); and 

5. The Decision on S)lbstantial factual issues is clearly erroneous on the record 

and such error prejudicially affects the rights of the Employer as the Regional 

Director failed to consider the record evidence establishing the Buyers' 

exercise of discretion and level of authority, which are aligned with the 

interests of management. 

The Employer, therefore, requests that the Board grant this Request for Review and find, 

consistent with the Region's 2000 Decision, that the job classifications of Buyer I, II, III, and 

Lead Buyer are "managerial employees" under the Act. 
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STATEMENT OF THE CASE 

Wolf Creek operates a nuclear power facility located in Burlington, Kansas. There are 

approximately 1,100 employees employed at the facility, 400 ·of whom are represented by the 

International Brotherhood of Electri~al Workers Local Union 225 (;'IBEW" or the "Petitioner").2 

At issue is the Union's petition to represent Buyers I, II, III and Lead Buyer. This is the same 

issue addressed by the Board in its May 4, 2000 Decision. On February 1, 2016, the Employer 

filed a motion to dismiss the petition as barred pursuant to Section 102.67(g) and under the 

doctrine of res judicata. The Regional Director denied this motion and the matter was heard 

before Hearing Officer Carla K. Coffman on February 5, 2016. 

Previous Case: 17-UC-210 

On April 7, 1998, Wolf Creek filed a unit clarification petition seeking to exclude· as 

managerial employees Quality Specialists and Buyers I, II, III and Lead Buyer. (05/04/00 

Decision & Order ("05104100 D&O")). On May 4, 2000, the Acting Regional Director issued a 

Decision, Order and Clarification of Bargaining Unit, in Case 17-UC-210, finding the same 

Buyers to be "managerial employees," and thereby excluded from coverage of the Act. (Id.). 

The IBEW did not file a request for review in that case and, under Section 102.67(g) of the 

Board's Rules and Regulations, the Acting Regional Director's '!-ctions in that case are final and 

binding. 29 C.F.R. § 102.67(g) ("[T]he regional director's actions are final unless a request for 

review is granted."); see also Maphis Chapman Corp., 151 NLRB 73, 84-85 (1965) (holding 

regional director's decision final and binding). 

2 International Brotherhood of Electrical Workers, Local Union 304 is now known as International Brotherhood of 
Electrical Workers, Local Union 225. 
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Current Case: 14-RC-168543 

On January 28, 2016, Petitioner filed Case 14-RC-168543, petitioning to represent "All 

full-time and part-time Buyers I, II, III and Lead Buyer employed by the Employer at its facility 

near Burlington, Kansas to be included in a separate unit." (02/16/16 D&O, p. 1). Over the 

employer's objection, a hearing was held on February 5, 2016, before Hearing Officer, Carla K. 

Coffman," to determine once again "whether or not the job classifications of Buyer I, Buyer II, 

Buyer III, and Lead Buyer are managerial employees." (02/05/16 Transcript ("Tr."),_ at 11 :21-

25).3 

Significantly, Hearing Officer Coffman noted that because "there has been a previous 
I 

determination that these same job classifications were found to be managerial, in Case 17-UC-

210 ... I am talcing judicial notice of the Acting Regional Director's Decision, Order and 

Clarification of Bargaining Unit, that issued on May 4th, 2000, in Case 17-UC-210." (Id. at 12:1-

19) (emphasis added). Consistent with this finding, ·Hearing Officer Coffman explained that 

although both parties were tasked with presenting a complete record for review, it was the 

Petitioner's burden to establish a material change in the Buyers' job duties, sufficient to disturb 

the Acting Regional Director's previous findings and conclusions. (Id. at 19:19-20:9). 

At the hearing, Petitioner argued that the job duties and responsibilities of Buyers I, II, III 

and Lead Buyer, employed in Employer's Supply Chain Division, Purchasing Department, 

underwent "significant changes" since May 4, 2000 due to advances in technology that 

streamlined the purchasing procedure for Buyers; in particular, the Employer's utilization of a 

computer program ·known as EMPAC. (Id. at 13:12-18:18). Importantly, Petitionet; conceded 

that the only change was the efficiency in how these same tasks and responsibilities were being 

3 References to the exhibits introduced at the February 5, 2016 Hearing will be referred to as "Jo.int Ex.", "Employer 
Ex." and "Petitioner Ex." followed by the appropriate number. 
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performed. (Id. at 156:19-157:7). Significantly, the unrebutted testimony at the hearing 

substantiated that EMP AC was in existence and utilized by the Buyers· as early as April 1998 -

more than two years prior to the Region's 2000 Decision - and thus, appropriately considered by 

the Acting Regional. Director. (Id. at 210:5-10; 216:10-24; 224:21-25; 226:5-19). This 

dispositive testimony was ;flatly ignored ·by the Regional Director without explanation. 

Moreover, the testimony and evidence adduced at the hearing did not substantiate any material 

change. in the Buyers' job duties and responsibilities as a result of EMP AC. 

At the conclusion of the hearing, the parties made closing arguments. Regional Director 

Daniel L. Hubbel ("Regional Director") issued his Decision and Order on February 16, 2016, 

finding that the "Buyers are not managerial employees and are· entitled to the protection of the 

Act. ... " (02/16/16 D&O, at p. 12-13). Wolf Creek now moves for review. 

STATEMENT OF FACTS 

A. Overview Of The Supply Chain Division, Purchasing Department. 

Wolf Creek's Supply Chain Division, Purchasing Department, currently employs four 

Buye~s to procure all goods and services for the Employer, excluding fuel. (Id. at 93:12-24; 

177: i 1-14 ). The Buyers report to Everette Weems, Supervisor of Purchasing and Contracts, who 

in turn, reports to David Sullivan, Manager of Purchasing and Supply Chain. (Id. at 33:14-35:9; 

177:16-18; 204:1-11). 

B. Requirements For The Positions Of Buyer I, II, III, And Lead Buyer. 

Wolf Creek requires. Buyers to have the .necessary education and experience. (Id. at 

26:15-25). For example;· Buyer I's must have either an Associates Degree or a High School 

Diploma, as well as four years of experience in procurement/supply chain or in an office 

environment. (02/16/16 D&O, at p. 3). Buyer II's are required to have a Bachelor's Degree and 
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two years of experience, an Associates Degree and six years· of experience, or a High School 

Diploma and twelve years experience. (Id.). Buyer Ill's must have a Bachelor's Degree and four 

years of experience, an _Associates Degree and eight years of experience, or a_ High School 

Diploma and twelve years experience. (Id.). 

Buyers also train for and receive certifications through the Institute of Supply 

Management ("ISM"), specifically the Accredited Purchasing Practitioner ("APP") and the 

Certified Purchasing Manager ("CPM") certifications. (Tr., at 27:9-28:24). To maintain these 

certifications, Buyers must fulfill ISM's continuing education requirements. (Id. at 30:25-31 :23). 

C. The Purchasing Procedure - Buyers' Job Responsibilities. 

The Buyers' primary role is to procure all goods for the Employer, excluding nuclear 

fuel. (Id. at 177:11-14). Buyers may also handle requests for labor services. (Id. at 53:15-54:3). 

In both instances, Buyers possess significant discretion in exercising their job responsibilities. 

(Id. at 54:10-55:5). Although the Buyers' job duties are governed by procedures and policies, it 

is undisputed that these policies have always existed. (Id. at 123:3-13). 

1. Initiation Of The Purchasing Procedure - Requisition Forms. 

The purchasing process is initiated when the Purchasing Department receives a 

requisition. (Id. at 42:23-43:19; 97:12-18). Generally speaking, the requisition identifies the item 

to be purchased, including but not limited to, the type, purchase price, and any previous 

purchases by the Employer. "(Id. at 57:17-58:10; 98:3-18; 177:25-178:11). 

The requisition is created. through the Employer's EMPAC computer system. (Id. at 

125:14-23). EMPAC is the computer program utilized by Buyers in procuring items for the 

Employer. (Id. at 77:9-18; 125:14-23; Petitioner Ex. 5). Buyers are provided with desktop 

guideline instructions for processing purchases through EMP AC. (Id.; Petitioner Ex. 5). 
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Employees are trained to create requisitions on the EMPAC computer system. (Id. at 45:3-14). 

Tracy Beard ("Beard"), Buyer III, is responsible for training employees. (Id.). Requisitions are 

then forwarded to the Accounting Department for review and approval prior to reaching the 

Purchasing Department. (Id. at 68:23-69:11). 

2. Receipt Of The Requisition Forms. 

Upon receipt, the Purchasing Department assigns the requisition to the Buyer who 

specializes in these types of purchases. (Id. at 94: 13-96: 1 ). The Buyer assigned to the requisition 

creates a packet of information detailing the Employer's previous purchases. (Id. at 69: 18-

70:21 ). 

The Buyer may be required to complete a Commitment Approval Summary Form 

("CASF") when the cost of the requested item exceeds a predetermined monetary amount. (Id. at 

94:13-96:1; Petitioner Ex. 3). Regardless, a CASF must be completed if an item exceeds 

$250,000. (Id. at 61: 1-5). The CASF is processed after the Buyer obtains the necessary signature 

for approval. (Id. at 62:19-63:12). However, items that fall below the $250,000 threshold can be 

approved via electronic mail. (Id. at 65:13-66:1). In these instances, EMPAC may alert a Buyer 

as to a discrepancy, but it does not preclude the processing of the requisition. (Id. at 64:7-65:3). 

3. Decision To Competitively Bid The Requisition. 

After being assigned the requisition, the Buyer unilaterally determines whether the item 

should be competitively bid. (Id. at 105:12-23). Although Buyers are required to competitively 

bid items in excess of $50,000, Buyers regularly issue competitive bids for items well under this 

amount. (Id. at 104:13-24; 105:12-23). Ultimately, the decision to issue a competitive bid is at 

the discretion of the Buyer. (Id. at 83:4-12). 
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To begin the competitive bidding process, the Buyer identifies the suppliers from whom 

to solicit bids. (Id at 108:9-24; Employer Ex. 1) ("The Buyer determines the suppliers from 

whom to solicit bids, based on commercial, technical, and/or quality considerations."). The 

Buyer has significant discretion in compiling the list of potential bidders. (Id; 182:6-15). For 

example, although the Buyer will identify the Original Equipment Manufacturer ("OEM") and 

other Employer-authorized distributors from the Employer's database, the Buyer may also find 

additional suppliers using the internet. (Id. at 55:6-22; 181:7-16). Thus, Buyers have the 

authority to go outside the Employer's database to locate a supplier or fabor services provider. 

(Id. at 55:6-22). Bids may be solicited either in writing or verbally. (Id. at 109:15-110:14; 

Employer Ex. 1 ). However, bids in excess of $50,000 must be submitted in writing. (Id). 

4. Creation Of A Request For Quotation. 

Once the Buyer compiles a list of potential suppliers, the Buyer will generate a Request 

for Quotation ("RFQ") to send to these suppliers. (Id.). As part of the RFQ, the Buyer must 

identify various contract clauses that describe the specifics of the purchase. (Id at 71 :9-21 ). It is 

the Buyers' responsibility to identify the proper clauses for incorporation. (Id at 72:10-22). To 

assist, the Buyers may consult a clause worksheet, which is essentially a "cheat sheet." (Id.). 

The Buyer also determines the bid due date for inclusion on the RFQ. (Id. at 114:4-12). After 

the Buyer includes the required information and corresponding clauses, an RFQ is generated 

·through the EMP AC computer system. (Id. at 72: 10-22). Although EMPAC may alert the Buyer 

as to an inaccuracy in the RFQ, a Buyer may override the program and proceed with the RFQ. 

(Id. at 75:22-25). 

On occasion, suppliers will request an exception to the RFQ. (Id. at 182:24-183:14). If 

the product is safety-related, the Buyer will send the e~ception to the Procurem~nt Engineer for 
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approval. (Id.). If the product is not safety-related, the Buyer will typically seek the approval of 

the origh1al requisitioner. (Id.). Buyers are responsible for evaluating . those exceptions to 

determine the impact on the bid. (Id. at 110:24-112:4). It is the Buyer's job to ensure a level 

playing field for all bidders. (Id. at 112:5-113:9). To assist with this, Buyers are ;iuthorized to 

schedule or conduct a pre-bid or pre-award conference with the bidders. (Id. at 113:10-114:3). 

5. Buyers' Authority And Discretion In Selecting A Supplier. 

Upon receipt of the suppliers' bids, the Buyer will conduct a comparative analysis of the 

bids. (Id. at 134: 11-16). Although the Buyer typically will select the lowest bid, the Buyer 

retains the discretion to select another supplier. (Id. at 84:12-85:14). In that instance, the Buyer 

will "try to give an explanation ... why we did not choose the lowest bidder." (Id: at 118:25-

119:5). For example, the Buyer, at his discretion, may select a higher bid based on a variety of 

factors, including but not limited to, delivery time, location of the supplier, cost of freight, safety, 

and the form of delivery. (Id at 118:18-119:5; 151:1-19; 153:4-5; 184:4-11). Importantly, 

although management has always possessed the ability, it generally does not review the Buyers' 

selections. (Id. at 86:2-14 ). 

The comparative analysis is initially generated through EMPAC. (Id. at 184:16-185:7). 

However, because the Buyer must take into consideration a variety of factors affecting the job 

requisition, the EMPAC analysis is not determinative. (Id). 

Overall, "[w]hen determining to whom the bid will be awarded, Buyers rely on their 

background, experience, training, certifications, and knowledge." (Id. at 130:20-131:24;J54:6-

155: l ). Buyers essentially "determine what the primary need [of the Employer] is." (Id. at 

166:8-18). To this end, Buyers routinely negotiate with suppliers for the bestprice, resulting in 

substantial savings for the Employer. (Id at 161: 13-18). Buyers are ultimately responsible for 
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ensuring all necessary reviews and approvals have been obtained prior to making the award to 

the supplier. (Jd. at 125:5-11; Employer Ex. 2). 

6. Preparation Of The Purchase Order. 

Once a supplier is selected by the Buyer as part of the competitive bidding process, the 

Buyer prepares a purchasing order. (Id.). This also applies in the instance an item is not 

competitively bid. (Id. at 98: 19-99:9). In both scenarios, Buyers retain a substantial level of 

discretion and authority to purchase the requested item, limited only by the purchasing authority 

of the signatory requestor. (Id. at 98: 19-99:9). Thus, a Buyer is authorized to place a purchase 

order and thereby bind the Employer for the amount approved by in the requisition. (Id. at 100:6-

13; 102:1-10). Currently, managers have the authority to purchase items for an amount up to 

· $250,000. (Id. at 99: 16-23). 

Additionally, a Buyer is authorized to purchase an item that exceeds the amount 

originally approved for in the requisition. (Id. at 68:3-16). In particular, if the bids come back 

and are less than $1,000 per line item that what was on the original requisition, the Buyer has the 

authority to approve and bind the Employer for this exces.s amount without management 

approval. (Jd.; Petitioner Ex. 2). Once again, in this scenario, the Buyer is able to override 

EMP AC and make the purchase without prior approval. (Id.). 

Once the Purchasing Order is placed by the Buyer, the Buyer has committed the 

Employer's funds for the purchas~ of the requisitioned item. (Id. at 124:22~125:2; 169:6-24). 

The Buyer is ultimately responsible for the content and accu:racy of the purchase order. (Id. at 

124:17-21; Employer Ex. 2). If there is a dispute, the Buyer is authorized to communicate with 

the supplier to negotiate a resolution. (Id. at 170:4-171: 10). Buyers m~st also exercise their 
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discretion to ensure that proprietary and fil}ancial information remains confidential. (Id. at 

210:20-211 :7). 

In 2015, the Buyers committed a substantial amount of money•on behalf of the Employer, 

totaling $21 million. (Id. at '102:11-17; 204:22-205:1). Through their independent negotiations, 

the Buyers also saved the Employer ''a little over $300,000, about $330,000" in that same year. 

(Id. at 205 :2-7). 

7. Executing Delivery Of The Purchased Item. 

Thereafter, the Buyer is responsible to arrange for shipping and to ensure the shipments 

are reasonably price. (Id. at 120:9-122:9). Similar to the competitive bidding process, Buyers 

accept and analyze bids from freight carriers. (Id. at 187:14-188:24). Buyers select the freight 

carrier based upon price and the Employer's need. (Id.). In doing so, the Buyer has the ability to' 

choose which carrier to use. (Id.). The Buyer is also responsible for resolving disputes with 

carriers on behalf of the Employer. (Id. at 189: 10-190: 18). 

ARGUMENT 

A. The Regional Director's Departure From The Region's Previous, Final And Binding 
Decision In Case 17-UC-210 Was Clearly Erroneous. 

The Decision's departure from the Region's 2000 Decision raises substantial questions of 

law and policy and, is therefore ripe for review. The Regional Director further erred in ignoring 

the record evidence as to the Buyers' job duties prior to and after the 2000 Decision. 

1. The Doctrine Of Res Judicata Mandates Dismissal Of The Petition. 

In this matter, the Regional Director disregarded the Region's previous findings and 

conclusions, opting to review the matter anew. The Regional Director reasoned that the 

Region's 2000 Decision did "not rise to the level of a final decision," and thus, did "not preclude 

the Region from revisiting the status of the petitioned-for employees." (02/16/16 D&O, at p. 2-
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3). The Regional Director's holding defies well-settled Board law, as well as the express 

language of Section 102.67(g) of the NLRB's Rules and Regulations. 

Section 102.67(g) expressly states that "[t]he Regional Director's actions are final unless 

a request for review is granted." 29 C.F.R. § 102.67(g) (emphasis added). To preclude collateral 

and burdensome litigation, the Board strictly construes Section 102.67(g). See e.g., Serv-U 

Stores,, Inc., 234 NLRB 1143, 1144 (1978); Graneto Datsum, 220 NLRB 399, 399 fn. 1 (1975) 

(affirming ALJ's conclusion that "since the issues concerning the Union's status as a labor 

organization ... and the appropriateness of the unit were decided in a prior case involving the 

same parties, they need not be relitigated in this proceeding."); Shuttle Express, Inc., Case 05-

RC-112774 (2013) (affording administrative comity to the Region's previous decision); 

Guardsmark, LLC, Case 3-RC-11739, at *3 (2007) (finding "that the Employer is precluded 

from making the [same] claim ... because this identical issue was fully litigated and decided in 

Cases 7-RC-22970 and 7-RC-23019."). 

The Regional Director expressly refused to apply the doctrine of res judicata with respect 

to the Region's previous findings in contravention of well-settled Board law and clear statutory 

language. Accordingly, the Regional Director's findings are arbitrary and merit review. See e.g., 

San Diego Gas and Electric, 325 NLRB 1143 (1998) (granting review where employer raised 

issue that Regional Director's decision was contrary to the Board's rules). 

2. The Decision Is Factually Flawed As The Record Is Devoid Of Any Evidence 
Establishing A Material Change In The Buyers' Job Duties To Justify 
Disturbing The Region's Previous Decision. 

The Decision further held that because '![t]he transcript of the 2000 proceedings is not 

available and the 2000 Decision does not contain a detailed description of the Buyers' job duties, 

and did not address those duties in relation to computer software used by the petitioned-for 
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employees," the Board was unable to make a determination as to whether a material change in 

the circumstances occurred since May 4, 2000. (Id. at p. 3). In doin~ so, the Regional Director 

ignored dispositive testimony that strikes at the heart of this matter. Thus, because the Decision 

raises substantial factual issues_, review is warranted. 

Initially, the Decision's rationale improperly shifted the burden of proof to the Employer. 

In contrast, it is well-settled that.a petitioner seeking to relitigate the certification of a unit bears 
. . 

the burden of establishing "a material change in circumstances since the prior case was decided." 

See e.g., Shuttle Express, Inc., Case 05-RC-1 _12774, at *3 (2013) (noting that a petitioner must 

establish "a material change in circumstances since the prior case was decided."). Indeed, 

consistent with Board law, Hearing Officer Coffman noted that although both parties were tasked 

with creating a complete record, it was the Petitioner's burden to establish "whether there have 

been sufficient changes as claimed by the Petitioner, that the - that has changed the status of 

these employees from managerial to non-managerial, and the Employer can put whatever they 

want in to prove that the empfoyees remain managerial." (Id. at 19:19-20:9). The Regional 

Director clearly erred in shifting the burden of proof to the Employer. 

Moreover, and contrary to the Regional Director's findings, the 2000 Decision aptly 

.describes the Buyers' job duties and responsibilities as of May 4,-2000. (05104100 D&O, at p. 19-

23). In particular, the 2000 Decision addressed the: (1) requirement to obtain manager approval 

as part of the· requisition· process; (2) level of authority as limited by the requisitioner; (3) 

assignmerit of the authorized requisition per their familiarity and expertise; (4) determination as 

to whether competitively bid the requisition; (5) compilation of potential bidders based on past 

successful bidders, suppliers listed in trade journals, or suppliers found from internet so.urces, 

including any limitations based mi the type of item requested (i.e. safety); (6) issuance of a RFQ, 
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which identifies the requirements of the goods/services sought and a bid due date selected by the 

Buyer; (7) evaluatio~ of exceptions to the RFQ; (8) analysis of the bids based. on price, delivery, 

performance schedule, payment terms, warranties, exceptions, et~., including the Buyers use of 

"a bid evaluation template:'; (9) awarding of the bid, including ·the Buyers obligation to 

document the reason for not selecting the lowest bidder; (10) issuance of the purchase order, 

which are occasionally reviewed by the supervisor; and (11) determination of the carrier for 

delivery of particular products, "with the aid of a software program." (Id.). 

These are the same job duties and responsibilities at issue in this matter. (02/16/16 D&O, 

at p. 3-7). The only change in the Buyers' job duties was the alleged rise in efficiency in how 

these same tasks were performed, as a result of EMP AC. However, the unrebutted testimony at 

the hearing confirmed that EMPAC was utilized by the Employer as early as·April 1998 - more 

than two years prior to the May 4, 2000 Decision. (Id. at 210:5-10; 214:19-215:2; 216:10-24; 

224:21-226: 19; Employer Ex. 3). Notwithstanding, the Regional Director ignored this fatal 

testimony without explanation. This testimony strikes at the heart of Petitioner's claim and thus, 

mandates review. 

Even if EMP AC had been implemented after the 2000 Decision, the Board repeatedly has 

found that an increase in efficiency is wholly insufficient as a matter of law to significantly alter 

the fundamental characteristics of an employe~'s job duties. See e.g., Constellation· Power 

Source Generation, Inc., 2000 NLRB LEXIS 942, *104-05 (2000) (ALJ Shuster). (concluding 

that although the job has become more computerized since. 1996, it has otherwise not changed); 

United Technologies Corp., 287 N.L.R.B. 198, 204 (1987) (finding technological advancements 

did not significantly alter job duties); John P. Scripps Newspaper Corp., 329 NLRB 854,. 861 

(1999) (finding "differences in the methodology ·or the manner in which they perform their job, 
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including use of technology .... [ ] however, do not change the fundamental character of their· 

job duties or their primary function of making advertisements ready for insertion into the 

newspaper."). · 

Indeed, in this matter, Petitioner's witnesses testified that prior to EMPA~, requisition 

forms were created by a typewriter and then physically walked over to management for approval. 

(Tr. at 87:24-88:19; 139:16-140:7). Upon receipt of the requisition, Buyers utilized MAPPER, a· 

computer program similar to EMP AC, to process the request. (Id. at 139: 16-140:23). MAPPER, 

an MS-DOS database, generated the RFQs and purchase orders for Buyers. (Id. at 141 :3-23 ). 

Similar to EMPAC, Buyers inputted the requfred information into MAPPER, including . the 

descriptive clauses, which would then print out an RFQ or purchase order. (Id. at 168:7-16). 

Notwithstanding these de minimis changes, Petitioner's witnesses confirmed that the 

fundamental character of their job duties did not ~hange after the implementation ofEMPAC: 

Q. Is it correct to. say that the fundamental difference between the two 
[EMPAC and MAPPER] is the efficiency by which the purchasing and 
requisition processes were - - efficiency. In other words, the EMPAC 
process made more efficient the same processes that were taking place 
under MAPPER? 

A. I would say so, yes. I mean, yeah, it's like anything - you know, any 
other technology. I mean, the schoolroom chalkboard compared to the 
smart board over there. I mean, of course, there's -· -

Q. It's the same thing but more effiCient technology? 

A. Yeah, yes. 

(Id. at 156:19-157:7). According to Petitioner's witnesses, the Buyers' authority and discretion 

exercised in the requisition process has at all times remained the same regardless ofEMl>AC: 

Q. . .. But in terms of who it goes to to get the approvals and the fact that it 
goes to accounting and then over to supply chain services where it's given 
to the buyers, that process in and of i!self of the route that takes place, is 
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that more or less the same now as it was in 1996, or is that whole process 
different back then? 

A. I'd roughly say it's the same. 

(Id. at 143:2-12; 144:17-145:3). Consistent with this testimony, Betty Sayler ("Sayler"), retired 

Lead Buyer, was a Buyer when the 2000 Decision was issues testified that the "[t]_he process of 

being a buyer is the same no matter what system you're in" and that although EMP AC "gave us 

automation .... what we did to do our job didn't change." (Id. at 175:12-20; 186:6-12). In sum, 

Sayler provided unrebutted testimony that over the past 28 years, the fundamental character of 

the Buyers' job duties did not change in any material respect: 

Q. And in your view, based on your experience, 28 years of experience .... 
did the buyer job substantially change in any material respect? 

A. Not substantially, no. 

(Id. at 189:4-9; see also 177:25-183:25; 185:8-186:9; 186:25-188:24). Nor did EMPAC have 

any impact whatsoever on the Buyers' discretion or level of authority. (Id at 186: 13-24). 

Accordingly, regardless of the date EMPAC was implemented, the fundamental character 

of the Buyers' job duties, level of independence and discretion remained largely unchanged. 

B. The Regional Director Erred In Concluding That The Job Classifications Of Buyers 
I, II, III, And Lead Buyer Are Nof Managerial Employees. 

It is well-settled that managerial employees are not covered by the Act. Indeed, over 40 

years ago, the U.S. Supreme Court held: 

In sum, the Board's early decisions, the purposes and legislative his.tory of the 
Taft-Hartley Act of 1947, the Board's subsequent and consistent construction of 
the Act for more than two decades, and the decisions of the courts of appeals all 
point unmistakably to the conclusion that "managerial employees" are not 
covered by the Act.· 

NLRB v. Bell Aerospace Co. Div. ofTextron, Inc., 416 U.S. 267, 289 (1974) (emphasis added). 
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In NLRB v. Yeshiva, Univ., 444 U.S. 672, 682-83 (1980), the U.S. Supreme Court defined 

managerial employees and set forth the following test: 

Managerial employees are defined as those who ''formulate and effectuate 
management policies by expressing and making operative the decisions of their 
employer." NLRB v. Bell Aerospace Co., supra (quoting Palace Laundry Dry 
Clean.ing Corp., 75 NLRB 320, 323, n.4 (1947) ... Managerial employees must 
exercise discretion within, or even independently of, established employer policy 
and must be aligned with management. .. ·Although the Board has established no 
firm criteria for determining when an employee is so aligned, normally an 
employee may be excluded as managerial only if he represents management 
interest by taking or recommending discretionary actions that effectively controi 
or implement employer policy. 

Id. (emphasis added). 

In Yeshiva, the Court explained that managerial employees, like supervisors, "are 

excluded from the categories of employees entitled to the benefits of collective bargaining" 

under the Act, because "both exemptions grow out of the same concern: that an employer is 

entitled to undivided loyalty of its representatives." Id. at 682. 

For the reasons that follow, the job classifications of Buyer I, II, III, and Lead Buyer are 

"managerial employees" and, therefore, the Regional Director erred in concluding to the contrary 

and this error prejudiced the Employer. 

1. The Decision Cites Concepts & Designs, Inc., But Fails To Correctly Apply It. 

In the instant case, the Regional Director cited Concepts & Designs, Inc., 318 NLRB 948 

(1995) but failed to correctly apply it to the facts in this matter. (02/16/16 D&O, p. 12). In 

Concepts & Designs, Inc., a purchasing employee was responsible for ordering manufacturing 

parts based upon bills of materials for such projects. Id. at 956. The Board concluded that the 
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employee's "discretion and the magnitude of its impact on Respondent's overall business" 

demonstrated her "managerial status." Id. at 957.4 

Importantly, the Board noted that although the employee typically ordered parts from the 

vendors listed on the employer's inventory cards, she maintained the discretion to change 

vendors based upon the price and time of delivery. Id. This included identifying additional 

vendors outside the employer's inventory cards. Id. Importantly, the inventory cards, similar to 

EMPAC, "identified the part, the minimum number needed in inventory, the vendor from whom 

it is usually on;lered, as well as its price and the nopnal time needed for that vendor to deliver it, 

and? finally the names of other vendors who can supply that same part." Id. at 956. As part of 

this process, the employee would consult with the employer's "technically knowledgeable 

personnel" as well as with her supervisor in the instance she was unable to locate a supplier. Id. 

at 957. However, the Board noted that "even· statutory Supervisors will confer with their 

superiors whenever unusual situations arise; that does not strip them of their supervisory status 

based upon powers which they ordinarily exercise." Id. The employee was further authorized to 

confer with the vendors regarding any potential purchases. Id. 

Lastly, the Bo~d emphasized the employee's ability to commit substantial sums of 

money on behalf of the employer as indicative of managerial status. Id. ("Ability to commit an 

employer's credit in amounts which are substantial, especially where done through exercise of 

discretion which is not ordinarily reviewed, is strong evidence of managerial status.") (citing 

Swift & Co., 115 NLRB 752, 753 (1956) and American Locomotive Co., 92 NLRB 115, 116-17 

(1950))( emphasis added). Based on the above, the Board concluded that "in carrying out these 

4 In a stroke of supreme irony, the Regional Director who authored the 2000 Decision also relied heavily on 
Concepts and Designs, but to reach the opposite conclusion regarding the.Buyers' managerial status. 
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duties she 'represents management interests by taking ... discretionary actions that effectively .. 

. implement employer policy." Id. 

The Board's decision in Concepts & Designs, Inc. is controlling and the Regional 

Director's failure to correctly apply it to the facts in this matter raises substantial questions of 

law and policy. 

2. The Regional Director Failed To Apply Concepts & Designs, Inc. In Finding The 
Buyers Did Not Exercise The Necessary Discretion And Authority. 

In this matter, the Regional Director concluded that the Buyers' exercise of discretion in 

identifying the suppliers to participate in the competitive bidding process, as well as, their 

ultimate selection of the supplier awarded the bid, was not determinative of their managerial 

status. (02/16/16 D&O, p. 9). The Regional Director reasoned that "although Buyers do exercise 

discretion with regard to whom they offer RFQ's, the discretion takes place within the confines 

of Employer policy." (Id. at p. 10). The Decision also discounted the Buyers' ability to commit a 

significant amount of the Employer's funds, as well as, save the Employer over $300,000 

annually, as indicative of a managerial employee. (Id. at p. 11 ). 

The Regional Director's findings are wholly inconsistent with the Board's decision iri 

Concepts & Designs, Inc. For example, the buyer in Concepts & Designs, Inc., like the Buyers 

in this matter, purchased items following their receipt of a requisition or "based upon bills of 

materials for such projects." Id. at 956 ((Tr. at 42:23-43:19; 97:12-18). To assist in these 

purchases, the buyer in Concepts & Designs, Inc. utilized the Employer's inventory cards, which 

"identified the part, the minimum number needed in inventory, the vendor from whom it is 

usually ordered, as well as its price and the normal time needed for that vendor to deliver it, and, 

finally the names of other vendors who can supply that same part." Id. Here, the Employer's 

database provides the same information as inventory cards in Concepts & Designs, Inc. (Tr. at 
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55:6-22; 108:9-24; 181:7-16; 182:6-15). Similar to the buyers in this matter who consult with 

project engineers, the buyer in Concepts & Designs, Inc. regularly consulted with "technically 

knowledgeable personnel" as well as her supervisor. Id. at 957 (Tr. at 182:24-183:14). However, 

the Board expressly held that "that does not strip them of their supervisory status based upon 

powers which they ordinarily exercise." Buyers also confer with, negotiate and resolve disputes 

with vendors without management assistance - conduct the Board found indicative of a 

managerial employee in Concepts & Designs, Inc. (Tr. at 113:10-114:3; 161:13-18). 

The Buyers in this matter engage in additional tasks that exceed the level of discretion 

and authority exhibited by the buyer in Concepts & Designs, Inc. as follows: (1) determining 

whether to competitively bid requisitions; (2) identifying potential suppliers for soliciting bids 

based on prior successful bidders, suppliers listed in trade journals, and suppliers from the 

internet; (3) preparing and issuing RFQs to suppliers, including identifying the bid due date; (4) 

conferring and negotiating with suppliers in the instance exceptions are submitted in response to 

the RFQ; (5) performing a commercial evaluation of the bids; (6) awarding the bid to the 

supplier based upon price, delivery time, cost of freight and other factors; (7) issuing purchase 

orders to financially bind the Employer for substantial amounts totaling approximately $21 

million per annum; and (8) negotiating with and selecting freight carriers for transportation. (Tr. 

at 157:8-159:6; 177:25~183:25; 185:8-186:9; 186:25-188:24). 

Indeed, the Board consistently has found employees who exercise this level of discretion 

and authority to be managerial employees. See e.g., Mack Trucks, Inc., 116 NLRB 1576, 1578" 

(1956) .(excluding buyers as manageriai employees because they had authority to negotiate 

prices, change delivery dates, and adjust disputes with suppliers over rejected items); Kearney·& 

Trecker Corp., 121 NLRB 817, 822 (1958) (finding buy<;:rs' authority to place orders with 
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alternative suppliers if deliveries were not made on time indicative of a managerial employee). 

For example, in Titeflex, Inc., 103 NLRB 223 (1953), the Board found a buyer to be a managerial 

employee based on similar job duties: 

He receives requisitions that have been prepared by the planning department, 
countersigned by the person in charge of the department, and he places them with 
an approved list of vendors. Although he cannot go outside that list of vendors he 
may use his discretion as to which of those vendors will receive the order. He has 
final authority over such deals and is able to responsibly commit the credit of the 
Employer. We find that he is a managerial employee and we shall exclude him 
from the unit. 

Id. at 225 (emphasis added). 

Accordingly, the Regional Director's departure from well-settled Board precedent raises 

a substantial question of law and policy for review. 

3. The Regional Director Erred In Finding The Buyers' Interests Are Not Aligned 
With Management. 

The Regional Director further erred in finding the Buyers interests not aligned with 

management. In an attempt to distinguish the Board's decision in Concepts & Designs, Inc., the 

Regional Director emphasized that the employee in Concepts & Designs, Inc. attended 

management meetings, "meetings with vendors" and "committed the employer's credit, 

regardless of amount, without being reviewed by other officials of the employer." (02116/16 

D&O, p. 12). The Regional Director misconstrues the Board's holding in Concepts & Designs, 

Inc. and ignores record evidence to the contrary. 

Contrary to the Regional Director's analysis, the Board in Concepts & Designs, Inc. did 

not find the employee's ability to commit employer funds to be limitless. (Id.) .. Nor did the 

Board find the buyer's purchases to be immune from management review. (Id.). Rather, the 

Board in Concepts & Designs, Inc. expressly noted that "those purchasing duties [are] not 

ordinarily reviewed by any other official of Respondent." Id. at 957 (emphasis added). 
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Likewise, in this matter, witnesses testified that although·management possessed the ability, it 

did not regularly review purchase orders. (Id. at 86:2-14). 

The Regional Director further ignored the overwhelming evidence in the record that the 

Buyers' interests are sufficiently aligned with management. As in Concepts & Designs, Inc., the 

Buyers regularly confer with potential suppliers, discuss and evaluate exceptions to RFQs, and 

negotiate prices and transportation costs without management intervention .. {Tr. at 161:13-18; 

170:4-171 :10). Indeed, the Buyers financially commit the Employer's funds in substantial 

amounts. It is uncontested those amounts totaled $21 million in 2015. (Tr. at 124:22-125:2; 

169:6-24; 204:22-205:1) . .The Buyers also train employees on the EMPAC computer system (Id. 

at 45:3-14), conduct competitive bid evaluations (Id. at 130:24-131:9), as well as; negotiate and 

handle disputes with suppliers with the intent to save the Employ~r money. (Id. at 190:4-18). In 

doing so, the Buyers exercise their discretion and authority on behalf of management to ensure 

that the plant runs efficiently. (Id. at 191 :3-10). 

Despite this compelling evidence and the Petitioner's failure to even come close to 

satisfying its burden of proof, the Regional Director found that the Buyers are more closely 

aligned with employees than management, and therefore, entitled to the protection of the Act. 

(02/16/16 D&O, p. 12-13). This error should be reviewed and reversed. 

CONCLUSION_ 

As demonstrated in the record, including the transcript, exhibits and Decision and Order in 

the previous case, there is ample evidence that the Buyers in this case are managerial employees· 

and not covered by the Act .. Accordingly, the Regional Director's Decision and Order in this 

case warrants review. 

Respectfully submitted, 
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Covel, Julie 

From: 
Sent: 
To: 
Subject: 

Jason Ianacone <jason.ianacone@gmail.com> 
Tuesday, August 09, 2016 10:16 AM 
Raymond Rogers 
Fwd: Buyers initial RFI 

---------- Forwarded message ----------
From: Pearson Jayne M <japears@wcnoc.com> 
Date: Mon, Mar 7, 2016 at 10:16 AM 
Subject: RE: Buyers initial RFI 
To: Raymond Rogers <rcrogers2@cableone.net> 
Cc: "jason.ianacone@Gmail.com" <jason.ianacone@gmail.com>, Mefford Nathaniel L 
<nameffo@wcnoc.com>, Kirk Matthew T <makirk l@wcnoc.com>, "Todd_ Newkirk@IBEW.org" 
<Todd Newkirk@ibew.org> 

Raymond, we are in receipt of your Request for Information relating to the Buyer job classification. The 
Regional Director has not yet certified the results of the election. Wolf Creek has no obligation to provide the 
information you request. Accordingly, we respectfully decline to do so. 

Jayne 

From: Raymond Rogers [mailto:rcrogers2@cableone.net] 
Sent: Monday, February 29, 2016 9:23 AM 
To: Pearson Jayne M 
Cc: jason.ianacone@Gmail.com; Mefford Nathaniel L; Kirk Matthew T; Todd_Newkirk@IBEW.org 
Subject: Buyers initial RFI 

Jayne, please find attached the initial info request from the Union to support Bargaining for the Buyers. If you 
could work with the guys on site with this, I would appreciate it 

1 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 14 

Wolf Creek Nuclear Operating Corporation 

Employer 

and Case 14-RC-168543 
International Brotherhood of Electrical Workers, 
Local 225 

Petitioner 

TYPE OF ELECTION: RD DIRECTED 

CERTIFICATION OF REPRESENTATIVE 

An election has been conducted under the Board's Rules and Regulations. The Tally of 
Ballots shows that a collective-bargaining representative has been selected. No timely objections 
have been filed. 

As authorized by the National Labor Relations Board, it is certified that a majority of the 
valid ballots has been cast for 

International Brotherhood of Electrical Workers, Local 225 

and that it is the exclusive collective-bargaining representative of the employees in the following 
appropriate unit: 

Unit: All full-time and regular part-time Buyers I, II, III and Lead Buyer employed by 
the Employer at its facility near Burlington, Kansas, EXCLUDING all office clerical employees, 
professional employees, managerial employees, guards and supervisors as defined by the Act, 
and all other employees. 

March 8, 2016 
/4/ t)Mid ..e. ?leel&t 
Daniel L. Hubbel 
Regional Director, Region 14 
National Labor Relations Board 
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NOTICE OF BARGAINING OBLIGATION 

In the recent representation election, a labor organization received a majority of the valid 
votes cast. Except in unusual circumstances, unless the results of the election are subsequently 
set aside in a post-election proceeding, the employer's legal obligation to refrain from 
unilaterally changing bargaining unit employees' terms and conditions of employment begins on 
the date of the election. 

The employer is not precluded from changing bargaining unit employees' terms and 
conditions during the pendency of post-election proceedings, as long as the employer (a) gives 
sufficient notice to the labor organization concerning the proposed change(s); (b) negotiates in 
good faith with the labor organization, upon request; and' (c) good faith bargaining between the 
employer and the labor organization leads to agreement or overall lawful impasse. 

This is so even if the employer, or some other party, files objections to the election 
pursuant to Section 102.69 of the Rules and Regulations of the National Labor Relations Board 
(the Board). If the objections are later overruled and the labor organization is certified as the 
employees' collective-bargaining representative, the employer's obligation to refrain from 
making unilateral changes to bargaining unit employees' terms and conditions of employment 
begins on the date of the election, not on the date of the subsequent decision by the Board or 
court. Specifically, the Board has held that, absent exceptional circumstances, 1 an employer acts 
at its peril in making changes in wages, hours, or other terms and conditions of employment 
during the period while objections are pending and the final determination about certification of 
the labor organization has not yet been made. 

It is important that all parties be aware of the potential liabilities if the employer 
unilaterally alters bargaining unit employees' terms and conditions of employment during the 
pendency of post-election proceedings. Thus, typically, if an employer makes post-election 
changes in employees' wages, hours, or other terms and conditions of employment without 
notice to or consultation with the labor organization that is ultimately certified as the employees' 
collective-bargaining representative, it violates Section 8(a)(l) and (5) of the National Labor 
Relations Act since such changes have the effect of undermining the labor organization's status 
as the statutory representative of the employees. This is so even if the changes were motivated 
by sound business considerations and not for the purpose of undermining the labor organization. 
As a remedy, the employer could be required to: 1) restore the status quo ante; 2) bargain, upon 
request, with the labor organization with respect to these changes; and 3) compensate employees, 
with interest, for monetary losses resulting from the unilateral implementation of these changes, 
until the employer bargains in good faith with the labor organization, upon request, or bargains 
to overall lawful impasse. 

1 Exceptions may include the presence of a longstanding past practice, discrete event, or exigent 
economic circumstance requiring an immediate response. 



Covel, Julie 

From: 
Sent: 
To: 
Subject: 

Jason Ianacone <jason.ianacone@gmail.com> 
Tuesday, August 09, 2016 10:16 AM 
Raymond Rogers 
Fwd: Request For Information 

---------- Forwarded message ----------
From: Raymond Rogers <rcrogers2@cableone.net> 
Date: Tue, Mar 15, 2016 at 1:26 PM 
Subject: Fwd: Request For Information 
To: Jason Ianacone <jason.ianacone@gmail.com>, Nathan Mefford <meffordnathan@yahoo.com>, 
makirk l@wcnoc.com 

Please read at Local meeting. I am working on this with our attorney and the international. 

---------- Forwarded message ----------
From: Pearson Jayne M <japears@WCNOC.com> 
Date: Mar 15, 2016 12:36 PM 
Subject: Request For Information 
To: 'Raymond Rogers' <rcrogers2@cableone.net> 
Cc: Mcintyre Ellie D <elmcint@WCNOC.com> 

We are in receipt of your February 29, 2016, email in which you requested certain information with respect to 
our Buyers, and Jason Ianacone's March 3, 2016, email in which he requested certain information related to 
Buyer, Tracy Beard. 

We believe, and continue to maintain, that the job classifications of Buyer I, Buyer II, Buyer III and Lead 
Buyer are managerial employees, excluded from coverage under the National Labor Relations Act. 

Subsequent to your email, WCNOC filed a Request For Review with the National Labor Relations Board 
("Board"), in Washington D.C. requesting that the Board review the Regional Director's Decision and Order 
dated February 16, 2016. 

We do no waive our right to request review. Moreover, we reassert, preserve and do not waive any and all 
arguments presented to the Region in the underlying cases, 17-UC-210 and 14-RC-168543, or that we 
otherwise have an obligation to furnish requested information or bargain with the IBEW with respect to the 
employees at issue. 
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FORM EXEMPT UNDER 44 U.S.C 3512 

INTERNET 
FORM NLRB-501 

(2-08) 

UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 

DO NOT WRITE IN THIS SPACE 
Case Date Filed 

INSTRUCTIONS: 14-CA-181053 July 28, 2016 
Fiie an original with NLRB Regional Director for the region In which the alleged unfair labor practice occurred or is occurring 

1. EMPLOYER AGAINST WHOM CHARGE IS BROUGHT 
a. Name of Employer b. Tel. No. 

Wolf Creek Nuclear Operating Corporation 
(620) 364-8831 

c. Cell No. 

f. Fax No. 
d. Address (Street, city, state, and ZIP code) e. Employer Representative 

g. e-Mail 
1550 Oxen Lane Jayne Pearson japears@wcnoc.com 
Burlington KS 66839 Labor Relations 

h. Number of workers employed 
1100 

i. Type of Establishment(factory, mine, wholesaler, etc.) j. Identify principal product or service 
Energy Nuclear Energy 

k. The above-named employer has engaged in and is engaging in unfair labor practices within the meaning of section 8(a), subsections (1) and (list 

subsections) 5 of the National Labor Relations Act, and these unfair labor 

practices are practices affecting commerce within the meaning of the Act, or these unfair labor practices are unfair practices affecting commerce 
within the meaning of the Act and the Postal Reorganization Act. 

2. Basis of the Charge (set forth a clear and concise statement of the facts constituting the alleged unfair labor practices) 

(1) Within the previous six months, the Employer failed and refused to recognize the union as the 
collective bargaining representative of its employees. (2) Within the previous six months, the 
Employer failed and refused to bargain in good faith with the union as the collective bargaining 
representative of its employees. (3) Within the previous six months, the Employer failed and refused 
to bargain in good faith with the union as the collective bargaining representative of its employees by 
failing to furnish information requested by the union. 

3. Full name of party filing charge (if labor organization, give full name, including local name and number) 

Raymond Rogers Title: 
The International Brotherhood of Electrical Workers, Local 225 

4a. Address (Street and number, city, state, and ZIP code) 4b. Tel. No. 
(620) 366-2306 

4c. Cell No. 
P.O. Box404 
Burlington KS 66839 

4d. Fax No. 

4e. e-Mail 

rcrobers@cableone.net 

5. Full name of national or international labor organization of which it is an affiliate or constituent unit (to be filled in when charge is filed by a labor 
organization) 

6. DECLARATION Tel. No. 
I declare that I have read the above charge and that the statements are true to the best of my knowledge and belief. (785) 331-0300 

William R Lawrence IV Office, if any, Cell No. 
William R. Lawrence IV Title: Attorney By 
(signature of representative or person making charge) (Print/type name and title or office, if any) Fax No. 

(785) 331-0303 

e-Mail 
730 New Hampshire Street Suite 210 07/2812016 12:03:04 

Address Lawrence KS 66044 (date) 
wlawrence@fed-firm.com 

WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1001) 

PRIVACY ACT STATEMENT 

I 
I 

-~1 

! 

I 

.I 
I 
I 
I 

I 

I 
I 

I 

I 
I 

I 

-1 

I 
I 

I 
I 

I 
I 

Solicitation of the information on this form is authorized by the National Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist 
the National Labor Relations Board (NLRB) in processing unfair labor practice and related proceedings or litigation. The routine uses for thr ,_, ____ ., __ ---·.f"11" ""' 1"'t~n 

the Federal Register, 71 Fed. Reg. 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of General counsel Exhibit -, 
voluntary; however, failure to supply the information will cause the NLRB to decline to invoke its processes. ---



UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

WOLF CREEK NUCLEAR OPERATING 
CORPORATION 

Charged Party 

and 

THE INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 

Charging Party 

Case 14-CA-181053 

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER 

I, the undersigned employee of the National Labor Relations Board, state under oath that on 
July 28, 2016, I served the above-entitled document(s) by post-paid regular mail upon the 
following persons, addressed to them at the following addresses: 

Jayne Pearson, Labor Relations 
Wolf Creek Nuclear Operating Corporation 
1550 Oxen Lane 
Burlington, KS 66839 

July 28, 2016 
Date 

Regina Creason, Designated Agent of NLRB 
Name 

Isl Regina Creason 
Signature 



NOTICE: This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions. Readers are requested to notify the Ex
ecutive Secretary, National Labor Relations Board, Washington, D.C. 
20570, of any typographical or other Jonna/ errors so that co"eclions can 
be included in the bound volumes. 

Wolf Creek Nuclear Operating Corporation and In
ternational Brotherhood of Electrical Workers, 
Local 225, Petitioner. Case 14-RC-168543 

April 7, 2017 

DECISION ON REVIEW AND ORDER REMANDING 

BY ACTING CHAIRMAN M!SC!MARRA AND MEMBERS 

PEARCE AND MCFERRAN 

The Employer's Request for Review of the Regional 
Director's Decision and Direction of Election is granted 
in part and denied in part, without prejudice, and the case 
is remanded to the Regional Director for further appro
priate action. 

The Regional Director found that the buyers in this 
case, whom the Petitioner is seeking to "represent, are 
statutory employees, not managerial employees, and ac
cordingly directed an election in a bargaining unit of 
buyers. The Employer requests review on two separate 
grounds: (1) that the Regional Director erred in not ap
plying the doctrine of res judicata, based on a prior deci
sion in a 2000 unit-clarificati<;m proceeding (l 7-UC-
210), in which an Acting Regional Director found that 
the same classification of buyers at the Employer were 
managerial employees; and (2) that, on the present rec
ord, the Regional Director clearly erred in determining 
that the buyers are not managerial employees. The Peti
tioner has filed an opposition .to the Employer's request 
for review. 

We grant the Employer's request with regard to the 
application of res judicata doctrine because it raises a 
substantial issue warranting review, for reasons ex
plained below. On review, we conclude that a remand to 
the Regional Director is appropriate. Accordingly, we 
deny _the Employer's request in all other respects, with
out prejudice. 

In his decision, the Regional Director rejected the ap
plicability of res judicata doctrine based on the earlier 
decision finding the buyers to be managerial employees, 
reasoning as follows: 

While the Regional Director did make such a find
ing in 2000, the Board did not make an official or final 
ruling on the issue. Indeed, the Board simply did not 
grant review of the matter. Much like a writ of certio
rari before the Supreme Court, the Board's refusal to 
grant review is not the same as an official ruling on a 
subject. Since the Board did not issue an official ruling 
on the issue of whether Buyers are managerial employ
ees[,] the 2000 Decision does not rise to the level of a 

365 NLRB No. 55 

final decision, and res judicata does not preclude the 
Region from revisiting the status of the petitioned-for 
employees. 

Decision and-Direction of Election at pp. 2...,.3 (italics omit
ted). The Regional Director's analysis was mistaken. 

To begin, we note that the Regional Director misstated 
the procedural history of the earlier case. In fact, no par
ty-including the Union-filed a request for review of 
the Acting Regional Director's 2000 decision. Thus, the 
Board never refused to grant review. As we will explain, 
however, those circumstances do not mean that the 2000 
decision cannot have predusive effect. 

The Board has explicitly held that Board decisions and 
rulings in representation c~ses have preclusive effect in 
subsequent representation cases. See Carry Cos. of Illi-
nois, 310 NLRB 860, 860 (1993). · 

It is also clear as a matter of Board law and procedure 
that a Regional Director's decision is final-and thus 
may have preclusive effect-if no request for review is 
made (as here) or if the Board denies a request for re
view. It does not matter that the Board itself did not ad
dress the issue. 

Under general preclusion doctrine, a judgment is con
sidered final, for purposes of preclusion, when it is "a 
firm and stable one, the 'last word' of the rendering 
court-a 'final' judgment." Restatement (Second) of 
Judgments § 13 cmt. a (1982). Plainly, a decision such 
as the 2000 decision concerning the Employer's buy
ers-one that has not been appealed and that resolves the 
disputed issues in a manner that is binding upon the par
ties-is final for preclusion purposes. 

Indeed, the Board's Rules establish that decisions of a 
Regional Director, even where· review is not requested or 
is denied, are to be accorded such finality. At the time of 
the 2000 Acting Regional Director's decision, Section 
102.67(b) of the Board's Rules and Regulations provided 
that such a "decision of the regional director shall be 
final," subject to the procedure for requesting review by 
the Board. 29 C.F.R. § 102.67(b) (2000). Section 
I 02.67(f), in turn, provided that 

[f]ailure to request review shall preclude parties 
from relitigating, in any related subsequent unfaif labor 
practice proceeding, any issue which was, or could 
have been raised in the representation proceeding. De
nial of a request for review shall constitute an affir
mance of the regional director's action which shall also 
preclude relitigatirig any such issues in any related sub
sequent unfair labor practice proceeding. 

General Counsel Exhibit /Q 



2 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD 

29 C.F.R. § 102.67(f) (2000). The Board's current rules are 
to the same effect. 1 

· 

Here, then, the failure of any party to seek review of 
the Acting Regional Director's 2000 decision does not 
mean that the decision was not final. Just the opposite is 
true. Cf. Premier Living Center, 331 NLRB 123, 123 
(2000) ("[I]n the absence of newly discovered and previ
ously unavailable evidence or special circumstances," 
employer not permitted to relitigate status of LPNs in UC 
proceeding after it stipulated to LPNs' non-supervisory 
status in RC proceeding.). 

We see no reason why a regional director's decision 
that could have preclusive effect in a related subsequent 
unfair labor practice proceeding would not also be poten
tially preclusive in a subsequent representation proceed
ing involving the same parties and the saµie issue, alt
hough the Board's Rule and Regulations do not expressly 
contemplate that scenario. The Board's administrative 
interest in finality-resolving questions concerning rep
resentation quickly and definitively-is substantially the 
same in either case.2 

It follows, then, that the 2000 decision may have pre
clusive effect here, unless the party seeking relitigation 
of the previously decided issue satisfies its burden of 
presenting new factual circumstances that would vitiate 
the preclusive effect of the earlier ruling. See Carry Cos. 
of Illinois, supra at 860 ("changed circumstances" excep
tion to preclusion not established because "the Petitioner 
has failed to produce" evidence of such); Harvey's Re
sort Hotel, 271 NLRB 306, 306-307 (1984)" (applying 
preclusion in context of unfair labor practice proceedings 
and holding that when it is clear that an issue was "fully 

1 Sec. 102.67(g) provides that the "regional director's actions are fi
nal unless a request for review is granted." It further provides that the 
failure to request review and the denial of a request for review will 
have preclusive effect in a subsequent unfair tabor practice proceeding. 
See, e.g., Mirage Casino-Hotel, 364 NLRB No. 1, slip op. at 1 fu. 2 
(2016) (giving preclusive effect in unfair labor practice case to regional 
director's decision following Board's denial ofrequest for review). 

2 It makes sense that there is no Board rule expressly addressing the 
issue-preclusive effect of a determination made in a prior representation 
case in a subsequent representation case involving the same issue and 
the same parties. In such a scenario, giving the determination in the 
prior proceeding preclusive effect in the subsequent proceeding is 
simply a matter of applying black-letter collateral estoppel doctrine. 
See, e.g., NLRB v. Donna-Lee Sportswear Co., Inc., 836 F.2d 3I, 34 
(1st Cir. 1987) (stating elements of collateral estoppel, including identi
ty of issues and identity of parties). Because the General Counsel is not 
a party in any representation case but is a party in unfair labor practice 
cases, having a Board rule that states the preclusive effect of represen
tation-case findings in related unfair labor practice proceedings has the 
particular effect of ensuring that preclusion principles apply even where 
there is not an identity of parties as would normally be required to 
establish preclusion. Such a rule, addressing a gap in preclusion ap
plicability, readily coexists with a practice of applying normal preclu
sion principles in situations where the traditional criteria are met· 

litigated," i.e., "put in issue and resolved in the earlier 
proceeding," preclusion applies unless evidence of 
changed circumstances is produced). Here, the Regional 
Director suggested that such changed circumstances may 
be present, but-presumably because he had first con
cluded that the 2000 decision could not have preclusive 
effect-his decision did not articulate in sufficient detail 
the nature of the changes or their materiality to the ques
tion of the buyers' managerial status. Accordingly, a 
remand is in order. 

Our dissenting colleague would affirm the Regional 
Director's refusal to give preclusive effect. to the 2000 
decision because, in our colleague's view, the Employer 
has not established the preclusive effect of that decision 
even if the preclusion doctrine is applicable to this pro
ceeding. 3 We view this case differently. 

To establish the prima facie applicability of preclusion, 
an identical issue must have been fully litigated and must 
have been an essential component of a valid final judg
ment between the same parties. Donna-Lee Sportswear, 
supra. Our colleague appears not to contest that the buy
ers' managerial status was fully litigated by these parties 
and decided as an essential component of the 2000 final 
decision. Moreover, there can be no doubt that identity 
of issues has been established here. "An issue on which 
relitigation is foreclosed may be one of evidentiary fact, 
of 'ultimate fact' (i.e., the application of law to fact), or 
of law." Restatement (Second) of Judgments § 27 cmt. c 
(1982). The "issue" in this case, for purposes ofpreclu-

3 Although our dissenting colleague chiefly argues that the Employ
er here has not met the burden he would erroneously place on it to 
establish the preclusive effect of the Board's prior decision, he also 
suggests that preclusion might not apply at all in representation cases. 
The cases he cites for this latter proposition are distinguishable. In 
Film & Dubbing Productions, Inc., 181 NLRB 583, 583 fu. 1 (1970), 
the Board did not suggest that preclusion cannot apply in representation 
cases; rather, it stated that the record there did not support a finding that 
the employer's translators in the petitioned-for unit were the same as 
those found to be independent contractors in a prior representation case 
invplving the employer's predecessor. Even assuming arguendo that 
the case involved the same translators, the Board stated that it was "not 
thereby precluded from again considering the status of these [transla
tors] as it may appear from the present record," thus indicating it dis
cerned a change in circumstances apparent from the record before it Id. 
(emphasis added). Indeed, new material facts concerning the location 
and supervision of translators' work were presented in Film & Dub
bing. Compare El Mundo, Inc., 127 NLRB 538 (1960). In Cement 
Transport, Inc., 162 NLRB 1261, 1266 fn. 11 (1967), intervening 
caselaw changed the nature of the analysis of an employee's independ
ent-contractor status, and this justified relitigation of the issue. 

Further, as explained already, far more recent cases firmly establish 
that issue preclusion applies in the representation-case context. For 
example, Carry Cos. of Illinois, supra, expressly stands for the proposi
tion that the disposition of an issue "fully argued and litigated" in an 
earlier representation proceeding can be conclusive in a subsequent 
representation proceeding "in the absence of evidence of changed cir
cumstances." 
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sion, is an ultimate fact, gleaned by application of gov
erning law to a set of evidentiary facts: whether the buy
ers meet the . legal definition of managerial employees. 
Because this ultimate fact was litigated and decided in 
the 2000 case between the parties, and the same ultimate 
fact is in dispute in the present proceeding, the Employer 
has demonstrated that the 2000 decision may be entitled 
to preclusive effect.4 

The Employer having done as much, the question be
comes whether there are any changed circumstances that 
would justify relitigating the managerial status of the 
buyers. On that point, our colleague seemingly would 
require that the Employer show an absence of changes 
since the earlier decision for that decision to have preclu
sive effect. To the contrary, it is appropriate to place the 
burden on the party opposing preclusion-here, the Peti
tioner-to demonstrate that material changes have oc
curred since the prior decision. Indeed, once identity of 
issues has been established, requiring the party asserting 
preclusion also to show the absence of material changes 
is inconsistent with preclusion cases generally, with the 
cases discussed here, 5 and with th_e underlying principles 
of preclusion. With the goals of administrative finality 
and efficiency in mind, it would be anomalous to require 
that a party asserting preclusion engage in the quixotic 
task of conclusively showing an absence of changed cir
cumstances. 6 Instead, imposing the burden on the party 
opposing preclusion ensures that relitigation of an al
ready-decided issue will occur only when it is warranted. 

4 In Whole Woman's Health v. Hellerstedt, 136 S. Ct 2292, 2305 
(2016), cited by the dissent, the Supreme Court-in a case that consid
ered whether bringing a new claim was precluded, as opposed to 
whether relitigation of a particular fact or issue was precluded-held 
that preclusion did not apply, but the Court did not specifically address 
the question of whose burden it was to prove changed circumstances. It 
did note, however, that it was the party that opposed claim preclusion 
that had produced evidence of new facts. Id. at 2306 ("And the Court 
of Appeals in this case properly decided that new evidence presented 
by petitioners had given rise to a new claim and that petitioners' as
applied challenges are not precluded.") (emphasis added). 

5 E.g., Harvey's Resort Hotel, supra at 307 (finding that doctrine of 
collateral estoppel precluded the General Counsel from relitigating 
status of the respondent's floomien because "no .. evidence [of signif
icant job changes] was adduced in the instant"proceeding"). Contrary 
to the assertion of our dissenting colleague, the Board in Harvey's 
Resort Hotel did not place a burden on the party asserting collateral 
estoppel to prove that circumstances have remained the same. Rather, 
the Board placed the burden on the party opposing the application of 
collateral estoppcl to introduce "evidence that [the disputed classifica
tion's] job has changed significantly since the earlier litigation." Id. 

6 Moreover, requiring the Employer to prove that circumstances 
have not changed runs counter to the general rule against requiring 
parties to prove a negative. See, e.g., Evankavitch v. Green Tree Ser
vicing, LLC, 793 F.3d 355, 366 (3d Cir. 2015) ("[A]ll else being 
equal, courts should avoid requiring a party to shoulder· the more diffi
cult task of proving a negative.") (internal quotations omitted). 

Moreover, the Regional Director has not made any 
findings nor drawn any inferences that circumstances 
have changed in a way that would materially alter the 
analysis of the buyers' managerial status. 7 Rather, in 
addressing the significance of the 2000 decision concern
ing the buyers' status, the Regional Director merely hint
ed at the possibility that there may have been changes 
occasioned by the passage of time and the implementa
tion of new computer equipment. As we now hold, there 
must be an affirmative finding of material changed cir
cumstances when an identical issue was decided in an 
earlier proceeding involving the same parties. The Re
gional Director failed to make and support such a find
ing. On remand, the Regional Director will have the 
opportunity to consider precisely that question: whether 
the record demonstrates changed circumstances sufficient 
to allow reconsideration of the buyers' managerial status. 
In making that determination, it is of particular im
portance that the Regional Director examine any factual 
changes in context and in light of the relevant statutory 
question. 

Thus, without expressing any view on the issue in the 
first instance, we remand this case to the Regional Direc
tor to more fully consider whether changed circumstanc
es warrant declining to give the 2000 decision preclusive 
effect and to issue an appropriate supplemental decision. 
The Regional Director may, within his discretion, reopen 
the record to take additional relevant evidence.8 

7 Applying his view of the proponent's burden in preclusion cases, 
our dissenting colleague would find that the passage of over 16 years, 
along with new workplace methods utilized by the buyers in 2016, 
would defeat the Employer's assertion of preclusion. Although passage 
of time, depending on the context, may suggest changed circumstances, 
it does not establish that fact We note that although the passage of 
time alone is insufficient to satisfy the Petitioner's burden to prove 
changed circumstances, that burden is not an onerous one. The Peti
tioner need only point to "'one material differentiating fact'" in order to 
relitigate the issue of the buyers' managerial status. See Miller's Ale 
House, Inc. v. Boynton Carolina Ale House, LLC, 702 F.3d 1312, 1319 
(I Ith Cir. 2012) (quoting CSX Transp., Inc. v. Brotherhood of Mainte
nance of Way Employees, 327 F.3d 1309, 1317 (11th Cir. 2003)). Our 
colleague also alludes to record evidence of some changes in the buy
ers' working conditions since the 2000 decision. The question, howev
er, is whether th9se changes are material to the managerial status.ofthe 
buyers. 

8 Because. we now remand this case for the Regional Director to 
reevaluate the threshold legal question of the preclusive effect of the 
2000 decision, we deny without prejudice that portion of the Employ
er's Request for Review challenging the Regional Director's finding, 
on the. current record, that the buyers are employees. If the Regional 
Director reaffirms his ru.ling concerning the lack.of prcclusive effect of 
the 2000 decision, the Employer may again file a request for review of 
the Regional Director's determination of the employee status of the 
buyers, whether on the present record or the record, if any, developed 
on remand. · 
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ORDER 

IT IS ORDERED that this case is remanded to the Re
gional Director for further appropriate action consistent 
with this decision. 

Dated, Washington, D.C. April 7, 2017 

Philip A. Miscimarra, Acting Chairman 

Lauren Mcferran, Member 

(SEAL) NATIONAL LABOR RELATIONS BOARD 

MEMBER PEARCE, dissenting. 
At issue is whether the Regional Director erred in find

ing that the petitioned-for buyers were statutory employ
ees and not managerial employees. The majority finds 
that the Employer presented prima facie evidence that 
litigation of the buyers' status may be barred in this pro
ceeding based on an Acting Regional Director's 2000 
decision in a unit-clarification proceeding (Case 17-UC-
210). Finding further that the Regional Director's deci
sion did not "articulate in sufficient detail" whether there 
were any changed circumstances that would justify liti
gating the buyers' status, my colleagues remand this case 
to the Regional Director to further consider the nature of 
any such changes. Contrary to my colleagues, I find that 
the Regional Director did not err, and I reject the Em
ployer's argument that the doctrine of res judicata and 
Section 102.67(g) of the Board's Rules and Regulations 
apply to this proceeding. 

The Petitioner seeks to represent a bargaining unit that 
includes the Employer's full-time and part-time Buyers I, 
II, III, and its Lead Buyer. The Employer has raised res 
judicata as an affirmative defense, relying on an almost 
17-year-old determination that individuals classified as 
Buyers I, II, and III are managerial employees. 1 Not
withstanding the prior determination, the Petitioner con
tends that litigation of the buyers' status is permissible 
because its evidence establishes that changes have im
pacted the buyers' duties. 

Under the doctrine of res judicata, a valid and final 
judgment of an administrative agency may preclude the 
parties or their privies from subsequently litigating issues 

1 The classifications at issue in Case l 7-UC-210 included Quality 
Specialist I, Quality Specialist II, Quality Specialist III, Buyer I, Buyer 
II, and Buyer Ill. The Lead Buyer position was not, as here, at issue in 
the prior proceeding. 

that were or could have been raised in that proceedmg. 
See generally B & B Hardware, Inc. v. Hargis Industries, 
Inc., 135 S.Ct. 1293, 1302-1306 (2015) (describing the 
analytical framework for determining whether an agency 
decision grounds issue preclusion); Restatement (Se• 
cond) Judgments § 83(1) ("a valid and final adjudicative 
determination by an administrative tribunal has the same 
effects under the rules ofres judicata, subject to the same 
exceptions and qualifications as a judgment of a court"). 
However, a valid and final judgment has preclusive ef
fect in a subsequent proceeding only where there is a 
finding that the particular issue to be litigated is identical 
to an issue that was or could have been raised in the pre
vious proceeding. See generally B & B Hardware, supra 
at 1306 (issue preclusion applicable in trademark litiga
tion where "the issues in the two cases are indeed identi
cal and the other rules of collateral estoppel are carefully 
observed") (quoting 2 J. McCarthy Trademarks and Un
fair Competition § 32:99 (4th ed. 2014)). Significantly, 
the Board has Jong held that a determination in a prior 
representation proceeding does not have preclusive effect 
in a subsequent representation proceeding. See, e.g., 
Film & Dubbing Productions, Inc., 181 NLRB 583, 583 
fu. 1 (1970) (previous determination that translators were 
independent contractors when employed by predecessor 
employer did not preclude reconsideration of their status 
in subsequent representation proceeding); Cement 
Transport, Inc., 162 NLRB 1261, 1266 fu. 11 (1967) 
(previous determination that certain leased-vehicle driv
ers were independent contractors did not preclude recon
sideration of their status in subsequent representation 
proceeding).2 See also Thalhimer Brothers, Inc., 93 
NLRB 726 (1951). 

The Employer has raised res judicata as an affirmative· 
defense to the petition, relying on a unit clarification de-

2 The majority contends that neither Film & Dubbing nor Cement 
Transport demonstrates that a prior determination of employee status 
does not have preclusive effect in a subsequent representation proceed
ing. In Film & Dubbing, however, the Board plainly stated that a pre
vious determination of employee status did not preclude the Board 
"from again considering the status of these individuals as it may appear 
from the present record." Film & Dubbing, supra at 583 fn. I. Contra
ry to the suggestion of my colleagues, the Board's decision makes no 
reference to any change in duties . or responsibilities since the prior 
determination. Indeed, the only "new circumstance" mentioned in that 
decision is the identity of the employer. 

In Ceme.nt Transport, the Board held thar a prior determination, that 
certain leased-vehicle drivers were independent contractors, did not 
preclude litigation of the same issue in that representation proceeding. 
Contrary to the suggestion of my colleagues, the Board's decision was 
not based on an intervening change in the Board's standard for deter
mining independent-contractor status. Rather, the Board found that the 
prior determination took an unduly limited view of certain factors that 
were present in both proceedings, instead of appropriately evaluating 
the totality of the facts. See Cement Transport, supra at 1266 fu. 11. 
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termination that is almost 17 years old. As the party rais
ing res judicata as an affirmative defense, the Employer 
bears the burden of proving that its defense is justified. 
See generally Fallon-Williams, Inc., 336 NLRB 602, 604 
(2001); Maryda/e Products Co., Inc., 133 NLRB 1232, 
123 5 fn. 8 ( 1961) ("It is well settled that the burden of 
proving an affirmative defense is on the party asserting 
it."), enfd. 311 F.2d 890 (5th Cir. 1963), cert. denied 375 
U.S. 817 (1963). "The Restatement ofjudgments notes 
that the development of new material facts can mean that 
a new case and an otherwise similar previous case do not 
present the same claim." Whole Woman's Health v. Hel
/erstedt, 136 S.Ct. 2292, 2305 (2016).3 

Here, the Employer has failed to establish its affirma
tive defense. The Regional Director's determination that 
buyers are employees rests on a detailed description of 
their current functions in the· procurement process where 
they utilize a complex computer system titled EMP AC. 
This stands in stark contrast to the Acting Regional Di
rector's 2000 unit-clarification decision that makes no 
mention of EMPAC or indeed any other computer sys
tem that buyers may have used to solicit and evaluate 
bids from vendors. Rather, in describing the bid
evaluation process, the Acting Regional Director's 2000 
decision stated: 

Upon receiving the bids, the Buyer performs a com
mercial evaluation to determine the most beneficial bid 
based on price, delivery, performance schedule, pay
ment terms, warranties, exceptions, etc. With the aid 
of a bid evaluation template, the Buyer is able to list all 
of the pertinent bid attributes side-by-side and evaluates 
the best option. 

Despite the clear differences between the Acting Re
gional Director's 2000 findings and the Regional Direc
tor's 2016 findings,-the Employer nonetheless claims that 
the Regional Director erred because there was evidence 
in this proceeding that buyers used the EMPAC system 

·as early as 1998. However, the sum total of the Employ-
er's evidence on this point was a 2016 screenshot from 
its procurement system, regarding an item the Employer 
purchased in 1998. At most, this evidenc_e purports to 
show that in 1998 the Employer used EMPAC to store 
and retrieve information pertaining to items it purchased 
from vendors and maintained in its inventory. It does not 
show that in 2000 the buyers used EMP AC to generate a 
comparative bid analysis before making a purchase, as 

3 My colleagues state that the Employer need not prove its affinna
tive defense here, because doing so would require it to prove a nega
tive. I disagree, as it would merely require the Employer to produce the 
procurement policies and procedures showing that they are the same 
today as they were in 2000. 

they do today. . In fact, it does not establish whether 
EMP AC could even perform that function in 2000. 

Significantly, the Employer does not contend that the 
EMPAC system or any other aspect of its procurement 
process has remained unchanged since 2000. On the 
contrary, the Employer concedes changes and describes 
some of them, such as the fact that in 2000, buyers used 
the bid evaluation template to analyze bids, whereas they 
currently use the EMPAC system to generate a compara
tive analysis. Further, the Employer's request for review 
does not even attempt to reconcile the Regional Direc
tor's description of the current automated bid-evaluation 
process with the apparently manual process described in 
the 2000 decision. Plainly, the Employer has not sus
tained its burden in this case, as it is apparent that the 
Petitioner litigated the buyers' employment status based 
on evidence that did not exist in 2000.4 Because a de
termination of the buyers' current status requires an ap
plication of governing law to a new set of facts-facts 
which significantly differ from those detailed in the Act
ing Regional Director's 2000 decision-the Employer 
failed to establish an identity of issues foreclosing reliti
gation of the "ultimate fact" decided in the prior proceed
ing. 5 Contrary to the Employer's contention, the Re
gional Director's decision to permit litigation of the em
ployee-status issue in these circumstances is consistent 
with Board precedent6 and with the doctrine of res judi
cata. 7 

4 See generally General Motors Corp., 158 NLRB 1723, 1728 
{I 966) (rejecting contention that a previous decision precluded litiga
tio~ of respondents' contractual no-distribution rule where language at 
issue, though identical to language at issue in previous proceeding, was 
maintained in a contract that came into existence after the previous 
proceeding) (citing Commissioner of Internal Revenue v. Sunnen, 333 
U.S. 591 (1948)). 

5 Contrary to the majority's suggestion, the mere passage of time is 
not the primary basis for finding that issue preclusion is not applicable 
here. The Regional Director clearly identified specific changes, includ
ing a new competitive-bidding procedure that increased from $5,000 to 
$50,000 the purchase amount that would warrant buyers' solicitation of 
competitive bids. In addition, as discussed above, comparing the Act
ing Regional Director's description of the buyers' duties in 2000 with 
the Regional Director's description of their present duties reveals a 
material change in the buyers' role in selecting a winning vendor in the 
competitive-bidding process. The majority's view of an absence of 
changed circumstances is, therefore, without support. 

6 See Hear/share Human Services of New York, Inc., 320 NLRB I, 
I fu. I (1995) (denying review ofregional director's ruling limiting the 
scope of hearing to evidence of changed circumstances since previous 
representation proceeding). 

7 See Lawlor v .. National Screen Service Corp., 349 U.S. 322, 328 
(1955)" (previous ''.judgment precludes recovery on claims arising prior 
to its entry" but "cannot be given the effect of extinguishing claims 
which did not even then exist and which could not possibly have been 
sued upon in the previous case"). 
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My colleagues contend that Carry Cos. of Illinois, 310 
NLRB 860 (1993), warrants a grant ofreview. However, 
the Board in Carry Cos. of Illinois simply found that the 
union, aS the party asserting supervisory status under 
Section 2(11) of the Act, failed to sustain its burden of· 
proving that the employees·at issue were statutory super
visgrs. Contrary to my colleagues' suggestion, Carry 
Cos. of Illinois did not establish the burden-shifting 
framework they apply today, and thus their finding of a 
"prima facie applicability of preclusion" is without sup
port. 8 Plainly, nothing in that case supports a finding that 
a party asserting an affirmative defense need not carry its 
burden of proor.9 

8 Further, and contrary to my colleagues' suggestion, Carry Cos. of 
Illinois did not overrule sub silentio Film & Dubbing, Cement 
Transport, or any other decision where the Board held that a prior 
detennination in a representation proceeding did not have preclusive 
effect in a subsequent representation proceeding. 

9 Similarly, my colleagues' citation to Harvey's Resort Hotel, 271 
NLRB 306 (1984), is unavailing because the Board found there that the 

· respondent's contention, that collateral estoppel precluded litigation of 
its floonncn's supervisory status, was supported in the particular cir
cumstances. In other words, the Board found that, unlike the Employer 
here, the respondent sustained its burden of establishing its affinnative 
defense. 

Further, and contrary to the Employer's contention, 
Section 102.67(g) of the Board's Rules and Regulations 
is clearly inapplicable here. That rule only precludes 
parties from relitigating representation issues "in any 
related subsequent unfair labor practice proceeding." As 
such, it pro_vides no basis for precluding the Petitioner 

. from litigating the employee-status issue in this represen-
tation proc~eciing. 

Accordingly, I find that the Employer bas provided no 
basis for granting review of the Regional Director's find
ing that the buyers are e~ployees. Contrary to· my col
leagues, I would therefore deny the Employer's Request 
for Review of the Regional Director's Decision and Di
rection of Election. 

Dated, Washington, D.C. April 7, 2017 

Mark Gaston Pearce, Member 

NATIONAL LABOR RELATIONS BOARD 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SUBREGION 17 

Wolf Creek Nuclear Operating Corporation 

Employer 

and 

International Brotherhood of Electrical Workers, 
Local 225 

Petitioner 

Case 14-RC-168543 

ORDER REOPENING RECORD AND NOTICE OF FURTHER HEARING 

On April 7, 2017, the Board granted, in part, the Employer's March 1, 2016, request for 

review of the Regional Director's February l, 2016, Decision and Direction of Election, finding 

that the Employer's buyers are not managerial employees, despite an earlier 2000 Regional 

Director's unit clarification decision addressing the same issue and finding them to be 

managerial employees. The February 2016 Regional Director's decision found that the earlier 

2000 Regional Director's decision had no preclusive effect. The Board found that the Regional 

Director's unit clarification decision in 2000, that buyers were managerial employees, may have 

preclusive effect in the instant case, unless the Petitioner satisfies its burden of presenting 

material changed circumstances that would vitiate the preclusive effect of the earlier ruling. The 

Board's Order remanded the instant case for further processing, including reopening of the 

record, if necesS?YY 

After considering the Board's remand, I am ordering the reopening the record to afford 

the parties the opportunity to supplement the record on the issue of the managerial status of the 

General Counsel Exhibit ~'~J __ 



Employer's buyers, including materially changed circumstances in the buyers' workplace 

methods since the Regionai D_irector's 2000 decision. 

IT IS ORDERED that the record in this proceeding is reopened for further hearing before 

a hearing officer on the managerial issue described above. 

Accordingly, YOU ARE HEREBY NOTIFIED that at 9:00 a.m. on the 25th day of April, 

2017, and on consecutive days until concluded, at the Subregional Office of the National Labor 

Relations Board, Sharon K. Evans Hearing Room, 8600 Farley, Overland Park, Kansas, a 

hearing will be held in this matter for the purpose of receiving additional evidence as described 

above. At the hearing, the parties will have the right to appear in person or otherwise and give 

testimony. Form NLRB-4669, Statement of Standard Procedures in Formal Hearings Held 

Before The National Labor Relations Board Pursuant to Petitions Filed Under Section 9 of The 

National Labor Relations Act, is attached. 

Dated at Overland Park, Kansas, this l 81
h day of April, 2017. 

Leonard J. Perez, Regional Director 
National Labor Relations Board, Region 14, by 

Mary G. Taves, Officer-In-Charge 
National Labor Relations Board, Subregion 17 
8600 Farley Street, Suite 100 
Overland Park, KS 66212-4677 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

Wolf Creek Nuclear Operating Corporation 

Employer 

and 

International Brotherhood of Electrical Workers, 
Local 225 

Case 14-RC-168543 

Petitioner 

AFFIDAVIT OF SERVICE OF: Order Reopening Record and Notice of Further Hearing 

I, the undersigned employee of th~ National Labor Relations Board, being duly sworn, say that 
on April 17, 2017, I served the above documents by electronic mail upon the following persons, 
addressed to them at the following addresses: 

brian.christensen@jacksonlewis.com 
trecia.moore@jacksonlewis.com 
Brian J. Christensen, and 
Trecia Moore, Attorneys 
Jackson Lewis P.C. 
7101 College Boulevard, Suite 1150 
Overland Park, KS 66210-2153 

will@law-assoc.com 
William R Lawrence, Attorney 
Lawrence & Associates 
1405 George Court, Apt. 7 
Lawrence, KS 66044 

April 18, 2017 
Date 

japears@wcnoc.com 
Jayne Pearson, Labor Relations 
Wolf Creek Nuclear Operating Corporation 
1550 Oxen Lane 
Burlington, KS 66839 

rcrogers@cableone.net 
Ray Rogers, Bus. Mgr. 
IBEW Local 225 
P.O. Box404 
Burlington, KS 66839 

Melissa Nisly, Designated Agent of NLRB 
Name 

Signature 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 14 

Wolf Creek Nuclear Operating Corporation 

Employer 

and 

·international Brotherhood of Electrical Workers, 
Local 225 

Petitioner 

Case 14-RC-168543 

SUPPLEMENTAL DECISION 

On January 28, 2016, International Brotherhood of Electrical Workers, Local 225 

(Petitioner), filed a petition with the National Labor Relations Board (Board) under Section 9(c) 

of the National Labor Relations Act (Act) seeking to represent the following unit of employees 

employed by Wolf Creek Nuclear ·operating Corporation (Employer): 

All full-time and part time Buyers I, II, III and Lead Buyer employed by the 
Employer at its facility near Burlington, Kansas to be included in a separate unit, 
EXCLUDING all office clerical employees, all other professional employees, all 
managerial employeesi all guards and supervisors as defined by the .Act, and all 
other employees. 

By Decision dated February 16, 2016, the then Regional Director directed an election among the 

four buyers in the appropriate unit, finding that the evidence failed to establish that the 

petitioned-for buyers were managerial employees. An election was conducted on February 24, 

2016, and a majotjty of the valid votes were cast for the Petitioner. 1 On March 1, 2016, the 

Employer filed a Request for Review with the Board. 

On April 7, 2017, the Board issued a Decision on Revie·w, reported at 365 NLRB No~ 55, 

granting the Employer's request with regard to its argument that the doctrine of res judicata 

1 The Regional Director issued a Certification of Representative on March 8, 2016. 

General Counsel Exhibit J 2 
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barred processing the petition in this case because on May 4, 2000, the Acting Regional Director 

in then Region 17 found that the same classification of buyers were managerial employees in 

Case 17-UC-210. Consequently, the Board remanded the case for consideration of whether the 

Petitioner had demoristrated that there have been sufficient materia.1 changes with respect to the 

..., 
buyer classification to allow reconsideration of their managerial status. Thereafter, pursuant to 

my Order dated April 18, 2017, the record in this proceeding was reopened before a Hearing 

Officer on April 25, 2017, to afford the parties the opportunity to supplement the record on the 

issue of the managerial status of the Employer's buyers, specifically whether circumstances in 

the buyers' jobs had materially changed since the 2000 unit clarification decision. 

After carefully reviewing the original and reopened records and considering the parties' 

briefs and arguments, I find that the evidence demonstrates that material changes warrant 

declining to give the decision in Case 17-UC-210 preclusive effect. Consistent with the then 

Regional Director's 2016 Decision and Direction of Election, I also find that the evidence no 

longer supports the conclus~on that the petitioned-for buyers are managerial employees. 

THE EMPLOYER'S REQUISTION AND PROCUREMENT PROCESS 

The Employer employs four Buyers in the petitioned-for unit. Facts concerning the 

Employer's operations and the buyers' training and general responsibilities are accurately 

qescribed in the 2016 Decision and Direction of Election and are not repeated herein. 

Iri general terms, buyers are primarily responsible for completing requests for quotes 

(RFQ) and purchase orders for most of the goods and services purchased and utilized by the 

Employer. Although buyers play an important role in the Employer's requisition and 

-2-
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procurement process,· they are neither the only employees involved in the process, nor are they 

responsible for every aspect of the process. 

The Employer has developed and maintains a Requisition and Procurement Process or 

Administrative Control Procedure (ACP), which embodies many of the guidelines. that govern 

the Employer's procurement of materials. The ACP applies not only to buyers, but also to all 

other employees involved in the requisition and procurement process. The ACP has been revised 

periodically throughout the years, and has been further supplemented by other instructional 

guidelines that address procedures to be followed when requisitioning or purchasing specific 

types of materials and services. 

The procurement process begins with a requisition that is completed by an authorized. 

requisition ·initiator (ARJ). A typical requisition includes the desired number of item_s, a 

commodity code that specifically identifies the desired materials or services, and whether the 

requisitioned items are safety related. For previously purchased items, the ~ommodity code also 

includes the previous purchase price of the item. The requisition may also include notes that 

contafo more detailed ipforrnation about a particular supplier or material. 

Once initiated, a requisition is routed electronically through the appropriate approval 

process before it moves to the purchasing and supply chain department where it then is assigned 

to a buyer to complete an RFQ and/or purchase order. The buyers are primarily responsible for 

ensuring that the pertinent requisition information is entered into the Employer's procurement 

software program and that appropriate authorizations have been received before transmitting a 

purchase order or RFQ to a supplier. Buyers do not have authority to purchase materials without 
...... 
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prior authorization, and a buyers' spending authorization is tied directly to the authorization level 

of the manager approving the requisition. 

About November 1998, the Employer began using a procurement software program 

called' EMP AC to automate its procurement process. Although the record reflects that by 1998 

the Employer already utifized a computer program, MAPPER, to generate requisitions, 

EMPAC's enhanced technology capabilities allowed the Employer to transition its requisition 

process from paper to electronic format. The evidence indicates, however, that at its 

implementation in late 1998, the EMP AC system did not have the functionality that it does 

presently, and that for a period of time buyers continued to use MAPPER in the performance of 

their duties. 

Because of the limited functionality at its inception in 1998, the EMP AC system has been 

repeatedly and significantly modified to add new capabilities and functions, including major 

changes in 2002, 2008, and 2010. Although specific dates when revisions to the system occurred 

are not readily available, the record establishes that between 2000 and 2008, EMP AC evolved 

basically to its current format - Revision 8.6, which allows buyers and other employees involved 

in the requisition process to perform their jobs more quickly, with greater accuracy, but also 

under more scrutiny and tighter system control. EMPAC is programed to automatically route 

requisitions through the appropriate approval chain, track any changes to requisitions, and to 

interface with Curator, an electronic database that includes information concerning suppliers; 

materials and pricing. Additionally, each new action in EMPAC is documented through an audit 

trail, which not only reflects the date of an action, but also memorializes the department and 

employee responsible for the action. EMP AC allows a buyer to electronically append necessary 

- 4 -
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documents to a requisition request, automatically insert relevant clauses into RFQs, and save the 

requisition documents in Curator. Further, buyers now use EMP AC to search for approved 

vendors and research previously-purchased materials rather than relying on personal or 

institutional memory to determine when, where, and how to obtain materials and services. 

The record establishes that technological changes have also enhanced the Employer's 

ability to monitor and control the requisition process. EMP AC is programmed to conform to the 

Employer's procurement policies and incorporate them into the procurement process to ensure 

that buyers prevent and/or catch mistakes. As the EMPAC system has evolved since 2000, the 

Employer has programmed checks and balances into its system to ensure that employees comply 

with rele".ant procurement policies. When a buyer completes an RFQ or purchase order, the 

system flags certain fields as the buyer enter~ information, alerting the buyer to potential policy 

violations. Now, for example, as a buyer completes an RFQ or purchase order to procure 

materials, the EMP AC program will alert the buyer when he or she is required to obtain 

documented authorization before submitting the document to a supplier. 

ANALYSIS AND CONCLUSIONS 

1. Changed Circumstances Warrant Reconsideration ofthe Buyers' Managerial Status 

As noted above, in remanding this case, the Board instructed me to consider whether 

changed circumstances since the issuance of the decision in Case 17-UC-210 justify relitigating 

the buyers' managerial status. See Wolf Creek Nuclear Operating Corporation, 365 NLRB No. 

55, slip op. at 3 (April 7, 2017). As the party asserting that the prior decision should not preclude 

reconsideration of the buyers' managerial status, the Petitioner bears the burden of demonstrating 

that material changes have occurred since 2000. See Harvey's Resort Hotel, 271 NLRB 306, 307 

- 5 -
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(1984) (holding collateral estoppel precluded reconsideration of supervisory status of foremen 

absent evidence of changed circumstances). 

The Petitioner argues that technological and policy changes have materially altered the 

buyers' respo~sibilities to the extent that they are no longer managerial employees. Namely, the 

Petitioner contends that, since 2000, buyers less frequently solicit competitive bids, no longer 

independently perform bid analyses, and now rely on checks and balances built into EMP AC to 

ensure that procurement documents are accurate and have the appropriate authorizations. 

Conversely, the Employer contends that the Petitioner has failed to establish any material 

changes involving the buyers' responsibilities and duties, as buyers continue to procure goods 

and .services, report to the same supervisor, and are subject to the same procedures and policies 

that governed their duties in 2000. The Employer argues that the Petitioner insincerely portrays 

technological changes occasioned by EMPAC as having materially altered the buyers' 

responsibilities even though the Employer implemented EMP AC before 2000, and despite 

evidence that EMPAC has not altered the character of the buyers' job duties or their primary 

function. 

Contrary to the Employer's arguments, I find that the changes to the EMP AC system, 

largely a result of technical innovation, have fundamentally limited the buyers' discretion. As the 

Employer correctly argues, standing alone, technological changes are insufficient to establish 

material changes to a job classification. See, e.g. The Sun, 329 NLRB .854, 861 (1991); United 

Technologies Corp., 287 NLRB 198, 204.(1987). In this case, however, as EMPAC has evolved 

since 2000, it has allowed the Emplorer to integrate its procurement procedures and its 

procurement software',· and thus, regulate and restrict the buyers' discretionary actions. 
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Essentially, information that was once available only in the mind of a seasoned buyer or 

maintained in hardcopy form is now not only easily, but automatically acce.ssible on a buyer's 

desktop, as well as to managers and other employees in the requisition and procurement process. 

Whereas buyers were previously required to have memorized or physically reviewed the 

Employer's procurement policies before completing a transaction, those policies are now built 

into EMP AC, with automatic pop-up warnings reminding buyers when they need authorization 

for a particular procurement and assisting them in including necessary clauses in an RFQ or 

purchase order. In several respects, EMP AC actually performs the functions for which buyers 

were previously independently responsible. For instance, buyers now utilize EMPAC to analyze 

and ·calculate bids and calculate shipping terms, and they are able to immediately route 

procurement documents electronically to a manager or requisitioning department. As a result of 

the technological changes, even though buyers remain responsible for transmitting completed 

RFQs or purchase orders to a suppliers just as they did in 2000, their role as one of the final 

gatekeepers in the procurement process has been diminished. 

Apart from the changes occasioned by technological· improvements, the record also 

reflects that· the Employer no longer relies on buyers to prepare competitive bids for purchases 

and review price quotes as frequently as it did in 2000. Although buyers continue to issue RFQs 

and r~ceive bids from suppliers, the evidence shows that the Employer has increased its use of 

single-source suppliers, relying on nego~iated alliance agreements that identify a preferred 

supplier. In many other instances, a buyer simply has no other alternative than to purchase 

materials or equipment from a _single supplier because it is the only approved source_ Notably, 
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buyers do not negotiate alliance agreements, and they do not play a role in evaluating whether 

materials or equipment meet the Employer's engineering specifications. 

Finally, the record establishes that buyers now have less involvement m evaluating 

responses to RFQs and selecting which purchaser the Employer uses to fill a purchase order. In 

most cases, aside from routine or lost-cost purchases, buyers customarily consult with the 

requisitioning department, the procurement engineering department, or a manager to identify a 

preferred supplier, rather than independently selecting the supplier. 

As a result of the changes identified above, I find that there are material differences 

between the buyers' current job responsibilities and those they had in. 2000. Even though the 

buyers remain responsible for preparing and issuing purchase orders as they did in 2000, there 

has been a sufficient material change in the manner in which they perform those duties to 

warrant reconsideration of their managerial status. While the evidence of change may not be 

overwhelming, as cited by the Board in Wolf Creek, the burden o~ showing changed 

circuinstances is not an onerous one. 365 NLRB No. 55, slip op. at 3, fn. 7. The evidence in the 

instant case is sufficient to warrant reconsideration of these employees status as managerial 

employees, particularly where sole reliance on the Region's 2000 decision could result in 

disenfranchisement of statutory employees. 

2. Buyers Are Not Managerial Employees 

The Board defines m<:inagerial employees as "those who formulate and effectuate 

management policies by expressing and making operative the decisions of their employer, and 

those who have discretion in the performance of their jobs independent of their employer's 

established policy." General Dynamics Corp., 213 NLRB 851, 857 (1974). In Case 17-UC-210, 

- 8 -



Wolf Creek Nuclear Operating Corporation 

Case 14-RC-168543 

' 
the Acting Regional Director concluded that buyers were managerial employees because they 

exercised independent discretion to locate vendors without pre-approved lists, selected vendors 

without prior approval, negotiated prices for goods and services, and committed the Employer's 

credit in substantial amounts. The record in this proceeding demonstrates that, in several 

important respects, the· Employer has substantially limited the amount of independent discretion 

that buyers exercise. Based on the current manner and conditions in which the buyers perform 

their duties, I find that the ultimate conclusion reached in the .decision in Case l 7-UC-210 is no 

longer appropriate. 

As described above, I find that the buyers' authority has been circumscribed by the 

Employer's evolving practices and requisition and procurement policies, which have been 

integrated into the EMPAC software to an extent that eliminates much of the buyers' 

independent discretion. Buyers now only infrequently locate and select venders without first 

consulting·a manager or members of the department responsible for a requisition. And, although 

in some circumstances buyers continue to make vendor decisions on routine and cheap 

purchases, they do so guided by· the Employer's detailed procedures and nearly always select 

either the lowest bidder or the supplier who can provide the materials within the requisitioning 

department's timeline. Buyers no longer perform technical bid evaluations, add new suppliers 

without authorization, independently decide which suppliers to utilize for engineered or safety-

related materials, or negotiate prices for goods and services. Moreover, buyers are now more 

frequently limited to . obtaining materials from a single source, either because they are 

constrained by the Employer's association agreements, or because the choice of supplier is 

dictated the Employer's engineering requirements. 
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Now, in nearly all aspects, the buyers' responsibilities appear to mirror the 

responsibilities of the non-managerial buyers in Lockheed-California Company, 217 NLRB 573 

(1975).· In concluding that the Lockheed-California buyers were not managerial employees, the 

Board noted that the buyers' authority, which, among other things, included committing credit 

and coordinating relationships with suppliers, was limited by established policies and subject to 

review by higher authority to such an extent there was no basis for finding that they formulated, 

effectuated, or made operative decisions of their employer. See id at 575. Here, too, buyers have 

little if any independent purchasing authority, and they often rely on others within the 

Employer's organization to determine which supplier to use. See Washington Post Co., 254 

NLRB 168, 189 (1981). Although buyers still act as the Employer's agent to commit -the 

·Employer's funds by issuing purchase orders, they neither make the ultimate decision to acquire 

materials or approve the acquisition of materials. Rather, in nearly all aspects of their job, buyers 

"act[ ] within prescribed limits under policies determined by company officials and only with 

clearance or approval by superior authority." Iowa Southern Utilities Co., 207 NLRB 341, 345 

(1973). Thus, I attribute little significance to the fact that the Employer's competitive bidding 

process has resulted in substantial savings for the Employer. See Case Corp., 304 NLRB 939, 

949 (1991); Connecticut Humane Society, 358 NLRB 187, 210 (2012). 

On the record as a whole, I find that the evidence no longer establishes that the buyers are 

managerial employees. Buyers operate within the confines of detailed policies, and they do not 

exercise the type of discretion indicative of managerial status. Accordingly, I find that Buyers are 

entitled to the protection of the Act. 
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CONCLUSIONS AND FINDINGS 

Based on the entire record in this matter and in accordance with the discussion above, I 

conclude and- find as follows:· 

1. The hearing officer's rulings made at the hearing are free from prejudicial error 

and are hereby affirmed. 

2. The Employer is engaged in commerce within the meaning of the Act, and it will. 

effectuate the purposes of the Act to assert jurisdiction herein. 

3. The parties stipulated, arid I find, that the Petitioner is a labor organization within 

the meaning of Section 2( 5) of the Act. 

4. A question· affecting commerce exists concerning the representation of certain 

employees of the Employer within the meaning of Section 9(c)(l) and Section 2(6) and (7) of the 

Act. 

5. The following employees of the Employer constitute a unit appropriate (or the 

purposes of collective bargaining within the meaning of Section 9(b) of the Act: 

{\..11 full-time and regular part-time Buyers I, II; III and Lead Buyer 
employed by the Employer at its facility near Burlington," Kansas, 
EXCLUDING all office clerical employees, professional 
employees, managerial employees, ·guards and supervisors as 
defined by the Act, and all other employees. 

RIGHT TO REQUEST REVIEW 

Pursuant to Section 102.67 of the Board's Rules and Regulations, a -request for review 

may pe filed with the Board at any time following the issuance of this Decision until 14 ·days 

after a final disposition of the proceeding by the Regional Director. Accordingly, a party _is not 

precluded from filing a request for review of this decision after the elect~on on the grounds that it 
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did not file a request for review of this Decision prior to the election. The request for review 

must conform to the requirements of Section 102.67 of the Board's Rules and Regulations. 

A request for review may be E-Filed through the Agency's website but may not be filed 

by facsimile. To E-File the request for review, go to www.nlrb.gov, select E-File Documents, 

enter the NLRB Case Number, and follow the detailed instructions. If not E-Filed, the request 

for review should be addressed to the Executive Secretary, National Labor Relations Board, 

1015 Half Street SE, Washington, DC 20570-0001. A party filing a request for review must 

serve a copy of the request on the other parties and file a copy with the Regional Director. A 

certificate of service must be filed with the Board together with the request for review. 

Neither the filing of a request for review nor the Board's granting a request for review 

will stay the election in this matter unless specifically ordered by the Board. 

Dated: May 9, 2017 

Leonard J. Perez, Regional Director 
National Labor Relations Board, Region 14 
1222 Spruce Street, Room 8.302 
Saint Louis, MO 63103-2829 
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I. EMPLOYER'S BRIEF ON REVIEW 

Pursuant to § 102.67 of the Board's Rules and Regulations, the Employer, Wolf Creek 

Nuclear. Operating Corporation ("Wolf Creek" or "Employer"), respectfully requests the Board's 

review of the Regional Director's Supplemental Decision ("5/9/17 Decision") dated May 9, 

2017, finding that the Employer's Buyers I, II; III, and Lead Buyer are no longer "managerial 

employees" under the National Labor Relations Act. ("Act"). (5/9/17 Decision, at 10). 

This Decision represents a grave and disturbing departure from the Region's previous, 

final and binding decision in Case 17-UC-210 (hereinafter "2000 Decision"), wherein the Region 

found these same job classifications to be "managerial employees," and therefore, excluded from 

coverage of the Act. The Regional Director categorically rejected the Region's 2000 Decision, 

finding that "evidence demonstrates·that material changes warrant declining to give the decision 

in Case 17-UC-210 preclusive effect." (5/9/17 Decision, at 2). In so doing, the Decision does 

violence to well-settled Board law and legal principles, ignores clear statutory language, applies 

choice facts disparately, and otherwise engages in outcome-based decision-making of the worst 

kind. It also is highly prejudicial to the Employer as the Decision ignores dispositive testimony 

and· evidence concerning the Employer's technological advances to EMPAC 1 - an issue that 

strikes at the heart of this case. In addition to departing from the Region's 2000 Decision, the 

Decision turns well-settled Board pre<;:edent in Concepts & Designs, 1nc. 318 NLRB 948 (1995) 

and Lockheed-California Co., on its head. 217 NLRB 573 (1975). The Decision profoundly 

fails to "do justice" to the issues and the parties' interests. As such, this Deci::;ion calls out for 

review. Compelling reasons exist for granting this request, as follows: 

1 Implemented in 1998, and still in use today, EMPAC is Wolf Creek's automated computerized system used to 
assist the Buyers as they procure goods and services on behalf of Wolf Creek. 
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1. The Decision. raises substantial questions of law and policy because its 

departure from the Region's previous, final and binding decision in Case 17-

UC-210 contravenes the Board's longstanding policy precluding re-litigation, 

as well as the clear statutory language of Section 102.67(g); 

2. The Decision on substantial factual issues is clearly erroneous on the record 

and such error prejudicially. affects the rights of the Employer. Specifically, 

the Regional Director failed to consider the evidence .and testimony that the 

Buyers' job duties did not change in any material respect since at least May 

2000, the date of the Region's 2000 decision; 

3. The Decision raises substantial questions of law and policy because of its 

departure from and erroneous reliance on officially reported Board precedent 

in Concepts & Designs, Inc., 318 NLRB 948. (1995) and Lockheed-California 

Co., 217 NLRB 573 (1975) et al.; and 

4. The Decision on substantial factual issues is clearly erroneous on the record 

and such error prejudicially affects the rights of the Employer as the Regional 

Director failed to consider the record evidence establishing the Buyers 

perform the same duties performed in 2000, which are aligned with the 

interests of management. 

The Employer, therefore, requests that the Board grant this Request for Review and find, 

consistent with the Region's 2000 Decision, that the job classifications of Buyer I, II, III, and 

Lead Buyer are "managerial employees" under the Act. 
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II. STATEMENT OF THE CASE 

Wolf Creek operates a nuclear power facility located in Burlington, Kansas. Out of the 

approximately 1, 100 employees employed at the facility, about 400 are represented by the 

International Brotherhood of Electrical Workers Local Union 225 ("Union" or the "Petitioner"). 

At issue is the Union's petition to represent Buyers I, II, III and the Lead Buyer. This is the 

same issue addressed by the Board in its May 4, 2000 Decision. On January 28, 2016, Petitioner 

filed Case 14-RC-168543, petitioning to represent "AH full-time and part-time Buyers I, II, III 

and Lead Buyer employed by the Employer at its facility near Burlington, Kansas to be included 

in a separate unit." (02/16/16 Decision & Order at 1 "2/16/16 Decision"). On February 1, 2016, 

the Employer filed a motion to dismiss the petition as barred pursuant to Section 102.67(g) and 

u:nder the doctrine of res judicata. The Regional Director denied this motion and the matter was 

heard before Hearing Officer Carla K. Coffman on February 5, 2016, to determine once again 

"whether_ or not the job classifications of Buyer I, Buyer II, Buyer III, ·and Lead Buyer are 

managerial employees." (Tr. 11 :21-25).2 

Significantly, Hearing Officer Coffman noted that because'"there has been a previous 

determination that these same job classifications were found to be managerial, .in Case 17-UC-

210 ... I am taking judicial notice of the Acting Regional Director's Decision, Order and 

Clarification of Bargaining Unit, that issued on May 4th, 2000, in Case 17-UC-210." (Id. at 12:1-

19) (emphasis added). Consistent with this finding, Hearing Officer Coffinan explained that 

Petitioner had the burden to establish a material change in the Buyers' job duties, sufficient to 

disturb tl;ie Acting Regional Director's previous findings and conclusions. (Id. at 19: 19-20:9; Tr. 

2017 251 :2-6). 

2 Reference to the February 5, 2016 hearing transcript will be identified as "Tr. 2016." Reference to the April is, 
2017, hearing transcript will be. identified as "Tr. 2017" Reference-s to the exhibits introduced at both hearings will 
be referred to as "Joint Ex.", "Employer Ex." and "Petitioner Ex." followed by the appropriate number. · 

- 3 -



At the February 2016 and April 2017 hearings, Petitioner argued that the job duties and 

responsibilities of Buyers I, II, III and Lead Buyer, employed in Employer's Supply Chain 

Division, Purchasing Department, underwent "significant changes" since May 4, 2000, due to 

advances in technology that streamlined the purchasing procedure for Buyers; in particufar, the 

Employer's utilization ofEMPAC. (Tr. 2016 13:12-18:18). 

On February 16, 2016, the Regional Director issued his Decision and Direction of 

Election, finding that the doctrine of res judicata did not apply, and that the Buyers were no. 

longer managerial employees. 

Subsequently, on March 1, 2016, the Employer filed a Request for Review of the 

Regional Director's Decision and Direction of Election: The Employer requested the Board's 

review on two separate grounds: (1) that the Regional Director erred in not applying the doctrine 

of res judicata, based on the prior decision in l 7-UC-210; and (2) that the Regional Director 

clearly erred in determining that the buyers are not managerial employees. 

On April 7, 201 7, the three member Board issued its Decision on Review and Order 

granting in part and denying in part the Employer's Request for Review. 3 The Board, affirming 

the Employer's argument, found the Regional Director's analysis misapplied the doctrine of res 

judicata in that he failed to give preclusive effect to the 2000 decision, and he failed to recognize 

the 2000 decision as final. "[A] decision such as the 2000 decision ... one that has not been 

appealed and that resolves the disputed issues in a manner that is binding upon the parties-is 

final for preclusion purpose." Wolf Creek Nuclear Operating Corporation, 365 NLRB No. 55, 

slip op. at 1 (April 7, 2017). The Board ordered the Regional Director to consider "whether the 

record demonstrates changed circumstances sufficient to allow reconsideration of the buyers' 

3 The Board granted Employer's Request for Review with regard to the Regional Director's misapplication of the 
doctrine of res judicata because it raises a substantial issue warranting review. Employer's remaining requests were 
denied without prejudice. 
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managerial status." (Id. at 3). Further the Board found "[i]t is appropriate to place the burden on 

the party opposing preclusion-here, the Petitioner-to demonstrate that material changes have 

occurred since the prior decision." (Id.). 

Accordingly, on April 18, 2017, the Regional Director issued his Order Reopening 

Record and Notice of Further Hearing. On April 25, 2017, Hearing Officer Carla K. Coffman 

reopened the record. At the February 2016 hearing, Petitioner argued that Wolf Creek 

implemerited the EMP AC system after th~ 2000 Decision. In fact, at the April 2017, hearing, 

Petitioner completely abandoned its previous argument regarding the timing of EMPAC's 

implementation and conceded that Petitioner's central argument at the 2016 hearing-the 

implementation of EMPAC after 2000 decision-actually occurred in 1998-· two years prior to 

the 2000 decision. Petitioner stipulated that the Buyers had been using EMP AC since at least 

November 1998. (Tr. 2017 250:17-21). Importantly, Petitioner conceded that the only change 

was the efficiency in how these same tasks and responsibilities· were being performed. (Tr. 2016 

156:19-157:7). 

Based on the record developed on February 5, 2016, and on April 25, 2017, the Regional 

Director issued his May 9, 2017, Supplemental Decision, wherein he determined that "evidence 

demonstrates that material changes warrant declining to give the decision in Case l 7-UD-210 

preclusive effect." ("519117 Decision"). The testimony and evidence adduced at the hearing did 

not substantiate any material change in the Buyers' job duties and responsibilities as a result of 

EMP AC. Wolf Creek now moves for review. 

A. PREVIOUS CASE: 17-UC-210 

On April 7, i998, Wolf Creek filed a unit clarification petition seeking to exclude as 

managerial employees Quality Specialists .and Buyers I, II, III and Lead Buyer. (2000 Decision). 
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On May 4, 2000, the Acting Regional Director issued a Decision, Order and Clarification of 

Bargaining Unit, in Case l 7-UC-210, finding the same Buyers to be "managerial employees," 

and thereby -excluded from coverage· of the Act. (Id.). The IBEW did not file a request for 

review in that case and, under Section 102.67(g) of the· Board's Rules and Regulations, the 

Acting Regional Director's actions in that case are finaf and binding. 29 C.F.R. § 102.67(g) 

("[T]he regional director's actions are final unless a request for review is. granted."); see also 

Maphis Chapman Corp., 151 NLRB 73, 84-85 (1965) (holding Regional Director's decision 

final and binding). 

III. STATEMENT OF FACTS 

A. Overview Of The Supply Chain Division, Purchasing Department~ 

Wolf Creek's Supply Chain Division, Purchasing Department, currently employs four 

Buyers to procure all goods and services for the Employer, excluding fuel. (Tr. 2016 93:12-24; 

177:11-14). The Buyers report to Everette Weems, Supervisor of Purchasing and Cohtracts, who 

in tirrn, reports to David Sullivan, Manager of Purchasing and Supply Chain. (Id. at 33:14-35:9; 

177:16-18; 204:1-11). 

B. Requirements For The Positions ·or Buyer I, II, III, And Lead Buyer. 

Wolf Creek requires Buyers to have the necessary education and experience. (Id. at 

26:15-25). For example, Buyer I's must have either an Associates Degree or a High School 

Diploma, as well as fout years of experience in procurement/supply chain or in an office 

environment. (2016 Decision at 3). Buyer II's are required to have a Bachelor's Degree and two 

years of experience, an Associates. Degree and six. years of experience, or a High School 

Diploma and twelve years experience. (Id). Buyer Ill's must have a Bachelor's Degree and four 
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years of experience, an Associates Degree and eight years of experience, or a High School 

Diploma and twelve years experience. (Id.). 

Buyers also train for and receive certifications through the Institute of Supply 

Management ("ISM"), ·specifically the Accredited Purchasing Practitioner ("APP") and the 

Certified Purchasing Manager ("CPM") certifications. (Id. at 27:9-28:24). To mamtain these 

certifications, Buyers must fulfill ISM's continuing education requirements. (Id. at 30:25-31 :23). ' 

C. The Purchasing Procedure - Buyers' Job Responsibilities. 

The Buyers' primary role is to procure all goods for the Employer, excluding nuclear 

fuel. (Id. at 177:11-14). Buyers may also handle requests for labor services. (Id. at 53:15-54:3). 

, In both instances, Buyers possess significant discretion in exercising their job responsibilities. 

(Id. at 54:10-55:5). Although the Buyers' job duties are governed by procedures and policies, it 

is undisputed that these policies have always existed. (Id. at 123:3-13). In fact, Petitioner's 

exhibits indicate that "procurement functions and processes remain the same" (Petitioner Ex. 7); 

that policies were revised with "minor changes for clarity in responsibility section for Purchasing 

and Contracts" (Petitioner Ex. 9); and policies were reviewed for "2-year divisional relevancy 

review" and not for the purpose of niaking changes to the job functions. (Petitioner Ex. 10)~4 

1. Initiation Of The Purchasing Procedure - Requisition Forms. 

The purchasing process is. initi_ated when the Purchasing Department receives a 

requisition. (Tr. 2016. 42:23-43:19; 97:12-18). Generally speaking, the requisition identifies the 

ite~ to be purchased, including but not limited to, the type, purchase price, and any previous 

. . 
purchases by the Employer. (Id. at 57:17-58:10; 98:3-18; 177:25-178:11). 

4 Petitioner's exhibits 7, 9, and 10 are subject to the Employer's "2-year divisional relevancy review" in which Wolf 
Creek reviews certain policies every two years. {Tr. 2017 341 :4-8; 427:19-428:4; 431 :12-18). 
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The requisition is created through the Employer's EMPAC computer system. (Id at 

125:14-23). EMPAC is the computer program utilized by Buyers in procuring items for the 

Employer. (Id. at 77:9-18; 125:14-23; Petitioner Ex. 5). Buyers are provided with desktop 

guideline instructions for processing purchases through EMP AC. (Id; Petitioner Ex. 5). 

Employees are trained to create requisitions on the EMPAC computer system. (Id at 45:3-14). 

Tracy Beard ("Beard"), Buyer III, is responsible for training employees. (Id) .. Requisitions are 

then forwarded to the Accounting Department for review and approval prior to reaching the 

Purchasing Department. (Id at 68:23-69: 11 ). 

2. Receipt Of The Requisition Forms. 

Upon receipt, the Purchasing Department assigns the requisition to the Buyer who 

specializes in these types of purchases. (Id. at 94: 13-96: 1 ). The Buyer assigned to the requisition 

creates a packet of information detailing the Employer's previous purchases. (Id at 69:18-

70:21). 

The Buyer may be required to complete a Commitment Approval Summary Form 

("CASF") when the cost of the requested item exceeds a predetermined monetary amount. (Id. at 

94:13-96:1; Petitioner Ex. 3). Regardless, a CASF must be completed if an item exceeds 

$250,000. (Tr. 2016 61:1-5). The CASF is processed after the Buyer obtains.the necessary 

signature for approval. (Id. at 62:19-63:12). However, items that fall below the $250,000 

threshold can be approved via electronic mail. (Id. at 65:13-66:1). In these instances, EMPAC 

may alert a Buyer as to a discrepancy, but it does not preclude the processing of the requisition. 

(Id. at 64:7-65:3). 
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3. Decision To Competitively Bid The Requisition. 

After being assigned the requisition, the Buyer unilaterally determines whether the item 

should be competitively bid. (Id. at 103:19-104:12; 105:12-110:14; 130:20-131:.9; 180:5-8; Tr. 

325:11-326:4) Although Buyers are required to competitively bid items in excess of $50,000, 

Buyers regularly issue competitive bids for items well under this amount. (Tr. 2016 104:13-24; 

105:12-23). Ultimately, the decision to issue a competitive bid is at the discretion of the Buyer. 

(Id. at 83:4-12). 

To begin the competitive bidding process, the Buyer identifies the suppliers from wh9m 

to solicit bids. (Id. at 108:9-24; Employer Ex. 1) ("The Buyer determines the supp1iers from 

whom to solicit bids, based on commercial, technical, and/or quality considerations."). (Tr. 2016 
J' 

108:9-24). The Buyer has significant discretion in compiling the list of potential bidders. (Id. at 

150:9-151:19; 166:19-23; 181:4-160182:6-15). For example, although the Buyer will identify 

the Original Equipment Manufacturer ("OEM") and other Employer-authorized distributors from 

the Employer's database, the Buyer may also find additional suppliers using the internet. (Id. at 

55:6-22; 181:7-16). Thus, Buyers have the authority to go outside the Employer's database to 

locate a supplier or labor services provider. (Id. at 55:6-22). Bids may be solicited either in. 

writing or verbally. (Id. at 109: 15-110: 14; Employer Ex. 1 ). However, bids in excess of $50,000 

must be submitted in writing. (Id.). 

4. Creation Of A Request For Quotation. 

Once the Buyer· compiles a list of potential suppliers, the Buyer will generate a Request 

for Quotation ("RFQ") to send to these suppliers. (Id.). As part of the RFQ, the Buyer must 

identify various contract clauses that describe the specifics of the purchase. (Id. at 71 :9-21). It is 

the Buyers' responsibility to identify the proper clauses for incorporation. (Id. at 72:10-22). To 
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assist, the Buyers may consult a clause worksheet, which is essentially a "cheat sheet." (Id.). 

The Buyer also determines the bid due date for inclusion on the RFQ. (Id. at 114:4-12). After 

the Buyer includes the required information and corresponding clauses, an RFQ is generated 

through the EMPAC computer system. (Id. at 72:10-22). Although EMPAC may alert the Buyer 

as to an inaccuracy in the RFQ, a Buyer may override the program and proceed with the RFQ. 

(Id. at 75:22-25). 

On occasion, suppliers will request an exception to the RFQ. (Id. at _182:24-183:14 ). If 

the product is safety-related, the Buyer will send the exception to the Procurement Engineer for 

approval. (Id.). If the product is not safety-related, the Buyer may seek the approval of the 

original requisitioner. (Id.). Buyers are responsible for evaluating those exceptions to determine 

the impact on the bid. (Id. at 110:24-112:4; Tr. 2016 183:2-21; Petitioner Ex. 9 p. 44 at B.1.1-

B.2). It is the Buyer's job to ensure a level playing field for all bidders. (Id. at 112:5-113:9). To 

assist with this, Buyers are authorized to schedule or conduct pre-bid or pre-award conferences 

with the bidders. (Id. at 113:10-114:3). 

5. Buyers' Authority And Discretion In Selecting A Supplier. 

Upon receipt of the suppliers' bids, the Buyer will conduct a comparative analysis of the 

bids. (Id. at 134: 11-16). Although the Buyer typically will select the lowest bid, the Buyer 

retains the discretion to select another supplier. (Id. at 84:12-85:14; 175:15-20; 183:15-184:3; Tr. 

2017; 400:16-20). In that instance, the Buyer will "tr'yto give an explanation ... why we did not 

choose the lowest bidder." (Id. at 118:25-119:5). For example, the Buyer, at his discretion, may 

select a higher bid based on a variety of factors, including but not limited to, delivery time, 

location of the supplier, cost of freight, safety, and the form of delivery. (Id. at 118: 18-119:5; 
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151:1-19; 153:4-5; 184:4-11). Importantly, although management has always possessed the 

ability, it generally does not review the Buyers' selections. (Id at 86:2-14). 

The comparative analysis is initially generated through EMPAC. (Id at 184:16-185:7). 

However, because the Buyer must take into consideration a variety of factors affecting the job 

requisition, the EMP AC analysis is not determinative. (Id.). 

Overall, "[ w ]hen determining to whom the bid will be awarded, Buyers rely on their 

background; experience, training, certifications, and knowledge." (Id at· 130:20-131 :24; 154:6-

155: 1 ). Buyers essentially "determine what the primary need [of the Employer] is." (Id. at 

166:8-18). To this end, Buyers routinely negotiate with suppliers for the best price, resulting in 

substantial savings for the Employer. (Id. at 161: 1 J-18). Buyers independently and without 

approval, determine to whom the bid is awarded. (Id. 186:25-187:3; Tr. 2017 328:10-'15; 367:10-

24). Buyers are ultimately responsible for ensuring all necessary reviews and approvals have 

been obtained prior to making the award to the supplier. (Id. at 125 :5-11; Employer Ex. 2). 

6. Preparation Of The Purchase Order. 

Once a supplier is selected by the Buyer as part of the competitive bidding process, the 

Buyer prepares a purchasing order. (Id. at 102:1-6; 118:15; 158:10-17; 175:15-20; 186:25-187:3; 

190:21-25; Tr. 2017 331:2-5; 336:1-3; Petitioner Ex. 8 p~ 19 at 6.0). This also applies in the 

instance an item is not competitively bid. (Id. at 98: 19-99:9). In both scenarios, Buyers retain a 

substantial level of discretion and authority to purchase the requested item; limited only by the 

purchasing authority of the signatory requestor. (Id at 98:19-99:9). Purchase Orders are not 

reviewed by the Purchasing and Contracts Supervisor prior to their issuance. (Tr. 2016 187:4-7; 

Petitioner Ex. 8 p. 19 at 6.2). Thus, a Buyer is authorized to place a purchase order and thereby 

bind the Employer for the amount approved in the requisition. (Id. at 100:6-13; 102:1-10). 
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Currently, managers have the authority to purchase items for an amoilll:t up to $250,000. (Id. at 

99:16-23). 

Additionally, a Buyer is authorized to purchase an item that exceeds the amount 

originally approved for in the requisition. (Id. at 68.:3-16). In particular, if the bids come back 

and are less' than $1,000 per line item than what was on the original requisition, the Buyer has the 

authority to approve and bind· the Employer for· this excess amount without management 

approval. (Id.; Petitioner Ex. 2). Once again, in this scenario, the Buyer is able to override 

EMP AC and make the purchase without prior approval. (Id.). 

Once the Purchasing Order is placed by the Buyer, the Buyer has committed the 

Employer's funds for the purchase of the requisitioned item. (Id. at 124:22-125:2; 169:6-24). 

The Buyer is ultimately responsible for the content and accuracy of the purchase order. (Id. at 

124:17-21; Employer Ex. 2). Without prior. approval or necessarily subsequent review, the 

Buyers initiate purchase orders committing the Employer's credit in amounts that are substantial. 

(Tr. 2016 102:7-17; 124:22-125:2; 169:6-17; Tr. 2017 337:1-5; Petitioner Ex. 8 p. 19 at 6.2). 

If there is a dispute, the Buyer is authorized to communicate with the supplier to 

negotiate a resolution. (Id. at 170:4-171: 10). Buyers must also exercise their discretion to ensure 

that proprietary and financial information remains confidential. (Id. at 210:20-211 :7). . . 

In 2015, the Buyers committed a substantial amount of money on behalf of the Employer, 

totaling $21 million. (Id. at 102:11-17; 204:22-205:1). Through their independent negotiations, 

the Buyers also saved the Employer "a little over $300,000, about $330,000" in that same year. 

(Id. at 205 :2-7). 
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7. Executing Delivery Of The Purchased Item. 

Thereafter, the Buyer is responsible to arrange for shipping and to ensure the shipments 

are reasonably priced. (Id. at 120:9-122:9). Similar to the competitive bidding process, Buyers 

accept and analyze bids from freight carriers. (Id. a{ 187:14-188:24). Buyers select the freight 

carrier baseq upon price and the Employer's need. (Id.). In doing so, the Buyer has the ability to 

choose which carrier to use: (Id.). The Buyer is also responsible for resolving disputes with 

carriers on behalf of the Employer. (Id. at 189:10-190:18). 

IV. ARGUMENT 

A. The Regional Director Erred In Finding A Material Change To The Buyers' Job 
Duties. · 

In his 5/9/17 Decision, the Regional Director, erroneously determined that Petitioner 

presented sufficient. evidence to establish material change to the Buyers' job duties. The 

Regional Director made this faulty conclusion based on his assessment of 1) alleged general 

technological advances; 2) the reduction of competitive bids; and 3) Buyers' alleged reduced 

involvement in the RFQ process. 

1. Wolf Creek's Technological Advances And Innovations Are Insufficient To Justify 
Material Change To The Buyers' Job Duties. 

Technological irinovation is insufficient to justify reconsideration of a prior classification. 

where the only significant difference between the work performed before and after the 

innovation is the result of "improved methodology and increase[ d] efficiency brought on by 

computer tec::hnology." Teamsters United Parcel Serv., 346 NLRB 484 (2006); John.P. Scripps 

Newspaper Corp., 329 NLRB 854, (1999} (technological innovation is insufficient to 

demonstrate a material change where the innovation does not change the work to such an extent 

that it would no longer make sense to include the disputed employees); Winchell Co., 315 NLRB 
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526, n.2 (1994), enf'd, 74 F.3d 1227 (3d Cir. 1995) (employer's switch to "desktop computers" 

that "eliminated the work of prepress personnel such as artists and typesetters [so that the] wo'rk 

was [instead] done by customers who forwarded it via computer" did not constitute a "change" 

in "the scope and direction of business;" rather, the "technological advan,ce of the desktop 

computers changed the [employer's] operation by degree not kind."); United Technologies 

Corp., 287 NLRB 198, 204 (1987) (technological innovation is insufficient to justify a review in 

a prior classification because it fails to meet the burden of . showing sufficient 

change/dissimilarity to warrant a review). 

In this matter, technological innovation, including the usage and development of 

EMP AC, is insufficient to demonstrate a material change. The Regional Director completely 

ignored relevant and applicable case law governing the impact of technological change on the 

Buyer classification. Instead, the Regional Director incorrectly determined that the "EMP AC 

system, largely a result of technical innovation, fundamentally limited the buyer's discretion." 

(5/9/17 Decision at 6). The Regional Director reasoned that "EMPAC has evolved since 2000, it 

has allowed the Employer to integrate its procurement procedures and its procurement software 

and thus regulate and restrict the buyer's discretionary actions." (Id.). In support of this 

reasoning, the Regional Director imprudently relied on the concept that "information that was 

once available only in the mind of a seasoned buyer or maintained in hardcopy form i~ now not 

only easily, but automatically accessible on a buyer's desktop, as well as to managers and other 

employees .... " (Id. at 7). The fact that the Buyers previously had to recall, or pull hard copies 

of documents and now instead can access that same information in a computer program, cannot 

establish a material change to the Buyers' job duties. Indeed, the Buyers are performing the 

same functions and duties as they did in 2000. 
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Further, absent any authority to support such claims, the Regional Director relied on 

witness' allegations as absolute facts. For example, the Regional Director states that EMPAC 

underwent "major changes in 2002, 2008, and 2010." (Id. at 4). Yet, Petitioner presented no 

testimony to establish any such material changes occurring at those times. Such arbitrary and 

capricious statements by the Regional Director are unfounded and not supported by the Record. 

The Regional Director further contends that the Buyers no longer have discretion in that 

EMP AC provides the Buyers with "automatic pop-up warnings" (Id. at 7); it calculates bids and 

shipping costs (Id.); and it has an audit trail. (Id.). The Regional Director's reliance on these 

alleged material changes are completely misplaced. The pop-up boxes simply alert Buyers of 

certain check and balances. Since at least 2000, the Buyers have followed the rules for which the 

pop-ups are used and have had to calculate bids. Additionally, since at least 2000, the Buyers' 

work has created an audit trail. Prior to EMP AC, such trail was in paper form as opposed to 

EMPAC's electronic audit trail. In no manner or form have these removed the Buyers' 

discretion nor do these technological innovations .demonstrate material change. 

2. The Regional Director Erred In Determining That Changes In Competitive 
Bidding Caused A Material Change To The Buyers' Job Duties. 

The Board has a "no re-litigation rule" that precludes a party from challenging a 

determination without sufficient evidence of a recent, substantial change. Bethlehem Steel Corp., 

329 NLRB 243, 244 (1999). Recent, substantial changes are determined on a case by case basis, 

where the party asserting the change bears the burden of proof.· A failure to show recent, 

substantial change is fatal to a petition. See Mountain States Telephone Co., 175 NLRB 553 

(1969); Lufkin Foundry & Machine Co., 174 NLRB 556 (1969); Nat'! Can Corp., 170 NLRB 

926 (1968); and Sterilon Corp., 147 NLRB 219 (1964). 
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In this matter, the Regional Director misconstrued the facts and detemiined that the 

"Employer no longer relies on Buyers to prepare competitive bids for ptµ"chases ... as frequently 

as it did in 2000." (5/9/2017 Decision at 7). The fact is, once the Buyer receives the requisition, 

the Buyer determines whether it will be competitively bid. (Tr. 2016 103:19-104:12; 105:12-

110:14; 130:20-131:9; 180:5-8; Tr. 2017 325:11-326:4; 327:9-13). As was the case in 2000, and 

is still the case today, Buyers continue to engage in the practice of seeking competitive bids and 

determining whether a competitive bid is necessary. (Id.). 

It is uncontested that some items cannot be competitively bid. Specifically, because of 

the highly specialized nature of safety and engineered items, they cannot, and have not been 

competitively bid. For these items, the Buyers are limited to a prescribed list_ of suppliers. (Tr. 

2016 181:17-182:12; Tr. 2017 400:5-11; 413:18-414:13; Petitioner Ex. 8 p. 20 at 6.3, 6.5.2; 

Petitioner Ex. 9 p. 21 at 5.7.2.4). This practice has not changed since the 2000 decision. Even if 

the number of competitive bids has declined, the Buyers still perform competitive bids as part of 

their routine job functions. Accordingly, such change is not material and therefore the Regional 

Director's decision is flawed. 

3. The Regional Director Erred In Determining That The Buyers' Involvement In 
The RFQ Process Constitutes A Material Change To The Buyers' Job Duties. 

Again, the Regional Director made no effort to base his Supplemental Decision on actual 

facts and instead took issue with the "manner" in which the Buyers perform their job. (5/9/2017 

Decision at 8). Specifically, the Regional Director found material change to the Buyers' job 

duties in that "[e]ven though [] [they] remain responsible for preparing and issuing purchase 

orders as they did in 2000, there has been a sufficient material change in the manner in which 

they perform those duties to warrant reconsideration of their managerial status." (Id.) (emphasis 

added). An employer's new way of manufacturing fails to show "a fundamental change in 
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employee classifications, responsibilities, and supervision [when] the same people make the 

same product." Leach Corp., 312 NLRB 990, 994, 995 (1993), enf'd, 54 F.3d 802 (D.C. Cir. 

1995) Although "significant, [the new] process [was] not really different from any change in 

manufacturing process resulting·from advancing technology." (Id). 

The~ evidence does not support that Buyers are less involved in RFQ's. In fact, the 

testimony is that they are still involved in the RFQ process. (Tr. 2016 168:9-16; 187:22-24; Tr. 

2017 327:4-8). Even Petitioner offered Exhibit 9, which _states the Buyers "[p]rocess and 

administer Request for Quotes." (Tr. 2017 288:15-21; Petitioner Ex. 9 p. 2 at 5.7.2.1).5 In Good 

N' Fresh Foods, Inc., a successor bakery continued to engage "in the same business" but 

switched from producing made from scratch to frozen baking and continued to engage in "the 

production and wholesale distribution of baked goods." 287 NLRB 1231, 1235 (1988). Like the 

Buyers, the Good N' Fresh "employees continued to perform substantially the same jobs" and 

therefore no material change could be established. (Id). E.g., United Tech. Corp., 287 NLRB 

198, 204 (1987) (technological innovation is insufficient to justify a review in a prior 

classification because it· fails to meet· the burden of showing sufficient change/dissimilarity to 

warrant a review). The Regional Director's findings are arbitrary and not based on any factual 

-findings of material change presented in either the 2016 or 2017 hearing. Accordingly, the 

Regional Director's Decision.has prejudiced the Employer. 

4. The Decision Is Factually Flawed In That The Regional Director Failed To 
Consider That The Buyers Still Perform The Same Duties Today, As Described 
In The 2000 Decision. 

In addition to establishing a material change, the party challenging the previously 

litigated issue must also show that the evidence relied upon was not available during the first 

5 Of importance is that Petitioner's Exhibit 9 is a Wolf Creek "Document Revision Request," ("DRR"). Simply 
stated, a DRR is issued when a polity is revised. Wolf Creek issued this DRR to make "Minor changes for clarity in 
responsibility section for Purchasing and Contracts." (Petitioner Ex. 9 p. 1). 
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proceeding, or that special circumstances otherwise exist. See e.g., Sabine Towing & Transport, 

263 NLRB 114 (1982) (finding no essential change in the living or working conditions of the 

employees is insufficient to overcome preclusion); Pittsburgh Plate Glass Co., v. NLRB, 313 

U.S. 146, 162 (1941); NLRB v. Certified Testing Laboratories, Inc., 159 NLRB 881 (1966) enf'd 

387 F.2d 275 _(3rd Cir. 1967)_; SOHJO Petroleum Co., A Div. of SOHIO Natural Res. Co., 239 

NLRB 281 (1978) (mere contention of a material change in the type of work performed at an 

employer's facility, without evidence of the same, is insufficient to warrant re-litigation of 

issues). 

·Indeed, the 2000 Decision enumerates the Buyers' responsibilities, of which, nothing 

material has changed. In fact, as evidenced by the testimony and exhibits in the 2016 and 2017 

hearings, the Buyers' duties remain the same. 

1. The Buyers procure goods and services (except fuel} for the ER. (Tr. 2016 92:20-24; 
177:11-14; Tr. 2017 415:11-15; Petitioner Ex. 8 p. 19 at 6.2.2). 

2. The Buyers report to the Purchasing and Contracts Supervisor. (Tr. 2016 93:7-11; 
177:15-118; Tr. 2017 424:9-12; 415:21-23; Petitioner Ex. 8 p. 19 at 5.7.2). 

3. Purchases are initiated by a purchase requisition. (Tr. 2016 97:12-18; 157:11-13; 175:15-
20; 177:25-178:1; Tr. 2017 331:9-14; 338:24-339:7; 343:8-9; Petitioner Ex. 8 p. 19 at 
6.0). 

4. The purchase requisition is approved by a manager's signature. (Tr. 2016 102:18-23; 
178:12-179:2; Tr. 2017 416:13-15; Petitioner Ex. 8 p. 19 at 6.1.1). 

5. The amount authorized for expenditure depends upon the level of management who 
approves the requisition. (Tr. 2016 158:4-9; 179:9-15; Tr. 2017 416:16-20; 356:17-25; 
364:9-15; 270: 16-24; Petitioner Ex. 9 at 42). 

6. The spending authority of the signatory requisition manager limits the amount that can be 
expended on any particular requisition. (Tr. 2016 98:19-100-11; 146:10-147:4; 179:9-15; 
Tr. 2017 270:16-24; 356:17-25; 364:9-15; 416:16-20; Petitioner Ex. 9 at 42). 

7. After a requisition has been authorized, it is sent to the purchasing department. (Tr. 2016 
102:24-103:1; 179:16-19; Tr. 2017 339:15-25; Petitioner Ex. 9 at 42). 

- 18 -



8. The Purchasing and Contracts Supervisor assigns each requisition to a Buyer, depending 
on the request and the Buyer's expertise and familiarity with the commodities and 
suppliers. (Tr. 2016 103:6-18; 179:16-180:4; Petitioner Ex. 8 p. 18 at 5.1). 

9. Once the Buyer receives the requisition, the buyer determines whether it will be 
competitively bid. (Tr. 2016 103:19-104:12; 105:12-110:14; 130:20-131 :9; 180:5-8; Tr. 
2017 325:11-326:4). 

10. Where the value of the goods or services exceeds $5,000, the Buyer is to issue a 
competitive bid.6 (Tr. 2016 132:16-25; 180:9-20; Tr. 2017 325; 437:11-438:15). 

11. A competitive bid is not required for limited source items or recently purchased items. 
(Tr. 2016181:18; Tr. 2017 437:11-438:15). 

12. When a request is to be competitively bid, the buyer compiles a list of potential suppliers 
from whom he will seek a bid. (Tr. 2016 151:20-152:6; 166:4-18; 175:15-20; 180:24-
181:3; Tr. 2017 399:21-25; 375:18-25; Petitioner Ex. 8 p. 17 at 4.0). 

13. The competitive bid list may be comprised of past successful bidders, suppliers of other 
commodities who have informed the Buyer of their desire to competitively bid, suppliers 
listed in trade journals, or suppliers found on internet sources. (Tr. 2016 150:9-151:19; 
166:19-23; 181:4-160). 

14. For safety related items, buyers are limited to a prescribed list of suppliers. Buyers can 
seek to expand this Jist. (Tr. 2016 181:17-182:12; Tr. 2017 413:18-414:13; 400:5-11 
Petitioner Ex. 8 p. 20 at 6.3, 6.5.2; Petitioner Ex. 9 p. 21 at 5.7.2.4). 

15. Buyers determine how many suppliers are placed on the competitive bid list. A 
minimum of three suppliers are to be included in the bid. (Tr. 2016 182:13-15). 

16. Buyers issue a request for quote to potential suppliers. (Tr. 2016 175:15-20; 182:16-21; 
190:21-25). 

17. The request for quote identifies the requirements of the goods or services and a bid date, 
which the Buyer selects. (Tr. 2016 182:16-21). 

18. Potential vendors may submit exceptions to the bid's requirements. (Tr. 2016 110:15-
113:14; 116:13-117:23; 182:24-183:1). 

19. The Buyer evaluates whether the exception is acceptable and may seek the assistance of 
the Employer's departments. (Tr. 2016 183:2-21; Petitioner Ex. 9 p. 44 at B.1.~-B.2). 

6 Since the 2000 Decision, Wolf Creek, with input from the Buyers, increased the amount of the value of the goods 
or services requiring a competitive bid from $5,000 to $50,000. (Tr. 437: 11-438: 15). 
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20. The Buyer performs a commercial evaluation to determine the most beneficial bid based 
on price, delivery, performance schedule, payment terms, warranties, exceptions, etc. (Tr. 
2016 175:15-20; 183:15-184:3; Tr. 2017 400:16-20). 

21. Cost is the most important factor in determining which vendor is awarded the bid, but 
cost alone is not determinative. Factors such as scheduling or the cost of freight may 
result in the bid being awarded to a supplier other than the lowest cost bidder. (Tr. 2016 
118:18-14; 152:22; 153:4-154:12; 184:4-H; Tr. 2017 327:23-25; 400:12-14). 

22. Buyers use a bid evaluation template. (Tr. 2016 184:12-185:11; Petitioner Ex. 8 p. 17 at 
4.2-4.3). 

23. When the .bid is not awarded to the lowest bidder, or the. sole source supplier, the .Buyer 
must document the reason for ·selecting that vendor. (Tr. 2016 118:25-119:5; 185:12-
186:5; Tr. 2017 328:1-9). 

24. Without seeking prior approval the Buyer determines to whom the bid is awarded. (Tr. 
, 2016186:25-187:3; Tr. 2017 328:10-15; 367:10-24). 

25. Buyers issue purchase orders. (Tr. 2016 102:1-6; 118:15; 158:10-17; 175:15-20; 186:25-
187:3; 190:21-25; Tr. 2017 331 :2-5; 336: 1-3; Petitioner Ex. 8 p. 19 at 6.0). 

26. Purchase Orders are not reviewed by the Purchasing and Contracts Supervisor prior to 
their issuance. (Tr. 2016 187:4-7; Petitioner Ex. 8 p. 19 at 6.2) . 

. 27. If the Purchasing and Contracts Supervisor reviews the purchase order and disagrees with 
it, he can cancel the order without the suppliers' agreement. (Tr. 2016 187:8-13). 

" 28. With the aid of a software progrru:n, Buyers determine which carrier will be used for 
delivery of products. (Tr. 2016 119:6-122:8; Tr. 2017 330:12-16). 

29. Buyers input relevant information (e.g., zip code of origin, weight, number of packages, 
etc.) into the software program, and the program outputs all of the carriers that are able to 
handle the run, the contract price cost for delivery, and the number of days for transit. 
(Tr. 2016 187:19-188:5). 

30. Buyers select the carrier from the output list. (Tr. 2016 119:24). 

31. Buyers may seek competitive bids when expedited delivery service is needed. (Tr. 2016 
188:6-24). 

32. Buyers track the purchase and ensure delivery according to the purchase order. (Tr. 2016 
189:16-190:3; Tr. 2017 336:4-14). 
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33. Buyers negotiate the purchase price for goods and services. (Tr. 2016 161:13-18; Tr. 
2017 326:24-326:1; 327:9-13; Petitioner Ex. 8 p. 19 at 6.2). 

34. Without prior approval or necessarily subsequent review, the Buyers initiate purchase 
orders committing the Employer's credit in amounts that are substantial. (Tr. 2016 102:7-
17; 124:22-125:2; 169:6-17; Tr. 2017 337:1-5; Petitioner Ex. 8 p. 19 at 6.2). 

35. Although the Buyer cannot expend more on any particular requisition than the spending 
authority of the signatory requisition manager, the Buyer has discretion to spend any 
amount within that authority. (Tr. 2016 67:7; 179:9-15; Tr. 2017 331:15-333:18; 382:15-
20; 401 :6-12). 

As evidenced by this list, the Buyers are perform-ing the same job duties and 

responsibilities today, as they did in 2000. (02/16/16 Decision at 3-7). The only change in the 

Buyers' job duties is the alleged rise in efficiency in how these same tasks were performed, as a 

result of EMP AC. 

The Board repeatedly has found that an increase in efficiency is wholly insufficient as a 

matter of law to significantly alter the fundamental characteristics of an employee's job duties. 

See e.g., Constellation Power Source Generation, Inc., 2000 NLRB LEXIS 942, * 104-05 (2000) 

(ALJ Shuster) (concluding that although the job has become more computerized since 1996, it 

has otherwise not changed); United Tech. Corp., 287 N.L.R.B. 198, 204 (1987) (finding 

technological advancements did not significantly alter job duties); John P. Scripps Newspaper 

Corp., 329 NLRB 854, 861 (1999} (finding "differences in the methodology or the manner in 

which they perform their job, including use of technology .... [] however, do not change the 

fundamental character of their job duties or their primary function of making advertisements 

ready for insertion into the newspaper."). 

Betty Sayler ("Sayler"), retired Lead Buyer, was a Buyer when the 2000 Decision issued 

and testified that "[t]he process of being a buyer is the same no matter what system you're in" 

and that although EMPAC "gave us automation .... what we did to do our job didn't change." 
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(Tr. 2016 175:12-20; 186:6-12) .. In sum, Sayler provided unrebutted testimony that over the past 

28 years, the fundamental character of the Buyers' job duties did not change in any material 

respect. Neither did EMPAC have any impact whatsoever on the Buyers' discretion or level of 

authority. (Tr. 2016 186:13-24). 

Accordingly, the fundamental character of the Buyers' job duties, level of independence, 

and discretion remains unchanged and mandates review. 

B. The Regional Director Erred In Concluding That The Buyers Are Not Managerial 
Employees. 

It is well-settled that managerial employees are not covered by the Act. Indeed, over 40 

years ago, the U.S. Supreme Court held: 

fo sum, the Board's early decisions, the purposes and legislative history of the 
Taft-Hartley Act of 1947, the Board's subsequent and consistent construction of 
the Act for more than two decades, and the decisions of the courts of appeals all 
point unmistakably to the conclusion that "managerial employees" are not 
covered by the Act. 

NLRB v. Bell Aerospace Co. Div. a/Textron, Inc., 416 U.S. 267, 289 (1974) (emphasis added). 

·In NLRB v. Yeshiva, Univ., 444 U.S. 672, 682-83 (1980), the U.S. Supreme Court defined 

managerial employees and set forth the following test: 

Managerial employees are defined as those who "formulate and effectuate 
management policies by expressing and making operative the decisions of their 
employer." Bell Aerospace Co., 416 U. S. at 289 (quoting Palace Laundry Dry 
Cleaning Corp., 75 NLRB 320, 323, n.4 (1947) .... Managerial employees must 
exercise discretion within, or even independently of, established employer policy 
and must be aligned with management. .. Although the Board has established no 
firm criteria for determining when an employee is so aligned, normally an 
employee may be excluded as managerial only if he represents management 

. interest by taking or recommending discretionary actions that effectively control 
or implement employer policy. 

Id. (emphasis added). 
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In Yeshiva, the Court explained that managerial employees, like supervisors, "are 

excluded from the categories of employees entitled to the benefits of collective bargaining" 

under the Act, because "both exemptions grow out of the same concern: that an employer is 

entitled to undivided loyalty of its representatives." (Id. at 682). 

For the reasons that follow, the Buyers are "managerial employees" and, therefore, the 

Regional Director erred in concluding to the contrary and this error prejudiced the Employer. 

1. The Regional Director's 2016 Decision And Order Fails To Correctly Apply 
Concepts & Designs, Inc. In Finding That The Buyers Do Not Exercise The 
Necessary Discretion And Authority Of Managerial Employees. 7 

In his 2016 Decision and Order, the Regional Director cited Concepts & Designs, Inc., 

318 NLRB 948 (1995) but failed to correctly apply it to the facts in this matter. (2/16/16 

Decision at 12). In Concepts & Designs, a purchasing employee was responsible for ordering 

manufacturing parts based upon bills of materials for such projects. (Id. at 956). The Board 

concluded that the employee's "discretion and the magnitude of its impact on Respondent's 

overall business" demonstrated "managerial status." (Id. at 957).8 

Importantly, the Board noted that although the employee typically ordered parts from the 

vendors listed on the employer's inventory cards, she maintained the discretion to change 

vendors based upon the price and time of delivery. (Id.). This included identifying additional 

vendors outside the employer's inventory cards. (Id.). Importantly, the inventory cards, similar 

to EMP AC, "identified the part, the minimum number needed in inventory, the vendor from 

whom it is usually ordered, as well as its price and the normal time needed for that vendor to 

deliver it, and, finally the names of other vendors who can supply that same part." (Id. at 956). 

7 In its April 7, 2017, Decision on Review and Order Remanding, the Board declined to grant review on the 
Regional Director's finding that the Buyers were not managerial employees, 
.8 In a stroke of supreme irony, the Acting Regional Director who authored the 2000 Decision also relied heavily on 
Concepts and Designs, but to reach the opposite conclusion regarding the Buyers' managerial status. 
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As part of this process, the employee consulted with the employer's "technically knowledgeable 

personnel" as well as with her supervisor if she was unable to locate a supplier. (Id. at 957). 

However, the Board noted that "even statutory Supervisors will confer with their superiors 

whenever unusual situations arise; that does not strip them of their supervisory status based upon 

powers which they ordinarily exercise." (Id.). The employee was further authorized to confer 

with vendors regarding any potential purchases. (Id.). 

In his 2016 Decision:, the Regional Director concluded that the Buyers' exercise of 

discretion in identifying suppliers'to participate in the competitive bidding process; as well as the 

Buyers' ultimate selection of vendor was not determinative of their managerial status. (2116116 

Decision at 9). The Regional Director reasoned that "although Buyers do exercise discretion 

with regard to who they offer RFQ's, the discretion takes place within the confines of Employer 

policy." (Id. at 10). 

The Regional Director's findings are wholly inconsistent with the Board's decision in 

Concepts & Designs, Inc. For example, the buyer in Concepts & Designs, like the Buyers in 

this matter, purchased items following receipt of a requisition or "based upon bills of materials 

for such projects." (Id. at 956; Tr. at 42:23-43:19; 97:12-18). To assist in these purchases, the 

buyer in Concepts & Designs utilized the Employer's inventory cards, which "identified the 

part, the minimum number needed in inventory, the vendor from whom it is usually ordered, as 

well as its price and the normal time needed for that vendor to deliver it, and, finally, the names 

of other vendors who can supply that same part." (Id). 

Here, the Employer's EMPAC database provides the same information a.S the inventory 

cards in Concepts & Designs, Inc. (Tr. at 55:6-22; 108:9-24; 181:7-16; 182:6-15). Similar to the 

Buyers in this matter, who consult with project engineers on safety and engineered items, the 
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buyer in Concepts & Design regularly consulted with "technically knowledgeable personnel" as 

well as her supervisor. (Id. at 957; Tr. at 182:24-183:14). However, the Board expressly held 

that "that does not strip them of their supervisory status based upon powers which they ordinarily 

exercjse." The buyer also conferred with, negotiated and resolved disputes with vendors without 

management assistance-conduct engaged in by the Wolf Creek Buyers-and conduct found by 

the Board as indicative of the managerial status of the employee in Concepts & Designs. (Tr. at 

113:10-114:3; 161:13-18). 

The Buyers in this matter engage in additional tasks that exceed the level of discretion 

and authority exhibited by the buyer in Concepts & Designs. Not only have they continued to 

engage in 35 enumerated duties for the past 18 years, see Supra Part IV.A.iv., they do so acting 

as representatives o{the Employer. (Tr. 2017 401 :8). 

Indeed, the Board consistently has found employees who exercise this level of discretion 

and authority to be managerial employees. See e.g., Mack Trucks, Inc., 116 NLRB 1576, 1578 

(1956) (excluding buyers as managerial employees because they had authority to negotiate 

prices, change delivery dates, and adjust disputes with suppliers over rejected items); Kearney & 

Trecker Corp., 121 NLRB 817, 822 (1958) (finding buyers' authority to place orders with 

alternative suppliers if deliveries were not made on time indicative of a managerial employee). 

For example, in Titeflex, Inc.; 103 NLRB 223 (1953), the Board found a buyer to be a managerial 

employee based on similar job duties: 

He receives requisitions that have been prepared by the planning department, 
countersigned by the person in charge of the department, and he places them with 
an approved list of vendors. Although he cannot go outside that list of vendors he 
may use his discretion as to which of those vendors will receive the order. He has 
final authority over such deals and is able to responsibly commit the credit of the 
Employer. We find that he is a managerial employee and we shall exclude him 
from the unit. 
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(Id. at 225) (emphasis added). 

The Board's decision in Concepts & Designs is controlling and the Regional Director's 

failure to correctly apply it to the facts in this matter raises substantial questions of law and 

policy. Accordingly, the Regional Director's departure from well-settled Board precedent raises 

a substantial question of law and policy for review. 

2. The Regional Director's 2017 Supplemental Decision Fails To Correctly 
Apply Lockheed-California Company, Et Al. In Finding That The Buyers Do 
Not Exercise The Necessary Discretion And Authority Of Managerial 
Employees. 

a. The Regional Director Misapplied Lockheed-California Company 

In his 2017 Supplemental Decision, the Regional Director again misapplied numerous 

cases to the facts and failed to give any credence to witness testimony in support of finding the 

Buyers to have managerial status. (5/9/17 Decision at 10). 

First, in Lockheed-California Co., 217 NLRB 573 (1975) the sole issue decided by the 

Board was whether the buyers were in fact managerial employees. (Id. at 574). Importai:itly, in 

finding the buyers did not have managerial status, the Board relied on a number of factors which 

the Regional Director failed to consider in the instant matter. First, the Lockheed buyers had no 

formal educational requirements. Interestingly, some of the Lockheed buyers "do not actually 

engage in procuring of material." (Id. at n.8). All of the Buyers in the instant case engage in 

procuring material and are required to have both formal and informal educational requirements, 

certifications, and continuous training. (Tr. 2016 26:19-30:1; 31:5-22; Petitioner's Ex. 1). 

Upon receipt of the purchasing assignment, the Lockheed buyers were responsible for 

initiating the necessary steps of the procurement process, but. they, unlike the Wolf Creek 

Buyers, had little to no discretion in formulating the bid list. (Id.). Unlike the Buyers in the 

instant matter, the Lockheed bid list required "approv[][al] before the Buyer [] [could] send out 
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invitations to bid." (Id.). Here, the Buyers create the bid and provide the bid to vendors of the 

Buyers' choosing-with the exception of safety and engineered parts. (Tr. 2016 103:19-104:12; 

105:12-110:14; 130:20-131:9; 150:9-152:6; 166:4-23; 175:15-20;180:5-8; 180:24-181:3-182:12; 

181:18; Tr. 2017 325:11-326:4; 399:2'1-25; 375:18-25; 400:5-11; 413:18-414:13; 437:11-

438:15; Petitioner Ex. 8 p. 17 at 4.0; p. 20 at 6.3, 6.5.2; Petitioner Ex. 9 p. 21 at 5.7.2.4). 

The Lockheed buyers "level of authorization depends on the estimated cost of the 

procurement." (Id.). Wolf Creek Buyers have no such requirements. Instead the level of 

authorization depends on the authorizer's purchasing power, up to and including items costing 

$250,000. (Tr. 2016 98:19-100-11; 146:10-147:4; 158:4-9; 179:9-15; Tr. 2017 270:16-24; 

356:17-25; 364:9-15; 416:16-20; 356:17-25; 364:9-15; 270:16-24; Petitioner Ex. 9 at 42). 

Importantly, as part of the Lockheed purchasing process, "numerous organizations 

[within Lockheed] evaluate different sections of each bid .... on the basis of this data, the buyer 

selects the supplier to be used." (Id.) (emphasis added). In other words, the Lockheed buyers' 

"selection is subject to review" of multiple layers of corporate scrutiny. (Id.). The Lockheed bid 

process is in complete contravention to Wolf Creek's, where the Buyer has the authority, absent 

input, to determine which vendor to award the bid. (Tr. 2016 186:25-187:3; Tr. 2017 328:10-15; 

367:10-24). For example, upon receiving the purchase order, the Wolf Creek Buyers move· 

through the requisition process absent organizational input and scrutiny as to whom should 

receive the bid. (Id.). The Buyers in the instant matter use their experience and independent 

judgment to determine to whom the bid is awarded. (Id.; Tr. 2016 187:4-7; Petitioner Ex. 8 p. 19 

at 6.2). 

Indeed, the Board emphasized that the "Buyer's selection of a source is subject to review 

and disputes along the way are all ultimately ruled on by [an] authority higher than the Buyers." 
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Lockheed at 575. Importantly, Lockheed placed additional limitations on its buyers by requiring 

authorization of each request to purchase~ which is issued after vendor selection. (Id.). These 

facts could not be further from those in the instant case where the Buyers alone are responsible 

for resolving issues, including negotiating price and delivery disputes. (Tr. 2016 161:13-18; Tr. 

2017 326:24-326:1; 327:9-13; Petitioner Ex. 8 p. 19 at 6.2). Buyers in the instant case have no 

such requirements. (Tr. 2016 102:7-17; 124:22-125:2; 169:6-17; Tr. 2017 337:1-5; Petitioner Ex. 

8 p. 19 at 6.2). See Solartec, Inc., 352 NLRB 331 (2008), enf'd at NLRB v Solartec, Inc., 310 F. 

App'x .. 829, (6th Cir. 2009)- (machine Superinte:ndent's "right hand man" foun~ not .to be 

managerial where duties included making routine tool purchases, non-routine purchases of 

testing tools and conveying price quotes to management when tool salesmen visited the shop, but 

had no involvement in the selection of vendors, or adjusting disputes with vendors and was 

required to seek approval for finalizing purchase orders); Mack Trucks, Inc., 116 NLRB 1576 

(1956) (finding buyers and assistant buyers managerial because they received requisitions which 

they filed by placing purchase orders, pledged the Employer's credit in amounts ranging from 

$800,000 to $6,000,000, negotiate prices, change delivery dates, and adjust disputes with 

suppliers over rejected items). 

In his supplemental Decision, the Regional Director erred in concluding that the Wolf 

Creek Buyers were like the buyers in Lockheed in that the Wolf Creek "Buyers have little if any 

independent purchasing authority and they often rely on others within the Employer's 

organization to determine which supplier to use. (5/9/17 Decision at 10). Indeed, the Buyers in 

the instant matter issue purchase orders; independently issue a competitive bid if needed; absent 

approval, select the vendor; and complete the purchase. (Id.; Tr. 2016 102 :7-17; 124 :22-125 :2; 

151:20-152:6; 166:4-18; 169:6-17; 175:15-20; 180:24-181:3; 183:15-184:3; Tr. 2017 337:1-5; 
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399:21-25; 375:18-25; 400:16-20 Petitioner Ex. 8 p. 17 at 4.0; p. 19 at 6.2). The Wolf Creek 

Buyers are not laden with the limitations and oversight placed upon the Lockheed buyers. The 

Regional Director's inability to see such discrepancy is prejudicial to the Employer. 

b. The Regional Director's 5/9/17 Supplemental Decision Misapplies A Number 
Of Additional Cases. 

The Regional Director erred in <;omparing t~e Wolf Creek Buyers to non-managerial 

employees whose duties and authority are not parallel. First, the Regional Director compared the 

Buyers in the instant matter to a "Supervisor of Transportation and Work Equipment" who, 

having no "discretion or authority to make the ultimate determination, independent of Company 

consideration and approval, was found to not have managerial authority." Iowa Southern 

Utilities Co., 207 NLRB 341, ~45 (1973). Contra EDP Med. Computer Systs, 284 NLRB 1232 

(1987) (employee who held himself out to the public as a representative of management, found 

to be a managerial employee as it was clear the Employer placed him in a position where 

employees could reasonably believe that he spoke on its behalf). Further controlling the Board's 

decision is that the supervisor "did not 'formulate, determine, and effectuate Respondent's 

policies." Iowa Southern Utilities Co at 345. 

The Regional Director, ignoring on the record testimony, found that "they (the Buyers) 

neither make the ultimate decision to acquire materials or approve the acquisition of materials." 

(5/9/2017 Decision at 10). It is uncontested that the Buyers in the instant matter, have, for at 

least the last 18 years, made the ultimate decision concerning the acquisition of materials. (Tr. 

2016 102:7-17; 119:24; 124:22-125:2; 169:6-i-7; 186:25-187:7; Tr. 2017 328:10-15; 337:1-5; 

367:10-24; Petitioner Ex: 8 p. 19 at 6.2). In fact, Wolf Creek recently relied on the Buyers' input 

and opinion when formulating, determining, and increasing the monetary limitations of items to 

be competitively bid from $5,000 to $50,000. (Tr .. 2017 437:15-438:5). 
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Lastly, in determining that the Buyers are not managerial. employees, the Regional 
' ' 

Director erred in his reliance on The Washington Post Co. 254 NLRB 168 (1981). In The 

Washington Post the assistant purchasing manager was responsible for the "acquisition of stock 

items." (Id at i89). Such items included scotch tape, papet, and preprinted forms for date 

processing. (Id). The assistant purchasing manager spent approximately "half of his time in the 

stock area determining the need for items and reordering them." (Id.).' Using only."price and 

quality as guidelines, [the assistant manager] selects the most appropriate vendor for the 

Employer." (Id). 

The Regional Director reasoned that the Buyers in the instant matter are like the assistant 

purchasing manager in The Washington Post in that "they have little if any independent 

purchasing authority, and they often rely on others within the. Employer's organization to 

determine which supplier to use." (5/9/16 Decision). Indeed, the Buyers in the instant matter 

purchase items beyond tape .and paper, they purchase items for a nuclear power facility, 

including single valves costing $83,000 a piece. (Tr. 2016 63:6). They do so with the authority 

to purchase items up to $250,000 absent any additional approval. (Tr. 2016 67:7; 102:7-17; 

124:22-125:2; 158:4-9; 169:6-17; 179:9-15; Tr. 2017 270:16-24; 331 :15-333:18; 337:1-5; 

356:17-25; 364:9-15; 382:15-20; 401:6-12; 416:16-20; Petitioner Ex. 8 p. 19 at 6.2; Petitioner 

Ex. 9 at 42). 

While price is an important factor; it is by far not the only factor relied on by the Buyers 

in determining to whom the bid will be awarded. Factors such as scheduling or the cost of 

freight may result in the bid being awarded to a supplier other than the lowest cost bidder. (Tr. 

2016 118:18-14; 152:22; 153:4-154:12; 184:4-11; Tr. 2017 327:23-25; 400:12-14). Again, the 

Buyers use their independent judgment in making those determinations. (Id). 
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The facts in Lockheed and similar cases cited by the Regional Director do not align with 

the facts in the instant case. Such cases are not controlling and the Regional Director prejudiced 

Wolf Creek by incorrectly applying the facts in these cases to the facts in this matter, raising 

substantial questions of law and policy. 

3. The RegionalDirector Erred In Failing To Give Appropriate Weight To The 
Substantial Amount Of Funds The Buyers Commit On Behalf Of The Employer. 

Both the 2016 and 2017 Decision discount the Buyers' ability to commit significant 

amounts of the Employer's funds and failed to give credence to well established law highlighting 

the same. 

In Concepts and Designs, the Board emphasized an employee's ability to commit 

substantial .sums of money on behalf of the employer as indicative of managerial status. 

Concepts and Designs, at 957. ("Ability to commit an employer's credit in amounts which are 

substantial, especially where done through exercise of discretion which is not ordinarily 

reviewed, is strong evidence of managerial status.") (citing Swift & Co., 115 NLRB 752, 753 

(1956); American Locomotive Co., 92 NLRB 115, 116-17 (1950)) (emphasis added) (concluding 

that "in carrying· out these duties she 'represents management interests by taking . . . 

discretionary actions that effectively ... implement employer policy."); Girdler Company, 115 

NLRB 726 (1956) (buyers found to be managerial because they had the final authority to commit 

the employer's credit up to $2,000). 

In Federal Tel. & Tel. ·co., 120 NLRB 1652 (1958), the Board excluded buyers as 

managerial where, without approval, they were authorized to order merchandise in the amount of 

$2,500 or less, and purchase large quantities of merchandise. The Board found this authority 

demonstrated a. prerogative of management and interests aligned with management; See also 

Western Gear Corporation, 160 NLRB 272 (1966) (buyers excluded as managerial where they 
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had discretion to pledge employer's credit up to $5,000); The Grocers Supply Co. Inc., 160 

NLRB 485 (1966) (buyers excluded as managerial where they exercised judgment in purchasing 

decisions and pledged Employer's credit, ptirchased products supplied to employer's customers, 

handled ordering, checking, filing, and other functions incident to buying, including negotiations 

with suppliers); Salinas Newspapers, Inc., 279 NLRB 1007 (May 19, 1986) (credit managers 

excluded as_ managerial where they extended and denied credit of the employer, and where they 

exercised discretion independence in making these decisions, subject to limited oversight). 

In an attempt to distinguish the Board's decision in Concepts & Designs,, the Regional 

Director, in his 2/16/16 Decision, emphasized but failed to rely on evidence that the employee in 

Concepts & Designs,· attended management meetings, "meetings with vendors" and "committed 

the employer's credit, regardless of amount, without being reviewed by other officials of the 

employer." (02116/16 Decision at 12). 

Contrary to the Regional Director's analysis, the Board in Concepts & Designs, did not 

find the employee's ability to commit employer funds to be limitless. (Id). Nor did the Board 

find the buyer's purchases to be immune from management review. (Id). Rather, the Board in 

Concepts & Designs, expressly noted that "those purchasing duties [are] not ordinarily reviewed 

by any other official of Respondent." (Id at 957) (emphasis added). Likewise, in this matter, 

Buyers testified that although management possessed the ability, it did not regularly review 

purchase orders. (Tr. 2016 86:2-14; 102:7-17; 124:22-}25:2; 169:6-17; 187:4-7). 

In his 5/9/17 Supplemental Decision, the Regional Director stated that "[a]lthough the 

[B]uyers still act as the Employer's agent to commit the Employer's funds by issuing purchase 

orders, they neither make the ultimate decision to acquire materials or approve the acquisition of 

materials." (5/9/17 Decision at 10). In fact, undisputed testimony supports the exact opposite 
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claim. Buyers are still responsible for committing funds in the company's best interest and such 

actions demonstrate that the Buyers are still managerial employees. (Tr. 366:4-18). Indeed, the 

Buyers financially commit the E.µ1ployer's funds in substantial amounts. It is uncontested those 

amounts totaled $21 million in 2015. (Tr. at 124:22-125:2; 169:6-24; 204:22-205:1). Further, 

the Regional Director ignored the over $300,000 annual savings the Employer enjoyed due to the 

Buyers' cost savings measures, as indicative of a managerial employee. (2/16/16 Decision at 11 ). 

The Buyers themselves even testified that without prior approval or necessarily 

subsequent review, they independently initiate purchase orders committing the Employer's credit 

in amounts that are substantial. (Tr. 2016 102:7-17; 124:22.:.125:2; 169:6-17; Tr. 2017 337:1-5; 

Petitioner Ex. 8 p. 19 at 6.2). Additionally, the Buyers negotiate the final purchase price for 

goods and services. (Tr. 2016 161 :13-18; Tr. 2017 326:24-326:1; 327:9-13; Petitioner Ex. 8 p. 19 

at 6.2). These purchase orders are not reviewed prior to their issuance. (Tr. 2016 187:4-7; 

Petitioner Ex. 8 p. 19 at 6.2). See Simplex Industries, Inc., 243 NLRB 111 (1979) (buyer 

committed approximately $5.75 million, found to be managerial based purchasing decisions 

predicated on "price, delivery, [and] quality," with limitations on quality by the standards 

established by the quality control department; authority to contract with new vendors and change 

vendors, provided quality control standards are met); American Locomotive Co., 92 NLRB 115 

(1950) (buyers who purchased $6 million of material each year, found to be managerial in that 

they negotiated credit and replacements when defective material delivered and tried to direct 

profitable business to suppliers who give special consideration on orders of critical material). 

See Hunt & Mottett Co., 206 NLRB 285 (1973) (buyers managerial and therefore excluded from 

the Act where employer argued that Buyers were vested with a substantial degree of discretion in 

decision and able to pledge large amounts of employer's credit). 
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The Regional Director further ignored the overwhelming evidence in the record .that the 

·Buyers' interests are sufficiently aligned with management. As in Concepts & Designs, Inc., the 

Buyers regularly confer with potential suppliers, discuss, ·and evaluate ,exceptions to RFQs, and 

negotiate prices and transportation costs without management intervention. (Tr. at 161: 13-18; 

170:4-171:10). Despite this compelling evidence and the Petitioner's failure to even come close 

to satisfying its burden of proof, the Regional Director found that the Buyers are more closely 

aligned with employees than management, and therefore, entitled to the protection of the Act. 

(02/16/16 D&O, p. 12-13). This error should be reviewed and reversed. 

V. CONCLUSION 

As demonstrated in the record, including the transcripts, exhibits, 2016 Decision and 

Order and 2017 Supplemental Decision, there is ample evidence that Petitioner has failed to meet 

its burden of material change and that the Buyers are managerial employees, not covered by the 

Act. Accordingly, the Regional Director's DeGision and Order, as it -relates to the managerial 

status of the Buyers, and Supplemental Decision and, warrant review. 

Respectfully submitted, 

Isl Brian J Christensen 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

WOLF CREEK NUCLEAR OPERATING CORPORATION 
Employer 

and Case 14-RC-168543 

INTERNATIONAL BROTHERHOOD OF ELECTRICAL WORKERS, 
LOCAL225 

Petitioner 

ORDER 

The Employer's Request for Review of the Regional Director's Supplemental 
Decision is denied as it raises no substantial issues warranting review. 1 

1 We agree with the Regional Director's decision not to give preclusive effect to a 2000 
decision by a former Acting Regional Director that evaluated the managerial status of 
the Buyer employees at issue here. In doing so, we note that the Employer's 
progressive changes to its own operating procedures, including increasing the amount 
of single-source and preferred suppliers, has led to a reduction in competitive bidding 
and therefore in the discretion Buyers exercise in the procurement process. This 
"material[ly] differentiating fact" is more than sufficient to meet the Petitioner's burden 
and warrant relitigation. Wolf Creek Nuclear Operating Corp., 365 NLRB No. 55, slip op. 
at 3 fn. 7 (2017). Chairman Miscimarra agrees with his colleagues that the Petitioner 
has proven changed circumstances sufficient to warrant revisiting the Buyers' 
managerial status. In doing so, Chairman Miscimarra does not rely, as the Regional 
Director did, on the changes to the Employer's requisition and procurement software, 
known as EMPAC. In his view, the revisions to EMPAC merely automated certain 
functions and reminded Buyers of preexisting boundaries on their discretionary authority 
without actually further diminishing that authority. 

Although Member Pearce adheres to the views expressed in his dissent in Wolf 
Creek Nuclear Operating Corp., Id. slip op. at 4-6, he agrees that the Employer's 
Request for Review of the Regional Director's Supplemental Decision fails to raise 
substantial issues warranting review. 

In denying review, we do not rely on the Regional Director's citation to Solartec, 
Inc., 352 NLRB 331 (2008), a two-member Board decision. See New Process Steel, L. 
P. v. NLRB, 560 U.S. 674 (2010). Additionally, we note that the Employer's reliance on 
Concepts & Designs, Inc., 318 NLRB 948, 957 (1995), enfd. 101 F.3d 1243 (8th Cir. 
1996), is misplaced. In that case, the Board did not pass on the issue of managerial 
status. The respondent prevailed on that issue before the judge, and the respondent 
was the only party that filed exceptions to the judge's decision. 
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PHILIP A. MISCIMARRA, 

MARK GASTON PEARCE, 

LAUREN McFERRAN, 

Dated, Washington, D.C., October 27, 2017 

CHAIRMAN 

MEMBER 

MEMBER 



MATIKIRK 
PRESIDENT 

October 30, 2017 

Jayne Pearson 

LOCAL UNION 225 

INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS 

1550 Oxen Ln NE 
Burlington, KS 66839 

Mrs. Pearson: 

Subject: Request for Negotiation of Wages and Working Conditions of the Buyers 

JASON IANACONE 
BUSINESS MANAGER 

Enclosed is the final decision of the NLRB. Their ruling in case 14-RC-168543 is that the 
Company's argument did not raise substantial issues warranting review. They further state that 
they agree with the former Regional Director. 

As stated in Article 9 of the CBA, we would like to begin negotiations for their wages and 
working conditions as soon as possible. The first.items of business are mutually deciding on 
dates, times, and location of these negotiations. 

Please contact me if you have any questions of clarification or would like to meet prior to 
beginning formal negotiations. 

Sincerely, 

Jason Ianacone 
Business Manager 
IBEW Local 225 

Enclosures: 1 

cc: Adam Heflin, President and CEO 
Todd Newkirk, International Representative 
Matt Kirk, President IBEW Local 225 
Rhonda Bewley, Recording Secretary IBEW Local 225 

PO BOX 404 • BURLINGTON, KANSAS 66839 

( 
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Covel, Julie 

From: 
Sent: 

Christensen, Brian J. (Kansas City) < Brian.Christensen@jacksonlewis.com> 
Tuesday, November 14, 2017 2:01 PM 

To: Coffman, Carla K.; Moore, Trecia (Kansas City) 
Subject: Re: 14-CA-181053 and 14-CA-182226 Wolf Creek Nuclear Operating Corp. 

Your understanding of the employer's position in this matter is correct. 

Please note we have a new Suite number effective November 2, 2017: 

Brian J. Christensen 

Attorney at Law 

Jackson lewis P.C. 

7101 College Blvd. 
Suite 1200 

Overland Park, KS 66210 

Direct: (913) 982-5761 I Main: (913) 981-1018 

Brian.Christensen@jacksonlewis.com I www.jacksonlewis.com 

Jackson Lewis P.C. is included in the AmLaw 100 law firm ranking and is a proud member of the CEO Action for 
Diversity and Inclusion initiative 

On: 14 November 2017 13:59, "Coffman, Carla K." <Carla.Coffman@nlrb.gov> wrote: 
Trecia and Brian, 
This email is a follow-up to the voice mail message I just left for Trecia in the above-captioned matters. These cases 
were formerly assigned to Field Attorney Mike Werner, but have been reassigned to me since he is no longer with the 
Board. It is my understanding that after the Board issued its decision to deny the Employer's Request for Review of the 
RD's Decision in Case 14-RC-168543 regarding the managerial status of the Buyers, the Union renewed its request to 
bargain over the Buyers unit. It is also my understanding that the Employer denied that request and plans to "test cert" 
via the failure to bargain charge (14-CA-181053). The other charge (14-CA-182226) deals with the alleged retaliatory 
evaluation issued to one of the Buyers in 2016, and the Employer's position in that case is that the Buyers are 
managerial and therefore, not protected by Section 7 of the Act. 

If you could confirm that this is still the Employer's position in these matters, either via phone or by responding to this 
email, I w_ould appreciate it. If you have any questions or wish to discuss the matter in more detail, please feel free to 
give me- a call. 

Thank you, 
Carla 

1 
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Carla K. Coffman I Senior Field 
Examiner 
National Labor Relations Board, Subregion 17 
8600 Farley Street - Suite 100 
Overland Park, Kansas 66212 
(913) 275-6536 - direct 
(913) 967-3010 ~fax 
(202) 67 4-5225 - mobile 
carfa.coffman@nfrb.gov 

Confidentiality Note: This e-mail, and any attachment to it. contains privileged and corifidential information intended only for the use of the individual(s) or entity 
named on the e-mail. If the reader of this e-mail is not the intended recipient, or the employee or agent responsible for delivering it to the intended recipient, you 
are hereby notified that reading it is strictly prohibited. If you have received this e-mail in error, please.immediately return ii to the sender and delete it from your 
system. Thank you. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SUBREGION 17 

WOLF CREEK NUCLEAR OPERATING 
CORPORATION 

and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 

Case 14-CA-181053 

COMPLAINT AND NOTICE OF HEARING 

This Complaint and Notice of Hearing is based on a charge filed by International 

Brotherhood of Electrical Workers, Local 225 (the Union). It is issued pursuant to Section 1 O(b) 

of the National Labor Relations Act (the Act), 29 U.S.C. § 151 et seq., and Section 102.15 of the 

Rules and Regulations of the National Labor Relations Board (the Board) and alleges that Wolf 

Creek Nuclear Operating Corporation (Respondent) has violated the Act as described below. 

1. 

The charge in this proceeding was filed by the Union on July 28, 2016, and a copy was 

served on Respondent by U.S. mail on that same date. 

2. 

(a) At all material times, Respondent has been a corporation with an office and place of 

business in Burlington, Kansas, Respondent's facility, and has been engaged in the production, 

transmission, and retail sale of electricity. 

(b) During the 12-month period ending October 31, 2017, a representative period, 

Respondent in conducting its operations described above in paragraph 2(a), pur~hased and 

received at its Burlington, Kansas facility goods and services valued in excess of $50,000 

directly from points outside the State of Kansas. 
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( c) During the same period described above in paragraph 2(b ), Respondent provided 

goods and services valued in excess of $50,000 to States other than the State of Kansas. 

( d) At all material times, Respondent has been an employer engaged in commerce within 

the meaning of Section 2(2), ( 6), and (7) of the Act. 

3. 

At all material times, the Union has been a labor organization within the meaning of 

Section 2( 5) of the Act. 

4. 

(a) The following employees (the Unit) of Respondent constitute a unit appropriate for 

the purposes of collective bargaining within the meaning of Section 9(b) of the Act: 

All full-time and regular part-time Buyers I, II, III and Lead Buyer 
employed by the Employer at its facility near Burlington, Kansas, 
EXCLUDING all office clerical employees, professional 
employees, managerial employees, guards and supervisors as 
defined by the Act, and all other employees. 

(b) On February 24, 2016, in Case 14-RC-168543, a representation election was 

conducted among the employees in the Unit and, on March 8, 2016, the Union was certified as 

the exclusive collective-bargaining representative of the Unit. 

(c) At all times since February 24, 2016, based on Section 9(a) of the Act, the Union has 

been the exclusive collective-bargaining representative of the Unit. 

5. 

(a) About February 29, 2016, the Union, by telephone, requested that Respondent 

recognize it as the exclusive collective-bargaining representative of the Unit and bargain 

collectively with the Union as the exclusive collective-bargaining representative of the Unit. 



(b) About October 30, 2017, the Union, by letter, renewed its request that Respondent 

recognize it as the exclusive collective-bargaining representative of the Unit and bargain 

collecti~ely with the Union as the exclusive collective-bargaining representative of the Unit. 

(b) Since about February 29, 2016, Respondent has failed and refused to recognize and 

bargain with the Union as the exclusive collective-bargaining representative of the Unit. 

6. 

(a) About February 29, 2016, the Union, by e-mail, requested that Respondent furnish 

the Union with the following information: 

1. Current pay information for the 4 existing Buyers 
2. Salary information for the last3 years for all Buyers including the recently retired 

Lead Buyer 
3. Classification seniority information, including past titles for the existing buyers 
4. Site Seniority information for all the buyers 
5. Return of any Employee at will letters in the Current Employee 
6. Par Bonus amounts for the last 3 years for all Buyers 

(b) The information requested by the Union, as described above in paragraph 6(a), is 

necessary for, and relevant to, the Union's performance of its duties as the exclusive ·collective-

bargaining representative of the Unit. 

(c) Since about February 29, 2016, Respondent has failed and refused to furnish the 

Union with the information requested by it as described above in paragraph 6(a). 

7. 

By the conduct described above in paragraphs· 5 and 6, Respondent has been failing and 

refusing to bargain collectively and in good faith with the exclusive collective-bargaining 

representative of its employees in violation of Section 8(a)(l) and (5) of the Act. 



8. 

The unfair labor practices of Respondent described above affect commerce within the 

meaning of Section 2( 6) and (7) of the Act. 

9. 

As part of the remedy for Respondent's unfair labor practices alleged above in paragraphs 

5 and 6, the General Counsel seeks an Order requiring Respondent to bargain in good faith with 

the Union, on request, for the period required by Mar-Jae Poultry Co., 136 NLRB 785 (1962), as 

the recognized bargaining representative in the appropriate unit. The General Counsel further 

seeks all other relief as may be just and proper to remedy the unfair labor practices alleged. 

ANSWER REQUIREMENT 

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the Board's Rules 

and Regulations; it must file an answer to the complaint. The answer must be received by this 

office on or before December 12, 2017, or postmarked on or before December 11, 2017. 

Respondent should file an original and four copies of the answer with this office and serve a 

copy of the answer on each of the other parties. 

An answer may also be filed electronically through the Agency's website. To file 

electronically, go to www.nlrb.gov, click on E-File Documents, enter the NLRB Case Number, 

and follow the detailed instructions. The responsibility for the receipt and usability of the answer 

rests exclusively upon the sender. Unless notification on the Agency's website informs users 

that the Agency's E-Filing system is officially determined to be in technical failure because it is 

unable to receive documents for a continuous period of more than 2 hours after 12:00 noon 

(Eastern Time) on the due date for filing, a failure to timely file the answer will not be excused 



on the ~asis that the transmission could not be accomplished because the Agency's website was 

off-line or unavailable for some other reason. The Board's Rules and Regulations require that an 

answer be signed by counsel or non-attorney representative for represented parties or by the 

party if not represented. See Section 102.21. If the answer being filed electronically is a pdf 

document containing the required signature, no paper copies of the answer need to be transmitted 

to the Regional Office. However, if the electronic version of an answer to a complaint is no~ a 

pdf file containing the required signature, then the E-filing rules require that such answer 

containing the required signature continue to be submitted to the Regional Office by traditional .. 
means within three (3) business days after the date of electronic filing. Service of the answer on 

each of the other parties must still be accomplished by ·means allowed under the Board's Rules 

and Regulations. The answer may not be filed by facsimile transmission. If no answer is filed, 

or if an answer is filed untimely, the Board may find, pursuant to a Motion for Default Judgment, 

that the allegations in the complaint are true. 

NOTICE OF HEARING 

PLEASE TAKE NOTICE THAT on a date and time to be determined, at the Sharon K. 

Evans Hearing Room, National Labor Relations Board Subregion 17, 8600 Farley Street - Suite 

100, Overland Park, Kansas, and on consecutive days thereafter until concluded, a hearing will 

be conducted before an administrative law judge of the National Labor Relations Board. At the 

hearing, Respondent and any other party to this proceeding have the right to appear and present 

testimony regarding the allegations in this complaint. The procedures to be followed at the 

hearing are described in the attached Form NLRB-4668. The procedure to request a 

postponement of the hearing is described in the attached Form NLRB-4338. 



Dated: November 28, 2017 

Attachments 

LEONARD J. PEREZ 
REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS BOARD 
REGION 14, BY: 

/s/MARYG. TAVES 
MARYG. TAVES 
OFFICER-IN-CHARGE 
NATIONAL LABOR RELATIONS BOARD 
SUBREGION 17 
8600 Farley St Ste 100 
Overland Park, KS 66212-4677 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SUBREGION 17 

WOLF CREEK NUCLEAR OPERA TING 
CORPORATION 

and 

THE INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 

Case 14-CA-181053 

AFFIDAVIT OF SERVICE OF: Complaint and Notice of Hearing (with forms NLRB-
4338 and NLRB-4668 attached) 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that on 
November 28, 2017, I served the above-entitled document(s) by certified or regular mail, as noted 
below, upon the following persons, addressed to them at the following addresses: 

Jayne Pearson , Labor Relations 
Wolf Creek Nuclear Operating Corporation 
1550 Oxen Lane 
Burlington, KS 66839 

Brian J. Christensen , Attorney 
Jackson Lewis P.C. 
7101 College Blvd Ste 1200 
Overland Park, KS 66210-2153 

Trecia L. Moore , Attorney 
Jackson Lewis P.C. 
7101 College Blvd Ste 1200 
Overland Park, KS 66210-2153 

William R. Lawrence , Attorney 
Lawrence & Associates 
1405 George Court, Apt 7 
Lawrence, KS 66044 

Jason Ianacone, Business Manager 
International Brotherhood of Electrical Workers, 

Local 225 
P.O. Box404 
Burlington, KS 66839 

November 28, 2017 
Date 

CERTIFIED MAIL, RETURN 
RECEIPT REQUESTED 

7016 0600 0000 6126 7828 

FIRST CLASS MAIL 

FIRST CLASS MAIL 

FIRST CLASS MAIL 

CERTIFIED MAIL 
7016 0600 0000 6126 7835 

Karen Clemoens, Designated Agent of NLRB 
Name 

Isl Karen Clemoens 
Signature 



FORM NLRB 4338 
(6-90) 

UNITED ST ATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

NOTICE 

Case 14-CA-181053 

The issuance of the notice of formal hearing in this case does not mean that the matter 
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office 
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be 
pleased to receive and to act promptly upon your suggestions or comments to this end. 

An agreement between the parties, approved by the Regional Director, would serve to 
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at 
the date, hour, and place indicated. Postponements will not be granted unless good and 
sufficient grounds are shown and the following requirements are met: 

(1) The request must be in writing. An original and two copies must be filed with the 
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of 
Judges when appropriate under 29 CFR 102.l 6(b ). 

(2) Grounds must be set forth in detail; 

(3) Alternative dates for any rescheduled hearing must be given; 

( 4) The positions of all other parties must be ascertained in advance by the requesting 
party and set forth in the request; and 

(5) Copies must be simultaneously served on all other parties (listed below), and that fact 
must be noted on the request. 

Except under the most extreme conditions, no request for postponement will be granted during 
the three days immediately preceding the date of hearing. 

Jayne Pearson, Labor Relations 
Wolf Creek Nuclear Operating Corporation 
1550 Oxen Lane 
Burlington, KS 66839 

Brian J. Christensen, Attorney 
Jackson Lewis P.C. 
7101 College Blvd Ste 1200 
Overland Park, KS 66210-2153 

Trecia L. Moore, Attorney 
Jackson Lewis P.C. 
7101 College Blvd Ste 1200 
Overland Park, KS 66210-2153 

William R. Lawrence, Attorney 
Lawrence & Associates 
1405 George Court, Apt 7 
Lawrence, KS 66044 

Jason Ianacone, Business Manager 
International Brotherhood of Electrical Workers, 

Local 225 
P.O. Box 404 
Burlington, KS 66839 



Fonn NLRB-4668 
(6-2014) 

Procedures in NLRB Unfair Labor Practice Hearings 

The attached complaint has scheduled a hearing that will be conducted by an administrative law judge (ALJ) of the 
National Labor Relations Board who will be an independent, impartial finder of facts and applicable law. You may 
be represented at this hearing by an attorney or other representative. If you are not currently represented by an 
attorney, and wish to have one represent you at the hearing, you should make such arrangements as soon as possible. 
A more complete description of the hearing process and the ALJ's role may be found at Sections I 02.34, 102.35, 
and 102.45 of the Board's Rules and Regulations. The Board's Rules and regulations are available at the following 
link: www.nlrb.gov/sites/default/files/attachments/basic-page/node-17 l 7 /rules and regs part I 02.pdf. 

The NLRB allows you to file certain documents electronically and you are encouraged to do so because it ensures 
that your government resources are used efficiently. Toe-file go to the NLRB's website at www.nlrb.gov, click on 
"e-file documents," enter the 10-digit case number on the complaint (the first number ifthere is more than one), and 
follow the prompts. You will receive a confirmation number and an e-mail notification that the documents were 
successfully filed. 

Although this matter is set for trial, this does not mean that this matter cannot be resolved through a 
settlement agreement. The NLRB recognizes that adjustments or settlements consistent with the policies of the 
National Labor Relations Act reduce government expenditures and promote amity in labor relations and encourages 
the parties to engage in settlement efforts. 

I. BEFORE THE HEARING 

The rules pertaining to the Board's pre-hearing procedures, including rules concerning filing an answer, requesting a 
postponement, filing other motions, and obtaining subpoenas to compel the attendance of witnesses and production 
of documents from other parties, may be found at Sections 102.20 through 102.32 of the Board's Rules and 
Regulations. In addition, you should be aware of the following: 

• Special Needs: If you or any of the witnesses you wish to have testify at the hearing have special needs 
and require auxiliary aids to participate in the hearing, you should notify the Regional Director as soon as 
possible and request the necessary assistance. Assistance will be provided to persons who have handicaps 
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R. 
100.603. 

• Pre-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a telephonic 
prehearing conference with the parties. During the conference, the ALJ will explore whether the case may 
be settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to 
resolve or narrow outstanding issues, such as disputes relating to subpoenaed witnesses and documents. 
This conference is usually not recorded, but during the hearing the ALJ or the parties sometimes refer to 
discussions at the pre-hearing conference. You do not'have to wait until the prehearing conference to meet 
with the other parties to discuss settling this case or any other issues. 

II. DURING THE HEARING 

The rules pertaining to the Board's hearing procedures are found at Sections 102.34 through 102.43 of the Board's 
Rules and Regulations. Please note in particular the following: 

• Witnesses and Evidence: At the hearing, you will have the right to call, examine, and cross-examine 
witnesses and to introduce into the record documents and other evidence. 

• Exhibits: Each exhibit offered in evidence must be provided in duplicate to the court reporter and a 
copy of each of each exhibit should be supplied to the ALJ and each party when the exhibit is offered 

(OVER) 



Form NLRB-4668 
(6-2014) 

in evidence. If a copy of any exhibit is not available when the original is received, it will be the 
responsibility of the party offering such exhibit to submit the copy to the ALJ before the close of hearing. 
If a copy is not submitted, and the filing has not been waived by the ALJ, any ruling receiving the exhibit 
may be rescinded and the exhibit rejected. 

• Transcripts: An official court reporter will make the only official transcript of the proceedings, and all 
citations in briefs and arguments must refer to the official record. The Board will not certify any transcript 
other than the official transcript for use in any court litigation. Proposed corrections of the transcript 
should be submitted, either by way of stipulation or motion, to the ALJ for approval. Everything said at the 
hearing while the hearing is in session will be recorded by the official reporter unless the ALJ specifically 
directs off-the-record discussion. If any party wish.es to make off-the-record statements, a request to go off 
the record should be directed to the ALJ. 

• Oral Argument: You are entitled, on request, to a reasonable period of time at the close of the hearing for 
oral argument, which shall be included in the transcript of the hearing. Alternatively, the ALJ may ask for 
oral argument if, at the close of the hearing, if it is believed that such argument would be beneficial to the 
understanding of the contentions of the parties and the factual issues involved. 

• Date for Filing Post-Hearing Brief: Before the hearing closes, you may request to file a written brief or 
proposed findings and conclusions, or both, with the ALJ. The ALJ has the discretion to grant this request 
and to will set a deadline for filing, up to 35 days. 

III. AFTER THE HEARING 

The Rules pertaining to filing post-hearing briefs and the procedures after the ALJ issues a decision are found at 
Sections 102.42 through 102.48 of the Board's Rules and Regulations. Please note in particular the following: 

• Extension of Time for Filing Brief with the ALJ: ·If you need an extension of time to file a post-hearing 
brief, you must follow Section 102.42 of the Board's Rules and Regulations, which requires you to file a 
request with the appropriate chief or associate chief administrative law judge, depending on where the trial 
occurred. You must immediately serve a copy of any request for an extension of time on all other 
parties and furnish proof of that service with your request. You are encouraged to seek the agreement 
of the other parties and state their positions in your request. 

• ALJ's Decision: In due course, the ALJ will prepare and file with the Board a decision in this matter. 
Upon receipt of this decision, the Board will enter an order transferring the case to the Board and 
specifying when exceptions are due to the ALJ's decision. The Board will serve copies of that order and 
the ALJ's decision on all parties. 

• Exceptions to the ALJ's Decision: The procedure to be followed with respect to appealing all or any part 
of the ALJ's decision (by filing exceptions with the Board), submitting briefs, requests for oral argument 
before the Board, and related matters is set forth in the Board's Rules and Regulations, particularly in 
Section 102.46 and following sections. A summary of the more pertinent of these provisions will be 
provided to the parties with the order transferring the matter to the Board. 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

SUBREGION 17 

WOLF CREEK NUCLEAR OPERA TING 
COROPORA TION 

and 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 

) 
) 
) 
) 
) 
) 
) 

Case 14-CA-181053 

RESPONDENT'S ANSWER TO COMPLAINT 

Wolf Creek Nuclear Operating Corporation ("WCNOC"), Respondent in the above-

captioned matter files this Answer to the Complaint dated November 28, 2017. 

1. Admitted. 

2(a). Admitted. 

2(b). Admitted. 

2(c). Admitted. 

2(d). Admitted. 

3. Admitted. 

4(a). Denied. 

4(b ). Admitted. 

4(c). Admit that an election was conducted but denied that the Unit was 

properly certified. 

5(a). Admitted. 

5(b ). Admitted. 

S(b)[sic]. Admitted that WCNOC has declined to recognize the Union as the 

collective bargaining representative of the Unit and to bargain collectively because the 
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employees within the purported Unit are not covered by the Act and, therefore, do not constitute 

an appropriate unit for bargaining. The remaining allegations in this paragraph are denied. 

6(a). Admitted. 

6(b ). Denied. 

6(c). Admitted that WCNOC has declined to provide the Union information 

about the purported Unit because the employees within the purported Unit are not covered by the 

Act and, therefore, do not constitute an appropriate unit for bargaining. The remaining 

allegations in this paragraph are denied. 

7. Admitted that WCNOC has declined to recognize the Union as the 

collective bargaining representative of the purported Un\t and to bargain collectively because the 

employees within the purported Unit are not covered by the Act and, therefore, do not constitute 

an appropriate unit for bargaining. WCNOC denies having violated the Act. The remaining 

allegations in this paragraph are denied. 

8. Denied. 

9. Because WCNOC has not engaged in any unlawful conduct, it denies the 

General Counsel's claims for relief and denies that the General Counsel is entitled to the relief 

sought. The remaining allegations in this paragraph are denied. 

10. Respondent denies each and every allegation not specifically admitted in 

its Answer and further denies that the General Counsel is entitled to any remedy against 

Respondent. 

11. Having fully answered all counts of the Complaint in accordance with the 

Board's Rules and Regulati_ons, Respondent submits that the allegations of the Complaint have 

no merit and should be dismissed in their entirety. 

- 2 -



AFFIRMATIVE AND OTHER DEFENSES 

1. The Complaint should be dismissed because the allegations contained 

within it are barred by the doctrine of res judicata and/or collateral estoppel. 

2. The Complaint fails to state a claim upon which relief may be granted. 

3. At all relevant times WCNOC has acted lawfully and in good faith and has 

not violated any rights that may be secured to any individual or labor organization under the Act. 

4. The employees at issue are managerial as defined by the Act and, 

therefore, are not properly included in the purported bargaining unit. 

5. The Bargaining Unit at issue was not properly certified because it is 

comprised of employees who are not covered by the Act. 

WHEREFORE, having fully answered all allegations of this Complaint in 

accordance with Sections 102.20 and 102.21 of the Board's Rules and Regulations, Respondent 

submits that the allegations of the Complaint have no merit and should be dismissed. 

Dated at Overland Park, Kansas this 81h day of December 2017. 

Respectfully submitted, 

JACKSON LEWIS P.C. 

By Isl Brian J Christensen 
Brian J. Christensen 
7101 College Boulevard 
Suite 1200 
Overland Park, KS 66210 
Telephone (913) 981-1018 
Fax (913) 981-1019 
Brian.Christensen@jacksonlewis.com 

Attorneys for Respondent Wolf Creek 
Nuclear Operating Corporation 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that on December 8, 2017: 

The Answer of Respondent was electronically filed with the Subregion, via the 
agency's website: 

Mary Taves 
Officer-In-Charge 
National Labor Relations Board, Subregion 17 
8600 Farley, Suite 100 
Overland Park, KS 66212 

A copy of the Answer of Respondent was served via First Class U.S. Mail, 
postage prepaid to: 

4823-3148-5272, v. 1 

William R. Lawrence, Attorney 
Lawrence & Associates 
1405 George Court, Apt. 7 
Lawrence, KS 66044 

- 4 -

Isl Brian J Christensen 
Brian J. Christensen, Attorney 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 
WOLF CREEK NUCLEAR OPERATING CORP. 
 
  and      Case 14-CA-181053 
 
INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225 
 
 

ORDER TRANSFERRING PROCEEDING TO THE BOARD 
and 

NOTICE TO SHOW CAUSE 
 
 On December 20, 2017, the General Counsel filed with the National Labor 

Relations Board Motions to Transfer Case to Board and for Summary Judgment, on the 

ground that the Respondent is attempting to relitigate the issues in Case 14-RC-168543.  

Having duly considered the matter, 

 IT IS ORDERED that the above-entitled proceeding be transferred to and 

continued before the Board in Washington, D.C. 

 NOTICE IS GIVEN that any party seeking to show cause why the General 

Counsel’s motion should not be granted must do so in writing, filed with the Board in 

Washington, D.C., on or before January 4, 2018 (with affidavit of service on the parties to 

this proceeding).  Any briefs or statements in support of the motion shall be filed by the 

same date. 

 Dated, Washington, D.C., December 21, 2017. 

 By direction of the Board: 

              Roxanne Rothschild 
 
          Deputy Executive Secretary 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225, 

-and- 

WOLF CREEK NUCLEAR OPERATING 
CORPORATION. 

Case 14-CA-181053 

EMPLOYER’S RESPONSE TO GENERAL COUNSEL’S MOTION TO 
TRANSFER CASE TO BOARD AND FOR SUMMARY JUDGMENTAND 

NOTICE TO SHOW CAUSE 

On December 20, 2017, Counsel for the General Counsel filed a Motion To Transfer 

Case To Board And For Summary Judgment Decision And Order On Test Of Certification.  On 

December 21, 2017, the Board issued an Order Transferring Proceeding to the Board and Notice 

To Show Cause.  

Wolf Creek Nuclear Operating Corporation (“Wolf Creek” or “Respondent”) generally 

agrees with the General Counsel’s procedural timeline and that this case involves a test of 

certification.  Respondent is challenging the Regional Director’s certification of Charging Party 

as the collective bargaining representative of the employees in the unit found appropriate in case 

14-RC-168543.  Respondent also challenges the Regional Director’s Supplemental Decision of 

May 9, 2017, wherein the Regional Director erroneously determined that the certified employees 

are not managerial employees and, therefore, are eligible for representation under the Act. 

Wolf Creek reasserts, preserves, and does not waive any and all arguments presented by 

it in 14-RC-168543.   



Wolf Creek hereby responds in opposition to Counsel for the General Counsel’s motion: 

I. Summary Judgment Should Be Denied Because the Regional Director Erred in 
Finding that the Petitioned for Employees Are Not Managerial and He Erred in 
Certifying the Election in Case 14-RC-168543. 

Summary Judgment should be denied and the Region’s Certification of Representative in 

Case 14-RC-168543 should be revoked. As argued in Wolf Creek’s Request for Review of the 

Regional Director’s Decision and Order of February 16, 2016, and in its Request for Review of 

the Regional Director’s Supplemental Decision of May 9, 2017, the Board should deny the 

General Counsel’s Motion for Summary Judgment.  The Regional Director erroneously 

determined that the petitioned for employees are not managerial employees and, therefore, are 

eligible to seek representation under the Act.   

In 2000, the (Region 17) Acting Regional Director issued a Decision, Order and 

Clarification of Bargaining Unit in Case 17-UC-210 (“Decision”).  In that Decision, the Acting 

Regional Director found the same group of employees petitioned for in Case 14-RC-168543 to 

be “managerial employees,” and thereby excluded from coverage under the Act.  Today, the 

certified group of employees continue to perform the same essential duties and the same 

functions as they performed at the time of the 2000 Decision.   

Summary Judgment should be denied because the Regional Director erred in finding that 

a computer system (EMPAC), used by the petitioned for employees in 2000, and still used today, 

materially changed the employees’ jobs so as to render them employees under the Act—in fact, 

as witness testimony established—it did not.  Instead, employees continue to perform the same 

duties, using the same system, as they did at the time of the Decision in 17-UD-210.  The 

Decision enumerates thirty-five essential functions and tasks assigned to the petitioned for 

employees.  Those duties and assignments have not changed and continue to be a central part of 



the Buyers’ job.  Technological advances may have made the Buyer position more efficient but 

they did not alter the Buyers’ managerial status.  The Regional Director, ignoring key facts and 

legal authority, failed to recognize that computerization of a job does not amount to removal of 

an employee’s managerial status. Constellation Power Source Generation, Inc., 2000 NLRB 

Lexis 942, *104-05 (2000); United Tech. Corp., 287 N.L.R.B. 198, 204 (1987) (finding 

technological advancements did not significantly alter job duties); John P. Scripps Newspaper 

Corp., 329 NLRB 854, 861 (1999) (finding “differences in the methodology or the manner in 

which they perform their job, including use of technology . . . . [ ] however, do not change the 

fundamental character of their job duties or their primary function of making advertisements 

ready for insertion into the newspaper.”).  This misapplication of facts and law by the Regional 

Director is an error that should not stand.   

II. The Regional Director Incorrectly Applied Concepts & Designs, Inc., and Lockheed-
California Company to Support His Finding That the Petitioned For Unit 
Constituted an Appropriate Unit For Representation. 

The Regional Director erred in failing to properly apply applicable Board precedent set 

forth in Concepts & Designs, Inc., 318 NLRB 948 (1995), and in Lockheed-California Co., 217 

NLRB 573 (1975). 

Like the Buyers in the instant case, the managerial Buyers in Concepts & Designs

purchased items on behalf of their employer using a process strikingly similar to that used by 

Wolf Creek Buyers. Despite the almost identical duties and processes between the Concepts & 

Designs managerial buyers and the Wolf Creek managerial Buyers, the Regional Director 

mistakenly found that such similarities in duties were not determinative of whether the petitioned 

for Buyers were managerial employees under the Act. 



As for his misapplication of Lockheed, the Regional Director ignored substantial and 

material evidence that the Wolf Creek Buyers engage in managerial duties and responsibilities 

beyond the scope of the non-managerial Lockheed buyers.  Important is that the Wolf Creek 

Buyers exercise substantial discretion in the performance of their duties, whereas the Lockheed

buyers did not.  Instead of comparing the duties of the Wolf Creek Buyer’s to those of the 

Lockheed buyers, the Regional Director erroneously limited his comparison, and made his 

determination, on only their independent purchasing authority.  

As the Regional Director’s decision contradicts longstanding Board precedent, Summary 

Judgment should be denied.   

III. Conclusion 

For these reasons, and the reasons set forth in Respondent’s Request for Review of the 

Regional Director’s Decision and Order of February 16, 2016, and in its Request for Review of 

the Regional Director’s Supplemental Decision of May 9, 2017, which are incorporated herein 

by reference, and its affirmative defenses to the Complaint, Summary Judgment should be 

denied, the Complaint should be dismissed, and the previously issued Certification of 

Representative should be revoked.   



Respectfully Submitted,  

/s/ Brian J. Christensen 
Brian J. Christensen 
Trecia L. Moore 
Jackson Lewis P.C. 
7101 College Blvd, Suite 1200 
Overland Park, KS 66210 
Tel:  913-981-1018 
Fax:  913-981-1018 
Brian.Christensen@jacksonlewis.com 
Trecia.Moore@jacksonlewis.com 

Attorneys for Respondent 

December 27, 2017 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

INTERNATIONAL BROTHERHOOD OF 
ELECTRICAL WORKERS, LOCAL 225, 

-and- 

WOLF CREEK NUCLEAR OPERATING 
CORPORATION. 

Case 14-CA-181053 

CERTIFICATE OF SERVICE

I hereby certify that on December 27, 2017, served copies of the Employer’s Response 

To General Counsel’s Motion To Transfer Case To Board And For Summary Judgment And 

Notice To Show Cause on all parties listed below, including filing with the National Labor 

Relations Board and the Regional Director, Region 14,  Leonard Perez, by using the National 

Labor Relations Boards’ electronic filing system.   

William R. Lawrence, Attorney 
Lawrence & Associates 

1405 George Court, Apt. 7 
Lawrence, KS 66044 
will@law-assoc.com

/s/ Brian J. Christensen 
Attorney for Respondent 
Wolf Creek Nuclear Operating Corporation 

4821-3310-5497, v. 1



NOTICE:  This opinion is subject to formal revision before publication in the 
bound volumes of NLRB decisions.  Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.  
20570, of any typographical or other formal errors so that corrections can 
be included in the bound volumes. 

Wolf Creek Nuclear Operating Corporation and In-
ternational Brotherhood of Electrical Workers, 
Local 225.  Case 14–CA–181053 

March 13, 2018 
DECISION AND ORDER 

BY CHAIRMAN KAPLAN AND MEMBERS PEARCE  
AND MCFERRAN 

This is a refusal-to-bargain case in which the Re-
spondent is contesting the Union’s certification as bar-
gaining representative in the underlying representation 
proceeding.  Pursuant to a charge filed on July 28, 2016, 
by International Brotherhood of Electrical Workers, Lo-
cal 225 (the Union), the General Counsel issued the 
complaint on November 28, 2017, alleging that Wolf 
Creek Nuclear Operating Corporation (the Respondent or 
Wolf Creek) violated Section 8(a)(5) and (1) of the Act 
by refusing the Union’s request to recognize and bargain 
with it and to furnish relevant information following the 
Union’s certification in Case 14–RC–168543.1  (Official 
notice is taken of the record in the representation pro-
ceeding as defined in the Board’s Rules and Regulations, 
Secs. 102.68 and 102.69(d).  Frontier Hotel, 265 NLRB 
343 (1982).)  The Respondent filed an answer admitting 
in part and denying in part the allegations in the com-
plaint and asserting affirmative defenses.   

On December 20, 2017, the General Counsel filed a 
Motion for Summary Judgment.  On December 21, 2017, 
the Board issued an order transferring the proceeding to 

1 On February 16, 2016, the Regional Director in Case 14–RC-
168543 issued a decision and direction of election in the petitioned-for 
unit.  The Regional Director found that a May 4, 2000 unit-clarification 
decision in Case 17-UC-210—in which an Acting Regional Director 
found that Wolf Creek’s Buyers I, II, and III were managers—did not 
preclude revisiting the managerial status of individuals in these classifi-
cations in Case 14–RC–168543.  The Regional Director in Case 14–
RC–168543 further found that, on the record in that case, Wolf Creek 
had failed to establish that individuals working in the positions of Buy-
er I, Buyer II, Buyer III or Lead Buyer are managers.  On April 7, 2017, 
a Board majority granted in part Wolf Creek’s request for review of the 
Regional Director’s decision in Case 14–RC–168543 and remanded the 
case to the Regional Director to more fully consider the preclusive 
effect, if any, of the 2000 unit-clarification decision.  365 NLRB No. 55 
(2017).  On May 9, 2017, after having reopened the record, the Region-
al Director issued a supplemental decision reaffirming the conclusions 
that the doctrine of res judicata did not preclude consideration of the 
Buyers’ managerial status and that the record failed to show that they 
are managers.  By unpublished order dated October 27, 2017, the Board 
denied Wolf Creek’s request for review of the Regional Director’s 
supplemental decision. 

the Board and a Notice to Show Cause why the motion 
should not be granted.  The Respondent filed a response. 

The National Labor Relations Board has delegated its 
authority in this proceeding to a three-member panel. 

Ruling on Motion for Summary Judgment 
The Respondent admits its refusal to bargain, but con-

tests the validity of the Union’s certification of repre-
sentative on the basis of its contentions, raised and re-
jected in the underlying representation proceeding, that 
the Board may not revisit the Acting Regional Director’s 
2000 determination in Case 17-UC-210 that the Buyer I, 
Buyer II, and Buyer III positions were managerial and, in 
any event, that the record evidence in Case 14–RC–
168543 demonstrated that individuals serving in those 
positions and in the Lead Buyer position are managers. 

As affirmative defenses, Wolf Creek asserts that the 
complaint should be dismissed because (i) its allegations 
are barred by res judicata and/or collateral estoppel, (ii) 
the individuals in the bargaining unit are managers, (iii) 
the bargaining unit is not appropriate, (iv) the complaint 
fails to state a claim upon which relief can be granted, 
and (v) Wolf Creek has acted lawfully and in good faith 
at all times.2 

All representation issues raised by the Respondent 
were or could have been litigated in the prior representa-
tion proceeding.  The Respondent does not offer to ad-
duce at a hearing any newly discovered and previously 
unavailable evidence, nor does it allege any special cir-
cumstances that would require the Board to reexamine 
the decision made in the representation proceeding.  We 
therefore find that the Respondent has not raised any 
representation issue that is properly litigable in this un-
fair labor practice proceeding.  See Pittsburgh Plate 
Glass Co. v. NLRB, 313 U.S. 146, 162 (1941).   

We also find that there are no factual issues warranting 
a hearing with respect to the Union’s request for infor-
mation.  The complaint alleges, and the Respondent ad-
mits, that about February 29, 2016, the Union requested 
  

2 The Respondent’s first three affirmative defenses simply recapitu-
late the arguments raised by the Respondent and rejected by the Board 
in Case 14–RC–168543.  As to the fourth affirmative defense, the com-
plaint does indeed state claims upon which relief can be granted insofar 
as it alleges that the Respondent violated the Act by refusing to meet 
and bargain with the Union and by refusing to furnish relevant request-
ed information.  Finally, the Respondent’s good faith is not a valid 
affirmative defense to the allegation that the Respondent unlawfully 
refused to recognize and bargain with the Union, Levitz Furniture Co. 
of the Pacific, 333 NLRB 717 (2001), or that it unlawfully refused to 
furnish relevant requested information, Brooklyn Union Gas Co., 220 
NLRB 189, 191 (1975). 

366 NLRB No. 30 
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by email that the Respondent furnish it with the follow-
ing information:  
 

1.  Current pay information for the 4 existing Buyers 
2.  Salary information for the last 3 years for all Buyers 
including the recently retired Lead Buyer 
3.  Classification seniority information, including past 
titles for the existing buyers 
4.  Site Seniority information for all the buyers 
5.  Return of any Employee at will letters in the Current 
Employee 
6.  Par Bonus amounts for the last 3 years for all Buyers 

 

It is well established that information concerning the 
terms and conditions of employment of unit employees is 
presumptively relevant for purposes of collective bar-
gaining and must be furnished on request.  See, e.g., 
Metro Health Foundation, Inc., 338 NLRB 802, 803 
(2003).  The Respondent has not asserted any basis for 
rebutting the presumptive relevance of the requested in-
formation.  Rather, the Respondent contends that the 
Union was improperly certified, a contention that we 
have rejected.  We find that the Respondent unlawfully 
refused to furnish the information sought by the Union. 

Accordingly, we grant the Motion for Summary Judg-
ment.3 

On the entire record, the Board makes the following 
FINDINGS OF FACT 

I.  JURISDICTION 
At all material times, the Respondent has been a cor-

poration with an office and place of business in Burling-
ton, Kansas, and has been engaged in the production, 
transmission, and retail sale of electricity.  

In conducting its operations during the 12-month period 
ending October 31, 2017, the Respondent purchased and 
received at its Burlington, Kansas facility goods and ser-
vices valued in excess of $50,000 directly from points out-
side the State of Kansas. 

During that same time period, the Respondent provided 
goods and services valued in excess of $50,000 to States 
other than the State of Kansas. 

We find that the Respondent is an employer engaged 
in commerce within the meaning of Section 2(2), (6), and 
(7) of the Act, and that the Union is a labor organization 
within the meaning of Section 2(5) of the Act. 

3 The Respondent’s requests that the complaint be dismissed and the 
certification of representative revoked are therefore denied. 

Chairman Kaplan did not participate in the underlying representation 
case but he agrees that the Respondent has not presented any new mat-
ters that are properly litigable in this unfair labor practice proceeding. 

II.  ALLEGED UNFAIR LABOR PRACTICES 
A.  The Certification 

Following the representation election held February 
24, 2016, the Union was certified on March 8, 2016, as 
the exclusive collective-bargaining representative of the 
employees in the following appropriate unit: 
 

All full-time and regular part-time Buyers I, II, III and 
Lead Buyer employed by the Employer at its facility 
near Burlington, Kansas, EXCLUDING all office cler-
ical employees, professional employees, managerial 
employees, guards and supervisors as defined by the 
Act, and all other employees. 

 

The Union continues to be the exclusive collective-
bargaining representative of the unit employees under Sec-
tion 9(a) of the Act. 

B.  Refusal to Bargain 
About February 29, 2016, the Union, by telephone, re-

quested that the Respondent recognize and bargain with 
it as the exclusive collective-bargaining representative of 
the unit employees.  The Respondent has failed and re-
fused to meet and bargain with the Union. 

About February 29, 2016, the Union requested by 
email that the Respondent furnish it with the information 
set forth above, which is necessary for, and relevant to, 
the Union’s performance of its duties as the exclusive 
collective-bargaining representative of the unit.  The Re-
spondent has failed and refused to furnish the Union with 
the relevant information.   

We find that these failures and refusals constitute an 
unlawful failure and refusal to recognize and bargain 
with the Union in violation of Section 8(a)(5) and (1) of 
the Act. 

CONCLUSION OF LAW 
By failing and refusing to recognize and bargain with 

the Union as the exclusive collective-bargaining repre-
sentative of the employees in the appropriate unit, and by 
failing and refusing to provide the Union with the infor-
mation it requested, the Respondent has engaged in un-
fair labor practices affecting commerce within the mean-
ing of Section 8(a)(5) and (1) and Section 2(6) and (7) of 
the Act. 

REMEDY 
Having found that the Respondent has violated Section 

8(a)(5) and (1) of the Act, we shall order the Respondent 
to cease and desist from such conduct.  In addition, we 
shall order the Respondent to bargain on request with the 
Union and, if an understanding is reached, to embody the 
understanding in a signed agreement.  We shall also or-
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der the Respondent to furnish the Union the information 
that it requested. 

To ensure that the employees are accorded the services 
of their selected bargaining agent for the period provided 
by law, we shall construe the initial period of the certifi-
cation as beginning the date the Respondent begins to 
bargain in good faith with the Union.  Mar-Jac Poultry 
Co., 136 NLRB 785 (1962); accord Burnett Construction 
Co., 149 NLRB 1419, 1421 (1964), enfd. 350 F.2d 57 
(10th Cir. 1965); Lamar Hotel, 140 NLRB 226, 229 
(1962), enfd. 328 F.2d 600 (5th Cir. 1964), cert. denied 
379 U.S. 817 (1964). 

ORDER 
The National Labor Relations Board orders that the 

Respondent, Wolf Creek Nuclear Operating Corporation, 
Burlington, Kansas, its officers, agents, successors, and 
assigns, shall 

1.  Cease and desist from 
(a)  Failing and refusing to recognize and bargain with 

International Brotherhood of Electrical Workers, Local 
225 (the Union) as the exclusive collective-bargaining 
representative of the employees in the bargaining unit. 

(b)  Refusing to bargain collectively with the Union by 
failing and refusing to furnish it with requested infor-
mation that is relevant and necessary to the Union’s per-
formance of its functions as the exclusive collective-
bargaining representative of the unit employees. 

(c)  In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the 
rights guaranteed them by Section 7 of the Act. 

2.  Take the following affirmative action necessary to 
effectuate the policies of the Act. 

(a)  On request, bargain with the Union as the exclu-
sive collective-bargaining representative of the employ-
ees in the following appropriate unit on terms and condi-
tions of employment and, if an understanding is reached, 
embody the understanding in a signed agreement: 
 

All full-time and regular part-time Buyers I, II, III and 
Lead Buyer employed by the Employer at its facility 
near Burlington, Kansas, EXCLUDING all office cler-
ical employees, professional employees, managerial 
employees, guards and supervisors as defined by the 
Act, and all other employees.  

 

(b)  Furnish to the Union in a timely manner the in-
formation requested on or about February 29, 2016. 

(c)  Within 14 days after service by the Region, post at 
their facilities in Burlington, Kansas, copies of the at-
tached notice marked “Appendix.”4  Copies of the notice, 

4 If this Order is enforced by a judgment of a United States court of 
appeals, the words in the notice reading “Posted by Order of the Na-

on forms provided by the Regional Director for Region 
14, after being signed by the Respondent’s authorized 
representatives, shall be posted by the Respondent and 
maintained for 60 consecutive days in conspicuous plac-
es, including all places where notices to employees are 
customarily posted.  In addition to physical posting of 
paper notices, notices shall be distributed electronically, 
such as by email, posting on an intranet or an internet 
site, and/or other electronic means, if the Respondent 
customarily communicates with its employees by such 
means.  Reasonable steps shall be taken by the Respond-
ent to ensure that the notices are not altered, defaced, or 
covered by any other material.  If the Respondent has 
gone out of business or closed the facility involved in 
these proceedings, the Respondent shall duplicate and 
mail, at its own expense, a copy of the notice to all cur-
rent employees and former at any time since February 
29, 2016. 

(c)  Within 21 days after service by the Region, file 
with the Regional Director for Region 14 a sworn certifi-
cation of a responsible official on a form provided by the 
Region attesting to the steps that the Respondent has 
taken to comply. 
    Dated, Washington, D.C.   March 13, 2018 

 
 

______________________________________ 
Marvin E. Kaplan, Chairman 
 
 
______________________________________ 
Mark Gaston Pearce,              Member 
 
 
______________________________________ 
Lauren McFerran,               Member 
 
 

(SEAL)            NATIONAL LABOR RELATIONS BOARD 
 

APPENDIX 
NOTICE TO EMPLOYEES 

POSTED BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

An Agency of the United States Government 
 

The National Labor Relations Board has found that we 
violated Federal labor law and has ordered us to post and 
obey this notice. 

tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board.” 
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FEDERAL LAW GIVES YOU THE RIGHT TO 
Form, join, or assist a union 
Choose representatives to bargain with us on 

your behalf 
Act together with other employees for your bene-

fit and protection 
Choose not to engage in any of these protected 

activities. 
 

WE WILL NOT fail and refuse to recognize and bargain 
with International Brotherhood of Electrical Workers, 
Local 225 (the Union) as the exclusive collective-
bargaining representative of our employees in the bar-
gaining unit. 

WE WILL NOT fail and refuse to furnish the Union with 
information that is relevant and necessary to its role as 
the exclusive collective-bargaining representative of our 
employees in the bargaining unit. 

WE WILL NOT in any like or related manner interfere 
with, restrain, or coerce you in the exercise of the rights 
listed above. 

WE WILL, on request, bargain with the Union and put 
in writing and sign any agreement reached on terms and 
conditions of employment for our employees in the fol-
lowing appropriate bargaining unit: 
 

All full-time and regular part-time Buyers I, II, III and 
Lead Buyer employed by us at our facility near Bur-
lington, Kansas, EXCLUDING all office clerical em-
ployees, professional employees, managerial employ-
ees, guards and supervisors as defined by the Act, and 
all other employees. 

 

WE WILL furnish to the Union in a timely manner the 
information requested on February 29, 2016. 
 

WOLF CREEK NUCLEAR OPERATING CORP.  
 
The Board’s decision can be found 

at www.nlrb.gov/case/14-CA-181053 or by using the QR 
code below.  Alternatively, you can obtain a copy of the 
decision from the Executive Secretary, National Labor 
Relations Board, 1015 Half Street, S.E., Washington, 
D.C. 20570, or by calling (202) 273-1940. 
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