UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

INGREDION, INC. d/b/a PENFORD PRODUCTS CO.
Case 18-CA-209797

and

BAKERY, CONFECTIONARY, TOBACCO WORKERS,
AND GRAIN MILLERS LOCAL 100G

MOTION TO AMEND RESPONDENT’S ANSWER TO AMENDED COMPLAINT

Pursuant to Section 102.23 of the National Labor Relations Board’s (“Board”) Rules and
Regulations, Ingredion Incorporated (“Ingredion”), by counsel, respectfully requests that the
Board grant its motion to amend its Answer to the Amended Complaint and Notice of Hearing
(“Amended Complaint”). In support of this Motion, Ingredion states as follows:

1. A Complaint and Notice of Hearing on this matter issued on March 26, 2018
(“Complaint™), and Ingredion filed its Answer on April 6, 2018.

2. A hearing before an administrative law judge (ALJ) commenced on June 20,
2018. Counsel for the General Counsel of the Board verbally amended the Complaint on
June 20, 2018, and Ingredion verbally filed its answer to the Amended Complaint that same day.
The first two (2) days of the hearing occurred on June 20 and June 21, 2018. The remainder of
the hearing has been continued and is scheduled to resume on August 29, 30, and 31, 2018.

3. On June 21, 2018, the Supreme Court of the United States issued its decision in

Lucia v. Securities and Exchange Commission (June 21, 2018). The Court held that Securities

and Exchange Commission (SEC) ALJs are “Officers of the United States” subject to the

Appointments Clause. The Court further held that the SEC ALJ that heard and decided the case
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against Lucia did not have the kind of appointment the Clause requires and the case was
remanded in order that a new hearing be conducted before a constitutionally appointed ALJ.
4. Section 102.23 of the Board’s Rules and Regulations provides that an answer

“may, in the discretion of the Administrative Law Judge or the Board, upon motion, be
amended.” Ingredion requests that the Board grant its motion to amend its Answer to add the
additional following affirmative defense: that the hearing being conducted by the Board’s ALJ is
invalid because the ALJ has not been constitutionally appointed as set forth in Lucia. Article II
of the Appointments Clause requires that inferior officers of the United States be appointed by
the President, the courts of law, or the heads of department. Just as is the case with the SEC
ALJ s, the Board’s ALJs are inferior officers and their appointments have not been made in
accordance with the Appointments Clause.

Respectfully submitted,

FAEGRE BAKER DANIELS LLP

Stuart R. Buttrick

Ryan J. Funk ,
300 N. Meridian Street, Suite 2700
Indianapolis, IN 46204

Telephone: 317-237-0300
stuart.buttrick@faegrebd.com
ryan.funk@faegrebd.com

Counsel for Ingredion Incorporated
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Motion has been served by electronic mail

"and U.S. mail, on this 2nd day of July, 2018, upon the following:
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Chinyere C. Ohaeri

Tyler Wiese

Counsel for the General Counsel
National Labor Relations Board
Region 18

Federal Office Building

212 Third Avenue South, Suite 200
Minneapolis, MN 55401
chinyere.ohaeri@nlrb.gov
tyler.wiese@nlrb.gov

Matthew J. Petrzelka, Attorney
Petrzelka & Breitbach, P.L.C.

1000 42™ St. SE, Ste. A

Cedar Rapids, IA 52403-3987
MPetrzelka@Petrzelkabreitbach.com

Mike Moore, Union Representative

Bakery, Confectionary, Tobacco Workers
& Grain Millers Local 100G

5000 J St. SW

Cedar Rapids, 1A 52404-4929

BCTGM100gprez@gmail.com
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