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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 
VOLKSWAGEN GROUP OF  
  AMERICA, INC., 
 
   Respondent,    Re: Volkswagen Group of  

      America, Inc., No 16-1309  
and        (D.C. Cir., Dec. 26, 2017), 

          Order remanding, 364 NLRB  
UNITED AUTO WORKERS,    No. 110 (2016), Board Case  
  LOCAL 42,      Nos. 10-CA-166500, 10-CA- 
        169340 and 10-RC-162530 
   Charging Party.  
 
 

MOTION OF CHARGING PARTY UNITED AUTO WORKERS,  
LOCAL 42 TO RECUSE BOARD MEMBER WILLIAM J. EMANUEL 

 
Charging Party United Auto Workers, Local 42 (“Local 42”) moves for the 

recusal of Board Member William J. Emanuel from participating in any manner in 

this case.  In support thereof, Local 42 states as follows: 

1. Respondent Volkswagen Group of America, Inc. (“Volkswagen”) is 

currently represented in this matter by several counsel from the law firm of Littler 

Mendelson, P.C., who have represented Volkswagen throughout the litigation of 

this matter both before the Board and before the U.S. Court of Appeals for the D.C. 

Circuit.  

2. Prior to his appointment to the NLRB in September 2017, Board Member 

Emanuel served as a shareholder with the Little Mendelson law firm.  



2 
 

3.  As an NLRB member, Member Emanuel is an executive branch 

employee bound by Executive Order 13770, Ethics Commitments by Executive 

Branch Appointees (Jan. 28, 2017), published at 82 Fed. Reg. 9333 (Feb. 3, 2017).  

Pursuant to that Executive Order, Member Emanuel was required to pledge as 

follows: “I will not for a period of 2 years from the date of my appointment 

participate in any particular matter involving specific parties that is directly and 

substantially related to my former employer or former clients, including 

regulations and contracts.”  82 Fed. Reg. at 9333, Sec. 1 ¶ 6.  In its definitions 

section, the Executive Order states that “‘[d]irectly and substantially related to my 

former employer or former clients’ shall mean matters in which the appointee’s 

former employer or a former client is a party or represents a party.”  Id. at 9334, 

Sec. 2(d).  “‘Former employer’ is any person for whom the appointee has within 

the 2 years prior to the date of his or her appointment served as an employee, 

officer, director, trustee, or general partner . . . .’”  Id. at 9334, Sec. 2(j).  

4. Executive Order 13770 requires that Member Emanuel recuse himself 

from this case because Member Emanuel’s “former employer,” Littler Mendelson, 

“represents a party” in this proceeding, Volkswagen, and thus this is a “particular 

matter involving specific parties that is directly and substantially related to 

[Member Emanuel’s] former employer.”  82 Fed. Reg. at 9333, Sec. 1 ¶ 6, 82 Fed. 

Reg. 9334, Sec. 2(d).  Cf. David P. Barry, NLRB Inspector General, Notification of 
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a Serious and Flagrant Problem and/or Deficiency in the Board’s Administration 

of its Deliberative Process and the National Labor Relations Act with Respect to 

the Deliberation of a Particular Matter (Office of the Inspector General Memo., 

Feb. 9, 2018) (concluding that, pursuant to the Executive Order, Member Emanuel 

should have recused himself from participating in deliberations concerning Hy-

Brand Industrial Contractors, Ltd., 365 NLRB No. 156 (2017), because of the 

effective consolidation of that case with Browning-Ferris Industries of California, 

Inc., 362 NLRB No. 186 (2015), in which “a party . . . is represented by Member 

Emanuel’s former law firm”).  

5. As an NLRB member, Member Emanuel is also covered by the Standards 

of Ethical Conduct for Employees of the Executive Branch, 5 CFR § 2635.502.  

Those standards states that “[w]here an employee . . . knows that a person with 

whom he has a covered relationship is or represents a party to such matter, and 

where the employee determines that the circumstances would cause a reasonable 

person with knowledge of the relevant facts to question his impartiality in the 

matter, the employee should not participate in the matter unless he has informed 

the agency designee of the appearance problem and received authorization from 

the agency designee . . . . ”  Id. at § 2635.502(a).  For purposes of these standards, 

“[a]n employee has a covered relationship with . . . [a]ny person for whom the 

employee has, within the last year, served as officer, director, trustee, general 
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partner, agency, attorney, consultant, contractor or employee[.]”  Id. at § 

2635.502(b)(1)(iv).    

6. The Standards of Ethical Conduct for Employees of the Executive Branch 

require that Member Emanuel recuse himself from this case because Member 

Emanuel served as a shareholder of Littler Mendelson within the last year – and 

thus he has “a covered relationship” with the law firm – and Littler Mendelson 

currently “represents a party to [this] matter,” Volkswagen, such that “a reasonable 

person with knowledge of the relevant facts [would] question his impartiality in 

th[is] matter.”  5 CFR §§ 2635.502(a) and (b)(1)(iv).              

WHEREFORE, Local 42 respectfully requests that the Board grant this 

motion to recuse Board Member Emanuel from participating in any manner in this 

case.                

        
 

Respectfully submitted, 
 
       /s/ Matthew J. Ginsburg 
Blair K. Simmons     Matthew J. Ginsburg 
8000 East Jefferson Avenue   815 Sixteenth Street NW 
Detroit, MI 48214     Washington, DC 20006 
       (202) 637-5397 
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