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UNITED STATES DISTRICT COURT 	* 44 17cMcp/te 

FOR. I_HE EASTERN DISTRICT OF NEW YORK8 	q 4.  

NATIONAL .LABOR RELATIONS BOARD, 	) 	 ( /Picic  
Applicant, 	) 

) 
) 

v. 	 ) 	MISC. 
) 
) 
) 

DN CALLAHAN, INC., 	 ) 	DeARCY HALL, J, 
Respondent 	) 

APPLICATION OF THE NATIONAL LABOR RELATIONS BOARD 
FOR A SUMMARY ORDER REQUIRING OBEDIENCE WITH 

INVESTIGATIVE SUBPOENA 

The National Labor Relations Board ("the Board"), an.  administrative agency of the 

Federal Government, respectfully applies to: this Court pursuant to Section 11(2) of the National 

Labor Relations Act (29 U.S.C. §161(2)) ("the Act"), for a summary order requiring Respondent 

DN Callahan, Inc., ("Callahan" or "Respondent") to obey an administrative subpoena issued by 

the Board and duly served on Respondent In support of its application, upon information and 

belief, the Board shows as follows: 

1. The Board is an 'administrative agency ofthe United States Government created 

.by the Act and empowered and directed to administer the previsions of the Act; including the 

issuance of subpoenas in furtherance of its investigation of matters within its jurisdiction. 

2. At all material times, Respondent has been a corporation with an office in Staten 

Island, New York and is engaged in the business of construction work. 
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.3: 	This Court has jurisdiction of the subject matter of this proceeding and of the 

Respp.nclerit by virtue of Section 11(2) of the Act.1  

4: 	On June 7, 20172, theBoard issued its Decision and Order in RHCG Safety Corp., 

'Board Case 'N'os. 297CA-161261 and.29,-RC-15.7827 ("Board Order", reported at 365NLRB No. 

88, Kapelman Decl. ¶ 2). In its Decision, the Board found that RHCG: Safety Corp: ("RHCG") 

engaged in certain -unfair labor practices, including, but not lithited.  to: 1) unlawfully discharging 

Claudio Anderson -because of his support of a union and 2) interfering with a representation 

election by providing a voter list that was not in compliance with the Board' requirements. As a 

remedy, RHCG andits officers, agents,. successors, and assigns were required, in pertinent part, 

to make ClaudiaAnderson'whole for any loss of earnings and other benefits he may have. 

suffered as aresult.pf RHCG's imlawful conduct. The Board also severed 29-RC-157827, set.  

aside the election, and remanded it to the Regional Director to conduct a new election. 

(KapelraanDecl. 112). 

5. On October 10;2017, the United States Court of AppeaLs for the Second Circuit 

issued a Judgment enforcing in full the Board Order. (Kapelman Decl: ¶4). 

6. At all material times during the course of the nnfair labor practice investigation 

• and litigation; ,RHCG • had been engaged in the business of demolition and concrete. work 

• operating out Of two facilities, one located at 83 Main  Street, Bay Shore, New York and:the other 

Section-11(2) of the Act (29 U.S.C. 161(2)) states, in pertinent part 
. 	. 

In case of ccintiiinacY or refusal to obey a subpoena issued to any person, any district 
Court of the United States. .within  the jurisdiction of which the inquiry is carried on or 
Within the jurisdictibnofwhich said person guilty of contumacy or refusal to obey is 
found or resides or transacts business, -upon application by the Board shall have 
jurisdiction to issue to such person an Order requiring such person to appear before the 
Board, its Member,. agent, or agency; there to produce evidence if so.  ordered.. 

2  An further dates herein refer to 2017 unless otherwise indicated. 
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• located at 112 12th  Street .Brooklyn; New•York. RHCG has alsO been referred to as Red Hook. 

..(K.apelman 	5):  

7. RHO has, professed anir4ility to comply with bothrits financial obligations and 

its obligations to hold a new election. On about June 15, an RHCG representative informed the 

Board that RHCG.ceased operations; -could not nintheelection and was no longer .solvent. 

(KapelnaanDecl. If 3). 

8. On Octoberll, counsel for Construction & General.Building Laborers, Local 79, 

LIUNA, .contacted the Board and asserted that a Red Hook employee stated that while he was 

employed by RHCG, his paychecks came from other corporate entities. (Kapelman Decl. II 5). 

9. On October 17, the Board obtained evidence from the employee that starting.  in 

around February; while he was employed by RHCG, he received paYs-tubs with Respondent's 

corporate name. The employee further informed the Board that during the -time he was being paid 

by Respondent, Respondent employed Red Hook supervisors and a majority of the Red Hook 

demolition workers: The employee further informed the Board that he continued to work in a 

"RHCG" sweatshirt and that Respondent used RHCG trucks. The 'employee further stated that 

- during this same time period, the individu21 he believed to be RHCG's.  owner visited his jobsites. 

(KapelraanDecl. ¶ 6). 

.10. 	In order to more fully investigate the relationship between-RHCG and 

Respondent, on November 8,.theBoard issued to Respondent a. subpoena -duces tecum 

[Subpoena #BL1-YN.A.5J11. (Kapelman Decl. I 7). The subpoena .duces tecum required that 

Respbrident -produpe certain books and records listed in the rider attached to the subpoena. duces 

-tecum The subpoena was served Upon Respondent by the United.StateSTostal Service on. 

.November g and was received by Respondenton November 1.14: (Kapelman 	. 
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11. (a) 	Section 11(1) [29 U.S.C. § 161(1)] of the Act, and as required by Section 

102:31(b)[29:C.F.R.. § 102.31(b)] of the Board's Rules and Regulations, provide for a Period of 

-5 days after service of a subpoena within which any person served May petition theBoard to 

:revoke a subpoena. 

(b) 	Respondent filed objections to the subpoena oil November 22. (Kapelman 

Decl. ¶ 8). 

:(c). 	On November 28, Respondent withdreW,-  in writing, its objections to the.  

subpoena. (KapelmanDecl. If 9). 

12. • On December 14, the Board received 'certain docitments from Respondent that 

were responsive only to items one an.dtwo (out of ten items) of the rider to the subpoena. 

Respondent denied that it was an alter ego of 111-1CQ and represented to the Board that it had 

provided all relevant documents that it had in its possession. (Kapelman Decl. 1110). 

13. On December .19, the Board Made another request for the subpoenaed documents, 

and the final deadline for production was eventually -set for January 8. (Kapelraan Decl. 11 1111, 

12, 13): 

14. On January 8,2018, anRHCGrepresentative sent a letter to the Board stating 

that RHCG was no longer in business. (Kapelman Dec121 14). 

15. On January 12; :2018', the Board received one additional document, a Service-

contract, that was partially responsive to item five of the rider to the subpoena which requested 

numerous documents; (Kapelnian Decl. I 15). 

. On-Febniary 1,-.2018,1he Board received by electronic mail an Employee Check 

Record from.  Respondent.' The Employee Check Record establishes that Christopher Garofalo, 

the vice president of operations for RHqG and who oversaw its demolition division, was an 
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employee of Respondent This .dOcument does not sufficiently respond to item 4 of the rider to:  

the subpoena which requested payroll 4,6.d other documents. (I(apelmaii.  Deci ¶ if 19, 20, 21). 

17. 	Respondent's limited  production of several documents Was deficient and not in 

compliance with the subpoena:in that Respondent has failed prochice all documents responsive 

to rider paragraphs 3, 4; 5, 6, 7, 8, 9 and 10. (Kapelman Decl. 122). Respondent's failure to fully - 

comply With the subpoena duces 1.̀ ecum, which required the production of documents that are 

relevant and material to the issues under investigation by the Board, has impeded and continues 

to impede the Board in the investigation of the matters before it and has prevented and is 

preventing the Board from carrying out its duties and functions under the Act. 

WHEREFORE, the National Labor Relations Board respectfully prays that 

an Order issue enforcing subpoena duces tecym B-1,-YXA5JZ; directing Respondent to produce 

to the National Labor Relations Board, Region 29, Two MetroTech Center, Suite 5100, 

Brooklyn, New York.11201-3838, the remaining documents required by the subpoena withi-n  

fourteen (14) days following issuance Of said Order; directing Respondent to reimburse the 

Board the Costs and attorney fees, calculated at the prevailing market rate in Nev York City, 

incurred in initiating and prosecuting this subpoena enforcement action, within  fourteen (14) 

day § of submission of a request by the Board; and granting such other relief as may be necessary 

and appropriate. 

A memorandum in support of this Application and proposed order are submitted 

herewith for the Court's consideration. 

Dated in Brooklyn,, New York this 27th day of March, 2018.. 



Respectfully submitted, 

NATIONAL LABOR RELATIONS BOARD 

•is/Augusta .ppelmcii? 

.AUGUSTA KAPLMAN 
Attorney 
National Labor Relations Board 
Region 29 
• Two'MetroTech Center; Suite 5100 
Brooklyn, New York 11201-3838 
Tel: (7t8)765-6204.; Fax: (718) 330-7713 
agqie.kapelmannlrb.gov  
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1)470140 lif 	'-rOtticiptce 'UNTIED STATES DISTRICT COURT  

FOR 111}1EASTERN DISTRICT OF NEW YORK  
---- 	 4'  

• IV: - ' OPE - . /Ct.. 

•-; 

'MISC. 

DeARCY: .H LLI. 1 

DECLARATION OF AUGUSTA KAPELMAN.  

Augtista Kap'elman, the undersigned declarant and pounsel -fOr the National Labor' 

Relations Board ("the Board") states as follows, upon ko.awledge,-  information and belief, in.  

support. of the Bpard's Application for a Summary Order Requiring Obedience With 

Investigative Subpoenapursuant to Section 11(2) of the National Labor Relations Act, 29 

Act"). 

.1. 	I have been employed in Region 29 Of the Board as ra field- aticinaeysinCe 1984. In 

this capacity, I 	ni:respOnsibre for conducting 'compliance investigations, inclUding.the-- 

compliance insTestigation in Case Nos: 29-CA7161261 and 29-RC-157 827. 

2. 	On June 7-, 20172, the board issued a Decision and Order in RHCG SOfet-1) Corp. 

Case Nos -.2.9-CA.:1.0124 and 29.-RC-157$27 finding  that RHCG.  Safety Corp.: (`RI7ICG.") 

:1• I Ni7".ai admitted to the /1"ew Jer§ey bar under my maiden name ".ScnIner". 
All farther dates herein refer to 20117 unless otherwise indiba:ted_ . 	_ 	. 

NATIONAL LApOR„ RELATIONS BOARD; ):- •-. 
Applicant, )- 

:-) 

v.•, : :) 
) 
) 

DN CALLAIIAN, NC.,, 	 1.• ) 
Respondent ) 



engaged in certain -unfair labor praCtices, including, but.  not lirnited  to: 1) discharging Claudio 

Anderson because of his support of a -union and 2) interfering with a representation election by 

providing a voter list that was not in complianCe with the Board's requirements.:E-x-hibit  1.  Th6- 
., 

-.Board orderectRFICG to, inter . cilia, reinstate Clatidio Anderson-to his former or stbstantially,  

equivalent position; it further remanded the representation case. to the.  Regional Director and set 

aside the prior election and directed that a new election be conducted. Subsequent to the 
, - 

isSuance of the tri-.1' 0-raler; Region 29 began.the process of obtaining Compliance with the 

Order. During that process, Region 29 obtained evidence establishing that Respondent may be 

derivatiVely liable for RHOG's obligations'unCler the Board Order. Accordingly, Region 29 

conducted a compliance instigation. 

3. On. about June 15, an RHCG representative informed the.Board that RHCG 

ceased operations, could not run the electionand wasn.o longer 8olvent 

4. On 'October 10, the United States Court of Appeals.for the Second Circuit issued a 

Judgmentenforcing.in full the Board Order. Exhibit 2. 

5. On October 11, counselfor construction & general Building Laborers, Local 79, 

LIUNA ('.the Union"), .Tamir Rosenblum, telephonically informed me that aRed Hook3  

'employee stated tha.  t while he was employed by.  RHCG, his paychecks came from. Other 

-Corporate entities. 

.6. 	On October 17, I obtained evidence from the employee that starting m around:  

February, while he-was employed by RHCG, he received paystabs with Respondent's :corperate 

name, DN   Inc. The employee further informed.rae t-ht 'during  the time he was being 

-3  RHCG is also referred to as Red Hook_ See Exhibit I.  'at Slip op..3:6.. 
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paid by Respondent, Respondent employed Red Hook supervisors and:a majority of the Red 

Hook .demolition workerS. The employee stated that he continued to Work in a -̀gHCG"--: 

sweatshirt and that Respondent uSed:RHCG trucks: The eniploYee:further told 3:11 that ..diritn 

this Sanie period-oftime„the individdal li 	iightwasiCGsef visited his  jAsiteS: 

7 	On November 8, in order to more fully investigate the relationship _between . - 

,RHCQ-.and.Respondent, Region 29 issued a subpoena ducis tecwn to Respondent [Subpoena #B-

1-YNA5JZ] g-xhibit 3.  This -subpoena directed Respondent to produce certain books and records 

to the.Regional Director or her designee op. Noverdber:29; at 5:00 p.m..., or any adjourned or 

rescheduled date, in a hearing room of the National Labor Relations, Board; Two MetroTech 

Center, 'Suite 5100; Brooklyn, New York, in the manner and forniprdvided for in Section 11(4).  

of the Act and Section 102.31 of the Board Rules and Regulations. On November .8; the 

subpoena wai served upon Respondent by certifi.ed m:ail by the United States Postal Service to 

its addresslisted in its: Certificate of Incorporation:for service of process: (Exhibits 4' and 5)  

Respondent received the subpoena onNoveinber 	xhibit•4)  

8. 	On November 22,. 2017; I received from Respondent's connsel, Natraj BhuShan 

("Bhushan"); written objections to the subpoena, dated November -17;--  stating, inter alia, that,  

"fa] review of the referenced-CasenaakeS no mention of DN Callahri; inc. nor is DN Callahan, - 
• 

.Inc. a party tit) said case"- -thus clAirn in  g that the Subpoena sought irrelevant -infoMtation and:, 

ResPond.,erit had "no_relevant resPonsive_docnment in its custody;  pOssession, or control." 

(Exhibit 6:)'. 

. On November 27,- I telephonically informed Bhishàn•thL theBoard would:. 

consider its written objections a Petition to Ri.evoke. During this'telephone .conversatiOn,.-Bhushaii 
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withdrew Responded-Cs: objections to the subpbena: . In an email dated November 28; Bhushan 

con-firrned that Respondent:withdrew its objections to :the subpoena and further stated that 
„ 

Respondent would-provide "-any responsive documents" that it had  -within 14 days (Exhibit?')  

10 	On December 14,1 received certain dociiMents from Blushanithat were 

responsive to items one and. two Of the ten items .in the rider to the -subpbenk. In his Cover letter.  

• providedwith.the.doCuments; Bhushan denied that Respondent was an alter ego.  Of REICG and. 

Stated that Respondent was producing relevant responsive documents ;that are in its custody, 

possession, 'Or control: " (Exhibit 8; cover letter only. 

11. On DeceMber 19;  having failed to receive items three through ten of the rider td 

the subpoena, I sent an email to Bhushan stating that it strained .credulity to believe that 

Respondent did not have payroll, personnel files Or °ter docUments requested under the 

subpoena, in its possession:. I extended the date to produce the remaining documents to January 

3, 2018. I further advised Bhushan. that "Ulf we do not receive the remaihing documents 

required under the subpoena; or if Callahan does not.  provide -a sufficient and detailed 

explanation as to why it does not have these documents in its custody, possession or control, I 

will recommend that my.offi  ce -.consider enforcing the subpoena in Federal .COUrt."- xhibit 9)- 

12. -On December 20; I received an email from Bhushan wherein he requested an 

extension of time .to.  provide the documents to January -8, 2018: Bhushan stated that he would See 

"what other responsive documents Respondent-may:have (while reserving picr's objection to 

their relevance)." (Exhibit 9). 

-.7 
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.13. 	On December,20., I sent an email to Bhushan extending the. deadline for the 

. production of docuMents-Io: january 8, 2018. In addition;  I reiterated that Respondent had , 

previously withdrawn its objections to :the Subpoena. (Exhibit 9)... 

4.. • pi.a*-Liary .$;.  2918; an RHCG representative sent a letter to *Board that RHCG 

was no longer.  in biisiness. (Exhibit 10). 

.15. 	On January 12, 2018,-.  iepeived an additional docUment„A,Service contract, from 

-.Bhu.shan that was partially responsive to item five of the iider to the subpoena. Although item 

five requested service contracts, Other documents such as accounts receiva_ble johrnal sand 

invoioes showing all clients, were requested. lxi an attached cover letter, Bhushan repeated his 

assertion that Respondent is not.  an  alter ego of Respondent and "as such, it does not have any 

payroll; personnel-files, service contracts or other documents that concern RHCG Safety Corp:" 

(Exhibit 11, cover letter onlv.  (dated January 8)). 

1.6, 	..On January 16, 2018,.I left a Voicemail for BhuShan Stating that the documents. 

produced were insufficient I requested that he contact me. Bhushan did not return my call. 

17. 	On January 26, 2018,1 left .a-v.oicetaail-for Bhushan requesting that he contact me 

so that I could convey the determination regarding whether the Regional Director would be 

seeking enforcement of :the slibpOena in Federal Court.: Bhushan didnot retarhiny call.- 

18 	On.January 29; 2018,   . I sent an email to Bhushan informing him that the Region 

DiTeCtor determined to enforce the Subpoena in Federal Court. I further asked Bhushan to contact 

me to discuss resolving the:matter. (Exhibit 12). Bhushart did not return My call. . 	. 

- 19_ On February 1, 7018, I received an email from Bhushan wherein he stated, inter 

:qlia; alrlespectfu.11Y4. you -tan enforc'ei the s.Oppenkui. any manner you see fit since DN Callaban - 



:produced all relevant documents ini-ts possession." .BhUshart also contended that Respondent is 

not an alter ego of RACG: BhuShan attached Respondent's 2017 Employee Check Record to the 

email The Employee Check Record does not Provide all the information that the subpoenaed 

payroll ret6rds would provide, .Sucla: as rate of pay. (Exhibit 11 cover letter oth  

20. 	Christopher Garofalo was RHCG's vice president Of operations and Was 

responsible fOr overseeingits demolition division. (Exhibit 1). 

2L 	Christopher J: Garofalo is listed on. ResPondent's Employee Check.Recorcl as 

halving earned $66,219.80 in net pay in 2017. (Exhibit 14). 

:22. 	The Board is investigating whether Respondent may be -derivatively liable for: 

RHCG'.s obligations under the Board Order, Respondent provided evidence that anRHCG 

principal,. Christopher Garofalo; r6.aY be einployed bY Respondent: Additionally,. the evidence 

obtained by the Board, from the emplOyee, including the possibilitythat Respondent employed 

RHCG's supervisors.  and employees, requires further investigation.. Respondent's compliance 

with the subpoena -Was deficient in that Respondent has failed to produce all documents 

responsive to rider paragraphs 3, 4, 5, 6, 7, 8, 9 and 10. Respondent's failure and refUsal to full 

comply. with the Boards' subpoena and its failure to provide .all of the documents requested in the 

Board's subpoena, which documents are relevant and material to the issues in. the investigation 

before the Board, has impeded the Board in the investigation of the matters before:it and is. 

pre-venting the Board from expeditiously carrying out its duties and functions under the Act. 

.1 declare under penalty of periin-y' that the inf6rmation set forth in this deblaration. is. 41.1.6 

and correct to the best Of My knowledge, information and belief. 

Dated *Brooklyn,-    27 day'of March, 201? . 



• R6s2e4f-n.11 

14BOR-RELAtIONS BOARP: 
I Augusta.  _Kafi'plrry.ln • 
•AUGUSTA KAPELM4N• -
Attothey 
National Labor Relations P.Okicl 

. Region: 29.. 	 . 
Two Metro Tech Center,Suite160: 
•BrOoklyn:NeW Yoik11201-388. - , 
TeL (718) 76576204; Pax: (718) 330.,7713 
aggie.kapelman@,nlrligoli 

:1' • 
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.113sIDEX OF Et1111ITS 

1. :DecisiOn-ap.d.Order in:R1.7cG Safety Corp. ; .365 NLRB NO. 88(2017) 

2. United States Court of Appeals for the Second Circuit Judgment a*d...Pctobqr 10, 2017. 

3. :Subpoena 1:113-1.-YX.AIZ: 

4. Certificate Of Service for Subpoena 

5. Certificate of Incorporation: of DN Callahan, Inc. 

6. NoveMber 17, 2017 objdctions to Subpoena: 

7. November 2.8, 2017 withdrawal Of objections: 

8. December 14, 2017 cover letter from Respondent's cdurisato Board. 

9. December 19-20 email chain  betWeen Board and Respondent. 

10. January 8, 2018 letter from RHCG to Board. 

11. January 8, 2018 letter from Respondent's coimsel to Board. 

12. January 29, 2018 email from Board to Respondent's counsel. 

13. February 1, 2018 email cover letter from Respondent's counsel to BOard. 

14. * Employee Check Record, pages 66-7. 
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NOTICE This opinian is.  subject to formal revirlan'beforeiubtir„ation in The 
bound vohanes ofNLRB decisions; Readers are requested to nOttfi) the Er-
endive .Sea-etarj,, National Labor Relations .Board, P7ashing1ait, D.C. 
20570, Of any ographical or other formal errors so that aon-ections.c.an. 
be..O2r1.4,d in the hound vohah es. 	• 	• •.,- 	. 	. 	 . 	• RHOG - .Safety- Corp::  a-pd.:Construction • 4. General - 

.Building Laborers; Lo cal 79;. LIUNA. Case-s.  29-
CA-161261 .and2.9 .-712.C.157.827 

..June.7., 2017- 
DECISION AND' ORDER 

CHAIRimitsf MISOMARRA.AND MEMBERS PEAkd _ 	. 	. . . 
AND MCFERRAN. 	. . 

On.  May 18, '201.6; Adinhaistr—ative..Law: Judge Ray-
. mon.d P. Green issued the 'attached decision.. The. Re-
spondent filed exceptions and.  a -supporting brief, the 
• .General Counsel and Charging Party Union filed answer- 

	

ing briefs, and the Respondent filed reply briefs. 	. 
The 'National Labor Relations- Board has considered 

the decision and the record in light of the.  exceptions -and 
briefs and hai decided to affirni the judge' srulings, find-
ings,' and 'conclusions, and to adopt. the:•tecommended.  
.Order as modifie.d. and set forthin full belaw.2 .  

In this consolidated unfair:labor practice.  and represen-
tation caSe the judge found that .the Respondent violated 
the Act by.tmlawfully interrogating and discharging em-
ploYee Claudio Anderson, and interfered with the repre-.  
-sentation election by providing a voter list that failed to 
substantially comply with the Board's voter-list require-. 
ments. We.  agree With these, findings, as.  further 
cussed below.' 

,1  The Respondent. has eiceepted -to some of.the judge's credibility 
findings. The Board's established policy is not to overrule an dminis- 
frative. law judge's credibility resolutions Unless-  the cleat preponder-
ance•-of all the relevant evidence convinces .us thatthey are incorrect.  

„Standard Dry Wall .Pivetucts, 91 NLRB 544 (1950), entd, 188 F.2d 362. 
(3d Cir. 1951). 	have carefully examined the record and find no 
basis for-reversing the findings. 	" 	 . 

2. We shall modify the judge's recommended Order in accordance 
with our decisions in AdvoServ of Neil,  Jersey, Inc., 363 NLRB No. 143 
.(2016), 	-Flooring, 356:.NLRB 	,(20).0), --and the Board's 

...standard 'remedial language. 	accordance -with our derision in King'  
Soopers,.kx.,- 364 NLRB No. 93 (2016), we shall also order the Re-
spondent to compensate employee Claucho Anderson for his search-for-. 
work and interim employment expenses regardless of whether those 
expenses' exceed interim earnings. 'Search-for:work and interim em-
ployment expenses shall -be calculated separately' from taxable net 
backPay, with inteiest at the rate pres.cribed. in New Horieons, :283 

:NLRB 1173 (1987), compounded daily as prescribed in Kenii;c19; River 
Medical Center,356 NLRB 6(2010). :We shall su.bstihrte inew'notice 
to conform to.the.Order as inbdified 

3  : There are no .exceptions to the judge's.  disinissal of the •allegations• • 
.thit.  the ResPondent violated 'Sec 8(a)(1)-  by threatening employees 
With job loSS sand reduced 'wages if they selected' the liniot as their . 	. 	. 	. 	 . 	.. 	• 	. 
bargaining representative orto the judge's ,conclusiOn that he need 'jot" 
consider the Uniod's -other...election objections 'in li,ght of his -Fistaining • . 	. 	. 	- 	- 	• 

1. The interrogation 
Under the totality of the circumstances test, we . agree 

with the judge that 'Supervisor David.Scherrer unlawfitlly 
interrokated - Artderson 'When.  teXting • him  -"On-  July'.  30, 
2015,T w orfein  g.f or kedhook 	working in the..nra- 
iOn.T.' See, 	RoSsinOre. House, '269 'NLRB 1176; 
1177-1178 & fit. 20 (1984; 'affd•sub.ncim. .15(otel 
taitrarr .ElojAees.local 	 F..2d -1006 

.(9th Cir.:' 19E5); NLRB' v, 'McCullough Environmental .  

Seriiices, F:30 923-, '928.  (5th Cit. 19'93) Andersontes-
tified that he nester.  told Scherrer or 'any other superVisor 
that he.had signed a .union card, visited thenniOn office,. 

"or supfyorted the 'Union, 'and the-Respondent 'concedes: 
that Anderson Was not an' open union supporter at the 
time of the interrogation. .See Davies' Medical Center, 
303 NLRB 195, 205 (1991) (employee questioned not an 
open supporter), ed.& 991 F.2d 803 (9th Cir.: 1993) (un-
published): Further, Scherrer.  sent the 'text in direct re-
Sponse-to Andeison's inquiry about whether he 'could 
.return to 'work. By juxtaposing working. for 'Redhook 
with wcitking inthe Union, --Scherrer's text strongly su.g- • 
tested that the..two were incompatible.' Cf. Facchina 
Construction Co.,..343 NLRB 886, 886 (2004) (question-
ing an applicant about his union - sentiments . or activity 
tends to be coercive because it 'suggests that eroployment 
is conditioned on the answer), enfd.. 180 FecLAppx: 178 
(D.C. Cir: 2006) (unpublished); BOydston Eleetric,. Inc., 
331 NLRB 1450, 1450, fo:: 5 (2000) NLRB -v.. Shell?y Me- 
morial .Hospital 	F.3d 550, 5.59L560 (7th Cir.' 
1993)' (given eniPloyee's - recent return frOm.laYoff, it is 
doubtful that .employee believed that he 6ould take 
pervisor at his • word .when 'supervisor prefaCed question-
ing the . employee about union activity and 'his possible • 
involvement in it, by 'stating that the employee C_ould tell 
him  that it 'was .none of his busineSs). Neit, while Su-
pervisor Sch.en-er was 'licit one of the Respondent's high-

: est ranking officials., he ad haVe the POwer to Put Ander-
son-to w6rk on his jobsites.. Further, Contrary to.  the Re-
spondent's claims. that. Scherrer was merely .inquiring 
whether Anderson WaS available .thr work, that .was not 
what Scheir askecl..5. ''Scherrer also did not' have or 

4  We reject the Respondent's 'contention that a text naesiage cannot 
he found to .constitute an unlawful interrog-ation The Board has found; 
-with court approval, that an :unlawful interrogation need not be face-to-. 
face. 'See, e.g,-McGlaug1:01 v.:41213, 652 F.2d 673;674 (6th Cit.. 
1981) (coercive interrogation occurred via 'a phone.call);.K../04 v. Big:-
horn Beverage, 614 la 1238, .12401242.. (9tb.Cit '1980) (coercive 
interrogation-occurred' 'via a written job .application form). The Re- 

• spondenVofeers nozeason why the Board should provide a safe harbor 
for coercive emploYetinten-ogation.S.Viateict messages 

3%ln-rejecting the Respondent' felannthat,Scherier 'merely. -wanted to . 
malre',s.ure that Anderson -Was-available for'Work,. 	.furtber .note•that-T 
the Respondent 'does ..not -claim that. it,had role prohibiting' butside . 	. 

..the-Voter list objection. 

365 NLRBj\lci. '88; 
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communicate to Anderson any.  legitimate purpose far 
asking if he Was working in the Union. See, e.g.., Win-
dernullei.".Pectric, Inc.,366: NLRB 664, 67.3 (1992) (no 
legitimatexeason for question and none .cenyeyed to em.: 
'ployee); enftl..234-F.3-d.. 3.84. -(6th.Cir. 1994), -Nor .did-
Scheirer provide Anderson with .any assurances against: 
"reprisals:' • Ari.jB v. Brookoad FzErrzitirre; 701.  F.2t1-452, 
462 .(5th 	1983) (no .evidence.that employer_ had a 
valid purpose for -question and none :conveyed, and no — 
assurances against reprisalS). 

. We reject the Respondent's contention that the judge 
should not have received into evidence the screenshot of 
the text constituting the interrogation:(and certain other 
texts thatAndersbn and Supervisor Scherrer exchanged), 
because the General Counsel did not move into evidence 
screenshots of 10 .additional text messages that Anderson 
and Scheirer exchanged between July 29 and August; 4. 
The Respondent points to nothing in the Federal Rules of 
Evidence that *required the judge to. rej ect the screen:shots 
of the text messages that, Anderson did take simply be-, 
cause.  the General Counsel' did not move:in-En evidence 
screenshots of all the text messages that AnclerSon and 
SuperVisor. Scheirer,  exchanged' Nor, 'contrary to. the 
Respondent, do the "rnissing".  text messages make it im-
possible for the Board to determine., the legality of the 
interrogation. 

Rule 106 .of the Federal Rules of Evidence provides, 
"If a party introduces all Orpart of a.writing or recorded 
statement, an. adverse'party may require the introduction, 
at that time; of .any other part-7–.or any.  other writing or 
recorded' statentent.  . that in fairness might to be consid-
ered' at the same time.". .The Rule "is concerned' with" 
misleading impressions created .bY - taking statements in 
documents or -recorchngs -out.  Of 'context" .1 Feinstein's 
Federal Evidence ,§ 106.0211]•(:2d.  ed.. 2013). However, 
'the 'the adniitted screenshot-of the -text constituting the 'un-
lawful.'.interrogation 'is .not incomplete. Accordingly, 
:there is .no ."part" :of _the.  "statement" that the.  General.  
Counsel failed tamoveinto evidence. 
:Although the Rule also: provides for the arlrriiSSion of 

related .writings that in fairness .enght to be. considered, 
the General Counsel could not have moved screenshots 
of those other messages-into evidence...1\1:one of the other 
messages-that SCherrer,and Anderson exchanged were on 
the phones that' AnderSen and Scheirer had at time of the- 
•unfair : labor practice -.hearing; neither. .individuali.had 
'screenshots- -of those Messages; .and the cell plione- pro- 

: employment and Anderson 3pecifically, asked to-return to work before: 
Scherrer 's text interrogation. :Further; Schenir's purported concern 
about :Anderson's availability is at ticlds with the Respondents claim 
elsewhere in it's...exceptionS blief that Scheirer 'had no workfnrither: . 	. 
.son at that time.. . . 

viderS did not have Copies'.  of the actual content of those, 
texts. See United States, 7719niPsoii;::  501 FelAppr. 
347,' 364 (6th.Cir: 2012).(UnpUblished) (rejecting .defend- 
ant's rule of completeness -arginnent "because the goV-.. , 
eminent admitted 100% .of what -they Were .inpossession . _ 	• 	.• 	•• _ . 	. 	.• 	. 
of'). 	• • 

Moreover Anderson Andersen".S failure to.take'sCreenSliots Of all 
of the text messages he Exchanged pith Scherrer-  did. not 
prevent the Respondent from questioning Scherrer about 
his. communications with Andersen during the relevant . 
lime period, and._abbitt.the circumstances . surrounding 
those.  •Coronannicatians, : when .Seherrer teitified: at the 
unfair labor pracii6e. hearing. See 'United Stcite:s v. Harry, 
927 F.Supp: 2d 1185, 1192, -1227 (D.N11. 2013) (altr  
hough Rule .106 mig,ht have allowed defentlaiit to intro--
duce other individual 's teit messages tO him had they not, 
been lost,.he is not without a reraedy because he can tes-
tify about the niisSing texts); affd_ '816 .F.30 1268 (10th.• 
Cu. 2016). In fact the Respondent .asserts in its 'reply.  
brief. -  to the General Counsel's .an'sweting brief, that 
"SCherrer explained-the content 'of his communications 
with Anderson between JulY 29..and."August 4, which he 
thought were face-to-faceratherthan tat messages  

In any event,. the "rniSSing" text messages could not 
have rendered lawful the coercive nature of the interroga-
tion given (a) the Respondent's - explicit concession that 

,Anderson -was' not an. open.  union supporter at the time. of 
the interrogation; (b) the Respondent's.- implicit canoes-.  
sionS -.: that Scherrer did tot provide. any assurances 
against reprisals Or explain the purpose. of the, question; 
and (c) the fadt.  that the cell phone Provider records con-
firm that Scherrer did not send any additienal text ines: 
sage's to Anderson the nightof the interrogation. '6  

We recognize, aiIthe Reipond.ent iietes, that the recerd 
does. not indicate whether Aiideison 	eplied truthfully to 
Scherrer's .question, -because: Anderson did not take' 
screen shots ofthe Messages he' sent to Scherrer later that 

.night after 8cheirer'S interrogation text.  However, even 
if .Anderson had  freely 'adniitted union ,involvement 'in 
response to Scherrer's interrogation,:it ..wOuld not have 

. 	 , 
6  • For example, given the Respondent's Concession that Anderson 

was not an open =ion supporter ..at the.  time of The intenrogation; it is 
clear.that none of the missing text messages that.were.eXChanged be-
fore-the interrogaficin.would have revealed, Anderson's 'Support for the 

• 
 

Union. Moreover there are no missing text' messages from Scherrer on. 
night of the interrogatiOn to 'lint the interrogation into further con-

text Thus, although the Respondent's E.xeeptioni Brief indicates that,  
the record does...not Teflect the content of text..messnges: sent at.  11:04' 
and 11:06 %Rip. 'on July 30,. the .cell-phone.records' dem=strate that 
those text messages were Sint bY Anderson to.  Scheirer:. We note inthis 
regard thatthejlidge inadvertently found that Sherrer.rtekted Aiictqrso
"tJ

ia .  
gpt 	 on"..-on Iiily.O.at:11.: 04 1). 	 - 

fact that Mid Was .sent... on -a Afferent date::: • 	" 
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.rendered. the interrogation . lawful. 	See ..NLRB v. 
McCullough Ertvironmental.Services, 5 F.3d 923, 928 
. (5th Cir.. 1993) (Ifan interrogation is coercive in nature, 
it makes no difference that.the.employee is not actually 
co ercecL ). -See ...also . af&A. . Ornamental Iron, Inc.,. 259 
NLRB 1019; 102071021. (1982) (interrogation .unlawful 
notwithstanding that individual truthfully responded, 
.admitting union membership.)1  

2. .The discharge . 
•Applying Wright Line, we find that the Respondent 

.itilawfully discharged Anderson. As an.  initial matter, 
we agree with the judge that AnderSoia could reasonably 
conclude that the Respondent had discharged brin,. even 
though no one explicitly told him that he was disCharged. 
.See Poly-America, Inc. v. .I\TLRB, 260 F.3d465, 477 (5th' 
Cir. 2601) • (the Board may find employees have been 

. discharged even when there is no evidence that the word 
"fired" has been used). .Scherrer •repeatedly rebuffed 
Anderson's efforts to return to work;  and, when Ander-
son.  asked Nick Rodriguez why he (Anderson) could not 

. -return to wOric, Rodriguez told him  that Garofalo (a vice 
president. .of operations) had said that Anderson (and' 
spine other guys) could not. , work'. for the 'Respondent 
'anymore. CL Champ Corp., .291 NLRB .803, 804 (1988) . 
(employees could reasonably conclude that they had been 
discharged where union conveyed to them their employ-
er's -clear and unambiguous position that they would 
never be rehired or reinstated under any circumstances), 
enfd. in pertinent part 933 F.2d 688, '693-694 (9th Cir. 
1990). 

Although  .the Respondent faults Anderson for failing to 
follow Scherrer's instructions that he: contact Supervisor 
Pavon for work; the judge credited Anderson's testimony. 
that Scherrer instructed him  to contact Rodriguez, not 
Pavon. The judge.  thereby implicitly _discredited Scher-
rer' s contrary. testimony. We find no basis for.  reversing 
the judge's _credibility determinations. We note in 'this-
regard that:Scherrer's testimony about instructing. Ander-
son to 'contact Pavon • was, equivocal,. and Schemer's • 
memory was shown' to be imperfect because he .could not 
sPecifically recall texting Anderson -even though records 
from his cell phone provider: show.  that he did 

We also reject the Respondent's ..additional 'contention 
that the judge erred it implicitly finding Rodriguez-to be 
its agent; and therefire erred in - attributing Rodriguez' 
statement (to.. Anderson) to the Respondent See-  Metco 
Prodithts .  NISB,.. 884 F,2d.i156,..159 (4th Cit.. .1989) 
(An individual .h as  apparent authority to bind the princi-
Pal '"if :a third person -  cotld.reasOnablY interpret acts or  

omissions of the principal as indicating that the agent has 
.authority.  toast on behalf of the principal.") The record 
'shows that Rodriguez" drove a company vehicle, and that 
the.. Respondent' used Rodriguez to Telay :information 
both' Spartish.:speaking and non-Spanish. :spealcing em-
ployees, .to translates:  for it; and to communicate separa-
tion notice§ to employees.. *See: Pacchina Caristruction 
Co. ;. 343 NLRB at-8864.87 ,(foreman-found tosbe igent_ 
where management regularly cOmmuniCatedwith its em-. 
Ployees through its .foremen), enfd • 180' Fed_Appx. 178. 
(DC.. Cir.. 2006).  (unpublished); Poly-Americo, .Inc. v. 
NLRB, 260' F.3d at 481. (relying' in.  part on junior fore-
man's. serving as a conduit for communications between 
the -.Spanish-speaking work' force and the English-
speaking management). Moreover;  Rodriguez made the 
statement in question to' Anderson after . Supervisor.  

• Sbherrer specifically. instructed Anderson-to speak with 
Rodriguez about his request to return to work: See Da-
vies Medical Center,. 303.NLRB 195; 206 (1991) (find-. 
ing individual's remarks to an -employee attributable to 
respondent where uncontroverted supervisor specifically 
instructed employee to contact that individual); enfl in. 
pertinent part 991 F.2d 803 .(9thCir. 1993). • In. these cir-
cumstances, we find nO merit to the Respondent's con-
tentiOn that Anderson would .not reasonably conclude. 
that Rodriguez was speakitg for the Respondent. 

Having concluded that the Respondent did in fact dis-
charge' Anderson, we now turn to the legality of the dis-
charge. W. find, in agreement .with the judge, that the 
Respondent discharged 'Anderson because it believed he 
was becoming involved, with the Union. 'There is no dis-
pute that Anderson engaged in union activity; he signed a 
-union card in June,8.  and in mid to late July he.  visited the 
union -offices (in the-presence of other. respondent em-
ployees). Further, Supervisor Schemer's tinlawful inter-
rogation of Anderson —“U working for kedh..00k or u 
working: in the' union?"---constitutes 'evidence that the 
Respondent suspected -Anderson of union involvement 
and harbored 'antiunion animus See,. e.g., NLRB. v. In-
dustrial ErectOrs,: lric., -712' F:2d. 1131;  1.137' (7th Cir: 

.1983)1 . The timing of the discharge .in .connection with 
the unlawful interrogation (and Anderson's union activi-
ty) buttresses 'a finding of unlawful jnotivatiOn: See Her-
itage Hall, E.P.L Corp., 333 NLRB 458, 461 (2001) . 
(timing of discharge 'supports finding of unlawful motive.  
because-  it- occurred.  day :after ..imlaWful • interrogation); 
S&M.Grocers,- 	236 NLRB'..-1594,. 1595 (1978) -.(dis- 
Charge unlawful where it followed shortly after ihterroga-.  

'judge Mistakenly foimalliat Anderson signea %Mimi card . 
'when he yisited.the imion offices.in mid to late•Jub; and thattlie Union • 
commenced its orgnrnng efforts-inA.uguit2015:- 

• 
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Matson. Terminc.z4, Inb. v. 1\11.2..B,. 114 P.3c1 300; 
.303 (D.C:.Cir. 1997) (theproXimity betWeen union acti.v. 
ity: and employer  s: action by itself is substantial' circum-
. stantial evidende . of unlawful Motivation): . 	. . 	. 

The Respondents: inebiasiStent _employment.  practices 
further support n r.finidirig Of Milay;ifuLmotiVaticin.: The . 
Respondent regularly returned 'eniplciyees to work -after: 

.employees took time Off for.  vacations and other reasons,. 
.including :even.  the need .  to ..Serve .j ail: time And in its 
.:EiCeptions Brief, the Respondent :contends 'that it tries to 
limit  employee thrnover:-., Yet; when AnderSon no longer • 
needed the -approvedleae he had just -.obtained and 
smelt-  to return to work, the Respondent never put him 
back to work despite 'Scherrer'S -adMission: that he had 
never disciplined Anderson and the undisputed fact, that 
the . Respondent proceeded. to hire numerous employees 
in both_the concrete and 'demolition olivisiOns, including' 
more than 20 concrete.  division 'eraployees iii.Augnst and 
about 11 employees in the •demolition division between 
July 26 and Angust.30, '2015: 

.Accordingly:  we 'find, in agreement with. the judge, 
that the Respondentrdischarged Anderson because it be-
lieved he was becoming involved with the -Onion. As the 
Respondent offers no legitimate reason for discharging 
Anderson, the Respondent has plainly failed to show that 
'it would have discharged Anderson even abSent his union 
• activity. 

Our dissenting colleague .argues that Anderson volun- 
tarily quit his job,. which. Precludes a finding-that. h.e was 
discharged: 'However, this. argument 'does- not square 
-with Anderson's testimony, ;corroborated by Supervisor 
Schleifer, that Anderson asked for, and was granted, time 
:off, and that Anderson contacted Scherrer for work when 
he no longer needed the leave that.  he had just recently 
obtained.. Put :simPly, Anderson's . decision-  to take an 

!approved leave in no way establishes that he intended to 
. pemaanently sever his employment relationship:with the 
Respondent, notwithstanding that there.wasno guarantee 
of a position upon his retUna(jost as there is no guarantee 
of continued eraploYment for anY. at-will•employee): 

.Our dissenting. colleague also.  argues that there was no 
work for _Anderson at that time, because he _finds that the 
Respondent 'had replaced Andeison at the . Tillotson 
jobsite. Howevei, the diiSent ignores, that .the 'Respond-
ent had not hired Ander§onto work -only at the-Tillotson 
j obsite .9  Fluffier, neither Schen-er -nor G-arafalo, testified 
that.  there was no work for. Anderson at any.  other Re-
spondent job sites To the _contrary, the Respondent lin- 

Tbe recia-d:shows:that Andersiin.had woulcedior the-Respondent at 
multiple jobsites..and that_the Respondent regulady. moved employees 
-from jobitte to joIsile resionse Mite ebb.  and flow of Worle., 

phcitly 'concedes that there Was Work for Anderson at it's 
other.  j ob sites, because . it Points .to Anderson's' 	.fa lure to 
cbritatt Pavon (or Other.super.visori) 'for work.  as the rea.,• 
son-why Anderson no.longer Works for it. See; .e.g.; Re- 
spondent's 	Brief page 45 CAs-:a.'result of 
.Anderson's own . inattion, he stopped' Working' for Re-.  
5poridentli  • 

3. The voter-list objection 
The Board's DeCember 15, 2014 final rule updated the . 

• ExcelsiorAist -requirement" to :.better .advance the two 
objectives articulated by the Board•in Excelsior:.  .(1) 
• suring the-fair and. free choice of bargaining representa-
tives by marirhi7ing the likelihood that alLl.  the voters will 
be exPosed to the nonemployer party argumenti concern-
ing repreientition; and(2): facilitating the public interest. 
in.-the. expeditious _resolution of questions of .representa-
tion by enabling the parties on the ballot to avoid having 
to Challenge voters based solely on lack of knowledge as 
to the- voter's identity. 19. •Fed_Reg. '74308, .14335-
74341., 74345 (Dec.. 15;  2014). Liaddition to Codifying 
the Excelsior _requirement that an employer furnish a list 
of the names and hoe addresses of eligible voters, the 
final rule also:  requires the 'employer to furnish, among 
'other things, 'available-' 	home and personal cellular 
("cell") telephone numbers of all eligible voters." 29.  
C.F.R. §§ 102.62(d), 102.67(1). • The rule also reduoes the 

.period of time to produce the list.  from 7 calendar days to 
2 business days.  after the approval of .an'election 'agree-
ment.or issuance of a direction of an election, but grants 
regional, . directors . discretion to approve ;agreements 
proViding for more .time or to allow 'additional time in' 
.directed election 'cases. 	See 79 Fed_Reg. 74353- 
74358, 74428. The rule further provides that . the era:-
ployees failure to file or serve- the list shall be grounds 
for setting aside the.  eleOtion.wheneverjproper and timely 

'objections are filed. 29 CYR." §§ 102.62(c1), 102:67(1). 
Here,' We agree 'with :the judge thaithe election shbuld • 

be set -aside for three reasons, each"of which constitutes • 
an independent basis for:setting -aside the "election. 'First, 
approximately' 90: percent .of.. the addresses ..on -the" list 
were itiaccurate.' Second, the list omitted the names of . 	. 

1°  We need -not address otir colleague's reiaied FES.arguments be-•
. cause the Respondent has not 'argued. that FES--rathef than Wright 
Line 	should apPly. See UPS Supply 	,Solutions; Inc., 364-NLRB 
No:4, slip -op. at 2(201,6) (argam.ent first raised by dissent Is "not.;  
properly before lie Board for .tonsideration.")...Accordf gzkicrn-HeSsey 
Logistics,.. 	3621\ILR_B 	slip.op: at 1 fa. 4(2015), enfcL 

Fed. Appx.  - 2016 WL .7508168 .(3..C. Cii. 2016); Avne Systems, 
Inc, 3311\1L5B.:1352.134.  (20OO): 2, I:,. - . 

Frelsior UnderWecir,Ina,s1.56.NLRB.12.36 (1966): 
See Mod Interiors„ ..inc.;32411LR.13 164,qt:4-165 (1997)' (4.6 per- • 

pentaddress inaccuracy .rate*a.rrantSsetbeig aside theelection); •Arneri-:-. 
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at least 15 eligible.  voters.0  'Ten ornissions were of em-
ployees eligible to vote under the Steiny/Drmielll formula• 
that the parties .agreed to,utilizeia the stipulated election 
agreement,-U. ancl -.5 other omisSions were of employees 

..the •parties :agreed •Were:eligible. 6  'Thirct.the Respondent 
• did not provide- phone numbers for any of its.  employees 

. 	, 
We.  .n& aopetsbasive.the. :Reipondent' s unsrpportd.  

contention that 'the :voter - list' sshortcQlthngs did. not im-
pede the Union's ability to conimunicate with.the eligible 
voters.:V It. is obvions that the . Union's . ability to com-
municate with eligible -voters was' impaired .by. the Re-
spondees' failure  to include miinerous eligible voters on 
the list, as well as is failures to provide correct addresses 
-for 9.0 percent-of the listed employees or phone numbers 
for any -of the listed • employee. In any 'event, as the 
Board explained in rej ecting the identical argument in the 
context of .an Excelsior list objection, -"to 'look beyond 
the issue of substantial _compliance with the rule and into 
the.  additional issue of whether employees were actually 
informed-about election issues would `spawn an adminis- 
trative monstrosity."' Mod Interiors, 	324 NLRB at 
164 (citation omitted).. 

We find equally unpersuasive the Respondent's argu-
ment that We -should not set aside the election in light of 
the alleged large voter tariaout.1  ..The primary purpose of 

'can Biorned Arnbulette, Inc., 325 NLRB 911, 911;914 (1998) (56 per-
cent address' inaccuraCy rate warrants seting &Side election).. 

Here, the percentage of omissions .(approximately 15%) exceeds 
that in some pre-Wood. 	's cases where elections were set aside based 
on.  -omissions (Automatic Fire Systems, -357. NLRB 234Q 2341 (2012) 
(collecting cases)), the -number of omissions could have 'affected the 
outcome of the -election, and the Respondent has not provided a legally 
sufficient jUstitication for the omissions.. See Woodman 's .Food Mar-
kets, inc., '332 NLRB 503, 503-505 (2000). 

14 sieiny  & Co. , • 308 NLRB 1323 (1,992);':Daniel Consiruction, 133 
NLRB.264n(1961),• as modified at 167 NLRB 1078 (1967). 

"Contrary to the Respondent's claim that there has been no show: 
ing that it failed to include on the voter list. any employees who were 
eligible undei that fomiula, the voter list omitted the names Of 10, of the 
12 emPloyees who -cast challenged ballots Who -were eligible to vote 
under the Steiny/Daniel.formula: Juan Fernandez, Ivachael Roman Gil, 
Omar .Sanniento, Juan Calle, Eddy P.eres, Segundo Altimhano, Em-. 
manual Felix, Rafael Franco, Angel Godoy,..and Manuel E. Sanchez. 

" The -record shows that the list Omitted foie employees Whom the.  
parties agreed were 'eligible: Hugq Cabrera, RaYinuncl• Garcia., Edison • 
Ortiz, Jose Villalobos, .and Angel Javier:. 	1 . 	

. . 
. 	 , 

19  The Respondent contends thathecanse of the •showing-of-interest 
requirenient, the Union .must have had the -con-ect home.  addresses and 
phone numbers of at least 30.  percent -of the einployees... Even if -this 
were true, it hardly demonstrates that the -Union had the -correct .home 

:addresses and Phone numbers for the remaf.nin 6-employees.. 
:1: Although some employees eligilile.lo.-vOte.  under the Steiny/Daniel 

.fonnula voted even'thoUgh-the Respondent did not include them on the 
voter list, the.  Unicin',Correptly:i*es that. it:is.  Passible there were addi- „ 
tional employ.ees who Would have been:eligible under tSaf Eormula-Who 
did not attempt to vote because they were unaware:of.  the. election._ 

the voter-list requirement is to ensure the.  fair, and .free 
choke, of bargaining representative's -by maximizing - the 
likelihood that. all- eligible 'voters Will be exposed to the 
nonemployer party -arguments concern  i-n g representation. 
7.9.F-ed_ Reg:1743.35-74345.: See..also NLRB v. 71ymart-
G-ordon.Co., 394 U.S: .759,-.,767 (1969) (xcelsio.es "1s:- 
closure requirement furthers this -objective [of . ensuring . 	, 
"the. . fair 'and--free choice of b arga  Min  representativ.es"1 
by encoUraging an informed employee- electorate and by 
allowing. miens the. light .Of access to employees that 
management 'already possesses."). That a signi-Ficant 
percentage .of eligible employees pirrportedly voted hard-
ly demonstrates that they were- aware -of the Union's ar-
guments in favor of representation. 

Nor are we persuaded by the Respondent's contention 
that we . Should refrain from setting aside the election 
because any shortcomings or inaceuracies in the list were 
"inadvertent" or ."-uninteiitiOnal." Just as was true with. 
respect to the Excelsior list, it is - important that the in-

' formation on the voter list lie complete and accurate be-
cause of the important public policies that the list ad-
vances. The voter-list rule, like the predecessor Excelsi-
or list rule, "is not intended to test employer god faith" 
(see Mod Interiors, Inc., 324 NLRB at 164); nor is em-
ployer. bad' faith a precondition to finding substantial 
noncompliance with the list requirements. See Wood-
man's Fobd Markets, Inc.,- 332 NLRB 503, -  504 fn. 9, 
505 a '12 .(2000). 

We find no merit to the Respondent's claim, embraced . 
by our dissenting colleague, that it had no. obligation to 
include the phone numbers for its employees on the voter 
list, 'because it did not triaintaisits . employees' phone 
numbers in its computer database. . The regulatory, text of 
the-rule contains no 'such limitation. See 29 C.F.R. 
§§102.62(d), 162.67(1). Rather, it requires an employer. 
to include 'available', home and personal .cell telephone 
numbers, and_the unit employees'. phonenumbers plainly  
were available to the .Respondent, as the judge's decision 
Makes Cleat. u .Given the important public interests ad- 

Li  In claiming that there is .nci evidence that RHCG's managers -or 
other. individuals maintained employees' personal phone 'numbers "in 
the course .of their worlc:responsibilities," our :colleague ignores the 
testimony of Respondent's vice president of.  operations that when the 
Respondent's superViiors and foremen need.th contact employees about 
worlc, they frequently contact them-on their Cell phones. -'Accordingly;' 
Andre Marc-Chailes, the 'individual Respondent.  asSigned to compile • 
the voter list, needed only to aslc those people for the unit employees' 
phorienumbers in order In obtain them_ 	. 

Our colleague .arguei,-.in the altematiie,- that the Respondent cannot 
be faulted for falling to contact supervisors to obtain.  certain voter-list' 

:information -(employee phone numbers) not maintained in its' computer' 
database but stored on the supervisors " phones: But, as shown, the rule 
-does-not - provide thatnnly •employee phone numbers.  maintained in- i 
computer database are "available" bar voter list purposes.. We also find . 	. 	. 	 . 	. 	. 
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vanced by reC[uiring employers to fOroish'employee con-.  
tact infounat'ioa tothe hanemployer parties to. a represen-
tation case, we. see- no . reason to permit:employers to. 
withhold...inch-contact infonnation simply because they 

..do 'not store the infoimation.: in a computer • database.. 29 
And our colleague's 'dissent does ;tot persuade us .other- 
•wis-6.21 

. - 
'0th:colleague argues that it is unwise for the Board to 

• rerpir:e:aii 'eriaployer to frupish employee phone numbers 
unless they are - maintained-in a computer' ditabase;, be-
cause the employer may be uncertain about the.  supervi-
sory status of some of its .workers. Our colleague. con-
jures up ..a parade of lion-ibles. -whereby' if an employer 
questions an individual it mistakenly believeS is a suer-
visor to .obtain the unit employees' phone numbers, it 
-will, be accused of 'engaging in unlawful surveillance of 
. Section 7 activity.. Conversely, if it declines to question 
an individual who ultimately found to.  be.  a Supervisor, 
it will, face an, election objection for failing  to include. on 
the voter. list.  the phone numbers • of the unit employees 
kaown only to that supervisor. • 7 

However, 'in the more than 2 years that the rule has  
been in. effect,. the .specter of increased litigation forecast . 

untenable the claim that employee phone numbers were unavailable to 
the Respondent for voter-list purposes given that the record shows that 
employee phone numbers were available to aiad used by the Respondent 
for work-related communidations: Moreover, our colleague ignores 
that Andre Marc-Charles recognized the need to et:intact supervisors for 
information required for voter-list compliance (relating to SteinylDcarielv 

that washlowi.se.not maintained in the Respondent's com-
puter database:_ 

" We also reject theaespondent's suggestion that the pieamble to 
the final rule - providing that employers would not be.  required to ask 
the unit employees for their Own phone -ninnbeis in preparation.for the - 
list - tmderroines :Our "conclusion that the .Respondent's failure to in-
clude the employeei' personal phone.humbers on the voter list -warrants 
setting aside the election 79 Fed. Reg:74343:th 169: The Respondent 
was not required to ask its unit employees for their own phone 'num-
bers; it Simply had to -ask its supervisors and foremen for the. phone 
numbers of the unit employees they already had and used in the -ordi-
nary course of business. • Nor dOes-  it -matter..  that the Respondent might 
not have had the phone number's of every eligible voter. See 7.9 Fed_ 
Reg. 34338 fa_ 146 ("the fact that an employer maynot possess the. 
personal phone numbers for .each :and every .one of its employees, does 
not .demonsti-ate that it is not worthwhile to require the employers to 
disclose those employees' 	personal phone numbers that it does.. 
possess."). 	 • 

n While our colleague continues to express his disagreement with 
certain provisions of the Board's _recent -rulemaking, the time for exten-
sive policy debate over the provisions _of the rule has. come aiid-gone 
the Board's rule was lawfully -enacted, see.Asiociated Builders & Zan-
tractorS of Texas, Ina -v.-  NLRB, 826 -F 3 d 215 {5th. Cir.,2016), -and 
both we' anthour diisentin.  gcolleague Are hound to faithfully apply it, 
regardless -.of :our .agi-eemerit-  or disagreement • with_any particular re‘ 
'qiiirenients it establishes:. The nile is not susceptible to.Alierition man 
individnal-adj-udication iNonetheless, we will respond tn the concerns-
our„ ifissetiting:colleague,raises.  to the extent that they .-areirelevant- td.  

'adjUdicatingthepartienlar•dispuie before us" " 

bY the dissent has riot coMe. to ..pas'S--aiid • fot good rea-
son: If an employer relies.'ori.'Certain.individuals'to con-- -

-'vey work-related information to or receiVe. work related• 
information from; -.unit employees, such • indiVidn  al s  are 
its :agent; if not.  its stip.ervisors... Our colleague does not 
.explain, • and we fail  :to see,: how in employer. •60iii4 be.  2-  • 
deemed have engaged.  in 'unlawful.  union surveillance 
if it asks' such individuals to disclose the unit  
phone numbersiiiliz.ect in the 'cours'e .  of their work---so.  
that it may comply with.  the:.  Board's voter-list re,quire-
ment The. requested information ;does. not reveal the 
union septithents or the union.setiVity :of the' runt .eni-
ployees (or :of the supervisors or agent), and.  the 
ployer has  a lawful reason for requesting the' information;  
which it will presumably convey when making the re-
quest. For the same reasons,' we fail to see how' an em-
ployer could. be  deemed to have coercively interrogated 
such -individuals by asking them for the contact infor-
mation of the unit employees.• 

And this case doei not implicate tlierconcenis raised by' 
our colleague. . The 'Respondent's- failure to include. 
phone numbers was not due to uncertainty oVer who' its' 
supervisors were. Rather, this case, like the more than 
90 percent of pre-Rule and post-Rule Board cases inVolv-
ing elections, involves an emPloyer who entered into a 
Stipulated election agreement, waiving its right to a pre-. 
.election hearing. Moreover, although Andre Marc-
Charles, the individual .assigned to compile.  the voter list, 
testified :that he . spoke to supervisors . to obtain  infor-
mation relating to - employees who :might be eligible un-
der the .5'tiny/Danielforraula, he admitted that he did not .  
ask .any supervisors for the phone numbers -of the .unit 
employees they had.:  Neither the Respondent nor our.  
colleague can persuasively jUstify Andre Marc-Charles' 
failure to do so,' or dispute.  that Marc-Charles Could 
have. timely obtained the phone numbers by requesting' 
them from superviscirs and forenien. 

Our .colleague also.  appears tO . complain that the time . 
period provided in the Rule for producing the . Contact: 

. information. is unreasonable '`- -̀under, an circunistanceS7 

7.1  Our colleague .also argues that the expanded voter-ii.st .  require.-
'ments inappropriately fail to accommodate employees.' privacy inter-. 
ests.. Every court to ,have Considered the matter .has rejected our col-
league's position, and -we see no need to repeat the lengthy expianafions 

• the Board provided in the Rule for its conclusion that the substantial 
pithlio interests -.advanced by the. expanded. "disclostut requirements 
outweigh the employees acknowledged privacy interest in the limited 
information that will be disclosed to a limited' groiip of reCipients to be 
used forlimited PUrpoies. -79 Fed. Reg. 74335-74352;74427-74428. 

•-See-AssociatedBuilders..cind .COnfradtors ofTexa.s,--11n.c.1; :. NLRB, 826. 
. Fr4d 21§.,.29.3:226 •(5.1-.1-1 Cir. '2.016)..(a'fFn:rnine IzlisoCicaed Builders .• 
Cantraatiirs'.of Texas, Inc. V.' NLRB,' 2015. 	WI".• 3609116.;..17—*11. 	. 

Chcanbir of Commerceite.Ae .CInited-StateS of Amer 
.icav..NLRB, 118 F.Supp.3d 171 208-215 (D.D."C. 2015). - 
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in cases ,wheie employee contact information is not 
stored in the employer's comPuter .database: -HoWever, 
employers. and' elections come.  in all shapes and sizes, 
and the.  manner in which employers conduct their opera-
tions varies.,79 Fed. Re.g_ 74353-74357,74422. "flin the 
Board's. experience, :the units for "which lists.  must -be' 
produced are typically siciall--, with half of all units 'con-
taining 28 or fewer" employees over the past -decade." .79 
FectReg. .74354. .See also .79 Fed. .Reg. -.74422 . (noting 
that in the past decade the Board has conducted elections 
in units snialler than five employees). Incases involving 
small units, the quantum of information required for pro- 
duction 'of the voter list' is, by, definition, qiiite 	 
The number of .individuals potentially possessing the 
necessary information is similarly limited, "meaning that 
even for those small employers which lack computerized 
records of any kind, assembling the information should 
not be a particularly time-consnming task" 79 FedReg. 
74354.23  And, in reality,- employers have many more 
than 2 business days to undertake the process.. The de-
.scription of representation :case procedures, which is 
served with the petition, explicitly advises employers of 
the voter-list requirement. Accordingly, employers con-
cerned- about.  their "ability to produce the list can begin 
working immediately, before an election-  agreement -  is' 
approved or an .election is directed-,--and thus before the 
clock begins running on the 2-business day time period.. 
79 Fed.Reg. 74353-74354. 

The Board also explained why it had reject - ed the con-
tention that construction industry employers are entitled 
to a categorical . exemption. from the .2-business day 
timefra.me because they may be required to' use the 
SteirrylDaniel formula requiring analysis of 2 years of 
payroll records. Not only may parties -stipulate not to use 
that foirdula, but also some petitions are for units already 
covered'by collective-bargaining agreements, resulting in 
employers' ready access to the necessary information. 
The Board also explained that not 'all cOnstniction hicks-
try.  eraplayers have significant numberS of employees 
'covered by the fortaula and -that although 9011StrUCtion 
employers May 'maintain  .the records necessary to pro-' 
'duce the list at 'different job sites, modem technology 
'renders transmicsion of the necessary information to the 
person(s) compiling the list practicable. 79 Fed. Reg. 
74354. The Board also found it Significant that prior to 
the.l.fmal „rule,. construction industry employers; whether 
large.  or *tall, and whether decentialized or not, only had 
7 calendardays to produce an Excelsior list, 'and that the . 	. . 

- 	- 	• - 	• 	' . 

'23 Thoe Craiiloerith:at 
employees in a.  single paper. document Will.  have an easier ..hrne still "• - - ••, 	- - - • • 

advent of overnight mail and electronic filing and Service.  
by.  itself :warrants,. a reduction. in the period: Of time to, 
produce the list. 79 F.ed_Reg., 74354.. See also . 79 
.FectReg. 743.53. . 

Finally, our colleague, like the Respondent, argues that 
the time afforded -the.  Respondent.  to ;produce.  the -vOtei . 
list, was ifespecially" unreasonable-  given the .combination 
of circumstances' of this case, where (1) the SteyzylDriniel .  
eligibility formula is 2.ppliCable, (2) the" Respondent does 
not maintain.  its.  employees' telephone' numbers in :a 
computer database (or in asingle paper file),. and (3) the 

.unit is larger than the 'average Board .,unit. . However, if 
the R.eSpondent believed that the normal 2,business day, 
time frame was inadequate, it could have negotiated With 
the Petitioner for a longer period of time to produce the 
list or, failing that, it 'could have refused .to enter into an 
election agreement and gone to a hearing to -explain why' 
it needed more time to prodUce the list. See 29 C.F.R..§§ 
102.62(d), 102.67(1). See also 79 Fed_Reg. 74354-74355 
("under the final rule, the regionaldirector has discretion 
to grant in employer more time to produce the list, upon 
a showing Of extraordinary circumstance Which may be 
met by an employer's particularized demonstration that -it 
is linable to produce the list within the required time limit 
due to specifically articulated obstacles to its identifica-
tion of its own employees."). But the Respondent did 
neither. -Instead, the Respondent voluntarily entered into 
a stipulated election-agreement providing for the norrtial 
2-business day . timeframe... Having done so,. the Re-
spondent ..has no cause to complain 'that it should have 
been .given more time. Cf. AQT0P, LC v. 2"11,RB,. 331 
F.3c1.• 100, 105 (D.C. Cir. 2003).. C`Because the Company 
made no specific request for an interpreter, it will not be, ,  
heard now to claim  the Boards failure, to prOvide one 
rendered the election unfair."); Micro Pac0c Develop-
ment Inc. v.. _NLRB, 178 F..3d 1325, 1335-1336 (D.C. 
Cir.. 1999) (having entered into election a.geernent . in  
which-  it. siiPulated that Unit containing all of its employ-
ees .constituted.-an appropriate, bargainingIunit, employer 
was precluded from arguing that NLRB erred by combin-
ing eroployee.s :resident and nonresident employees into. 
a single.  bargaining unit); Pylau.co7p„.363. NLR..B NO.8;  
slip.  op. at 1 fa.. 11(2015). (employer's • challenge.  to re- . 
global:director's desiguation' of election-.  date is :. not 
properly before the. BoardhecauSe".it aid not piesent its.  
challenge to' the director prior to' the .election). 24  

We alio 'note that the ResPondent was explicitly inamed of the . 
voter-list requirement' (inCludaig the eligibility_ formula applicable in, 
conStrucnon industry casesj in the description of the representation case.. 
procedures served by the Regional Director -on August'12,2015:more 
than 2 weeks before the stipulated election.agreement was approved 
August 27, 2015. •ee.generally 79 Fed. Reg...74354 ("employers gen- 

complying with the Rule. • 
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ORDER:: 
The National Labor:  Relations B.ciarcl orders thatthe 

Respondent, REICG Safety'Corp.,' Brooklyn, New York, 
its officers agents, sticcetsors, and assiins, shall 

1. Ceisean1 desist from .- 
(a): Coerciv.elY inierrOgating eniproyees ,about their ti-

ion 
(b) DiScharging oi other-wise' dis' Crininiating against:, . 	. 	. 	. 

employees for supPOrting-  the IhnOir or any Other- labor 
organization. 	 - 

(c) many lace or:related Manner. interfering•with, re-
straining, :or :coercing einployees in the exercise of the 
right's guaranteed them:by. Section 7 .of the-Act.  

'2. Take the following affirmative action necessary to 
-effectuate the policies of the Act.

•  
	. 

(a) Within 14 -days from the date of this Order, offer 
Claudio A:nders.on 	•renistatenient to his former job or, • 
if that job no longer exists„ .to a substantially equivalent 
position, without prefuclic-e to his :Seniority or any 'other 
rights or privileges Preiriously enjoyed: . 

(b) Make Claudio Anderson whole for any loss of 
earnings and other: benefits suffered - as a re'sult of the 
• discrimination against hini,  as set forth in the remedy 
section in the judge's decision, .as amended in this -deci-
sion. 

(c) Compensate Claudio Anderson foi the adverse tax 
consequences, if any, of reCeiving a' lump-sum backpaY 
award; and file With the Regional-Director for Region 2.9, 
within 21 days of the date...the-  amount of. backpay is 
fixed,' either by agreenient- or Board order, -a report allo-
cating the backpay award to the . appropriate calendar 

. year: 
(d) Within 14 da.S7s from the date' of thi s'  Order, remove 

• fro ni its flies any reference to - the unlawful-  discharge, 
and.within.3 days-thereafter, notify Claudio Anderson in 
writing.thatthis has-been done and-fhat the discharge will 
not be -used against Erni in any way.' 

(e) -Preserve and, within  14' daYs of a reqdest, or Such 
- alaitiOng tithe is the -Regional .Direotor May alloW -for 
good cau-Se- shown;: provide at 'a reasonable • place desig-
nated by the Board or its agents,- all Payioll-records, so-
cial sectuitY payment 'records, -tiinecards; Personnel rec-
ords and reports,-and all other records, including an elec-
tronic copy ofsuch records if stored in• electronic form, 
neCesSary to :anaiyze the ambrint of backpay due Under. 
tie terms of this.Order.  

.eraily.  will.ve more'than.a 	prep.are the voter list, assuming . 	. 
they begin viork when they receive the petition 'and .ar6.  explicitly .ad:. 
vised Jof the.  voter list requirement in.  the '.d.escriPtion of representation " 
case procedures serVed-withthepetition:"). 

(f) Within 14.  days - after .service -by -the.  Region,. riost at 
its Brooklyn, -New.  York facility . 'copies of the attached 
notice marked- "ApPendix  "15  Copies .of the -notice, oir 
forms provided by the Regional Director for Region.29, 
after 'tieing signed by the Respondent's -authorized repre- . 
• Sentative, 	 by the Respondent and main-. 
.tined . for 60. consecutive days iii conspicuous --places 
including all places`wh,erenolices to employees are cus-
tomarily pOSted... In addition to 'physical postiug. of paper 

• noticeS, • the ..notices shall be .distributed electronically, 
srich as by 'email, posting 'on an intranet -an intemet 
site, and/or. other , electronic means, if the' Respondent.  
'customarily communicates With its. employees' by such 
means. Reasonable steps shall be, taken by the Respond-
ent to ens-ure that the notices are, not altered,' defaced, or 
covered by any other material. hi the event that, during 
the pendency of these proceedings, the Respondent has 
gone' out of business or-  closed the facility involved in 
these proceedings, the Respondent' shall duplicate and' 
mail, at its* own expense, a .copy of the notice to all cur-
rent. employees . and 'former employees 'employed by the. 
Respondent at any time since July 30; 2015. 

..(g) Within' 21 days after service by the Region;  file 
with the Regional ritirector a sworn certification of -a re-
sponsible official on a form provided by the Region- at-
testing to the steps that the Respondent has taken to 
comply. 

. IT IS FURTBER ORDERED that Case 29—RC-157827 is.  
severed and remanded to the 'Regional Director for Re-
gion 29 and that the -.election, held on .September- 18, 

. 2015, be set aside and' a new election held. 
Dated, Washington, D.C. June 7; 2017 

Mark Gaston Pearce, 	 Mei:6er • 

La-uren McFerran, 	 Member .  

(SEAL). 	NATIONAL LAB OR RIELKITONS B bARD 

CMASCARRA, concurring in part and dissenting 
in part. 

This case provides another illustration of concerns ex-
pressed in .my dissenting views regarding.  the Board's:  

. 	.„ 	.. 	 - 
7-5  If this Order.is enforced by a jn d gment• of a-lJnited.Statei-  court of 

.appeaLs, -the words'in the notice reading "Posted 'by, :Order of the Na-
tional labor Relations Boar "shall read : "Posted .Purs:uani to ?.:kiag- , 

. ment of the United Statei Court of Appeal§Enfi;reing .an: Order of fhe . 	. 	.. 	. 
- NatiOnal Lab or Relations II o ard.7  . 	• 	_ .. 	...... 	. 	 •.;.: ..--- 
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Electionadle: ;Similar to anOtherrecent Board decision,. 
Europ.  ean Imports,. Inc., 365'. NLRB No... 41. (20.17), it 
illustrates the, downside of the Election Rule's "preoccu-
pation with Speed betwee.n petition-filing and the :elec-
tion."2  Applying the:Election Rule in Europecrn Imports, 
the Regional Director .schedule.d 	eledion to Occur a 
mere-20..days. after the union filed its representation peti-
tion, and sort.ie disputed employee-voters.  were guaran7  

.teed as litde-as 3 days'notice of the.  election.'. • Here, the 
Board applies.  the Election Rule's • expanded :voter-list. 
disclosure requirements, which provide that the emp.  loyer 
must 'give the Board"s- Regional Office and the union a 
complete- list of eligible voters, within 2 business days 
after the. Regional Director either approve 's a stipulated 
election agreement or issues. a decision and direction of 
election. This was especially challenging in the instant 
case because-  voter eligibility turned in part -on the .num-
ber of days particular individrils were employed in the 
preceding.  12 months, and in some instances, the number 
of days they were employed in the preceding 24 months.4  
In addition; under the Election Rule's expanded 
sure requirements, the voter list must include—to the • 
extent "available" to the employer---each eligible em–
ployee' s personal. email- address and personal phone 
numbers, in addition to other detailed information' 

The Respondent's voter list identified 84. eligible Vot-
ers, and the record establishes that approximately 90 per-
cent of the home addresses contained in the list were 
incorrect - (only four of the listed home. addresses Were - 
accurate). MoreOVer, the list, included no phone num-.. 
berS, and. the .Respondent argues it had no. obligation to 
provide phone:numbers•bebause they were not "availa- 

79 Fed Reg. 74308-74490 (Dec.- 15, 2014) (codified at 29 C_F.R_ 
Sec. 10123 et seq.; Sec. 102.60 et seq., and.  Sec. 10230): I dissented 
from the Election Rule for reasons set forth in views I authored jointly 
with former Member Johnson 1d at 74430-74460.(dissenting views of. 
Members Nfiscimarra and Johnson): ' . 

. 2  Id. at 74436 (dissenting views of Members Miscimarra and John- 
son). , 	. 	. 

3  In European Imports, supra, the representation petition was filed. 
. on Friday. February 3, 2017; the Regional Director's'. Decision and 
• Direction Of Election, which approVed, the inclusion of certain voters 

whose 'inclusion was not .clear from the petition, .issued on Thursday, 
February 16; the NOtice of Election had to be posted by Monday, Feb-
ruary 20; and the eleCtion was .held on Thursday, February 23. See 
European Imports, 365 NLRB No. 41, Slip on. at 1-2 (Acting Chair- 

. • man ivacimarra, dissenting). 	.. 
4.  .1n the construction industry, where sporadic employment patterns.,  

are typical, -eligibility to -vote.  in ; representation election depends:on .. 
whether an individual was employed, for a.suf5Cient number of days 
over 12- .and 24-monthlieriodi preceding ,the election eligibility date. . 	. 	 . 	. 
• See fo-13, infra.  
• . 29 	Sec.'.102:62(4.• See' fn.'. ;1; infra"  Sand -aCCompanying 
text' 

ble" within the.n.apaning.of the ElectiouRtile6.  Under the • 
traditional` standard applied by the Board regarding voter 
lists, I agree that the election should be set aside based on 
the large number of incorrect home addresses. However., 

..I continue to disagree with the' Election Rule's expanded: 
voter-list disclosure requireinents--parficularly in Com--
bitation.with the 'accelerated election timetable imposed 
by the Election Rine-2nd I believe the judge, and my 
colleagues 	-when.they .find.'that emplOyees' personal 
phone numbers:  Were "available" to 'the Respondent/. 

'Thus, I believe the.Boii-d ci_rtot .appropriately conclude 
that the• Respondent' , failure to -disclose employees' 
phone munbers independently warrants setting aside the 
election: 

Separate from the election issue, my colleagues also 
• find that RHCG violated the National Labor Relations 
Act (NLRA or Act) by interrogating and discharging 
employee Claudio- Anderson. • I agree that Anderson was 
unlawfully.  interrogated in violation of Section 8(a)(1) of 
the Act' As explained below, however, I .disagree that' 

6  The record also establishes that the Respondents voter list omitted. 
at least 15 individuals Who were eligible to vote in- the election. Be-. 
cause I agree with.my  colleagues that the numberof incorrect addresses 
warrants setting aside the .election based .on the traditional standards 
applied by the Board, I do not reach or pass on whether the omission of 
.15 individuals from a bargaining  unit consisting of roughly 100 em-
ployees would independently justify setting aside the-  election. 

3  My colleagues say that my duty is to faithfully apply the Election 
Rule. Ibelieve my duty is to faithfully give effect to the intent of Con-
gress as expressed in the National Labor Relations Act, as I understand 
it—and where my understanding differs from that of the current Board 
majority, my duty is to dissent But even if my colleagues are correct, 
nothing in the Election Rule compels the conclusion.  that the phone 
'numbers of unit employees were "available" to the Respondent under 
the particular circumstances of this case; and for the reasons explained 
below, I believe they were not Accordingly, 'since the Election Rule 
requires only that-the nonpetitioning party.  furnish the petitioner "avail-
able"-phone numbers, I would dissent even if I agreed with the Election 
Rule's voter-list requirements. 

I agree with my colleagues' that Supervisor David Scherrer.uniaw-', 
fully. interrogated Anderson under the totality' of the circumstances test 
Set forth in Rossmore House, 269.  NLRB 1176 (1984), affd silb nom_ 
HERE Local' 11 1): 'NLRB, 760 F.2d 1006 (9th CU'. 1985). However, 
'contrary to my colleagues, I'do.not rely on the fact that Schen-er did not 
inform Anderson of a legitimate purpose for the questioning and .did 
not provide Anderson.  with assurances against reprisals. By taking 
these factors into.  consideration,.my colleagues heat questions regard-
ing union matters as inherently. coercive, requiring the employer to take 
.afamiative steps to mitigate the cOercion. The Board rejected this.view 
in Rossmore House, and it is inconsistent With that decision to include 
these considerations in a totality-of-the-circumstances analysis.. In this' 
regard I agree -with former Member Hayes, whO Observed that "proof 
that an •employer has informed .an employee that it has a legitimate,  

• purpose for questioning and has given asinr.ances'against retribution is 
not.prerequisite to finding that .aninterrogation is lawful." .• Evenflow 

• :Transportation,. In'c.;. 358 NLRB, 695,...696..fo_ -(2012),- adonted by . 	. 	. 
reference 361 NLRB No..160.  .(2014).:  

....• • 	- 
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RHCG :violated Section 8(a)(3) by _ discharging Ander-
son.  

Discussion . 	. 
_ RTICG Safety Corp. (RHCG or the Respondent) •per. . 	 . 	. 	. 	- 

forms demolition and concrete work in two .separate divi-
sions; a.-..deniditibn ,.division and a concrete ..., division-
Pursuant to af.StipnlitedElection. Agreement approved by 

. the Regional Director 'On' August 27, 2015,• an election 
Was conduOted...atabnig RECG'.S full:time: and regular.  
part-tithe demolitio.n.Workers On September . 18,- 2015. 
The Uniciii lost -the pleation46 to 36, With 7 nondetermi- . 
natiVe challenged ballots, and now Seeks.  to overturn the 
election. I -agree 	colleagues that the election 

• must be set aside, but only for the reasons set forth be- 
low. 	. 

1. The Voter-List Objection. The Election Rule re-
quires an employer to proVide a list of eligible voters—
commonly referred to as an ̀ .`E)celsior9  lisr—t6 both the.  
Region and the, other party or parties Within  2 business.  
days of the Regional Director's approval of a stipulated 

.election . agreement .or direction of an. election.'°: The 
Election Rule further requires that the list include "the 
full names; work locations, shifts:job classifications, and 
contact information (including home addresses, available 
personal email addresses, and available home and per-
sonal cellular• (' cell') telephone nuiabers) of all eligible 
voters" as well as of 'individuals who 	will be permit- 
ted to vote subject to challenge."' • Failure to comPly.  . 
with this f requirement constitutes - grounds for setting 
aside the election.. • 

Here, as the judge found, the: list submitted by RHCG 
contained about 84 names and .home addressed. Howev-
er; only tour..  hotne addresseS were Correct, the list in-
cludeCliici phone numbers or "email .ddresses, and the list 
omitted a number of eligible-  voters.' The Petitioner filed 
an objection, alleging .that RHCG provided it with an 
inadequate voter list: 	. 

My cbileagu.es suStain- the Petitioner's objection and 
set aside the •electiori.  bad on three independent reasons:. 
(1) approximately .90 percent .of the addresses' on the list 
were inaccurate; (2) RHCG did not provide phone nuta-
bets fir.any of its employees; and.  (3) the list omitted the 

9  See F:lsior r;derwerrr,. 	i56 NLRJ3.1236 (1966). 
1°  29 -C.F.IC Sec.. 102..62(d). By donapalison, -under Frcelsior Un- 

derwear, which-goVemed ..for nearly' sci years' -unbIthe Election Rule 
.was adopted tlie:einPloyer•had.7.ca1endar days froth the date the Re-.  
• gional Director.  appiw;ed the election agreeinent or directed an election 

provide the-voteilist 	. 
. 29 C_F_R_ 	 Con:Taring Me Election Rule in- • 

qUiremenis with prior practice• under EFee/siorthe eniploye:r was -re-
.quired to include in the list 'only the names slid addresses of eligible • 
voters. 

12  29 CY.R. See. 102.62(d). 

name's of at,  least 15 eligible voters, 1.0- -of whom were 
eligible to vote under the .Steiny/baniel fonnularhe par' 
ties agreed to-  utilize' • 

'As.  stated above, I 'agree with: my colleagues' .conclu-
sion that the:Olection:Shoild beset asidebecanse.g0 per-
cent of the :addreises in the ;voter list' Were incorreCt,14  
and I do not reach. or decide whether' the Omission of 15 
:emploYees from the list (10 Of whom were only eligible 
under the Steiny/bciniel formula) independently requites.  
a new election.' 	. 

Unlike my -colleagues, however, I believe the record 
establishes—'-especially given- the accelerated: election 
timetable imposed by the Election Rule—that the phone' 
numbers of. eligible voters were not 'available" to 
RHCG. Therefore, I disakree that the omission• of em-
ployee phone numbers from the voter list independently 
warrants setting aside the election 

It is uncontroVerted that RHCG does not maintain any 
database or Other repository containing  employees' per-
sonal phone numbers, and there is no evidence that 
RHCG's managers or Other individuals maintained nlist 
of employees' personal phone•numbers in the course' of 
their work responsibilities. Nevertheless,, the judge 
found that employee phone numbers were "aVailable" to 
RHCG because some employee phone numbers were 

13  See Steirry & Co., 308 NLRB 1323 (1992), and Daniel Construc-
tion, 133 NLRB. 264 . (1961), modited at 167 NLRB 1078 (1967). 
Under the Steiny/Dcrniel formula, "in' addition to those eligible to vote 
under the standai-d criteria, Unit employees are eligible if they have ' 
been employed for 30 days or more Within the 12 months preceding the 
eligibility date•for the election, or if they have had some employment in 
those 12 months and have been employed for 45 days or more within 
the 24-month period immediately Preceding the eligibility .date." Steiny .  
& Co., 308 NLRB at 1326.. 

14  See, e.g., .1146 .d Interiors; Inc., 324 NLRB 164 (1997) (setting aside 
election based on 40-percent address inaccuracy rate); Anierican Bio-
med Ambulette, Inc., 325 NLRB' 911 (1998) (setting aside election 
based on 56-percent address inaccuracy rate). 

13 1 not; however,' that the Steiny/Dcatiel eligibility formula requires 
an employer. to revievi2 years' worth of personnel. records t6 determine 
who may have been employed for a total .of 45 days during the 24 
Months preceding the election eligibility date; the election was held in 
September 2015; and RHCG only began using a comPuter .progr:am to 
monitor employees' lime and attendance•around July 2015:  Before that 
date, it uSed sign-in/sign-out timesheets..• With only 2 business days to 
compile the 	Frcelsior :list and 2 years' worth of timesheets to review, it 
is unsurprising that some .employeeS• eligible ...to - mote under the . 

. Steary/Daniel fonnula were missed_ ;Former Member 'Johnson and I. 
warned of situations 	this in our dissent to the Election -Rule; ob- 

• sewing that the extreinely eompressed-windo* of dine to Produce the 
extensive.  voter-information disclosures required Of, -employers under 
the Election Rule -.would likely result 'in more-rerun elections.  When 'a:.  
Aunionfallsili secure a majority vote in the ELsi election_ -s..See• 79 
Fed_Reg. :at 74454-74455 (Members Miscimaira and Johnson,. dis-  sent- . 	. • _ 	. 	.. 	• 	. 

• Mg). ' 



RHCG SAFETY CORP. 	 11 

Stored in the phones of some of its sup.ervisors.16  This: 
Unprecedented: the Election Rule itself -does 

n.ot define th& teroi* .avaiIable,- and until today,. the Board 
had never.  .deetried employees': phone-numbers stored on '-
supervisors' phones.  but • not otherwise .maintained by 
their employ,er.tci he "-available" forpurposes of the Elec. 
..tion..R.ule's voter-list disclosure requirements. Neverthe-
lesS, .nay colleagues adopt the Judge's interpretation of 

. the Election Rule.. For several reasons, I disagree that the 
Election Rule imposes. on.  employers *a. duty to identify 
each-and •every supervisor and require these individnals  
to. search. then -phones for.  employees' -personal phone - 
numbers (and, under the Election Rule; .employees'.  per-

-sonal email  addresses). 
First, such .a -requirement is unrealistic given the 2-

business-day -time limit imposed by the Election Rule for 
the employer to transmit the eligible-voter list. Accord-
ing. to  my colleagues, employers lace RFICG must con-
tact each and every supervisor--and: require them to search 
their' phones17  for employees' personal phone numbers 
(and., under the Election . Rule, their personal email ad:-
dresses as well)—going back 2 year, consistent with the 
Steiny/Dcrniel eligibility, formula when applicable—and 
to transmit this. information, to management offidials 
who, in tam, must aggregate this data for inclusion in 
mandatory disclosures that must be filed and *served 
within 2 business days. after the Regional Director issues 
the decision and direction. of . election or approves an 
election dgreement . In .addition, and .at the same time, 
RHCG was required .to .manually search 24 months' 
worth of sign-in sheets to identify who even qualified as 
eligible voters (since, under the _Steiny/Daniel formula, 
eligible voters include anyone.  employed for 30 days or 
more within the 12 'months preceding the eligibility date 
f6r-the election, or 45 days-  or more within  the 24-month 

. period preceding :the eligibility date if they had some 
employment daring the 12 months preceding that date).18  
In my view, it is.  unreasonable for the Board to 'conclude 
th  employees personal phone numbers are, "available"-
and must be disclosed. under the Election Rule under any 
circumstances,'. but especially under circumstances such 
as these 

RHCG has approximately -1_3 or 14.  suPervisOrs in the demolition 
division. 	 • 	. 	. 	. 

. 17  The majority does not -say that..ofily . work phones must be 
searched, so .evidently .supervisors must be required.  to search their. 
personal-phones as well as their workphonesi 	• 
• " Steiny Co., 308 NLRB at 1326. 

19  In defense of reducing the 7-day,dead1ine for transmitting the vot- . 
er hat to-a 2-business-clay deadlitie,my. Colleagues repeat various .argu-
menis advanced-by-the Board Majority in the-ElectionRule. They omit, • 
hOWever, the driving force:behind. tbis'elia-nge and others 'effected by. 
the Election_Rule: the Board majority's determination tc; hold elections 

Secbnd, in deeming employees' • personal phone num-
bers "available' When, supervisors stote theta on their 
phones, and in mandating that employers reguire.super-
visOrs to-  search their _phones .for those phone numbers; 
the judge and my colleagues overlook another aspect of 
the. Election. Rule—namely,.. that it. prevents-  employers. 
from learning; prior to the' election,' who -:.constittites a 
"sup ervisbr" because. the .Rule.  defers. to postelection pro--
.ceedings the resolution Of most questions regarding voter 
eligibility and.siipervisory status.21. Moreover, the Board 
applies an often-  counterintuitive -view of .supervisory 
'status-7sec, e.g.,.Buc*hancrn Marine, L.P., 363. NLRB NO . 
58 (2015) (tugboat captains presiding over - six-member.  
crews are not supervisors); FFSI Savannah River Site, 363 . 
NLRB .No. 113 -(2016) (lieutenants who. lead response 
teams to repel aimed terrorist .attacks on nuclear power- 
plants are not supervisors) 	and employers may well be 
uncertain whom the Board will or will not deem -tb be 
supervisor. It defies reason to hold that the Election Rule. 
mandates, a preelection search for employees' personal 
phone '-numbers • stored' in supervisors' phones, when the 
same Election Rule pro,vides that employers in most-Gas- • 
es cannot even litigate who qualifies as a supervisor until . 
after the election.22  

Third, as expressed in the dissenting.views to the Elec-
tion Rule,- I believe the Rule' expanded voter-list disclo-
sure..requirements inappropriately fail to, accommodate 

"at the earliest date practicable." 79 Fed. Reg. at 74310.. The specific.  
arguments my colleagues reiterate are all in service of that overarching 
_goal. But as former Member Johnson and I explained in our dissenting 
views, when it comes to Board-conducted elections 'the Act Makes 
other fonsideration.s more important than speed." 79 Fed. Reg. at 
744327z.1433. 

" My colleagues fault Andre Marc-Charles, the individual RHCG 
assigned to compile the voter list for not asking supervisors for em-
ployee phone numbers stored on their phones, and, they also fault 
:RHCG for not negotiating with the Petitioner or asking the Regional 
'Director for more lime to file and serve the voter list But as stated 
above, before today the Board had never held that einployees' personal 
phone numbers stored in Supervisors' phones are "available".  for pur-
poses of the Election Rules voter-list disclosure requirements'. REICG 
and Andre Marc-Charles cannot be faulted for failing to.  predict that 
such data would be deemed "available" in this case_ 

'See 79 Fed Reg. at 74438 fo...581•Oyithout a preelection hearing 
regarding-whether certain individuals re' eligible.voters versus statuto, 
ry supervisors, many employees will not know there is even a question 
-about-whether fellow voters . . will later be declared supervisor-agents 
of the employer: Many employers will be- placed in an untenable. situa-
ton regarding such • individuals .based oo . uncertainty.  about.-whether 
they could speak as -agents of the employer or whether their individual • 
actions—thou& tiot directed by the employer—could later -.become. 
grounds for overt-Liming:the -election.") (dissenting views.  of Members 
lyfiscirriarra and Johnson). . 	 . 

See fu-21, supra; see arid Bowles v..S.emtinoleRoCk &Seri& co.; 
325 U.S. 410,-.414,(1945) (an:adininistrative agency's interpretation 
its .own regulations is enfdied to ,great deference 'unless itis•plainly . 
•erroneous or inconsistent with the reguaiOn").. . 	. 	. 	. 	lt . 	„ 
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employees': privacy interests .:23.  Here; my :colleagues 
likewise .fail to .adequately. aPpreoiate employees" privacy 
- interests in.  their - personal' phone 'numbers. When an. em-
ployee Uses his -or-her personal. phone to call or text a.  
superyisori.rbis does -not mean the employee consented to 
the -employer' iegulai- use of,  the -.eniployee's 'personal 
phone .mimber, muchless :that.  he-or She consented to the 
disseraination'.of his' 'or  her- _persbnal phone- num.  ber. 
thir" .d.  partieS.. Indeed,..Artdre-  Marc-Charles, who - is in' 
charge of R.HC.G'.s:  payroll; testified' without contradicj 
lion that RECO- -does not require employees to- provide 
.their personal phone numbers. In this context, it is un: 
reasonable to suggest that -an employee 's use -of a-  per-
sonal device to reach a supervisor, which caused the em-
ployee's personal phone number to be stored in the.  sui:- .  
pervisor's phone, means the phone'number is. "available" 
for purposes of the EleCtion Ralerrequiring -the transmit-
tal of this inforEationto the GoVemment (i.e., the Board) 
and. to third Parties (Le, a union).24  By - providing that 
employee personal information must be disclosed only to 
the exfent it is ."available," the' Election Rule obviously' 
contemplates that - there-  is no blanket obligation for an 
employer to obtain and assemble such information. To 
the extent the Election Rule' provided this limited.  ac- 

n  In ow dissenting views to the Election Rule, former Meniber 
Johnson and I criticized the Rule's expansion of R-rre/sior disclosure 
mandates to require employers to furnish available personal telephone 
numbers without adequately protecting employees' legitimate privacy 
interests in that information_ See 79 Fed. Reg. at 74452-74454 (Mem-
bers IvEscimarra and Johnsiiii., dissenting): :One. federal court has 're-
jected concerns that disclosure of this 'information subjects employees 
to a risk of identitY theft because, 'according 'to the court this risk arises 
in the 'first Place from the -fact that !`organitations maintain records 

- electronically," and such records may be hacked. Associated Builders 
• & Contractors ofTexas, Inc. v. _NLRB, NO. 1.-15-C171[00)026 RP,. 2015 
WL 3609116, 'at *11 (WD. Tex. June 1, 2015), did. 826 F.3d 215 (5th 
Cir. 2016). In this case, however, it -is undisputed that RHCG does riot 
maintain any record--electronid.or otherwise—of employees' personal 
'phone numbers... By "their derision today, my colleagues effectively 
require. employers like RHCG to create such an electrcink record for 
the first time- whenever an election :has been stipulated to or-directed, 
thereby giviig rise to the risk of identity theft described by the court in • .Associated Builders' & Contractors, stipra_. See also 29 C.F.R_ Sec: 
102.62(d) (requiring the voter list to be-filed and served elechOnically). 
Again, in this respect,1 'believe my colleaguesand the judge imPose an 
obligation that is contradicted by the Election Rule's limitation of the 
required discloshres to phone numbers that are already. "available.' 
Indeed; the majority's finding here contradicts the definition Of the 
word available: :as. -present or-ready for: in:mediate :use." See 
htto s ://wwW in erri arri--web sten corn/dictionary/available 	viewed 

. Marc-hi-5,2017). , 	: • . 	. 	 . 
24  Aside from the "•availabilitrlimitation, ef-

fectively negate.todaY.;.the Election Rule rejectedeyery• othCr acCom,  
mocialion Of .employee privaey„ interests -that former Member Joiiiison 
and I advocated, along'svithmumerOus-parties Vka•prbVided.inpui•dur-

.ing the rulemaking process!' See 79 Ted. Regal 7445344454 em,  
bers Mlscisasra andjohnSon, . 	. 

.commodation of-employee privacy interests, the Board's '  
decision in the instant case' effectively 'eliminatesit 

Fourth, -.mandating that employers-  require 'supervisors 
to Search.theii: Phones for employee -contact.  information 
will inevitably invite collateral litigation' in state :or fed-
eral cot, aabt tra.mention the filing of blocking charges - 
alleging the 'employer has violated-  the Act by demanding 
that: statutory.employeesAnistalsenly identified.: as- su-
pervisorsdisclosej the 'personal phone number's .of fel– 

' low einPloyees. .1n-defense of:their holding, my 'Col- 
leagties insist that the 'employer is' Only required to ask 
"supervisors"- for .employees' personal phone numbers, 
not the emplciyees themselves: Yet the Board's volumes 
are.'filled with, divided opinions in -Section 2(11) cases, 
.and the Board has Consistently rejected my -view that 
supervisor determinations should;  among other things, be 
consistent With "common sense." 7-5  Navigating the 
Board's contradictory cases.- regarding supervisor status'. 
under Section 2(11) is not for the faint of heart,. and par-
ties can—and will—make mistakes in-  both directions, 
with objections -and/or blocking charges to 'follow. If an 
employer believes Employee X is not -a supervisor and. 
therefore refrains from-demanding a search of his or her 
phone for coworkers' personal phone, numbers, any self-
respecting union will predictably file a 'postelection. ob- 
jection—if it loses the election 	'alleging that X is a su- 
pervisor. and the .voter list' erroneously omitted employ-
ees' personal phone nuMbers stored on X's phone. On - the other hand, if the employer believes that Employee X 

' is a supervisor aiad requires a' search of his or her phone 
or phones resulting . in.. the discovery of numerous • 
coworker personal . phone- numbers, 'any 'self-respecting 
union will predictablY, file an unfair.  laborpractice charge 
alleging that Employee X is -not, a' supervisor, -and the 
compelled search Of Employee Ms phone(s) and forced 
disclosure of coworkers 'personal Phone numbers consti-, 
tilted unlawful -surveillance or other interference with Or--
coercion: -of employee' 'Section 7 rights. in violatiOn of 
SeCtion-8(a).(1), which may block the election-or provide'. 
the basis for postelection objections: Either wayr today's 
decision will - predictably result in more litigation,. more - 
expense for.  the Parties, and—ironically, given the pre-
mium . placed . by the Election Rule on speed—greater 
1m:certainty and delay regarding whether' or .when any 
'election will take.  place -and- whether . the: results of that 
-election, -if and when it occurs', will be given effect by the 
Board. 

. as Sep Buchanan Marine., supr :slip op; at.  io.  (MernberMiscirriarra, 
diSSenting)'.(suggesting 'that the ..Board's supervisw: deteuninations 

;should pass the test of Col:Onion sense'," which my Colleagues criticized:: 
'as "anew teif for mipervisorystadais'')... 	 ' • 
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2. Anderson's .alleged discharge. RHCG's vice presi-
dent of operations in charge of .the:.demolition 
Christopher Garofalo, testified without contradiction that 
RFICGdoes not provide ifs. employees paid vacation, an 
employe0 jhb-  is not.guaranteed if he takes time 'off or ,  

'goes on vacation, and RHCG. fills the positions -.of...em-
ployees who .take. time off if. it needs those . positions 
'filled. 	 . 

On 'Aiigust 5., 2014;  Clandio Anderson began worlcing 
for the Respondent as an'imskilled laborer in the concrete 
division.26  Anderson worked'at a number of construction 
sites under Supervisor David Scheirer and Supervisor 
Nick Pavoii In July 2015, while: working at 2301 Tillot-. 
son Avenue, Bronx, New. York (Tillotson jobsite), -An-
derson requested one month time off to visit his mother 
in Panama, and Scherrer ,granted. his. request. Anderson 
understobd that his position would likely be filled: he: 
testified that he let Scheirer know about his plan to take 
an 'extended leave because .Scherrer "need[ed] somebody 
to replace him'  • inly.23, 2015, was Anderson's last day 
at work.27-  However, before leaving for Panama, Ander—
son received a call from his mother,, who told Anderson 
he did. not need to come. 'Thereafter, Anderson sOught to 
return to RHCG. Specindally, from July 30 to August 2, 
2015, Anderson texted Scheirer several., times asking for 
an opportunity to work • Scherrer replied that .he had 
filled  Anderson's spot, and he asked Anderson to come 
see him  28  On August.  4, Anderson met Sch.errer at the 
Tillotson site. Schemer told Anderson that there was' no 
work for him  According to 'Anderson, Schemer suggest-
ed that • Anderson speak.'with Nick-Rodriguez, an em-
ployee in the demolition division. Anderson also.  testi-
fied that Rodriguez told him. that VP of -  Operations 
Garofalo said. that- Anderson and some other guys could .' 
not work for RHCG anymore. 29  _After the conversation 

26  SUperVisor David Scherref testified without' contradiction that " 
while working under his .supervision, Anderson pin down wire -mesh, 
moved rebar, and Swept 

.See R. Exh_ 3.- 
. Scherrer also asked whether Anderson worked. in the UniMi; 

which I agreewas an unlawful interrogation.' See supra fn. 7. 
29  Contrary to Anderson, 'Scherrer testified thathe instructed Ander-. 

son to contact Supervisor Pavon, with whom Anderson previously 
worked:: Employee. Rodriguez denied tallcing with Anderson, and 
Garofalo denied knowing who Anderson.  was, let alone 'saying that 
Anderson could not.  work.for RHCG anymore.- (Again; Anderson was 
employed in the.  -concrete division,. and Garofalo oversaw the demoli- ,  
tion 	The-Respondent excepts to the. judge's failure to give 

. adequate consideration to the testimony of Scheirer, Rodriguez; and 
Garofalo. The Respondent.  alai excepts to•the judge's ruling prohibit.
ing "it "from .questioning Anderson regarding his . filing  of a- pbssibly ..  
fraudulent insurance claim, where the•judge based, his ruling on his 
viewthat"therelsno .issue of credibility in this case," whicli.is  elearly: 
incorrect. Eecause.I agree with the Respondent that Anderson was not 

• With : Rodriguez,' Anderson- belieVed :that he 'Was dis-
charged: Anderson did not: Contact Supervisor Pavon or 
any other-supervisors to try to obtain  -work. 	. 

The judge: rejected - the Respondent's -contention that' 
- Anderson . did- not suffer .an adVerse. employment .aotion., 
The judge relied on Schemer's failure to pin ,Anderson.to  
work .  and Rodriguez'. - yteStimony .regarding .Garofalo 'S 
statement. The judge . found that the 'R.espondent.  dis- 
charged Anderson in violation of Section 8(a)(3) because 
it believedthat he .was becoming involved with the Un-
ion. .My colleagues affina.the judge's 'finding 'that the 
Respondent discharged Anderson, and they find that the 
discharge ,was unlawful under the. Wright Line" test I 
dissent from their findings' for the following.reasons: 

First .and most importantly;  I believe the record' Com-
pels a finding that Anderson's -employment with the Re- 
spondent ended -when he 'voluntarily took time off, and 
this precludes a -fimding that he was discharged. It is un-
disputed that Anderson voluntarily left his job at the 'Til- 
lotson jobsite on July 23, 2015, -  to visit his.  mother in 
Panama. The record shows that the: Respondent made no 
promise of continned or subsequent employment to An-. 
derson .when he voluntarily' left the Tillotson jobsite. 
Vice President of Operations 'Garofalo testified without 
contradiction that RHCG does not provide it employees 

-paid vacation, an employee's job -is . not.  guaranteed if he 
takes time off Or goes on vacation, and RHCG fills  the 
positions: of employees. who -take time off. if it needs. 
those Positions filled'.  Anderson acknowledged that 
RHCG' s emploYees get replaced when They are gone, for 
an eitended time.' Indeed,. Anderson stated that he let. 
Supervisor Schemer know about hi 'plan to take an 'ex-
tended leave. because Schemer 'peed[ed] somebody to 
replace him  "32  :Supervisor Scheirer also. informed An 

unlawfully discharged; hoWever, I find It unnecessary to pass 'on the 
Respondent's exceptions. 

.251i\ILR3 1083 (1980), enfd. 662 T.2d 899 (1st Cir: 1981), cert . 	. 
denied 455 U.S. '989 (1982). 	 • 

32  The General .Counsel effectively acknowledged that RHCG's em-, 
• ployeeS have a break in their employment when they take time off. -See-., 
testimony of Garofalo at•Tr. 626 ("Q. [B]ecaiise RHCG doesn't provide " 

.vacation... . if someone wanted to go on vacation they would have to 
have a break in their erriployn.aent and then conic back?"). 	_ 
• 32  Cases cited by the inajority.do  not involve employees who volun-

tarily quit their jobs for personal reasons and later asked to comeback 
• Rather, they involve employees who were effectively discharged-whik - 
participating in a strike_ See .Poly-4merica,...fric. v....N1103; 266 F3d 

.465, 477 (5th Cir.. 2001);•Clumrp.anp., 291 NLRB 803(1988). An-
derson was not discharged..;  He took Voluntary leave, knowing his 
'position could be filled in his absence and expecting that it would be .  
• filled. By taking leave fromthiiParticular -employer with theseparticu-
lar policies. and practices, Anderson severed -the employment ielatiOn- • 
ship, at least for the time being.:...1,,disigree..With the _majority :that 
whether Anderson intended to perawinentb/-sevefthi. 'employment ,, 
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derSbn.that. his .spot.had been filled when Anderson con-
tacted . Scheirer.' about.  'corning: hack to the,  Tillotson 
j obSite. 
- The judge did not.  addres's the 'testimony of 'Garofalo 
and-Anderion•LtestimonY that...supports finding-  that 
AndersOnvoludfarily left theRespondent's employ. In -- 
stead, .the judge.  found that :events 	Anderson left his 
employment demonstrate that ..Anderscin was dis-
charged:33  ‘:Specifically, the judge relied on evidenbe that 
Scherrer .didnotput Anderson back to work after Ander:-
son so requested, Scherrer trild Anderson that. there was 
no work for him;  . and employee Rodriguez told- Anderson 
that Garofalo did not want him  working for the company: 
anymore: . However, this evidence. establishes that the 
Respondent did not rehire Anderson; it is irrelevant to 
'determining whether the Respondent discharged Ander-
son in the first place. Further, the coinplaint did not al-
lege that the Respondent unlawfully failed to hire Ander-
son; and -even: if,failure to hire Would be deemed closely 
connected to the complaint' unlawful discharge .allega- • 
tion, the partie.s did not litigate a failure-to-hire 
On this basis alone, I•dissent fromnaY colleagues' Sec-
tion 8(a)(3) violation Ending regarding Anderson. 

Moreover, even if a failure-to-hire allegation is proper-
ly before the Board, I would dismiss the allegation. To 
establish a .discriminatory refusal-t0Aaire violation under 
FES,36  the General.  Counsel must show that (1) the re-
spondent was hiring ofhad concrete plans to hire when 
the alleged refusal to hire occurred; (2) the applicant had 
experience or training relevant to the announced or gen-
erally known requirements of the positiOn,:or alternative-
j the employer .has 'not.  adhered nnifOrmly to such re- 
quirements, or the requirernents 	themselves pre- 
textual or were applied as .a pretext for discrimination; 
and (3) antiunion animus contributed.to  the decision not.  
to hire the applicant, 'Once the 'General Counsel has 
made this showing, the burden shifts to the respondent to 
show that it would not haVe hired the applicant even in 
the.absence of his or her union activity or affiliation-. Id. 
at 12. In my view, the General 	 failed to Sustain.  

. his initial.  burden under FES because the record does not 
support a - finding that the .Respondent was hiring when 
the' (un)alleged. refusal to hire . occurred. 'See id at 24 

.relationship' with. the Respondent has • any .bearing on the guestion 
whether he voluntarily left the Respondent's employ in the first place. 

33  Tellingly,. neither the judge nor .the majority state the :date on 
'which Anderson was supposedly discharged_ ; The Region's compliance 
officer will have to guess -when the baekpay period bommenoes. . 

See per:grir;Ient .Urziieid.Salei, -296 NLRB:333, 334 .(1989);.enfd. 
920 F2d 1_30 (2d Ctr::11990).-. ' 	 • 	: 	• 

?5- '331-NLRB .9 • (2000), Suppieinentedli3 1,11.RB 66 (2000,--  add: 
'30 F.3d .83 (3d Cir.:2002). 	 • • 

•(holding that • there can be, no' discriminatory refusal to 
hire ifthere..is.no  position).36  

To see- that the General cOvin.sel did not meet :his. bur-
den of proof, One must first understand the Respondent's 
hiring practices.: The .record ' evidence indicates . that .the, 

- Re-sp.  ondent does not maint?iri  a Est Of aPplicants or..for-
mer employees aiid..does not ..eontact previous applicants 
or former employees when a position.  becomes available 
for which they are. qUalified 'Scheirer testified .without 
contradiction that he never 'calls hack a person who had 
expressed an 'interest in employinent Garofalo similarly 
testified that the Respondent does not Maintain a list of 
applicants for a job. The testimony -of Scherrer and 
Garofalo. suggests- that when .a job opens Up,. the. Re-
spondent hires whoever is available at that moment ra-
ther than contacting individuals who had applied previ-
ously or former employees like Anderson. who had ex-
pressed an interest in coining back to RHCG.37  

There is no evidence that the Respondent had an avail-
able position for -an unskilled laborer' in the concrete di-
vision .at the time Anderson inquired about returning to 
that division, which was between July 30 and August 4, 
2015.3g  Scherrer said that he had no work for Anderson-

: at the 'Tillotson jobsite at that time, and nothing in the 
record contradicts Scheirer' s statement The record 
shows that Scherrer hired two individuals at the Tillotson 
johsite several Weeks later—on August '24 and' .31, re-
spectively—but there is no evidence these positions were 
available between July' 30 and August 4, and the Re-
spondent has .no practice of contacting past. applicants 
when positions open up. In addition, the employees 
hired on August 24 and 31 each worked only .1 day at the 
Tillotson site and then moved-to other job sites39  Where 
they performed excavation work,. which Anderson •did 

36  My colleagues say that my analysis of Anderson's discharge under 
FES.improperly addresses an issue not Properly.before the Board, 'and 
they rely on the fact that the Respondent has not argued that EES.rather 
than Wright Line should apply. I 'believe that the Board should apply 
the applicable law to the facts Of each cast, regardless of whether the 
parties have done so. See Kamen -v. Kemper Fax:atria-I SerVices, 500 
U.S. 90, 99 (1991) (stating that ".the'court is not limited to the particular 
legal theories L advanced by the parties,. but rather retains the independ-
ent power to identify and apply the .proper construction of governing 
law"). 	. . 	. 

" Contrary fo' the majority, I find REICG's argument that Anderson 
"stopped. working" for RFICG--"because of. [his].  own.  inaction—. con-

* sistent with' itS hiring practices. ,,Other supervisors might have rehired 
Anderson if-hehad contacted them when an appropriate position was. 
available. 

3E  -Given the undisputed fact that Anderscin never -worked in the 
'demolition division; hiring records .ponc,eming.  that ,division would be 
irreleyant to the General Counsel's 'case. . 	• 

" See GC Exh..9.' " 
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not perform Wheii 'employed- 	 Further, alt- 
hough the Respondent hired more than 20 employees in 
the concrete division during the mcinth of August, all of 

-them were -hired at .least 1. week after August- 4; when 
Anderson stopped seeking work at RHCG. many event,. 
it is—unelear whether these employees were hired to per-
form unskilled labor.' Given the. Respondent's hiring 
practices, _evidence .that the :Respondent hired concrete 
Workers a week:after Anderson stopped: .seeking work at 
RHCG is insufficient to satisfy the General Counsel's 
burden to show.  that the Respondent had available work 
for Anderson at the time he sought to be re-eraployed by 
RHCG.42  

Conclusion 
For the reasons stated above, I respectfully dissent in 

part and concur in part with my colleagues' decision. 
Dated, Washington, D.C. June 7, 2017 

Philip A. lvliscimarra,- 	 Chan:man 

NATIONAL LABOR RELATIONS BOARD 
APPENDIX 

NOTICE To EavIPLOYEES 
POSTED BY ORDER OF THE 

NA_TIONAL LABOR RELKrioNs BOARD 
An Agency of the United States Government 

The National .LabOr Relations Board has found that we violated 
Federal labor law and•has ordered us to post and obey this notice. 

4°  Anderson testified that he previdusly Worked excavation for an-
other company, but he did not do so for the Respondent (Tr. 75). And 
there is no evidence that Supervisor Scherrer knew that Anderson could 
perform excavation WO* or that excavation-related positions were 
available between July 3Q and August 4.. 	. 

.41  All of the new hires except two started working.  the last-week of 
'August .. The Other' two went to. work at "51 Jay Street" performing 
"Concrete Superstructure" starting August 10 and 13, • respectively. 
There is no evidence that "Concrete Sirperstructure'was the type .ofthe 
work Anderson had _performed forRFICG. 

42.  My colleagues say that "the Respondent regularly returned em-
ployees tn work after employees tooktime -off for vacationi and other 

'reasons, including.even the need to serve jail time." to the extent they 
assume that the Respondent-would return .employees to work regardless 
of whether it needed more workers at that time, I believe they fail to 
consider Gaipfalo's undisputed testimony 'that once employees leave, 

• their ability to return tO Wo±. depends on whether there is m available 
opening and sufEicient work.(Tr. 681):. As discussed above; the record 
• shows that there was no available opening for Anderson at-  the lime he 
sOught to return_• !Given the reCord evidence.; there was no need-for' 
Scheirer to affirmatively testify that there was no work for Anderson at 
• other concrete jobsites.. 	 .  

FEDERAL LAW GIVES YOU.= RIGHT TO 
Form, join, or assist aimion 
Choose representatives to bargain With us on your. be- 

half 
Ad together with other employees for your benefit and 

protection. 
Choose not to engage in any of these protected 

ties 

WE. WILL NOT coercively question you about your unidn 
.. 

WE  WILL NOT .discharge or otherwise .discriminate against . 	. 
. any of you for supporting the Union .or any other labor organi-
zation.. 

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the sights listed above. 

wir.L,.within 14 days from the date of the Board's Order, 
offer Claudio Anderson full reinstatement to his former.  job or, 
if that job no longer exists, to a substantially-equivalent posi-
tion, without prejudice to his seniority or any other :rights or 
privileges previously enjoyed 

WE WILL make Claudio Anderson whole for any loss of earn-
ings and other .benefits resulting from his discharge, less any 
net interim earnings, plus interest, and WE WILL also make him  
whole for reasonable search-for-work and interim employment • 
expenses, plus interest 

WE WILL compensate Claudio Anderson for the adverse tax 
consequences, if any; of receiving a bimp-sum backpay award, 
and. WE WILL file with the Regional Director for Region 29, 
within 21 'days of the date the amount of backpay is fixed, 'ei-
ther by agreement Of Board order, _a report allocating the back-
pay award to the 'appropriate .calendar year. 

WE WILL Within 14 days from the date of the Board's Order, 
remove from our files any reference to the Unlawful discharge 
of Claudio Anderson, and WE WM., • within . 3 days thereafter, 
notify him in writing that this has been done and that the dis-
charge will not be used against him in any way. 

• RHCG SAFETY CORP. 

The Board's decision can. be  found at 
https://vsrww.nirb.govicase/29—CA-161261 or.  by using the •••QR • 
code below. Alternatively, you can obtain a Copy of the decision 
from the Executive Secretary, National Labor Relations Board, 
1015 Half Street S.E., Washington, D.C. 20570-0001, or by Calling . 	. 
(202) 273-1940. 
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Erin C. Shaeffer Esq., for the General Counsel. 

	

David A. Tango ...E.s;q: and Aaron 	.Car:ter 
for the Respondent.  

Tamir Rosenblum:Esq., for the Union. 
DECISION' 

Si-ATE:mEr oimiE CASE • 
RAYMOND P: 'GREEN, Admitittrative taw Judge. I heard this  

case on various days in March and April:2016. 
The petition • in 29—RC-157827' was filed on August 12, 

2015. PurSuant to a Stipulated Election Agreement approved 
by the Regional Director :on August 27,- an election was con-
ducted on September 18, 2015: The "agreed upon voting-unit 
was as follows: 

Including all full-time and regular part-time demolition work-
ers. 
Excluding  all other employees, including concrete workers, 
clerical and professional employees, guards and supervisors 
as defined in the Act 

. In the election, the challenges were • Sufficient in number to. 
affect the outcome:-  As a result;  a hearing was conducted before 
a hearing . officer designated by the Regional Director and a 

. report was issued on November 13,2015.-  The Regional Direc-
tor thereafter issued a Supplemental Decision .on Challenged 
Ballots wherein he ordered that 20 of the challenged ballots be 
opened' and counted and that 9 challenges be sustained On 
January 27, 2016, a. revised tally of ballots was issued and this  
showed that the challenged ballots were still sufficient in num-
ber to affect the outcome of the election. 

In the meantime, both the Union and the Employer filed ob-
jections to the election;  

The Union filed the unfair labor practice charge in 29—CA-
161261 on October 2, 2015. This charge was amended on No-
veniber 30, 2015. On December 18, 2015; the Regional Direc-
tor issued a complaint in the unfair labor practice .case and this • 
alleged in substance; 

1. That by a text message on July 30, 2015, the Respondent 
interrogated Claudio Anderson about his union activities. . 

2. That on or about July 30, 2015, the. Respondent for dis- 
criminatory reasons, terminated Claudio. Anderson. 	. 	. 

3. Thnt in September 2015, the. Respondent threatened em.-
.-ployees with job .loss if they selected the Union as their Tepre- 

sentative. . 	. 
4: That in Septembet 2015, the Respondent threatened em-

ployees With a reduction in "pay if they selected the -Union as 
their representative, 
. On February 17, 2016, the Regional Director issued a Sup- 

	

.. 	. 	. 
plementai Decision on -.challenged ballot and Objections. At 
the same time, he issued -an Order.  J•coniolii  sting  29—RC-
157827 with 297CA-161261. In2thig -.report; the Regional Di-
rector uverinled. some -of the cibj eetions•-niad -ordered that a hear-
ing be Conducted as to others., Inasmuch . a.S-the • CoMpany, on.  
March 22, 2016; witlidreW its -ObjeCtions; the fen; ainin  g objec- . 	. 	. 	. 	, 	. 	. 	, 
tons were litigated 

During Mel:ming, the Union mid the EnanloYer.  stipulated to  

the.eligibilitY of 22-.of the. Challenged ballots.. I thereupon or-.: 
deted that those ballots be-opened and.  counted. I also uonc1ud2  
ed that the ballot 'of.P.adilla should not be. counted because the 
evidence clearly, showed that he had been •terminated .for non-; 
discriminafory reasona before the date of the election_ 

On March 21 the ballot of 22 individuals- were "opened and 
-counted. But fhi.s did not result in "a determinative vote. There-
after,' on March 22, the .I.Jihion and the Employer stipulated that ,  
an -additional 4 - challenged .ballots should be :opened. When 
theSe ballots were opened -and-Counted this resulted inthe_issu-
ance of a foUrdi talley of ballot that showed that 36 votes were 
cast for the Union; 46-votes were cast against union representa-
tion; and that the number of undetermined.  challenged ballot 
now numbered seven. Because the challenges were no longer 
determinative and 'a Majority of the valid votes were cast 
against union representation, the employer withdrew its objec-
tions to the election_ 

FM:ANUS AND :Carcursioris 
1. 3UREDICTION 

It is agreed by all parties and I find that RHCG Safety Corp. 
is an employer engaged in commerce.  within the meaning of 
Section 2(2), (6), and (1) of the Act There is also no dispute 
that the Union-is a labor organization within the meaning of 
Section 2(5) of the Act. 

II ALLEGED UNFAIR LABOR PRACTICES 

The employer is engaged in construction work and its em-
ployees generally work in the field instead of at a home facility. 
It has two facilities, one at 83 Main Street, Bay Shore, New 
York, and the other at 112 12th Street, Brooklyn, New York. At 
tithes the Respondent has been referred to as Red Hook or Red 
Hook Safety Corp. Basically-, the-  company is-divided into two 
divisions, one' doing demolition work and the other doing con-
crete work Christopher Garofalo is the vice president of opera:  
tons who oversees the demolition -division. :Tommy Frangi-
pane is the vice president of "operations and he oversees the 
concrete division. Each division utili7es supervisors who. have 
the authority -to discharge' employees and to effectively recom--
mend hiring. 

The-  alleged. discriminatee, Claudio- Anderson, became an.  
employee in August 2014 arid Worked in the concrete- division. 
In.  tbia, regard it is - noted .that jai013, which' commenced its 
organizing effort in August 2015, focuaed.its attention on the • 
demolition workers and not on the employees" Who worked in 
the.  concrete divisicin. During '2015, Anderson - worked at. a 
number- of -construction sites under the supervision of David 
Scherer, who in 'turn Worked under the'direction of Frangipane. 
The last jobsite thatAndersori wOrIced on was at 2301. Tillotson 
Avenue, BronxNew York.. 	. . 

In July 2015, while Worldng at the Tillotson 'aite, Anderson 
requested an.extended period oftithe to yisithis mother in Pan-
anaa_ This request was granted by,".SCherter.. 

Soon thereafter,' Anderson visited the offices -of the Union 
and among -other thin  gS.  signed a union" airtholizaticin Card Also 
Present at the'Union' office were some 'other -einplo.yees of the 
Respondent: 

Before leaving f6r Panama, Anderson's.inotlier called tó tell- 
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'him that he dicbi'.-t need to come after all. As a result-Anderson 
. and Scherrer Communicated: with each other via a series of text 
•messages about his-return to work between- July 30 and August 
.4, 2015 

With respect to these - text messages, -Anderson. could not 
• produce his phone as-he testified that about 5' days 'before this 
trial .started, he.  gave.  his .phone to .his sister in Panama When 
directed. to iet the phone back; :the General Counsel and the 

. Charging Party's counsel thereafter advised me that the phone's 
text -messages had been deleted when: Anderson's sister regis-
tered the phone with her -ovin carrier. • They therefore conceded 
that if the phone was examined, it would not -show the text roes--
sages. • This began: to sound like the Tom Brad' story. (The 
• quarterback for the Boston Patdots). 

, Nevertheless, :phone records confumed that a series of text-
messages were transmitted between Anderson's -cell phone and 
the cell phone of Schen-er between July 30 and August 4:. This 
contradicts the testimony -of Scherrer who.  stated that he -did not 
send or receive text Messages with Anderson during this period. 

Anderson testified that some time after his.  discharge, he no-
tified the -Union about his firing and was 'asked if he had any. 
proof of discrimination_. He then took screen shots of the mes-
sages with Scherrer and these were ultimately transmitted by 
-the Union to the NLRB agent who- was investigating this 
charge. 	. 

Given the -entirety of the evidence, .including the fact that the 
phone records show that the text messages were sent not only 
on the same dates but at the same times listed on the messages, -
I conclu:de that the text messages that.  were transmitted by An-
derson to the Union were authentic even though they were not 
retained on his own phone.i  Themessages were as follows: 

From Anderson July 30, 8:01. am 
Sorry David I thing today is Friday: 

. 
From Anderson July 30, 411 pm 

david I can.Viork tomon-Ow and Saturday? 

.From_Davidquly 30 8:36 pm 
. What's going On with.u? 
U working for Redhook or.0 vvorking in the union?? 

From DavidJuly 30 11:04 pm 
• U got to tell me what's going 
From AndersonreplY" 
I was there to talk you today but you left.  

From..Anderson _August 16-38 pm 
Ed david! can star work Monday Whit you? 

-From Anderion August-  2 10:16 pin. 
David I:can's-tar work tomorrow? 

Fiom,pavid-reply 
. No right now!-I filled your Spot come.ineet me toniorrow.  

1 '. The Respondent filed-.a petition to exclude these messages otr the 
ground that- they were not Complete ...Mat may be so, bat I- am con .. 
vinced that they-are' authentic ind.therefore-aie -a dMissible.- AcCording- 

.1y, I -deny the Respondent' siietition : 	 . 	• 
.As .previouslYnotekthe COMpany is sometimes referred t6 aiRd  • •  -Hook 	

. . 
 

Not right now 

From Anderson August 21025 p.m_ 
What tithe 

From Anderson August 4-.9s:31 'am . 
Hi david good morning ,;.vhai chns said?- 

On or about August .4, _Anderson viSited the Tillottson-the-. 
nue jobsite and Spoke to Scheirer who told him that there was 
.no work for him. According to the ,credited testimony .of An-
derson,' .Schen-er..then -told -him tO speak with Nick Rodriguez 
who is .a neiisupervisory; employee -who is often used by the . 
company ta convey messages to Spanish Speaking einployees. 
When Andersonasked why he Couldn't .work, Rodriguez told 
him  that Garofalo.  said that .Anderson and some other guys 
could not work for the Corapany anymore. Anderson reasona-
bly took this to mean that he was fired. 

In my opinion, the evidence shows, contrary to the Respond-
ent's defense, that Anderson was _indeed discharged_ The series 
of text messages show. that Scherrer Was not putting WM to 
work and when Anderson visited the jobsite on August 4, he 
was told that there was no work for him...The icing.  on the cake
was when Nick -Rodriguez told bith that the boss didn't want 
him working for the COmpanY.anyinore. And even though Ro-
.driguez cannot be considered to -be-  a supervisor, it was shown 
that he acts as a mesSenger between the company - and the.  Span-
ish speaking employees and that he has been used to transmit 
notifications of termination. The text messages also show that. 
the reason for Anderson's discharge was the Company's belief 
that he was becoming involved with the Union_ 

Based on the above, I find that Anderson was discharged in-
violation of Section 8(a)(1) and (3) of the Act I also.  conclude: 
that by asking him -if he Was working for the Union Or for the 
company, the Respondent illegally interrogated him in violation
of Section 8(a)(1) of the Act- . 

As noted above, the Union filed its electicin petition on Au-
gust 12, 2015.. In response, the company, with the advice of . 
counsel, held a:. series of meetings with employees before the 
election: It also-  distributed a...series of leaflets .at the meetings. 
These meetings, on three separate dates, were conducted by 
Garofalo at the various jobsites. He was instructed to follow the 
scripts that 'are. essentially contained in the.  written -doCuna.  ents • 
_that were passed out -to em,p1oyees.3..When.  Garofalo needed to 
communicate with SPanish speaking emplOyees, he .uhli7ed the 
translator services of an office employee named Gabriella.- _ 

Out of about 80 plus employees,, the -General .Counsel.pro-
duced two employees who testified abont statements allegedly 
made by Garofalo at two separate meetings. 

:Raymondo.  Garcia testified that Garofalo :through .Gabriella, 
said that there' was no work-in Local 19.. and that in Local ,79 
there were a lot of people-who -don't work 

Lauro Padilla testified that .G-arcifalo said that if theConaPaiiy 
. won, he was going to give, employees benefits and vacations 
and that if Local .79 loses they weielqing to reduce employee 
-salaries. • 	

. 	. 

; 
.7 .3  In this regard, there is no allegation that anything.conti.iined in the- .-• 
se le aflets 	ated .the Act 
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_ . . 
-Neither of these -assertions was corroborated by any 

persons who attended these meetings. 
As.  to the testimony -of Garcia, • Garofalo stated that in the 

course :of his speech he did. mention that .there, were maw 
members of Local 79 who were not working whereas his em-
plo3iees were.  working.' To nie this is simply raakin  a conipari-
son betWeen the work opportunities 'available to members.  of 
local 79' in the inchistry; at large as compared to the -amount of 

. work that the Respondent has made available to its own em- 
ployeeS, . I, do not Construe this as. a threat of job loss.. In addi-
tion, credit- Garofalo's 'assertion-  that he 'neither made any' 
promise of benefits nor made any threats of benefit loSs rela-
tion to the election. I shall therefore recommend that these 
allegations of the complaint be dismissed.' 

- m THE-OBJE.C.TIONS 
The evidence shows that the Respondent failed to provide an 

adequate Excelsior-list And based on this failure and the fact 
that the election was relatively close, I conClude -that this objec-
tion should be . sustained and that the election should be set 
aside. 

Pursuant to Eicelsior Underivear, 156 NLRB 1236 (1996), 
an emploYer in a Board conducted 'election, is required to file 
with the Regional Director a list of the names and addresses of 
all eligible voters within. 7 days.  after either the approval of an 
election agreement or the issuance of Decision and Direction of 
Election.' The•purpose of this rule is to provide the petitioning 
union an opportunity to communicate with. eligible voters be-
fore the election. • The failure to provide such a list or the sub-
mission of a substantially erroneous. list is goimds for setting 
aside the election_ Ge6rge Washington University, 346 NLRB 
155 (2005); Sonfarrel,Inc., 188 NLRB 969 (1971); Ponce Tel-
evision Corp., 192 NLRB 115, 116 (1971). 

The Stipulated Election Agreernent required the Company to 
submit to the Region for transmittal to the Union; a list of its 
employees with their home addresses, 'phone numbers and e-
mail addresses. This was agreed -*by the Employer. The list 

'that was submitted contained about .84 names-  and addresses. 
However, .80 of the.  addresses were not correct and the Union 
placed into evidence a grouR of 26 enVelopes that were returned 
by the Post Office. Also, a union representative testified that 
when she and others went to make home 'visits; the employees' 
were.not at the addresses" on the Excelsior list 

Additionally, the list did not contain .any phone numbers Or 
email addresses, notwithstanding evidence that, the -Conipany's 
supervisors maintained and 1111z:ed employee phone numbers 

'on their own cell phones: 	. 
. in Finally, the submitted. list did not contain 	names.  of any 

former employees who worked for sufficient periods of.  time in 
the prior' 2 years -th - make them' eligible -voters under what is 
called.the-SteinY-Daniels formula.' Thus; it-is prnbable that the 

, . 	„ 	 • 

'In NLRB W);n2;.-iii-GOrdon Co.; 394 TI S; 759 (1969), the -Sti: 
preme Court Upheld the validity ofthe'Er:.ce/siOr'rufe whenit stated that.  

• -the "objections-that the respondent raises:to the' requirement of-disclo- 
size Were Clearly and coricctlyanswered by the Board in .itS -FrrP/sior - 	. . 	. 	 _ 	. 
decision.".• 	, 
:5  In the Stipulated ElectionAgreement, the parties agreed that dem-

olition. employees who have ; been.employed far a total.  of 30 working 

. 	. 
submitted Excelsior list omitted' an -entire .category of employ-:  
.ees -who mi.& have been eligible voters if.they hadheenaWare 
of the election. 

The Union also alleges other condUct in.  support of its posi-
tion, that the election should, be,  set aside. As I have concluded 
that the election should be set -aside based on the employer's 
failure to provide an accurate 'and adecpiate.  Excelsior- list, I 

. need.  not deal with the other obj ections.' 
CoNciosioks OF 1...A.7./ 

1. By interrogating, employees about their union activities,  
the Resiondent has violated Section-  8(a)(1) of the Act.. 

2. By discharging Claudio Anderson because of his union-  ac--
tivities, the Respondent has violated Section 8(a)(1) 8i (3) of: 
the Act . 

3. The, unfair labor 'practices, affect commerce within the 
meaning of Sections 2(6) and (7).of the Act 

. 4. The Union's objections regarding the failure to submit an 
accurate.  and adequate Excelsior list are sustained_ 

5. .The conduct found. to be objectionable is.s.ufficiently seri-
ous to set aside the election and to hold anew one.. 

RIMEDY.  
Having found that the Respondent has engaged in certain un-

fair labor practices, I find that it must be Ordered to cease and 
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act 

Having concluded that. the Respondent unlawfully . dis-
charged Claudio'Anderson, it must offer him reinstatement and 
make him whole for any loss of earnings and other benefits 
suffered as a result of the discrimination against bim. Backpay 
shall be computed in 'accordance with F. W Woolworth Co., 90 
NLRB 289 (1950), with interest at the rate 'prescribed in New 
Horizons, 283 NLRB 1173 (1987), coinpoiinded daily as pre- 
scribed in Kentucky_Ri-ver Medical Center, 356 NL.R3 6 (2010). . 	. 
The Respondent shall also be required to expunge from-its files 
any .and all references to the unlawful discharges and thnotify 
the *employee in. writing that this has been d,one and that the 
nnlwful• discharges will' not beused . against him in any :way. 
The Respondent shall file a -report with the Social SeCurity 
Administration allocating backpay to, the appropriate, calendar 
quarters. The Respondent shall also 'compensate: the:employee 
for the adverse tax-  consequences, if .any, . of receiving one or 
more lump-sum backpay awards covering periods longer than 1 
year. Don.Chtrvas, d/b/a Tortilla§ Dan Chas, 361 NLRB NO. 
10 (2014). 	. 

In addition to the above, the General 'Counsel seeks a reniedy. 
that would require .the Respondent to reimburse Anderson fOr 
any 'expenses inctirred while seeking .  interim: employment" 
Although I can see the appropriateness of such a remedy, this is' 
not the-current law, which treats such expenses as an offset to a' 
.discriminatee's interim earning. .As.the General-Counsel' is 

days or more Within 12 months 'immediately 'preceding' the eligibility 
date Or who have'been employed 4:5 days or more within the 24months 
immediately preceding the election 	dat'e, Would be cligible:to 

.vote. Citing Daniel Construction 'Co., 133 NLRB .264, 267:(1961); as 
modified by 167 4-Z,RB,1078 (1967)::.a.nd 	::-308 NLRB ' . 	 . '1323 (1992):. 
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aslcing that the Board change its current view of the law, I leave 
it to the Board to, make.any changes it sees fit 
• Finally, as many of these employees speak Spanish as their. 

first language, the notice.s.hOuld be in.English . and Spanish. 
. On these findings .cif fact and conclusions of law and' on the 

entire record, .I issue the. following recommended 
wirtk 

The Resiondent, RHCG Safety Corp., BrooklYn, New York., 
its -offiCers, agents, successors,. and assigns, shall 

• L Cease and desist from. 
(a) Discharging employees because of their membership.  in 

• or activities-on behalf of Constru.ction & General Building La-
boreri, Local 79 or any other labor Organization. 

(b) Inten-ogating employees about their union activities, 
. (c) In any Ike. or related manner interfeting with,. restraining, 

or coercing employees in the.  exercise of the rights guaranteed - 
them by Section 7 of the Act 

2. Take the following affirmative action necessary.to  effec-
tuate the policies of the Act . 

(a) Within 14 clays from the date of this Order, offer Claudio 
Anderson, full reinstatement to his former job Or, if that job no 
longer exist: to a substantially equivalent position, without 
prejudice to his seniority or any other rights or privileges previ-
ously enjoyed and make him whole for any loss of earnings and. 

:other benefits suffered as a result of the discrimination against 
him in the manner set forth in the remedy section of the deci-
sion- 

(b) Within 14.  days from the date of this Order, remove from 
its files an' reference to the unlawful discharge of Claudio 
Anderson and within 3 days thereafter notifY him in writing 
that this has 'beendone and that the, discharge will not be used 
against him in anyway. 

(c) Preserve and, within 14 days of a request, make available 
to the Board .or its agents for .eXamination and copying, all pay- - 
roll records, social security . payment records, • timecards, per-
sonnel records -and reports, and all otherrecords necessary to 
analyze the amount of backpay 'due under the terms of this Or- • 

• der. 	. 	 . 	. 
(d) Within 14 days after service by the Region, post at it fa-

cilities in Brooklyn and Bay.Shote, New York, copies Of the 
attached notice marked "Appendix..'!-.7 .Copies of the notice, on 
forms provided by the Regibnal Director for Region 2.9., after-
being..signed by the -Respondenti authorized .representative, 

• shall-  be posted by the Respondent immediately upon receipt 
and maintained for 60 consecutive days in conspicuous places 
inCluding.all places where noticet to employees are customarily 
posted.- Reasonable steps shall be taken by the Respondent to . 	. 

6  • If no exeeptions • ate filed as Provided by See. 102.46 of the 
Board's Rules -and Regulations,. the findings conclusions, and reConi-
mended Order shall„as piovided in Sec. a02.48 of the Rules; be adopt-
ed by the Board and all objections to them shall be deemed waived for 

:all purposes. _ 	 • 	. 
Itthis order is enforced by a judgment of a United States courta.  

appeali:-die.ivoids inth&, notice •reading "Poked by Order of the Na- 
tional .Labbr'kelations. .Boatd". 	 read -Tosted. Pursuant to a _twig.- 

-ment of the United 'StatesCourt of Appeals Enforcing :an Order of the 
• National Labor Relations Board". _ 	. • 	• 	•  

ensure thalthe notices' are not altered,- defacek or covered by. 
any other material :In the „event :that. during the pendency of 
these proceedings, the Respondentla:s brie ont of business Or 
closed the facility.  involved in these .prOeeedings;  the ItespOnd.... 
cut shall duplicate_.and.Mail.at.'its...0379i.epdose, a_copy of the. 
notice- to all current-einployees: and:former_ employees, dm,' 
ployed by the Respondent at '.ataitinie since August 1 201:5: 

-(e). Within 21 days. afterterviee. by  the Regson, file with the 
Regional Director 'a sworn certffiCation of areSPbnsible official 
on a form prOvided by the Region attesting to . the steps.that the 
Respondent has :taken to comply. .• 

IT IS FURTHER. ORDERED that Case 29—RC7157827 be re- — 
mandect to the Regional Director and that.  the election held on 
September 18, 2015, be 'set aside and that a new election be 
scheduled: 

Dated, Washington, D.C. May18, 2016 
APPENDDC 

NOTICE To EMPLOYEES 
Po= BY ORD. OF alt. 

NATIONAL LABOR RELATIONS BOARD 
An-Agency of the United States GovernMent 

The National Labor Relations. Board has found that we vio-
lated the National Labor Relations Act and has ordered us to 
post and. abide by this notice.' 

Section 7 of the Act gives employees these rights. 
To organ i7e 
To form, join, or assist any union 
To bargain collectively through representatives of their 

own choice 
To aCt together for other mutual aid or protection 
To choose not to 'engage in any of these protected con- 

certed activities. 

WE WILL NOT discharge emploYees because.  Of their member-
ship in Or activities on behalf of Construction &. General Build-' 
ing Laborers, Local 79 or any other labor organi7ation_ 

WE WILL NOT interrogate employees about their union activi-
ties ' 

WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce „employees inthe rights guaranteed te them by: 
Section 7 of the Act 

RHCG SA}..b.1 Y CORP- 

The Administrative .Law Judge's decision can be fdimd at 
wwwnlrb.gov/case/29—CA-161261 or by using the QR. Code 
below.: 'Alternatively, you can obtain a Copy of the decision 
from the Executive Secretary, National Labor Relation§ Board, 
1015 Half Street,- S.E.;Washington, D.C. 20570, or by calling. 
(202) 273-1940. 

•:•• 
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UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

At a stated term of the United States-  Court of Appeals for the Second 
Circuit, held at the Thurgood Marshall United :States. Courthouse, 40 Foley Square, 
in the City of Nevi York, on the 10th  day of October,:two thOusand seventeen. 

Present: 	Reena Raggi;  
Peter W. Hall, 
Susan L.- Carney, 

Circuit Judges. 

NATIONAL LABOR RELATIONS B OAR]) 

Petitioner, 	 Docket 17-2213 

RHCG SAFETY CORP. 	 : Board Case No.: 
29-CA-161261 

Respondent. 

JUDGMENT ENFORONG AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

THIS CAUSE was submitted upon the application of the National Labor 
Relatio-os Board for entry of a jUdgment against Respondent;  RHCG Safety Corp., 
enforcing its Decision and Order in Case No. 29.-CA-161261 dated June 7; 2017, 
and reported at 365 NLRB No: 88. The National Labor Relations Board having 
moved for entry of a- default judgnent enforcing its order against RHCG Safety 
Corp., and the Court haying considered the same, it is hereby 

ORDERED AND-ADJUDGED by the Court that the Respondent, RI-{CG 
Safety Corp.,. its officers, agents, successors, and assigns, shall abide by and 
perfoiluthe directions of the Board set forth in its -order: (See Attached Order and 
Append). 

Mandate .shall issue forthwith 
„FOR THE COW,: 
Catherine O'Hagan Wolfe; Clerk 
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NATIONAL LABOR RELATIONS BOARD 

V. 

RI-ICG SAFETY COR_P"  

RHCG Safety Corp., Brooklyn, New York, its officers, agents, Successors, and 
assigns, shall- 

1. Cease and desist from 
(a) Coercively interrogating employee S about their union activities. 

(b) Discharging or otherwise discriminating against employees for 
supporting the Union or any other labor organi7ation. 

(c) In any like  or related manner .interfering with, restraining, or coercing 
employees in the exercise of the rights guaranteed them by Section 7 of 
the Act. 

2. Take the following affirmative action necessary to effectuate the policies of 
the Act. 

(a) Within 14 days from the date of this Order, offer Claudio Anderson full 
reinstatementto his former job or, if that job no longer exists, to a 
• substantially equivalent position, without prejudice to ES seniority or 
any other rights or privileges previously enjoyed. 

(b) Make Claudio Anderson whole for any lass of earnings and other 
benefits:. suffered as a result of the discrimination against him, as .set 
forth in- the remedy section. in the judge's decision, as amended in this 
decision. 

(c) Compensate Claudio Anderson for the adverse tax consequences, if any, 
• of receiving a lump-sum backpay award, and file with the Regidnal 

Director for Region 29, within 21 -days of the date the ammint of 
backpay is fixed, either by:  agreement or.Board order, a report allocati-ng 
the backpay award to the appropriate calendar year. 

(d) Within 14 days' from the date of this Order, remove from its files.  any. 
reference to the unlawful discharge, and within 3 days thereafter, notify' 
Claudio .Anderson ; in writing that this has been done and that the.  
discharge will not be Used against him  in any.way._ 

(e) Preserve:  and, within .14 days sofa request, or such additional time as the 
,Regional Director may allow for good cause shown, provide at a: 
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reasonable place designated by the Board or its agents; all payr011 
records, social security payment records, timecards, personnel reCords, 
and reports, and all other records, including an electronic copy of such 
records if stored in electronic form, necessary tO analyze the ainount of 
backpay due under the terms of this Order. 

(f) Within 14 days after service by the Region, post at .its Brooklyn; New 
York facility :copies of the attached notice marked "Appendix" Copies 
of the notice, on forms provided by the Regional Director for Region 29, 
after being Signed._ by the Respondent's authorized representative,- shall 
be posted by the Respondent and maintained for 0 consecutive days iq 
conspicuous places including all: places where notices to employees are 
customarily posted. In addition to physical posting of paper notices, the 
notices shall be distLibuted electronically, such as by. email, posting on 
an intranet or an internet site, and/or other electronic means, if the 
Respondent customarily communicates with its employees • by such 
means. Reasonable steps shall  be taken by the Respondent to ensure that 
the notices are not altered, defaced, or covered by any other material: In 
the event that, during the pendency of these proceedings, the Respondent 
has gone out .of business or clbsed the facility involved in these 
proceedings, the Respondent shall duplicate and Mail, *at its own 
expense, a copy of the notice to all current employees and foillier 
employees employed by the Respondent at any tinae since July 30, 2015. 

(g) Within 21 days after service by the Region, file with the Regional 
Director a sworn certification of a responsible q   Mcial on a form 
provided by the Region attesting to the steps that.the Respondent has 
taken •to cOmply. 
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APPENDIX 

• NOTICE TO ElVTPLOYEES 

POSTED PURSUANT TO A TUPGMENT OF THE 
-UNITED STATES COURT OF APPEALS ENFORCING 

AN ORDER.  OF THE NATIONAL LABOR RELATIONS BOARD. 
An Agency of the United States Government 

The Natidnai Labor Relations Board has found that we Violated Federal labor law and 
has ordered us to post and obey this notice: 

,FEDERAL LAW GIVES YOU THE RIGHT TO 
FoLui, join, or assist a union 
Choose representatives to bargain with us on your behalf 
Act together with other employees for your benefit and protection 
Choose not to engage in any of these protected activities. 

WE WILL NOT coercively question you about your union activities. 
WE WILL NOT discharge or otherwise discriminate against any of you for 

supporting the Union or any other labor organi7ation. 
WE WILL NOT in any like or related manner interfere with, restrain, or coerce you 

in the exercise of the rights listed above. 
WE WILL, within 14 days 'from n the, date of the Board's Order, offer Claudio 

Anderson full reinstatement to his former job or, if that job no longer ekists, to a 
substantially equivalent position, without prejudice to his seniority. or any other 
rights or privileges previously enjoyed_ 

WE WILL make Claudio Anderson Whole for any loss of earnings and other 
benefits resulting from his discharge, less any net interim, earnings, plus interest, 
and WE WILL also make him whole for reaSonable Search-for-work and interim 
'employment expenses., plus interest. 

WE WILL c.ompensate Claudio Anderson for the adverse tax consequences, if any, 
of receiving a lump-sum backpay award, and WE WILL -file with the Regional 
Director for Region 29.„ within 21 days of the date the amount of backpay is fixed-, 
either by agreement or Board order, a- report allocating the backpay award to the 
appropriate calendar year. 

WE WILL within 14 days from the date of the Board's Order, remove from our 
files any rpfe.teJace to the unlawful discharge of ClaudiO. Anderson,. and WE WELL, 
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within 3 days thereafter, notify him in writing that this has been done and, that the 
discharge will not be used agaiiist hina_in any way. 

R_HCG SAFETY CORP. 

The Board's decision can be found at https://www.nlrb.govicase/29—CA-161261 or by using the QR code 
beloW: Alternatively,, you can obtain a cOpy of the decision frorh ,the Executive Secretary, National Labor 
Relations Board, 1015 Half Street S.E:, Washington, D.C. 20570-0001, or by calling .(202) 273-1940. 
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FORM NOB•31 

SUBPOENA DUCES TECUM 

UNITED STATES OF AMERICA 
NATIONAL LAEi0k RELATIONS BOARD: 

To . Custo.dian of the Records- DN Callahan, Inc. 212 Cleveland)Avenue, Staten Island, NY 10308 

As requested by 	Aggie. KA.PELMAN, on.behalf of the General 'Counsel . 

Whose address is Two Metro Tech Center, Suite 5.100, Brooklyn, NY 11201-3818  
•(Street) 	 City) 	 (State): 	:(ZIP) 

YOU ARE HEREBY REQUIRED AND DIRECTED,TO APPEAR BEFORE the Regional Director or his/her designee  

	  •-Of the National Labor Relations Board 

at Two Metro Tech Center, Suite 5100 

in the City of Brooldyn; NY 

on November 29, 2017 	at 	5:00 PM 	or any adjourned 

RHCG Safety Corp: 
or rescheduled date to testify in 29-CA-161261, 29-RC-157827  

(Case Name and Number) 
And you are hereby required to bring with you and produce at said time and place the fallowing books, records, 

correspondence, and documents: 

SEE ATTACHMENT 

If you do not intend to comply with the subpoena, within 5 days (excluding 'intermediate Saturdays, SundaYs, and holidays) after -the date the 
subpoena is received, you must petition in writing -to revoke the subpoena. Unless filed through the Board's E-Filing system, the petition to •reVoke 
must -be received on -or before the official closing time -of the receiving office on the last day for filing. If filed through the Board's E-Filing system, it 
may be filed up to 11:59 pin in th.e local time zone of the receiving office on the last dayfor filing. Prior tcia.  hearing, the petition to revoke should be 
filed with the. Regional Director during a hearing, it should be filed with the Hearing Officer or AdMinistrative Law Judge conducting the hearing. 
See Boards • Rules and Regulations, 29 C.P.-R :Section 102.31(b) .(unfair labor practice proceedings) and/or 29- C.F.R..Section 102.66(c) 
(representation proceedings) and 29-C_ER Section 102.111(a)(1) and 102.111(b)(3) (time computation). Failure to follow these rules may result-in .  
the loss of any ability to raise objections to Abe-subpoena in court. 

Under the Seal of the National Labor Relations Board, and by direction of the. 
Board, this Subpoena is 

Issued at Brooklyn, NY 

Dated: 	.November 08,2017 

Chairman, National Labor Relations Bold 

NOTICE TO WITNESS. Witness fees for attendance, subsistence, and mileage under this subpoena are payable by the party at whose request 
the witness is subpoenaed : A witness. appearing at .the request of the .General Counsel of the National.  Labor Relations • Board shall submit this 
subpoena with the Voucher when-claiming reimbursement. 

. • 	PRIVACY ACT STATEMENT 
Solicitation Of the information on "this.  form is authorized by the National Labor Relations Act (Ni:RA), 29 - u.s.6. §1.51 et seq...T1lie Principal use of .. 	

- 	• • 	 .. 

The information is lo assist the National Labor Relations Board (NLRB) in processing .representation and/or unfair labor .practice - proceedings• and 
related proceedings Oillitigation... The -rOutine ,uses.for The.inforinatiop.are fully set forth in the Federal Register ; /1 Fed. Reg: /4942-43 (Dec. 13;. ' 
2006): The NCRB. Will further expiaintheSe• Uses upon request, Disclosure of this information to the NLRB-isMandatory in thatfailure to supply the . 	. information may cause the.  NLRErto seek enforcement .of the subpoena in federarcourt. 	 • 	• 

EXHIBIT 3 
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. B-1-YXA5JZ 

RETURN OF SERVICE 

I certify that, being a person over 18 years of 
age,1 duly served a copy of this subpoena: 

	

.:0 	by person.  

	

Li 	by ce.rtiAed mail 

	

a 	by-registered mail 

a bytelegraph 

(Check. 	- 	by leaving copy at principal. 
riethOd 	 . bffice.Or place of Ou§ipes 
• used.) 	 at 

on the. named person on 

November 8, 2017 

(Month, day, and year) 

Leila Robles 

-(Name of person making service) 

Group 8ecretaty 

- (0fficiartifie j -if any) 

CERTIFICATION OF SERVICE 

I certify. that named .person• was in.' 

attendance as a witness at 

on 

(Month, day or days, and year) 

(Name of Person certifying) 

(Official title) 



RIDER FOR SUBPOENA DUCES TECUM NO. B- 

Re: RHCG Safety Corp: 
:29-0A.-1:6126 land 29-RQ-1-57827 

DEFINITIONS AND INSTRUCTIONS 

(1) 	The word,"documenr or "doCUrnents!' means,withbut-limitation, the -following. 
•items, whether..printed_or recorded or reproduced, by any other mechanical proCess., or 
written or produced by hand; or any existing printed, typewritten, handwritten or 
'otherwise recorded material of whatever kind 'and/or charadter, including, but not limited 
to: .agreements, communicatiOns, correspondence; telegrams mailgrams, letters, 
mernoranda,.facsimiletranSMissions, minutes, notes:of .any character,-  notes Of 
'meetings, diaries,- calendars, statements;.affidavits,,cherts, reports; photographs,. 
.microfilm ormicrofiche, audio and/or videotapes; statistics, pamphlets, newsletters,. 
press .releases,- bulletins, transcripts, Symmaries.,:telephone bills,' notes or records 
memorializing or regarding telephone conversations, notes, summaries or records 
Memorializing or relating to personal Convertations,-.  meetings, interviews or, 
conferences, transcripts or summaries or reports of investigations and/Pi...negotiations, 
drafts;  internal or inter-office memoranda or correspondence,' lists, personnel.,  
documents, employment applications, payroll records, time cards, time and attendance 
records, flyers,leaflets,.texts of Speeches, btioks,;records,• tax records, •bookkeeping 
'and/or accounting work papers canceled checks, acbounts, account receivable records, 
ledgers, journals,-  purchate orders, invoices, bills of lading, billing slips, delivery records, 
receiving rec6rds, data contained in .computerS, computer printobts, Computer discs . 	. 
and/or files and electronic .mail and all data contained therein, including material stored' 
on hard drives that may be retrieved, any marginal or 'post-it" or 'sticky pad comments . 	- 	. 	_ 	. 	• 	• 	. • 	. appearing on or with documents,•and. all Other writings, figures .or symbols of any kind, 
including but not limited to carbon, photographic Or other duplicative Copies of any such . 	• 	. 
.material in the"posSessibn ofr:control-of, 	or available to the subpoenaed party, -or any 
agent, representative; or other persons acting in cooperation with,.-in.ConCert With, or On.  

.behalf Of said.  subpOenaed party: 

The word 'person" or personS" means.naturalipersOns, corporation(s), 
partnership(s), sole. proPrietor(s), .association(s) -or any other kind of entity4 

(3): Whenever Used in this subpoena, .the singular shall.  be  deemed to include the 
plural;•and•Vide versa; the present tense.  shall be deemed to include the ;Oast tense, and . 
vice versa; the•MaSbuline.-Shall.bp deemed to -.include the feminine, and. vice.verta:„ the: 
disjunctive or" Shall be deemed.  to include the cOnjunctive:,"and,'":ViceTversa-, and the :  
words "each',. "every".. "any": and "all" shall be deemed to 'include each lof the other- ... 	. 	. 
•Vgirds. 
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(4) ReferenCes to the parties shall be deemed AO inClude.apyand all of their officers, 
'agents and representatives. 

(5) This subpoena applies to documents in your ptissession, cuStodY.or control; as.  
weLl  as your preSertt Or former agents, attorneys, accountant., advisors, investigators,. 
•and,any-Other persons or companies directly or indirectly employed by orconnected 
With you. 

(6) 	As to any documents not produced in compliance with this subpoena on any 
ground or if any document requestedwas, through inadvertenCe.OrotherwiSe, 
destroyed or is no longer.in.your pOssession, please state: 

a) 	the author; 
..b) 	the recipient; 
c) the riame of:each person to whom the original ora cOpy was seri ; 
d) the date of the document; 
• e) 	the subject-matter of the document; and:  
f)• 	'the cirCurnstancesInder Which the dOcUrnent was destroyed, 

Withheld Or is nO longer in your possession. 

(7) 	This request is continuing in character and if additional re§pbns[ve.documents 
come to your attention:following the date Of production, Such document$ must be 
promptly produced: 

(8). 	This request seeks production of all.  documents deScribed,:including all drafts 
and non-identical or distribution copies. 

(9) This request seeks production of responsive doaurrients in their entirety; withoUt 
abbreviation, redabtion,.deletion or.  e4urgation. 

(10) When used in this- subpoena, the term ".books and records including":means all 
documents.that, in whole Or, in part, discuss, describe;  mention, pertain to, reflect, refer 
to or 	to the subpoenaed item. 

(11) All docUrnents produced pursuant to this subpoena areto be organized 
according to the subpoena paragraph to which the document(s) are responsive. Labels 
referring to that subpoena paragraph are to be affixed .tO.eath document Or set of 

, documents. 

(1-2) Electronically stored information should be,produced-in the form or forms in which 
US Ordinarily maintained oninai reasonabl .  usable "form or 



RIDER 

pi\l Callahan,. InC.'s:( DN") Article of incorporation, inclusive of all _arnendments. 

2. .SUCh books -and records, including but not limitedjo•the• Article'Of InCorporation,. 
stock certificates, Stock record books;  transfer books, corporate minute books, as Will 
show the names, addresSes and .fitleS Of all DN "directors, offiCerS aricistockholders. 

3. Such books and records, including but not limited to payroll and: personnel files, 
as will show the identity, date of hire, job title, jOb•duties.and descriptions of all 
managers and supervisors employed by DN during the period .August 1;  2016 to 
•present. 

4. Such books and 'records, including but not.limited to payroll and personnel files, 
as will show the identity, date of hire and job function of al employees employed by DN' 
'during the period August 1', 2016 to present. 

5. Such.bOoks land reCords, including but not limited to service contracts, accounts 
receivable journals and invoices as will show 811 clients of DN and the.services provided 
to them during.the- period August 1,2016 to present. 

6. Such books and records, including but nollimited.to  accounts payable journals 
.and invoices, .aS will show all suPpliers of UN (luring the.  period August 1, 2016 to. 
present. 

7 	Such .books and records., including but not limited to certificates and/or 
registrations of ownership, as will show the ownership of all motor vehicles purchased 
by ON, ;including all documentation of any lienS, security interest or loans for which Such 
vehicles were Pledged as collateral during the period August .1, 2016 to present. 

8', 	Such books arid records, inclOcling .but notlirnited to leaSe agreements as will 
show all motor vehicles leased 13}:t DN during the period August 1, 2016 to present. 

9. Such books and records, including but not limited to certificates and/or 
registrations of Ownership, as will show the ownership of all equipment purchased 
and/or used by ON, including, all documentation of any liens, security interest or loans 
for which such equipment were pledged as collateral during the period August 1, 2016 
to present. 

10. SOch books and,recordS, including but not limited to.lease. agreernents as will 
'show all .edUlornent )easecl:bi UN .during .the period August 1,..2018 to :present: 
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STATE OF NEW YORK 

DEPARTMENT OF STATE 

I hereby certify that the annexed copy has been coniparecl .with the 
original docnment in the custody of the Secretary of State and that the same 
• is true copy of said original. 

WITNESS my hand and official seal of the 
Department of State; at- the dity of Albany, on 
December 30,-2015. 

Anthony Giarriin  a 
ExeCutive Deputy Secretary of State 

-06/07 



CERTIFICATE OF INCORPORATION 

DN. CALLAH_AN., 
Under Section 402 of the Business Cog.oraiiba Law 

I, the undersigned, .anatural Perscin :of at least.18 years of age, for the purpose of forming a 
'corporation Under S eetion 402 of the Business Corporation Law of the State. of New York hereby 
certify: 

FIRST: 	The name of the Corporation is: 

DN CALLAHAN, INC. 

SECOND: This corporation is formed to .engage in any lawful act or activity for which a corporation 
may be organized under the Business Cbrporatio.n Law, provided that it is not formed to.  
engage in any act or activity requiring the. consent or approval of any state official, 
departinent, bOard, agency or other body without such ton.sent oi approval first being 
obtained.. 

THIRD: . 	The county, within this .state, in which the office of the corporation is to be located is 
RICHMOND. 

FOURTH: The total number and value of shares of common stock which the cOrporation shall have 
authority to issue is: 200 SHARES WITH NO PAR VALUE. 

FIFTH: 	The Secretary of State is designated as agent of the Corporation upon whom process 
against it may be 'served_ The address within  or without this state to Which the Secretary of 
State shall mail a copy of any process against the corporation served upon him  or her is: 

DARIA .CALLA1.1 
212.  CLEVELAND AVE. 
STATEN ISLAND, NY.1 03 08 

No Director of this corporation shall be personally liable to the corporation, Or its 
•sliiareliolders.fOr damages for any breach of dirty in sUch capacity, provided that this  
provision  shall not3imit theliability of any director if .a,tu4nent .or other final 
_adjudication, adverse to hina, establiShes that his act or othiSsion_s were.  in bad faith or 
involVedinteritional misconduct or.  a l'inwing violation Of law Or that he personally gained 

. in fact a financial  Profit or other advantage, to which he Was not legally entitled or that his  
acts violated •Secticin 719 :of the New York Business Corporation Law: 

SEVEN lB. The holders of any of the corporations equity :shares shall be entitled to preemptive rights in. 
acc 	p  ce -with the provisions Of.B CL 'section, 622.: 

0 S712394,11(Rev. 02/12) 	 FELE NUMBER: 15i23on1 O9o.r)nc 	011 1;r3" 



certify that I have read the above statements,.i  m  .authorized to sign this Certificate of Into*oration, 
- Mat  the above statements are true and correct to the best of my knowledge and belief and that my. 
qaature type.d.  below constitutes my signature. 

I_RUDI WINTER.  (Signature) 

I= WINTER, INCORPORATOR.  
BLUMBERGEXCELSIOR 
236 BROADWAY 
MENANDS, NY 12204 

Filed by: 
BLUMBERGEXCELSIOR CORPORATE SERVICES, INC. 
236 BROADWAY 
IvIENANDS, NY 12204 

BLUMEBERGEXCELSIOR CORPORATE SERVICES INC. (39) 
DRAWDOWN 
CUSTOMER REF # 136939 

• 

FILED WITH TH F,  NYS DEPARTMENT OF STA'a ON: 12/30/2015 
FILE _NUNEBER: 151230010263; DOS ED: 4871143 
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.MAIN BROOKLYN OFFICE 
1602 McDonald.A.venne,.13rooklyn, New York 11230 

TURT..URRO 'LAW  3.3„ 

 

    

Phonei (7i8)3842323 .p: Fax (718) 384-255 	.natraj.@turttariola. wpc.com.0 www.turturrolawpc_com _ 

Matthew J. Turro Esq.(Manigip.g Pirtner) 

±Natrai S. Blipshan,. Esq..gartner) 
Agth.orly A.- NozzoliTio,.Esq.: (of Counsel) 
'admitted in NY and NJ 

November 17, 2017 
Via Certified Mail 
Age Kapelman, Esq. 
Two Metro Tech Center, Suite 510.0 
•Brooklyn, NY 11201: 

In the matter of RHGC Safety Corp., Case-No. 29-CA-1'61261, 29-RC-157827 
. _Subpoena Duces Tecum Mailed .to _DN Callahan, Inc.. 

Our.  law -firm represents DN Callahan, Inc. In response to the NLRB Subpoena Duces 
Tecum mailed. to DN.  Callahan; Inc. on November 13,2017, please note. that DN Callahan 
.objects tO and hereby responds th the subpoena as follows: 

A review of the referenced case makes no Mention of DN Callah.ml, Inc. nor is DN Callahan, Inc. 
a party to said case. Accordirigly, DN Callahan, • Inc. objects .to  the .subpoena based on the fact 
that it seeks irrelevant infoLpiation that has no bearing on the referenced.  case. Subject to this 
objection; DN Callahan; InC.. states that is has no relevant responsive documents in its custody, 
'Possession, or control. 

Sincerely,- 



QZ 	(.MA70,40. 0130 

WAONiI 

NOID3;.,31-08-IN 



Kapelman, Aggie 
From: 	 Natraj Bhushan riatraj@turturrolawpc corn 
Sent: 	 .Tuesday; November 28, 2017 4:42 PM 
To: 	 Kapelman,Aggie 	 , 
Subject: 	 • Re: RHCG Safety Corp., Case No. 29-CA-161261, et al. 

t.4!:Gen.: 	 Uploaded 

Ms KapelnAii,.- 

I write io.Confirrn that Di\T 'Callahan is withdrawing its objections to the document subpoena served on it and 
will provide any responsive documents within  its possession in the allotted 1_4: days, 

Best 
Natraj 

On Tue, Nov 28, 2017 at 10:31 A_MKapelman, Aggie <Aggie.Kapelman@nlrb.gov>  wrote: 

Dear MI. BhUSliall  • 

PurSiinnt to our conversation yesterday, please send me an email by 5-,00 today _stating that D Callahan. 
withdraws its objections.  stated in your November 17, 2017 letter. The Region has agreed to extend the 
deadline fOr all documents an additional 14 days. The due date is now 5:00 p.m., Wednesday, December 14„ 

If I do not receive an.email I will, assume that DN Callahan will not be complying with the subpoena and. the 
Region will treat the letter as a Petition to ReVoke. Whereupon, the Petition and the Region's response will be 
filed with the Bo aid in Washingtcin for a decision. 

Aggie Kapelman 

Attorney 

National Labor Relations Board 

Region 29 

Two MetroTech Center, Suite 5100 

Brooklyn, New York 11201: • 

(o) 718 7.6.5L4204 	336-7579 

 

  



Natraj S. Bhushan, Esq. 

TURTURRO LAW, P.C. 
16.02 McDonald AvenUe 
Brooklyn, NY 11230 . 
Telephone: (718) 384-.2323 
Fax: gl8) 384-2-555i 
.E-Mail:Inatrai@turtLintlawpc.00rn  
Visit our.website at: www.turtiirrOlaiwpC.com   

.CONFIDENTIALITY NOTICE Th.e transmitted'inforrnation is attorneyLprivileged.  and .confidential, and is intended only for 
the person or entity to.  which it is addreSSed. If the reader of this message is not the intended recipient,: you are hereby 
notified that any review retransmission, diSseniination or other use of, or taking of any.  action in reliance upon, this 
information by persons or entities other than the intended recipient is prohibited. If you received This transmission in error, 
pleasetontact the sender by reply e-mail or by telephone at 71.87384-2323,and delete and deStroy all copieS Of the 
material, including all copies stored in the recipient's obmputer, printed, or saved to disk. Thank you, for your cOoperation. 



MAIN BROOkLYN OFFICE 
1602 McDonald A-venue, Brook1yn,iNwYorI11.23o' 

• 
Phone:  -73.8).  384-223 0 Fax. (718):38-4-255 : 9. .--:.Mail:_iaairaj@t-iartLrrolawpc.coi;...  0 ITArmv.turturcolawF;c.cOna 

-Klatthewl. 	*agiRg . . _ 
*Na.ira7j 	Esq. aitnet) 
AuttionTA..Nozzolin.03:Esq, '(Of Counsel) 
!admided a NT and NJ 

December 14, 2017, 

• Via E-Mail and FedEx 

Attr.t.: Ms. Aggie Kapelman 
'USA National Labor Relations Board 
Two Metro Tech Center 
Suite 5106 
Brooklyn, NY 1120173838 

In the matter of RHGC Safety Corp., Case No. 29LC,k-161261, 29-RC-157827 
Follow .14 RespOnse To Subpoena .Ditces Tecum Mailed to DN Callahczn, Inc. 

Pear Ms. Kapelman; 

• Our law firra repre,sents DN Callahan, Inc. In Tpstions6 to the NLRB Subpoena Dimes _Tecum 
mailed to: DN Callahan, Inc. :on -November 11, 2917-,. please note that -DN • Callahan hereby 
responds to the subpoena and., produces the following, relevant responsive documents that are in. 

: its Cu:stody, possession, or contrbl: 
. 	- 

(1). Filfng Receipt for DN.Callahan, Inc.; 
.(2) _FIN for DN Callahan; Inc.; 
(3) Certificate 6f Incorporation for DN Callahan, Inc, 
(4):  BYlivirs of DN Callahan, Inc., and, 
-(5) Shareholder Agreement of DN Callahan; Inc.., 

Please :note -filither that,::DN,:Callahan. iS neither an..alter7.ago of nor:is-  it _afraliated.withRHGC 
.Safety Corp It neither has :Conamori 'Ownership with-REGC Safety Corp, not does if na.n age or 
control its':"affairS'.--sha fact',.:-.:as -Set forth below -(and m the enclosed. 'documents) DN Callahan has; 
Only 'one.  owner since inception; to wit, Da4a,-.Callallain.;: and; neither 'She:nor_bN Callahatiladye 
any dealings w#3:11U1C7-q Safety Corp. 



Ttultyetrs, 

• 10.-'111 

N4C. 	B tishan, Esc-lune 

Attorneys foi :PN callZthaninc. 

w; c.  

If you have any.  questions or need_ any further infonnationfrom DN Callahan, please feel free to 
boiatact. me at. 718-384-2323. 

",. 
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Kapelman, Aggie 

From: 	 Kapelman, Aggie 
Sent: 	 Tuesday, December 19, 2017 10:23 AM 
To: 	 'natraj@turturrolawpc_com' 
Subject: 	 RHCG Safety Corp., Case Nos. 29-CA-161261; 29-RC-157827 

Dear Mr.: BhUshan: 

lam in receipt of the few documents DN Callahan, Inc ('Callahan") produced pursuant to the Board's November 8, 2017 
subpoena It strains credulity that Callahan is not in.  "custody, pos-sessiOn, or control of its payroll personnel files, 
service contracts and a myriad -of other items .Callahan was required to produce under the subpoena.larn.ektending the 
date toproduce these documents to Wednesday, January 3/at 1.:00 p.m. if we do not receive the remaining documents . 	. 
required under the subpoena, or if Callahan does not provide a sufficient and detailed explanation as to why it does not 
have these documents in its Custody, possession or control, I will reccirrimend that my office consider enforting the 
Subpoena in Federal Court. 

Aggie Kapelman 
Attorney 
National Labor Relations Board 
Region 29 
Two MetroTech Center, Suite 5100 
Brooklyn, New York.11201 
(o):718 765-6204 / (f): 718 330-7579 



- 



Kapelman, Aggie 

From: 	 Kapelman; Aggie 
Sent: 	 WedneSday,December 20, 2017 9:02.AM 
To: 	 :Natraj Bhushani 
Subject: 	 RE RHO Safety COO:, Case Nos. 29-CA-16126t.29.-RC-157827: 

1.1atraj, 

I will extend fhe.date'fOr.PiodUCtion of doctimentsio January 8 at3 pm however there will be•  no further 
. extensiOni. Please note that .DNI Callahan previously withdrew its objeCtions .tO•the subOoena. 

I wish.you happy.ho!iclays:andan enjoya-ble vacation. 

Aggie. 

From: Natraj .8hushan jrnai.lto:natraj@turtufrolawpc.carn] 
Sent: Wednesday, December 20, 2017 	AM 
To: Kapelman, Aggieggie.Kapelman@nir-b.gov> 
Subject: Re: .RHCG Safety Corp.; Case Nos. 29-CA461261; 29-RC-157827 

Ms. Kapelman, 

I am in.  receipt of your response email. As to this follow up request, I Will go back to the client to see 
what other responsive documents it may have (while reserving DN's objection to their relevance); 
That said, I will be out of the country from 12/21/2018 - (the Morning of) 115/2018 so l!cl ask that any 
follow up -respbrise.be extended to january. 8, 2018 at 5pm:. 

Best, 
Natraj 

On Tue,'Dec 19, 2017 at 10:22:AK Kapelman, Aggie :<Ag.  gie.KaPelinan:@;n1rb.gOv>  wrote: 

Dear. Mr. Bhushan: 

1.m  in receipt of the feW.  documents DN Callahan, Inc. e'callahanliproducecl Pursuant to the..)3oard' s: 
November.  8,..2017 subpoena It strains, credulity that Callahan is not in "custody, possession, or OpnixoP of its 
payroll, -personnel files, service .contracts And a myriad of .c--.ither items, Callahan :was:requiredtO.Prodtice under 
the subpoena .:. rabi:e.xtendjii_g the date to produce these documents to Wednesday, January 	 p in If 
we .do not receive the'reinaip  in g  ...documents required under the subpoena, or if Callahan does iidt`provi4&.a 
sufficient and detRiled eipla4a4ticin. §.:to-why it does not have these-  documents m its aistOdY; possession or 
control, I will recommend that 1:py office consider enforcing the subpoena in Federal Court: 



Aggie Kapelman 

Attorney 

National Labor Relations Board 

Region 20 

Two MetroTech Center, Suite 5100.  

. 	• 	-- 
Brooklyn, New.lfork 11201. 

(ó):718  765-6204  1 (f): 718 330-7579 

Natraj S. Bhushan, Esq. 

TURTURRO LAW, P.C. 
1602 McDonald Avenue 
Brooklyn, NY 11230 
Telephone: (718) 3-84-2323 
Fak (718)384-2555. 
E-Mail: natral(Whirrolawpc.com   
Visit our website at: www.turturrolawpc.com   

CONFIDENTIALITY NOTICE: The transmitted information is attorney-privileged and confidential, and is intended only for 
the person or entity to which it is.  addressed. If the reader of this message is not the intended recipient, yod .are hereby 
notified that any review, re-.transmissicn., disseminatiori.or other use of, Or taking of any action in reliance upon, this 
'information by persons or entities -other than the intended recipient is prohibited. If you received this transmission in error 
please contact the sender by reply e-mail or.  by telephone at. 718-384--2323., and delete and destroy all copies of the. . 	. 	. 

- material; including all copies stored in the recipient's computer, .printed,  or saved to disk. Thank you for your cOoperatiOn. 



Jahuary,-8, 2018 

United States Government _ 
National Labor RelatiOrls7Board 
Two Metro Tech Center 
Suite 5100 
Brooklyn, NY 11201-3838 

Re: RHCG Safety Corp. 
Case 29-CA-161261 

• Ms. Farben, 
In regards to the above mentioned case, RHCG Safety Corp. is no longer in business. There has been no 
payroll paid out of this company since January 16, 2017, no business has been conducted since that 
date. 

The notice sent to RHCG Safety Corp. asks for the company to comply with the Court Judgement; 
however there is no company that exists that.  can Comply with the notice. There are ho jobs available to 
reinstate Mr. Claudio Anderson, in any capacity. There is.no  company to Make Mr. Claudio Anderson 
whole for any lost wages. There is no location to post Notices to Employees, norare there any 
employees. 

Also; please note that the letter sent to RHCG Safety Corp. was.addressed to Mr. Salvatore Carucci, 
_President: Mr. Carucci is .not the President-of Ri-ICG Safety Corp. and has NO ownership in that 
company what so ever. .RHCG Safety Corp., owned by Michael G. Humphrey, was a subcontractor 
performing the work for Red .Hook ConstrUction..Group 11, LLC. 

Please advise as to -What needs to be done in this matter. 

Sincerely, 

Debbie Potter 

..p119IBIT 10: 





MAIN BROOKLYN OFFICE 
1602 McDonald Avenue, Brooklyn„ New York 11230 

-7:, 	- 
Phone: (718) 384-2323 -0 Far (718) 384:2555 	natripturtarrOlawpc.com  0 www.thrturrO 

Matthew Turturr.o, Esq. (Ivianaki4 

*Natrai S..ElauShki; Esq.. (Parer), 

Anthony A. Noitolillo, Esq. (Of Counsel) 
:ad milted in NT aq NJ 

January 8, 2018 
Via First:  Class Mail 
Aggie Kapelman, Esq. 	. 
Two Metro TeCh center, Suite 5100 
Brooklyn,NY 11201 

In the matter of RHGC Safety Corp., Case No: 29-CA-161261, 29-RC-157827 
Subpoena Duces Metall Mailed to .DN Callahan, Inc. 

Dear Ms. ICapelman; 

Our law fumatepresents DN Callahan, Inc. In further response to the NLRB Subpoenapuces 
Tecnin mailed to DN Callahan, Ind. on November 13, 2017, DN.  Callahan hereby prOduces a 
Client Master Agreethent by and. betweeniDN Callahan, Inc. and Red Hook Construction.. 

Again, DN Canal-1Rn is neither an alter-ego of nor is itathliated with R.HGC Safety Corp and; as 
such, itidoes not have anypayroll,.persbnnel files, service contracts or other dociuments that 
concern RHGC Safety Corp. 

If you. have any questions or I.eed anY further infcinnation from DN Calla.han, please feel free to 
contact meat 718-384-2323: 

Truly Yours, 

TuR •Preiv, _. • Nsi,E.c. 
P By: 

Natraj B16ishan, Esquire 

•Attorneys for DN •Callahan,.. Inc. _ 

Enc. 

1 
FirlTTR TT 11 



.HLR B-'REGIGN-
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..PM. p.5-6 

BRQOh'Y, NY 11201 



-Kapelm.an, Aggie 

From: 	 Kapelman, Aggie 
Sent: 	 Monday;  January 29, 2015 7:52 AM 
To: 	 Natraf Bhushan: 
Subject: 	 DN Callahan Subpoena and Production of DocumentS.  

Mr Bh uSharr.• 

. 
On January. 16; 2018,1 left a voicernail message; informing you that the dOcuMents'DN Callahan provided 
pursuant to the subpoena were insUfficient I asked you to contact Me. On January 26,:l left You another 

-voicernail Message, again asking you to contact me because I had a determination from the Regional Director 
as to whether the Region would be seeking enforcement of the Subpoena in Federal Court To date, you have 
failed to contact me. 

Therefore;  please be apprised that the Region will be. seeking enforcement Of the November 8, 2017 subpoena 
duces tecum.issued•to ON Callahan. As alWaYs, please do not hesitate.  to call me with any qbestiOns. 
Additionally, of course the Region would' prefer -to have the dcicuments than to seek enforcement. However, the - 
documents would need to be produced in our Office post, haste 7 prior to our filing enforcement papers:in 
Federal Court. Please call Me immediately if there is any Possibilityiof such production. 

Aggie Kapehnan 
Attorney 
National Labor. Relations Board.  
Region 29 
Two MetroTech Center — Suite 5100 
Brooklyn, New York 11201 
(0)718-765-6204/(f) 718-330-7579 





Kapelman, Aggie 

From: 	 Natraj BhuShari <natraj@turturrolawpc.com> 
Sent: 	 Thursday, February 01,.2018 8:59'AM 
To:. .. 	 Xapelman, Aggie. 	 . ., 
Subject: 	 Re: DN 'Callahan Sybpbeniand Production of Documents.  
AttachMents: 	 DNCA14_AHANLEmployee Check Record 2017.pdf 

Ms: kapelman, 

Respectfully, you can enforce the subpoena in any manner you see fit since DN Callahan -produced 
all relevant documents in its possession Indeed, as per our call, your office was trying to ascertain 
Whether DN Callahan Was/is an affi,liate, or an alter ego, of RHGC Safety .Corp., which it is clearly not. 
The two have no business together and the ON corporate documents produced make that clear. 
Thus, I strongly believe that any District Judge or Magistrate would not direct my client to respond to 
such an.overbroad and vague request for irrelevant documents. At minimum, said Judge would 
dramatioally harrow the, scope of the subpoena: 

In .any case, I.  was just forwarded, an employee check register by ON Callahan and, its pretty thorough. Though 
irrelevant to Me, it is being produced to you since it is responsive to yoUrsubpoena and, is part of good faith effort by DN.  
Callahan to avoid any unnecessary time, costs and expenses.in  dealing with the possible enforcerhent of your subpOena. 

Please call me if you.wish to disouss the matter further. 

Best, 
Natraj 

On Mon, Jan 29?  2018 at 7:52 AM, Katelman, Aggie Aggie.Kape1man@,n1rb.gov  wrote: 

Mr, Phus.han: 

On January,16, 2018; I. left a vbicernail message„ informing you that the documents DN Callahan 
provided pursuant tothe subpoena were insufficient. I asked you to -contact me. On January 26, I left 
you another Voicemail message., again asking you to.  contact me because I had a determination from 
the Regional Director as to whether the Region would be seeking enforcement of the subpoena in 
Federal CoUrt. To date, you have failed to contact me: 

Therefore, please be apprised that the Region will be seeking enforcement Of the November 8,2017 
subpoena_duces tecurrrissued to ON Callahan: As always, please do not hesitate to dell me with any 
questions.Additionally:of course the Region would Prefer to have the documents than to seek 
enforCement. -However; the documents Would need to be prbduced-in -bur office post haste prior to 
our filing .enforcement papers in Federal -Court Please call me immediately if there is any possibility 
of Subh produ.ction: 

Aggie Kapelman 



Attorney 

National Labor Relations Board 

Region 29 

Two_MetroTecb Center Suite sioo 

Brooidyn, NeviT:YOk 11201 

,(0718-76s-:6204.0:71-mo-757g  

Natraj S. Shushan, Esq. 

TUR.TORRO LAW, P.C. 
1602.  McDonald Avenue 
Brooklyn:NY...11230 
Telephone: (718) 384-2323 
Fax: (718) 38472555 
E-Mail: natrai@turturrolawpc.corn  
Visit our website at: \Mi.turturrolawpc:com  

CONFIDENTIALITY NOTICE: Thetransmitted information is attorney-privileged and confidential, and is intended Only fOr 
the person or entity to Which it is addressed If the reader of this message is 	the intended recipient, you are hereby 
notified that any review, re-transmission; dissemination or other use of, Or taking of 	action in reliance .upon, this 
information by persons or entities other than the intended recipient is prohibited. If you received this transmission in error, 
please Contact the sender by reply e-Mail'or by.  telephone at 718.:384-2323 and deete. -and•destroyall copies of the 
material, including all copies stored in the recipi.ent's•oomputer, printed, Or 'SavedJO-disk. Thankyou for you.r Cooperation.. 
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DN Callahan, Inc: 
Employee Check Record No Period Totals 

All Bank Accounts 
January 1,.2017 - December 31, 2017 	 . . 

Hours 	, Earnings Withholding Taxes , Deductions 
. 	Net Pay Check # 	Date 	Regular 	Premium Regular Premium Gross FICA 55 FICA-MED Fedtral W/H State W/H 'Local W/H . 	Amount 

1,202.5000 	212.2500 27,657.50 .7,322,65 34,980.15 2,168.77 507.21 2,784.70 1,633.94 1,054.27 0.00 26,831,26 
631 	 Garcia, Zoilo 
22311 	03/24/17 	16.0000 	15.0000 240,00 337.50 577.50 .35.81 8.37 33.33 20,29 - .479.70 
22336 	03/31/17 	20.0090 	 - 300.00 - 300.00 18.60 4.35 5.58 5.72 - 265.75 
22954 	04/07/17 	'8.0000 	21.0000 120.00 472.50 592.50 3.73 8.60 34.83 21.21 _ - 491.13 
23297 	04/14/17 	10.0000 • 	19.0000 150.00 427.50 577.50 -35.81 8.37 33.33 • 20.29 - 479.70 
23595 	04/21/17 , 	20.0000 	1.0000 300.00 22.50 322.50 • 19.99. 4.68 . 7.83 6.62 . 	- - 283.38 

71.0000 	56.0000 1,110.00 1,260.00 2,370.00 146.94 34.37 114.90 74.13 0.00 ' 0.00 1,999.66 
200.29 	 GARCIA,TORRES, LUIS E 
20418 	02/24/17 	28.5000 	 - 855:00 '' 	- 855.00 53.01 12.40 10.98 28.90 - • 749.71 
20934 	03/03/17 	38.8300 	 - 1,164.90 - 1,164.90 72.22 16.89 53.99 48.89 972,91 
21319 	03/10/17 	13.2500 	 - 397.50 - 397.50 24.65 5.76 3.88 - ._ . 363.21 
21703 	03/17/17 	38.4100 	 , 1,152.30 - 1,152.30 71.94 16.71 52.10 48.08 - -. 963.97 
22073 	03/24/17 	16,0000. 	 - 480.00 - 480.00 29.76 6.96 7.19 - - ' 436.09 
22439 	03/31/17 	37.0000 1,110.00 1,110.00 68.82 16.10 45,75 45.35 - - 933.98 
23067 	04/14/17 	37.0000 	 - 1,110,00 - 1,110.00 68.82 16.09 45,75.  45.35 - 933.99 
23068 	04/14/17 	40.0000 	5.0000 1,200.00 225.00 1,425.00 ' 88.35 20.66 93.00 65:66 . 	_ 1,157.33 

248.9900 	5.0000 7,469.70 225.00 7,694.70 .477.07 111.57 301.57 293.30 0.00 .0.00 6,511.19 
501007 	 GARDNER, ZAIR 
20276 	02/17/17 1,925.00 - 1,925.00 119.35 27.91 217.36 105.01 - - ,1,455.37 
20737 	02/24/17 	 - 1,925.00 1,925.00 119.35 27.92 217.36 105.01 1,455.36 
20940 	03/03/17 	 - 	 - 1,925.00 - 1,925.00 119.35 27.91 217.36 105.01 .. 1,455.37 
21325 	03/10/17 1,925.00 - 1,925.00 119.35 27.91 217.36 105.01 - 1,455.37 
21707 	03/17/17 	 •- 	 - 1,925.00, - 1,925.00 119.35 27.91 217.36 105.01 - - 1,455.37 

0.0000 	0,0000 9,625.00 0.00- 9,625.00 596.75 139.56 1,086.80 525.05 0.00 q.00 7,276.84 
9002 	 Garofalo, Christopher 3 
21593 	03/17/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 - 2,289.40 
21960 	03/24/17 	 , 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150,40 - 2,289.40' 
22324 	03/31/17 	 - 	 . 4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 150.40 2,289.40 
22671 	04/07/17 	 - 	 - 4,000.00 - 4,000.00 248.90 58.00 986.16 268.04 150.40 2,289.40 
22970 	04/14/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16.  268.04 150.40 2,289.40 
23314 	04/21/17 	 - 	 - 4,000.00 4,000.00 248.00 58.00 .986.16 268.04 150.40 2,289.40 
23610 	04/28/17 	 - 4,000.00 4,000.00 248.00 58.00 986.16 268.04 150.40 - 2,289.40 
23731 	05/05/17 	 - 9,000.00 4,000.00 ' 248.00 58.00 986.16 268.04 150A0 2,289.40 
23853 	05/12/17 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 150.40 2,289.40 
23962 	05/19/17 	 , 	 - 4,000.00 4,000.00 248.00 58.09 986.16 268.04 150.40 2,289.40 
24111 	05/26/17 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150,40 - 2,289.40 
24227 	06/02/17 	 - 4,000.00 4,000.00 248.00 . 58.0 986.16 268.04 150.10 .2,289.40 
24343 	06/09/17 	 - 4,000,00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 - 2,289.40 
24450 	06/16/17 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 - 2,289.40 
245:45 	06/23/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 • 150,40 - 2,289.40 
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- DN Callahan, .Inc. 
Employee Check Record No Period Totals 

All Bank Accounts 
"January 1, 2017 - December 31, 2017 

' 	 -Hours 	- Earnings Withholding Taxes Deductions. 
Net Pay Check # 	Dal* 	Regular 	Premium Regular Premium . Gross FICA-SS FICA-MED Federal W/H State W/H Local W/H Amount 

24636 	06/30/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 150.10 - 2,289.40 

24728 	07/07/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 150.40 2,289.40 

24817 	07/14/17. 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 2,289.40 
24907 	07/21/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 2,289.40 

24999 	07/28/17 	 - 4,000.00 - 4,000,00 248.00 58.00 986.16 268.04 167.68 2,272.12 
25084 	08/04/17 	 - 	 - .4,000.00 4,000.00 248.00 58.00 986.16 -268.04 167.68 2,272.12 
25179 	08/11/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 .  167.68 2,272.12. 
25446 	08/18/17 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16. 268.04 167,68 - 2,272.12 
25453 	08/25/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 . 268.04 167.68 2,272,12 
25596 	09/01/17 	 - 4,000.00.  - 4,000.00 248.00 58.00 986.16 268.04 167.68 . 2,272.12 
26178 	09/29/17 	 - 	 - 4,000.00 - .4 , 	.000'00 248.00 58.00 986.16 268.04 167.68 2,272.12 
26440 	10/27/17 	 - 	 - 4g0. ao - 4,000.00 248.00 58.00 986.16 268.04 .167.68 - 2,272.12 
26497 	11/03/17 	 - 	 - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 167.68 - 2,272.12 
26542 	11/10/17 	 - 	 - 4,000.00 " 4,000.00 248.00 58.00 986.16 268.04 167.68 - 2,272.12 

0.0000 	0.0000 116,000.00 0.00 116,000.00 7,192.00.  1,682.00 • 28,598.64 7,773,16 4,534.40 0.00 66,219.80 
920038 	 GENTILE, VINCENT 
20678 	02/24/17 	.40.0000 	13.5200 760.00 385.32 1,145.32 71.01 16.61 193.33 58.79 36.32 - 769.26 
20941 	03/03/17 	40.0000 	12.1700 760.00 346.85 1,106.85 68,62 16.05 183.71 56.31 34.82 - 747.34 
21326 	03/10/17 	.40.0000 	13.0000 760.00 370.50 1,130.50 70.10 16.39 189.62 57.83 .35.74 - 760.82 
21,708 	03/17/17 	40.0000 	5.3300 760.00 151.91 911.91 56.53 13.22 134.97 43.73.  27.22 636124 
22078 	03/24/17 	9,0000 	 - 171.00 - 171.00 10.61 2.48 12.68 1.75 1.42 - 142.06 
22442 	03/31/17 	40.0000 	4.6600 760.00 132.81 892.81 55.35 12.95 130.20 42.50 26.47 - • 625.34 
22762 	04/07/17 	40.0000 	12.4100 760.00 353.69 1,113.69 69.05 16.15 185.42 56.75 '35.09 - 75L23 
23072 	04/14/17 	15.0000 	 - .285.00 - 285.00 17.67 4.13 27.15 6.31 3.96 - 225.78 
23409 	04/21/17 	40.0000 	15.5000 760.00 441,75 1,201.75 74.51 17.42 207.43 62.13 38.52 801.44 
23651 	04/28/17 	<L0000 	9.9100. 760.00 282.44 1,042.44 84.63 15.12 167.61 52.15 32.31 710.62 
23773 	05/05/17 	35.0000 	 - 665.00 - 665.00 41.23 9.64 84.15 27.81 17.59 484.58 
23900 	05/12/17 	10.0000 	3.4200 760.00 97.47 857.47 53.16 12.43 121.36 40.22 25.10 605.20 
24037 	05/19/17 • 	40.0000 	7.4300 760.00 211.76 971.76 60,25 . 	14.09 149.94 47.59 29.55 670.34 
24153 	05/26/17 	34,7500 	 - 660.25 660.25 40.94 9.58 83.44 27.50 17.40 - 481.39 	 ' 
24266 	06/02/17 	40,0000 	4.0000 760.00 114.00 874.00 54.18 12.67 125.50 41.29 25.74 - 614.62 
24379 	06/09/17 	34.8400 	 _ 661.96 - 661.96 41.05 9.60 83.69 27.61 17.47 - 482.54 
24485 	06/16/17 	40.6000 	9.0000 760.00 256.50 1,016.50 63.02 14.74 161.12 50.48 31.30 - 695.84 
24587 	06/23/17 	40.0000 	8.5000 760.00 242.25 1,002.25 62.14 14.53 157.56 49.56 30.74 - 687.72 
24679 	06/30/17 	'40.0000 	2.0000 760.00 57.00 817.00 50.65 11.85 111.25 37.61 23.52 . 582:12 
24771 	07/07/17 	40.0000 	0.5000 760.00 14.25 774.25 48.01 11.22 100.56 34.85 21.85 . 557.76 
24848 	07/14/17 	24.0000 	 - 456.00 - 456.00 28.27 6.62 52.80 14.8El 9.68 - 343.75 
24938 	07/21/17 	34,0000 	 - 646.00 - 646.00 40.05 9.36 81.30 26.58 16.85 - 471.86 
25031 	07/28/17 	40.0000 	2.0000 760.00 57.00 817.00 50.65 11.85 111.25 37.61 26.46 - 579.18 
25122 	08/04/17 	37.5000 	 - 712.50 712.50 44.18 10.33 91.27 30.87 21.92 - 513.93 	• 
25210 	08/11/17 	33.5000 	 - 636.50 - 636.50 39.16 .9.23 79.87 25.97 18.61 - 463:36 . 

Printed by MARK on 01/31/18 'at 11:56 AM .  Page 67 



CSC 18- 879 
& PI 

FOR THE EASTERN DISTRICT OF NEW YORK 	 Ato ic*iie40  .,?' 0,14A.,  
UNITED STATES DISTRICT COURT 	 * 

NATIONAL LABOR RELATIONS BOARD, 	) 	 Ciltkite  ° * 
Applicant, 	) 	 OP 

) 
v. 	 ) 	MISC. 

) 
) 
) 

ON CALLAHAN, INC., 	 ) 
Respondent 	) 	DeARCY HALL, J. 

MEMORANDUM IN SUPPORT OF APPLICATION OF THE 
NATIONAL LABOR RELATIONS BOARD FOR A 

SUMMARY ORDER REQUIRING OBEDIENCE WITH 
INVESTIGATIVE SUBPOENA 

This is a summary proceeding upon an application by the National Labor Relations Board 

("the Board"), pursuant to Section 11(2) of the National Labor Relations Act (29 U.S. C. §161(2)) 

("the Act"). The Board seeks enforcement of an administrative subpoena duces tecum requiring 

DN Callahan, Inc. ("Callahan" or "Respondent") to produce documents relating to Respondent's 

relationship with RHCG Safety Corp. ("RHCG"). The Board has reasonable cause to believe that 

Respondent may be derivatively liable for the obligations of RHCG pursuant to the terms of a 

June 7, 2017 Order of the Board. 

Respondent has failed to fully comply with the subpoena duly served upon it. The Board 

seeks enforcement of the subpoena on the grounds that the investigation being conducted is 
• 

pursuant to a legitimate purpose, that the.  inquiry is relevant to that purpose, that the information 

sought is not 'already within  the Board's possession and that the administrative requirements 



incident to the issuance of the subpoena have been followed: In addition, because Respondent 

has no legi1imat6 basis for refusing to fully Comply with the subpoena, the Board is entitled to 

reimbigsement for attorneys' fees and costs incurred in the prosecution of the instant subpoena 

enforcement application. 

I. 	RELEVANT FACTS 

The relevant verified facts are set forth in paragraph numbers 1 through 17 in the Board's 

Application, which the3,0ardincorporatesIerein by reference. 
' 	• 

JURISDICTION AND VENUE 

The United States district courts receive their power to order enforcement of subpoenas 

by the Board by virtue of Section 11(2) of the Act (29 U.S.C_ §161(2)). That section states, in 

Part: 

In.  case of contumaey or refusal to obey a Subpoena issued to any person, any district 
court of the United States. within  the jurisdiction of which the inquiry is carried on or 
within  -the jurisdiction of which said person guilty of contumacy or refusal to obey is 
found or resides or transacts business, upon application by the Board shall have 
jurisdiction to issue to such person an order requiring such person to appear before the 
Board, its member, agent, or agency, there to 'produce evidence if so ordered, or there 
to give testimony touching the Matter under investigation or in question. 

See NLRB v. U.S. Postal Service, 790 F. Supp: 31, 33 (D.D.C. 1992). 

In the. instant case, the Board is investigating whether KFICG, having locations in Bay 

Shore and Brooklyn, New York, can financially comply with the terms of a June 7, 2017 Board 

Order. The Board Order find, in pertinent part, that R_HCG had committed unfair labor practices 

by, among other things, unlawfully discharging Claudio Anderson because of his support for a 

labor organization. To remedy the unfair labor practices, the Board Order requires RHCG and 

officers, agents, successors, and assigns?' to Make whole Claudio Anderson for any loss of • 

earnings and other benefits he. May. have .suffeted.as  a result of RHCQ's unlawful  'conduct. 



As part of its investigation against RHCG, the Board is investigating whether 

Respondent, a-New York corporatidn 'whom the Board has evidence May have hired. 

Respondent's en*lbyees and sutiervisors-and may be performing work formerly -conducted by 

RHCG; is- an alter ego or other disguised continuan' Ce and, as such, whether Respondent would 

be required to comply with the Board's Order. Because Respondent has its corporate office in 

Staten Island, New York and therefOre resides Within this judicial district, this Court clearly has 

jurisdiction under Section 11(2) of the Act to order compliance with the subpoena 

)1E. ARGUMENT. 

A. Standard of Review 

"The courts' role in &proceeding to enforce an administrative subpoena is extremely 

limited." In re McVane, 44 F.3d 1127, 1135 (2d Cit. 1995) internal quotation marks omitted. A 

district court should enforce a Board administrative subpoena when the facts are such" [1] that 

the investigation will be.con,ducted pursuant to a legitimate purpose, [2] that the inquiry may be  

relevant to the.putpose, [3] that the information sought is not already within [its] possession, and 

[4] that the administrative steps required. .haVe been followed. ' "NLRB v. Am.Med. 

Response,inc., 438 F.3d 188, 192 (2d Cit. 2006) (emphasis in original., citations omitted).1  

Further, courts defer to the agency's determination of relevance, accepting the "agency's 

appraisal of relevancy.... so long as it is not obviously wrong." Mc Vane, 44 F.3d at 1135. 

B. The Subpoena Furthers An Investigation With A Legitimate Purpose 

The Board properly issued the subpoena duces tecum because it was within  its authority 

to investigate whether Respondent may be deri-vatively liable for RHCG'.  s obligations under the 

1  See also, e.g. NLRB v: US. Postal' Service, 790 F. Stipp. 31; 33-34 (D.D.C. 1992) (citing UnitedStates v. Morton 
Salt Co., 338 U.S.:632,652 (1950)); NLRB v: North Bay Plumbing, 102 F.3d1.005 1007 (91, Cit.-  1996); Frazier,. 
966 F.2d at 815; NLRB v. Williams, 396 F.2d 247, 249 (71  Cu. 1968); NLRBv. Bacchi, Case No. 04-mc-28ARR, 
'2004 WL 2290735, at (SD.N.Y. June 16, 2004). 



Board Order. As explained in the Application, the Board has reason to believe that Respondent 

maybe an 'alter .ego Or other disguised continuance ofRIICG..Amon_g other things, the Board has 

evidence .that Respondent may have hired RHCG employees.  andi supervisors and 'performed 

RHCG Nvork.. 

The burden. on a party seeking to-  evade Compliance with a subpoena 'is not a Meager 

one." Interstate Dress Carriers; 610 F. 2d at 112: To attack a subpoena on the grounds that it 

does.nof further a legitimate investigation, a party must "come.  forward With facts suggesting that 

the subpoena is intended solely to serve purposes outside the purview of the jurisdiction of the 

issuing agency." Frazier, 966 F.2d at 818 (emphasis added). 

Respondent has failed to provide a scintilla of evidence to support this onerous burden. 

Its only argument is that Respondent ha S no thisiness With RHCG, is not affiliated with nor an 

alter ego of RHCG and therefore has no relevant documents in its possession. 

C. The Information Sought Through the Subpoena is Relevant to the Board's  
Compliance Investigation 

Through Section 11 of the Act, Congress vested in the Board and its agents broad 

investigatory authority; including the power to subpoena any evidence "that relates to any matter 

under investigation or in question." 29 U.S.C. §161(1); NLRB v. Alaska Pulp Corp., 149 LR.R.M 

2684, 2687 (D.D.C. 1995). 2  This subpoena power enables the Board "to get information from 

those who best can give it and who are most interested in not doing so." United States v. Morton 

Salt Co., 338 U.S. 632, 642 (1950). Thus, such subpoenas may be directed to any perkn having 

information relevant to an investigation. See, e.g., Link v. .NLRB, 330 F.2d 437, 440 (4th  Cit. 

1964); Alaska Pulp Corp., 149 LRRM at 2689. 

2  See" also _NLRB V:-  Interstcite MrtériáJ Coip.; .930 F.2d4,.6 (7th Cir..1991) (describing the Board' s broad Section 11 
powers); and also _NLRB v. Carolina Food.Processors,. Inc., 81 F..3d 507;  511 (4th Cir..1996).(same); NLRB, v. 
Steineifilni, In6., 702 F.2d 14; 15 (1st. Cif. 1983) (same); NLRB v. 	Energy Corp.107 F.2d 110, 114 (51.Cir.- 
1979) (same). 
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The Board's demand was narrowly drawn to seek evidence of connections between 

Respondent and IZHCG relevant to the Board's investigation of derivative liability ..The 

subpoena requites production of ten (10) paragraphs of related items.  for a.  period starting 

approximately six months prior to Respondent becoming involved in thi s  Case to ,the present 7 to 

wit, corporate records, clients and services provided and information regarding employees, 

. 

 

managers, supervisors and officers; equipment ..and leases. This information would reveal, among 

other things, whether there was a continuity of employment and customers from RFICG to 

Callahan, which, as explained below, are factors directly relevant to establishing liability as an 

alter ego or disguised continuance of RHCG; under the principles enunciated in Southport 

Petroleum Co. v. NLRB,- 315 U.S. 100, 106(1942) and Howard Johnson Co. v. Detroit Loccil 

Executive Board, 417 U.S. 249, 259 n. 5 (1974). 

In determining whether such .an alter ego relationship exists, the Board considers whether 

the -entities have substantially identical ownership, management, supervision, business purpose, 

operations, equipment and custoiners. It also considers whether the alter ego-was created to 

evade responsibilities under the Act. No one factor is determinative in finding  alter ego :status. 

See e.g. Advance Electric, 268 NLRB 1001, 1002 (1984) enf'd 748 F.2d 1001 (511  Cir. 1084); 

Fugay Continental Corp., 265 NLRB 1301,1301-1302 (1982); enf'd 725 F.2d 1416 (D.C.Cin 

1984); .accord.Alkire v. NLRB, 716 F.2d 1014, 1020 (4th  Cir. 1983). 

The alter ego .doctrine addresSes employers who reorgaT)i7e so-  t1,-ist the original employer, the one:subject to .a... 
. Board proceeding is no longer.  ine#sterice but has been"reorgani7eci." into a neW.entitY/employer that is .basically a 
disginSed coritinuan6e of the original employer. Liability is imposed on the entity/employer because the 
"reorg.sni7at1on." in reality, involVes -!`a mere technical change in the structure or identity oftie employing entitY,:., 
frequently.to  avoid-the effect of labor laws, without any substantial change in ownership or management." Hence, 
the successor is liable as an alter ego..Havyard Johnson Co. v. Detroit Local Executive Board, 417 U.S. at 259 IL 5: 
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D. The Information Sought Is Not Within The Board's Possession 

The Board does not possess, and lacks.information 'concerning; Respondent's personnel 

- files, payroll, service contracts, accounts' receiVables lease agreements,-ald the other items 

requested in the :subpoena that were never provided by Respondent Respondent has never 

contended that the Board is already in possession of the requested inforination.. 

E. All Reauired AdininistratiVe Steps Have Been Follovi,ed.  

.The.BoarcPs limited administrative requirements for theissmnce of subpoe-nas are set 

forth at 29 C.F.R. §102.31 and 102.113. In pertinent part, Section 102.31.requires a subpoena to 

be signed by the Board or any Member thereof;  or the Executive Secretary of the Board; and 

requires that a subpoena show on its face the narnecaiad address of the party at whose request the 

subpoena was issued. There should be no dispute that the Subpoena satisfies these criteria, as it is 

signed by the Board and reflects the name of the individual who sought its issuance. 

Section 102.113 provides that a subpoena may be served "either personally or by 

• registered or certified mail or by telegraph, or by leaving a copy thereof at the principal office or 

place of business of the person required to be served." The use of United Stated Postal Service 

certified mail satisfies this method of service. Service was proper in this case because the 

subpoena was delivered by certified mail to the address that Respondent has on its Certificate of 

Incorporation for service of process. 

IV. RESPONDENT IS ESTOPP.ED FROM 
. CHALLENGING -THEVALIDITY OF • 
THE SUBPOENA 

Respondent has no legitimate defense for its failure to fully obey the subpoena. Section 

11(2).  of the Act and Section 102.31(b) of the Board's Rifles and Regulations provide for a period 

of five (5) clays after the service..of a stibpoena :within which any person served With a subpoena 
- 



may petition the Board to revoke the subpoena. The face of the subpoena.plainly spells out these 

requirements, See MaurtCe. v. NLRB, 691 F.2d. 182, •183 (4th.Cir. 1982); EE0Cv. -Ciazens; 608 -

F.241062, 1063 (5th.Cir. 1969); .NLRB v. McDermott, 173 LRRM 2185,2190 (D Cob 2003); - 

.NERR v Coughlin;176 LRRI4-3197, 3199-01- (SD. 111.:2005); .1\7,g13 v Baywatch Security and 

estigatiOns, 2005 WL 155109 at *2:-  Although Respondent initially filed objections to the 

subpoena, it Subsequently withdrew its objections .in writing. -Having failed to exhaust available 

administrative remedies with.  respect to the subpoena, Respondent Must be precluded from 

claallenging.tb.e subpoena before this Court. See Maurice v. NLRB, 691 F..2d 182, 183 (4th Cit. 

1982). Accordingly, the district court should find that Respondent is now estopPed from 

challenging the validity of the subpoena at issue, 

V. IRE BOARD IS ENTITLED TO 
REIMBURSEMENT FOR COSTS 
INCURRED 

The Board is entitled to reimbursement for the costs incurred in initiating and prosecuting 

this subpoena enforcement action. Since Respondent has interposed no legitimate objection to 

obedience with the subpoena, the Board is entitled to an award of costs and attorneys' fees 

incurred in initiating and prosecuting this subpoena enforcement action. See _NLRB v. Cable Car 

Advertisers, 319 F. Supp. 2d 991, 999-01 N.D. Cal. 2004); NL.RB v. Coughlin, 176 LRRM 3197, 

3202 (S.D. 111. 2005); .NLRB v. A.G.F. Spgrts, Ltd, 146 LRRM 3022, 3024 (E.D.N.Y. 1994); 

NLRB v. Baywatch SecurilY and I.-nVestigations; Case No. CiV. A. H-04-220, 2005 "WI, 1155109, 

at *3 (S.D. Tex. Apr. 28, 2005). 

Such a remedy is appropriate here. Respondent has failed talarocluce all the documents 

required under the subpoena despite being provided at least four opportunities to do so. 

Inordinate:time and effort has been wasted; at taxpayer-  eXpense, attempting to secure this  



information. Respondent has provided only a few documents - one of which supports the 

, conclusion that Respondent May be derivatively liable for RHCG's obligations under the Board 

Order. 

VI. -coNciusIopr. 

Based on the foregoing, it is respectfully subrnitied that this Hoiaorable CoUrt issue an 

Order requiring Respondent to comply fully with the subpoena:duces tecum (Subpoena #B-1-

YXASIZ) properly served on Respondent and order costs and attorneys' fees. 

Dated at Brooklyn, New York, this 27th  day of March, 2018. 

Respectfully submitted, 

NATIONAL LABOR RELATIONS BOARD 

is/ Augusta Kapelrncm 

AUGUSTA KAPELMAN 
Attorney 
National Labor Relations Board 
Region 29 
Two MetroTech Center, Suite 5100 
Brooklyn, New York 11201-3838 
Tel: (718) 765-6204; Fax: (718) 330-7713 
aggie.kapelman@nLrb.gov  
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 

NA_TIONAL LABOR RELATIONS BOARD, 
Applicant, 

misc. 

DN CALLAHAN, IN 
Respondent 

••• 

ORDER REQUIRING OBEDIENCE TO  
INVESTIGATIVE SUBPOENA DUCES TEC(!I 

The National Labor Relations Board -CBoard"); by Kathy Drew King, Regional Director 

of Region 29, having filed its Application for A Summary Order Requiring Obedience to 

Subpoena Duces TeCun? B-1-YXA5.7 ("Subpoena") and its Memorandum in Support, seeking to 

require thk DN Call  ahan;.  Inc. ("Respondent") comply with the Subpoena and Respondent (not) 

having filed a memorandum in opposition to the Application; 

Now, upon reading the Application and Memorandum in Support; 

. It is ORDERED that the Board's Application for. a Summary Order Requiring Obedience 

to the Subpoena is hereby granted; 

It is further ORDERED that Respondent shall appear by its Custodian of Records before 

a duly designated agent of the Board at Two MetroTech Center, Suite 5100, Brooklyn, New 

Ona date and titne designated by the Regional Director of Region 29; Or her-designated 

'agent,to give testimony and produce the following documents not previously produced that are 

requested by the Subpoena, specifically 



Subpoena Duces Tecum B-1-YXA5JZ 

1. DN Callahan, Inc.' S ("DN'') Article of Incorporation, inclusive of all amendments. 

2. Such books and records, including but not limited to the Article of Incorporation, stock 
certificates, .stock record books, transfer books, corporate minute books, as will show the names, 
addresses and: titles of all. DN directors, officers-and stockholders. 

3. Such books andrecords, including but not limited to.payroll and personnel filet, as will  
show the identity and job title of all.managers and supervisors employed by DN-  during the 	- 
period August 1,2.016 to present 

4. Such books and records, including but not limited  to payroll and personnel files, as will  
show the identity and job function of all employees employed by DN during the period August 1, 
2016 to present. 

5. Stich books and records, including but not limited  to service contracts, accounts 
receivable journals -and invoices as will show all: clients of DN and the services provided to them 
during the period August 1.; 2016 to present. 

6. Such bobks and records, including but not limited to accounts payable journals and 
invoices, as will show all suppliers of DN during the period August 1, 2016 to present. 

7. Such books and records, including but not limited to certificates and/Or registrations of 
ownership, as will show the ownership of all motor vehicles purchased by DN, including all 
documentation of any liens; security interest or loans for which such vehicles were pledged as 
collateral during the period August 1, 2016 to present. 

8. Such books and records, including but not limited  to lease agreements as will show all 
motor vehicles leased by DN during the period August 1, 2016 to present. 

9: 	Such books and records, including but not limited  to certificates and/or registrations of 
.ownership, as will show the ownership of all equipment purchased and/or used by DN, including 
all documentation of any liens, security interest or loans for which such equipment were pledged 
as collateral during the period August 1, 2016 topresent 

10. 	Such books and records, including but not limited to lease agreements as will show all 
equipment leased by DN during the period August 1, 2016 to present, 

It is further.  ORDERED that Respondent shall reimburse -the Board for the. costs and 

attorney fees, calculated at the prevailing market rate in New York city, incurred in initialing 



and prosecuting this subpoena enforcement action, within fourteen (14) days of submission of a 

request by the Board. 

Dated at Brooklyn, New York this 	day of 

UNTIED STATES DISTRICT COURT JUDGE 
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