MISC18- 8%9 ol

T
UNITED STATES DISTRICT COURT * L7» ??%8;'?‘0@_
FOR THE EASTERN DISTRICT OF NEW YORK 5 <7 . Oy
'?o%y "%
. (7
NATIONAL LABOR RELATIONS BOARD, ) GFF/CE
Applicant, )
) g
v - ) MISC.
)
) »
DN CALLAHAN, INC., ) DeARCY 'HALL, J.
Respondent. )

APPLICATION OF THE NATIONAL LABOR RELATIONS BOARD
FOR A SUMMARY ORDER REQUIRING OBEDIENCE WITH
INVESTIGATIVE SUBPOENA

The National Labor Relations Board (“the Board”), an administrative agency of the
Federal Government, respectfully applies to this Court pursuant to Section 11(2) of the National
LaBor_ Relations Act (29 U.S.C. §161(2)) (“the Act”), for a summary order requiring Respondent
DN C}allahan, Inc., (“Callahan” or “Respondent™) to obey an adininistaﬁve sub'p‘oena issued by
the Board and duly served on Respondent. In support of its application, upon information -and
belief, the Board shows as follows:

1. The Board is an administrative agency of the United States- Government created
by the Act and empowemd and directed to administer the_ p.rqvisio.ns of the Act; vinclvudj_ng' the
issuam:e'of subpoenas in fqrthérance of its investigation of matters W1thm its j_pn'sdic’t’ion

2. At all ma’_cerial’ﬁn;es, Respondent has been a corporation with an Qfﬁcé_ in'S-tatén

Island, New York and is engaged in the business of construction work.



.37 "This Court has jurisdiction of the subject matter of this proceeding and of the

Réspéndeﬁt by virtue of Section 11 _'(_27) of the Act!

4 On June 7,' .201.7..2, the Board issued its Decision and Order in RHCG Safety Corp.,
‘Board Case Nos. 29-CA-161261 and 29-RC-157827 (“Board Order”, re;por‘t,'ed-.at:36-5 NLRB No.
‘88, Kapelman Decl. 12). Inits Decision, the Board found that RHCG: Safety Corp: (“RHCG”)
enggged in certain unfair labor practices, including, but m')t'v]jmited_ to: 1) unlawfully discharging
Claudio Andi;rsqg 1?.6%?.}186 of his support of a union and 2) interfering with a representation
election by prpvia;g a ;(')ter list that was not in compliance with the Board’s requirements. As a
remedy, RHCG and its officers, agents, successors, and assigns were required, in pertinent part,
to make Claudio Anderson whole for any loss of earnings and other benefits he may have:
suffered as a result-of RHCG?S unlawful 'coriduct. The ‘B‘oard' also severed 29—RC-1‘57827, set
“aside the élection, and remanded it to the Regional Director to conduct a new election.
(Kapelman Decl. ]2).

5. On -Oqfober 10,2017, the United States Court of Appeals for the Second Circuit
issued a Judgment eﬁforcing mn f'tﬂl'the_Board Order. (Kapelman Decl. {4).

6. At -all material times during the course of the unfair labor pracﬁce investigation
‘and litigation, RHCG had been engaged in the business of demolition and concrete. work

“operating out of two facilities, one located at 83 Main Street, Bay Shore, New York _a.nd: the other

! ‘Section 11(2) of the Act (29 U.S.C. 161(2)) states, in pertinent part:

n case of contumacy or refusal fo obey a subpoena issued to amy person, any district
court of the United Statcs .within the JuI'lSdlCthIl of which the inquiry is carried on or
within the jurisdiction- of which said person guilty of contumacy or refusal to obey is”
found or resides or transacts ‘business, upon application by the Board sha]l have
jurisdiction to issue'to ‘such pérson an order requiring such person to appear before the
Board, its member agent, or agency; There to produce evidence if so ordered.

2 All further dates Herein refer to 2(_)-17 unless otherwise indicated.
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located at 112 12% Street,,Btookl_yn_,jNew-York‘. RHCG has also been referred to as Red Hook.
:('Ka_Pélmaﬁ Decl. § 5). _

7. RHCG has professed in inability to comply with both its financial obligations and
its db]_i‘gaﬁons to hold a new »el’ec'tion. On about June 15, an RHCG representative informed the
Board that RHCG ceased operations; could ':‘aot run the election an%l'\was no longer solvent.
(Kapelman Decl. § 3).

8. On October 11, counsel for\ Construction & General Building Laborers, Local 79,
LIUNA, contacted thé Board and assérted thaf a Red Hook employee stated that while he was
empl{)yed,by'RHCG, his paycheéks came from other corporate entities. (Kapelman Decl. { 5).

9_ On October 17, the Board obtained evidence from the'employce.)that starting in
around February, while he was employed by RHCG, he received paystubs with Respondent’s
corporate name. The employee further informed the Board that during the time he was being paid
by Respondent, Respondent employed Red Hook supervisors and a majority of the Red Hook
demolition workers: The employee further informed the Board that he continued to work in a
“RHCG” sweatshirt and that Respondent used RHCG trucks. The employee further stated that
‘during this same time period, the individual he believed to be RHCG’s‘owner visited his jobsites.
(Kapelman Decl. 1[ 6).

10.  In.orderto more fully investigate the relvati‘onsbip between RHCG and
Regpondeﬁt; on November 8; the Board issued to Respondent a subpoena duces tecum
tSubpoena #B-1 -YXAS]J Zj‘. (Kapelman Decl. § 7). The stibpoena duces tecum required that
Re;p’ondcnt produce certain bodks and records listed in the riderrattachedtothe subpoena duces

-fecum  The subpoena was served upon 'R'e_s'pondent' by the United States Postal Service on.

‘November 8 and was received by Respondent on November 14. _(K:apé]man.bed.‘ 17.



11. ‘(). Section 11(1) [29 U.S.C. § 161(1)] of the Act, and as required by Section
102:31 a_ajf._[29: CFR. §102.31(b)] of the Board’s Rules and Regulations, provide for a period of
-5 days after service of a siibpoena within -which any person served may peﬁﬁon'the Board to
. 1evoke a subpoena..

(5) Respondent filed 'obj_gecti'ons to the subpoena on November 22. (Kapelman

" Decl §8).

(e) On November 28, Respondent withdrew, in writing, its objections to the
subpoena. (Kapelman Decl. § 9).

12.  On December 14, the Board received certain documents from Respondent that
were responsive only to items one and:two (out of ten items) of the rider to the subpoena.
Respondent denied that it was an alter ego o_fRHCG and represented to the Board that it had
provided all relevant documents that it had in its possession. (Kapelman Decl. § 10).

13. On'Decen:iber 19, the Board made another request for the subpoenaed documents,
-and the final deadline for production was eventially set for January 8. (Kape]m_an Decl. | § 11,
12, 13):

14. OnJ anuary 8, 2018, an RHCG representative sent a letter to the Board stating
that RHCG was po longer in business. (Kapelman Decl. § 14).

15. OmnJ anuary 12; ;20‘1‘8‘;':the Board received one additional document, a service:

_contract, that was partially responsive to item five of the rider to the subpoena which requested
numerous documents: (I{apc]man-Décl. 915).

16. .OnFebruary 152018, the Board recéived by electronic mail an Employee Check’

Record from Respoqdent‘ The Eﬁ;plbyee’ CheckARec-orfi establishes that Chﬁstopher Garofalo,

the vice president of operations for RHCG and who oversaw its'demolition 'di'visipn,' was an




employee of Respondent. This ‘décument does not sufficiently respond to item 4 of the rider to.
the subpderia which requested payroll and other documents. (Kapelman Decl. ‘H 19,20, 21).

17.  Respondent’s lirnited production of several documents was deficient and not in
compliance with the subpoenam that Respondent has-failed to PrdduO'c all documents r'e‘s'ponsilve
to rider pa.tag:raph:_s_ 3, 4;'.5,_-6, 7,8,9 and 10. _(Kap‘e]ma.n Decl. j["22). Respbnden-t’s,faﬂ\ire to-fully.
comply with the subpoena duces tecum, which required the production of documents that are .
‘relevant and material to the'is;_ies under invesﬁgaﬁon by the Board, has impeded and continues
to impede the Board in the investigation of the matters before it and has prevented and is
preventing the Board from carrying out its duties and functions under the Act.

WHEREFORE, the National Labor Relations Board respectfully prays that
“an Order issue enforcing subpoena duces tecum B-1-YXASJ Z; directing Respondenfto produce
"to the National Labor Relations Board, Region 29, Two MetroTech Center, Suite 5100,
Brooklyn, New York.11 201-3838, the remaining documents required by the subpoena within
fourteen (14) days following issuance of said Order; directing Respondent to reimburse thée
Board the costs and attorney fees, calculated at the prevailing market rate in New York City,
incurred in initiating and prosecuting this subpoena enforcement action, within fourteen (14)
‘days of submission of a request by the Board; and granting such other relief as may be necessary
-and .z;ppropriate.

A memorandum in support of th15 Application and proposed order are submitted-
herewith for the Court’s consideration.

‘Dated in Brooklifn?_. New Yo{ik this 27th day of March, 2018.



Respectfully submitted,
NATIONAL LABOR RELATIONS BOARD

'/s/ Augusta Kapelman

AUGUSTA KAPELMAN

Attorney | |
National Labor Relations Board
Region 29

- Two MetroTech Center, Suite 5100
Brooklyn, New York 11201-3838
Tel: (718) 765-6204; Fax: (718) 330-7713
aggie kapelman@nirb.gov
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DECLARATION OF AUGUSTA KAPELMAN

Augusta Kap‘élman-i, the undersigned declarant and counsel for the National Labor
Relations Board (“the Board”) states as follows, upon knowledge, information and belief, in
support.of the Bo_ar&’-s Application for a Summary Order Réql;jripg Obedience With
Investigative Subpoena pursuant to Section 11 (2) of the National Labor Relations Act, 29

U.S.C. §151 ez.seq. (“the Act?).

1. Thave been'empldyed in Region 29 of the Board asa ﬁ'eld"aﬁdmey since 1984. In’

-this capacrty, I am’ respon31ble for. conductmg compha.nce mvestlgattons mcludmg the-

comphance mveshgahon in Case Nos. 29- CA- 161261 -and 29 RC 157827.

2 ‘On Iune 7 20172 the Board 1ssued a Decmon and Order in RHCG Safety Corp

Case Nos 29 CA 161261 and 29 -RC- 157827 ﬁnd.mgthat RHCG Sa.fet‘y Corp 4 ‘RHCG”)

-
e ' " :

e T vas admtted to. the New Iersey bar wnder my maiden name Scnbner” PR
2 A]l ﬁ:rther daies herem refer 102017 unless othermse indicated. TS IS
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_engag’ed-'il; certain unfair labor practices, including, but not limited to: 1) discharging Claudio
‘Atiderson because of his sm_lp'pdrt'of atunion and-2) interfering with a répresentaﬁon élecﬁon_ by‘
‘providing a voter list that was not in compliance with the Board’s fequitements.Exhibit 1. The-
Board ordered RHCG to, inter alia, teinstate Cl&u’_éio Andeérson.to his former or substantially.
equivalent position; it further remanded the representation case t6 the R?gional Director and set
aside the prior election and directed that a new election be conducted. Subsequent to the
issuance of the B@eird Order, Region 29 began. the process of dbtajnin’g compliance with the
Order. During that process, Region 29 obtained evidence establishing that Respondent may be
dexjvaﬁx’rely liable for RHCG’s ob]igations'under the Board Order. Accordingly, Region 29
conducted a compliance investigation.

3. On about June 15, an RHCG representative informed the. Board that RHCG
ceased operations, could not run the election and wasno longer solvent.

4. On ‘October 10, the United States Court of Appeals for the Second Circuit issued a
Tudgment-enforcing in full the Board Order. Exhibit 2.

5. On October 11, counsel.for Construction & General Building Laborers, Local 79,
LIUNA (“thie Union”), Tamir Rosenblum, telephonically informed me that a Red Hook’
'employee .stated_. that while he was employed by RHCG, his payc]_iecks came from dthcr_
Corporate entities.

6. On October 17, I obtairied evidence from the employee that starting in around-
Fébruar'.y,_ Whilé-he'was employed by RHCG, he received paystubs with Respondent’s corporate

nam.é,.DN-' Callahan, Inc. The 'eméloyee further informed me that during the time he was Being

3 'RHOG s also referréd to as Red Hook. See Exhibit I at slip op: 16

T




‘paid by Réspoﬁdenfg, Respondent employed Red Hook supervisors and a majority of the Red
‘Hook demolition W&k@r’s. The emiployee stated that he continued to work in a “RHCG”:
‘sweatshirt and that Respondent used RHCG frucks. The émiployee further told me that dufing
thlssame Qqﬁod:ofﬁme,'_iﬁ;e individual he fhdt;g}ifg.wasnﬁ{é(}?;s’iojwﬁef visited bis jobsites:

7. ‘OnNovermber:, in order to more fully irivestigate the Ielaﬁo;jshiﬁ'_l;e;’géveeh..
-_.‘1_2HC‘GIand-_ReSpeﬁd'cnﬂ Region 2_9‘-is§ue§d a subpoena duces tecum td_‘Rjes'p:ODdenf 'tSﬁbpo'éna #B-
1-YXAS5JZ] Exhibit 3. This subpoena directed Respondent fo produce certain-books and records
to the Regional Director or her desighee on November 29; at 5:00 p.mmL, Or any adjourned or
rescheduled date, in. a‘l}eaﬁng"roo‘m of the National Labor R@Iaﬁoﬁg_Bbard," .TWQ Metro_Tech
Center, Suite 5100; Brooklyn, New- York, in the manner and form'’ provided for in Section'1 1_(4) :
of the Act and Secfion 102.31-of the Board Rules and Regulations: On November.8; the
subpoena was served upon R_espondeﬁt.by certified miail by the Un’itéd States Postal Service to

its address listed in its Certificate of Incorporation for sérvice of process: (Exhibits 4 and 5)

Respondent received the subpoena on Novermiber 14:( Exhibit 4).

8. OnNovember 22; 2017, I recéived from Respondent’s counsel, Natraj Bhuishan
'(f‘Bhuéhan”); ;?_'zﬁtte;rl_i obj.ections to the subpoena, -dateti Now’/cmber'lﬁs stating, inter alia, that,
“a] zeview. of the referenced ‘case'makes no mention of DN ‘Callahé.'n;_'_ilgc..’z_lor is DN Callahan,
Inc ‘a.pgi‘f;{ib sald case’thus claummgtha’t the subpoena 'soughtin;élgﬁzaﬁt -iﬁfoi:méﬁpn ajid_' .
Respondent had"‘nc;_relevant‘ responsive.document in its ‘custody,-__ pQSSessi.Oﬁ, or control.”

| (EXhlblt 6).

RS

9. OnNovember 27; I telephonically informed Bhushan thaf the-Board would

‘consider its written;objections a Petition to Revoke. Diring this telephone conversation, Bhushan-

i
.




withdrew Resp'ondelit? s objections to-the subpoena: -'11_1' an email dated »Novex_nbc’r‘ 28, Bhushan-
“confirmed that ResPondgntwiféhdrew ts _853' ections to the subpoena and further stated that
‘Respondent-wotild providé “any responsive docux‘t_l_eﬁfl' »thiat it had within 14 days. (& };jilibif 7).
=100 On Dé@ﬂxbe_rf-_l-}l,’-f reéciﬁé&_{':_éﬁtﬁnﬂ@gﬁhiér@té from. Bhusha.nthaiwcre
Tesponsive:to ii:éms one-and two of the fen items‘in the rider to the subpoena; In his cover létter
?'provided'.with'ih; '-dofc'uments; Bhushan dénied that Respondent was an alter ego’of RHCG and

: s'ta_téd that Respondent ‘was pIo ducing"'.‘r'cléva:it'responsiye documents;t_hat'a.r'e m its custo:dy,,

posSession,,'ibr_ _control: » (Ex_lnibit 8. cover letter oplv).

11.  On Decetnber 19, having f_awjled to receive items three through ten of the rider to
the subpoena? I sent .an-emaﬂ to Bhushan stating th;:it' it.strained.credu.]ity' to-believe that
Respondent did not have payroll, personnel files 61 other-documents requested under the
subpoena, in its possession. I extendt;d the-date to produce the remaining documerts to January
3,2018. I furthier advised Bhushan that “[l]f we do not receive thé remaining documents
required under the subpoena, or.if Callahan does not provide a.sufﬁgiem and detailed
explanation asto why i-’t'-d_o_es not havé'thesélc-locument.s in its custody, possession or. control, I
will recommend that my’_ﬁfﬁce_‘consider enforéing the sx'ﬂnpoena in Federal Court.™(E xhibit 9).

12. -O:n‘D.eceniBer' 20,1 received an email ﬂom Bhushan wherein he requested an-
extension of time to provide the-documents to Januzry 8, 2018 Bhushan stated that he would see
“what other responsive documents Respondent may have (Whjie.=reservjng DN’s obj‘e'ictioni.to

their felevance).” ( Eﬂ]ib_i’t 9.




| 13. :On December 20, I sent an email to Bhushan extending the deadline for the
.-"prc.;duc_ﬁ'on" Qf documentStOJamlary 8, 2018. In é;idition; I reiterated that Respondent had:
=‘PI§Vibiisly, w1thdrawn -ifs. obJecuons to'the szerngL'_ ( Exhlblt 9)..
" 18- On Jawruary:8;2018; an RHCG réptesentative sent'a etter o the Board that RECG
“Was.no ',10.1'1g”e_rlin business. (E Xhlblt 10).
15 OnJznuary 12;20 18,1 teceived an additional documgnt_,“-_‘a'._éervice contract, from-
‘Bhushan that was partla]ly responsive to'item five of the rider fo the subpoena. Although item
ﬁVe requested service contracts, other documents such as accou_nt_s.rgcéivablejoumals”and‘
invoices showing all clients, were requested. Ini an attached cover letter, .B:]iushan repeated his
assertion that Re_spondént is nof an alter ego of Respondent and “‘as éuéh;_ it does niot have:any
payro]l,: personnel files, service contracts or other documenfs that 'COncerii_' RHCG 'S_a.féty*Cofrp'.”‘

(Exhibit 11, cover letter only (dated Jaruary 8)).

16. On January 16, 2018, .1 left a voicemail for Bhushan stating that fhe documents.
produiced were insufficient. ‘I requested: that he contact me. Bhushan did not return my call.
'17.  OnJ anyary 26, 20 18, T left-a voicemail for Bhushan requesting that he: contact me-
50 fhat_l'could.cqnvgy the determination regarding whether the Regional Director would be
seeking enforcement ofthe -Slingjéna in Federal COUI’_t.iBh’ll_ShBIl_did_I_th return'my call.
18:  On Jamiary 29,2018, I sent ax email to Bushan informing hitn that the Regional,
Director determined to enforcethe éub_poena in Federal Court. T further ‘asked_théhari__'to"coﬁtaqt
me.to:dis’épss Tesolving ”t_’t.ig:‘:_-:'matter.' E Xh1b1t12) “Bhushan-did_'no‘_t return iy call.
S -_og_FeBm#y 1, 2018, 1 received ah email from Bhiishan wherein he stated, infer

‘alia; “[r]espectfully; you ¢an enforce the subpoena ir any manner Jou see fit since DN Callaban -




-produced all relevant documents inits possession.” . Bhiishan also contended that Respondent is
not an alter ego of RHCG: Bhushan attached Respondent’s 2017 Employee Check Record to the,
-email. The Employee Check Record does not provide all the information that the subpoenaed

paym]_l récords Woﬁid‘p'_rovide_ ; Such as Tate of pay. (Exh1b1t _}1‘3‘1 cover létter oily)-

20, Ch;istbpher_“Garofalo was RHCG’svice_ pIC;_SidCIﬁ of 1opeIa'1iqnsv.,and Was
_réSpE)nSibie for .o#efse’éing'i’;s démolition division. (Exhibit 1).

:21-_ Chli_stqpher T: Garofalo is listed on Respondeiljt’sEmployee Chéck Record as
having earned $66,219.80 in nef pay in'2017. { 5__ibibit 14).

22. - ‘The Board is investigating whether Respo‘ndent may be derivatiVé_ly_' liable for-

_ RHCG’ s ob]igaﬁons__under the 'Board"Order, Réspondent provided- evidence thai an RHCG
-pn'.ncipal, Christdpher Garofalo;, may be eﬁ;ployed by ReSpondent.‘ Additionally," the evidence
obtained by the Board from the employee, including the possibility that Respondent employed
RHCG’s supervisors'and employees, requires further investigation. Respondent’s .q_o'mp]ian.ce
‘with the subpoena was deficient in that Respondent has failed to produce all documents
responsive to rider paragraphs 3, 4,5, 6,7, 8, 9 and 10. Respondent’s failure and refusal to fully
comply. with the Board’s subpoena and its fajlure to-provide ali of the documents requested in ihe
"‘Board’s subpoena, which documents are relévant and material to the issues in the jnvestig_ati'on
before the Board, has impeded the Board in thé investigation of the matters before it and is.
preventing the Board from expedi_tiouslj'f carrying out its duties and functions under the Act.

I declare ander penalty of PeljUIY that the information set forth in this de¢laration is true -

-and cotrect to the best of my ki;owllzédgé,:'inféfmaﬁon and belief, =

Dated in Brooklyn, New Yotk this 27" day of March, 201€.

-\




‘Réspecifully submiitted,
. NATIONAL LABOR RELATIONS BOARD
1s/ Augusta Kapelman _-';.-'__.

'-'AUGUSTA KAPELMAN

Attomey

‘National Labor Relatxons Boa:d
‘Region29. e

Two MetroTech Center Sulte 5 1 OO
Brooklyn, New YOLk 112013838 -

Tel: (718) 765-6204; Fax: (718) 330 7713

ggge kapelma._n@&b gov
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' NOTICE: This opinion is ‘subject to formal revision bq‘brc publication in fhe ,

bound volimes of NLRB decisions: Readers are requested to notify the Ex-
ecutive -Secretary, National Labor Relations Boad, Washington, D.C.

20570, of any typographical or other formal errors so that corrections can-

be mcludai b rhe ba-xmd volume:

RJ_ICG Safety Corp (md Cons"tructlon & ‘General -
Building Laborers, Local 79; LTONA.  Cases 29—

:CA-16 126 1 and29—RC—157827
Jme 7 20 1 7
DECISION AND ORDER

BY CHAJRMAN MISCIMAR.RA_AND MEMBERS PEARCE
AND MCFERR_AN

On, May 18 2016 Admm1strat1ve Law Tudge’ Ray-

.mond P. Green issued the attached decmon The, Re-

spondent filed exceptions and a ‘supporting bnef, the
~General Counsel and Charging Party Union filed answer-
ing briefs, and the Respondent filed reply briefs.

The National Labor Relations- Board has oonmdered
the decision and the record in light of the exceptions and
briefs and has decided to affirm the judge’srulings, find-
ings,' and conclusions, and to adopt: the'recommended_
Order as modified 4nd set forth in full below.?

In this consolidated unfair-labor practice and represen-
tation case the judge found that the Respondent violated

- the Act by unlawfully. interrogating and dlschargmg em-

ployee Claudio Anderson, and interfered with' the repre-

sentation election by providing a voter list that failed to

substantially comply with the Board’s voter-list require--

ments. We agree WJth these, ﬁndmgs as further dis-
cussed below?

: Thc Respondent has exeepted “to some of the Judge s credlb).lny'

findings. The Board’s established policy is not to overrule an adminis-
trative, law judge’s credibility resolutions unless the elear preponder

ance-of all the relevant evidence comvinces -us ‘ﬂJar‘thcy are .incorrect.”
.Stemidard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362"

"(3d Cir. 1951).- .We have carcfully examined the record and find no
basis for-reversing the findings. -
? We shall modify the judge’s recommended Order i ‘accordance
with our decisions in AdvoServ of New Jersey, Fnc.,363 NLRB No. 143
{(2016), *J... Picird "Flooring, 356: NLRB .11 (2010) znd the Board's

“standard” _rcmcd.xal language. "Tn accordance with our decision in ng-

Soopers, Inc., -364 NLRB No, 93 (2016), we shall also order the Re-
spondent to compensate employee Claudio Anderson for his search-for-
work -and interim employment expenses regardless of whether those
expenses’ exceed ‘interim camnifigs. ‘Search-for-work and interim em-
ployment expenses shall be calculated sepamtely from taxable net
backpay, -with interest at the Tate.prescribed.in New Horizons, 283

NLRB 1173 (1987), compmmded Qaily as prescribed mKenmcky _vaer_

Medical Cénter, 356 NLRB 6°(2010). ‘We sha‘l] substifite ancw ‘notice
1o conform to the Order as modified. ~

3 There are no excephons to the Judge S d1srmssal of the a.l.lcgahons :
Athat ‘the Respondent violated " Sec! 8((Iy by ﬂlreatenmg employees
‘with job Toss -and chm:ed wages i they selected the Union as their”
bargaining reprcscntahve or-to the judge’s oonclusmn that he need not -
consider the Union’s other: electlon ObJCCtIODS m hght of his sus@nmg'

.the'votcr list obJectmn.

365 NLRB No. 88-

1. The’ mtenoganon

Under the totallty of the’ circumstanices test, ‘we agree-
'with the judge that Superv1sor David. Scherrer unlawfully
mter.rogated "Anderson’ when textmg him “on’ July 30,
2015,U Wor]gng “for Redhook or u working in the't -
ion? -See; ‘e.g.; Rossmore. House, 269 NERB- 1176
1177-1178 & . 20 (1984); ‘affd - sub.nom. Hotel & Res-
taurant Empfoyees Local 1] v NLRB, 760 F2d 1006
(5th Cir.: 1985), NLRB v. McCullough Errvzronmental.
Services, 5 F13d:923, 928 (5th Cir. 1993) Andefsontes-
tified that he never told Scherrer or any other -supervisor

" that he had signed a union card, visited the union office,.
“or supported the Union, ‘and the- Respondent concedes,'
that Anderson was not an open union supporter at the
time of the interrogation. .See Davies Medical Center,
303 NLRB 195, 205 (1991) (employee questioned not an
open supporter), enfd 991 F.2d 803 (9th Cir’ 1993) (un-
published). Further, Schermer sent the text in direct re-
sponsé to Anderson’s mqmry about whether he could
retuin to work By juxtaposing working. for’ Redhook
with working in-the Union, :Scherrer’s text strongly sug--
gested that the-two were incompatible.*” Cf Facchina
Construction Co.,"343 NLRB 886, 886 (2004) (question-
ing an applicant about his union sentiments or activity
tends to be coercive because it suggests that employment
is conditioned on the answer), enfd- 180 Fed Appx. 178
(D.C. Cirl 2006) (unpubhshed) Boydston Electric, Inc.,
331 NLRB 1450, 1450, fo: 5 (2000) NLRBv: Shelby Me-
morial Hospital Assn., 1 F.3d 550, 559~560 (7th Cir.
1993) (given employee’s recent return from. layoff, it is
doubtful that .employee beheved that he could :take su-
pervisor at his'word when supemsor prefaced question-
ng the employee about union activity and his possible-
involvement in it, by stahng that the employee could tell
him thét it was none of his business). Next, while Su-
pervisor Scherrer was nict one of the Respendent’s ‘high-
est Tanking oﬁicmls he did have the power to put Ander-
‘'son. to work on his _]obsrces Fu'rther cont:ary to the Re-
spondent’s claims: that- Scherrer was merely mqmnng
whether Anderson Was avallable for work, that ‘was not
what Scherrer esked. Sche;:rerl a_]so,_dld ,n_ot have or

* "We reject the Respondent's contention that a fext message cannot
‘be found to.constititte an unlawful interrogation. Thé Board has found;
-with court approval, that an unlawful interrogation need not be face-to--
face. - See, c.g,- McGlaughlin v. 'NLRB, 652 F.2d 673,674 {6th Cir.
1981) {coercive mterroganon occurred via'a phone call); NLRB v. B1g—
.- horn Beverage, 614 F2d 1238, 1240-1242] (9th Cir '1980) {coercive
interrogation. occurmd via 2 written job application form).. The Re-
~spondent-offers no- Teason why the ‘Board shonid prov1de a safe harbor
- for- coerclve tm.ployer mterroganons Viatext IESSages. .
In Tej cctmg the Respondent 's'clairh that.Scherfer merely wantea'to .
make sure that Anderson was-available for’ work, we further -note-that
the Respondent does not cla.un that- mhad a mle prohfbmng outside .
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‘communicate to Anderson any legitimate purpose for
asking if he was working in the Union. See, e.g;, Win-
demuller Electric, Inc., 306 NLRB 664, 673 (1992) (no
legitimate reasen for quesuon and none conveyed to ems

‘ployes), enfd: 34.F.3d 384 (Gth Cir. 1994). ~Nor did-
Scherrer pronde Andenson w:th any assurances agamst:

"Iepnsals 'NLEBv. Broofcwoad meture 701 F2d452
462 (Sth Cm 1983) (no ev1dence that employer had a

vahd purpose for queshon and none- conveyed1 and BO’

assurances against Teprisals).

We® Tej ject the Respondent’s contentton that the- judge
should not have received mto ev1dence the screenshot of
the text constmmng the interrogation (and certain other
texts that Anderson and Supervisor Scherrer exchanged),
because the General Counsel did not move into evidence
screenshots of 10 Additiotial text messages that Anderson
and Scherrer exchanged between July 29 and August 4.
The Respondent points to nothing in the Federal Rules of
Evidence that required the judge to reject the screenshots

of the text messages that.Anderson did take simply be-.

cause the General Counsel d1d not move. into evidence

screenshots of all the text messages that Anderson and .

Supervisor. Schex:rer exchanged_ Nor ‘contrary to. the
Respondent, do the “missing” text messages make it im-

possible for the Board to determine. the legality of the

interrogation.

Rule 106 of the Federal Rules of Ev1dence provides,
“If a party introdnces all or-part of a writing or recorded
statement, an adverse party may require the introduction,
at that time; of any other’ ‘part—or any, other writing or
recorded staiement—that m fa.u:ness ought to be consid-
ered at the same time.”

documents or recordings -out of context” 1. Weznsz‘em s
Federal Evidence § 106.02[1]-(: 2d ed. 2013) However,

‘the admitted screenshot.of the iext constituting the -’

lawful interrogation ‘is .not mcomplete Accordingly,
there is no “part” of the “statemnent” that the General
" Counsel failed to movemto evxdence i

Although the Rule also’ prov1des for ‘the admiission of
related writings fhat i@ fairness -ought to be. cons1dered,
the -General Counsel could not have moved screenshots
of those other messages into ev1dence None of the other
messages that Scherrer and Anderson exchanged Were oD

the phones that Andérson and Schefrer had at time of the-
unfair 1abor- prachce heanng neither -individual- had
'screenshom of those messages and the cell phone pro-

i employrncnt= and Andcmon specrﬁcally asked to'retum to wox:k before__*
. Schemer’s text: interrogation. - * Further;- Scherrer's’ purported concern -
- _about .Anderson.s availability i is-at odds with the Rcspondent 3 cla.nn_'

elsewhers in 1t acxccpuons buef thiat Scherrer had: no work for, Ander—
son & that time.. - : 2y

"The Rule “is concerned with
misleading Impressions created by taking statéments. in.

viders did not have ¢copies of the actual content of those .

texts. See United States.v. ‘Ihompson 501 Fed Appx:

347, 364 (6th-Cir: 2012)- (unpubhshed) (rejecting deferid-.
-ant’s Tule of completeness argiment “because the gov--
_-emment admltted 100% of whal: they vcfere o possessmn;
: of) ‘

Moreover Anderson S faﬂure to take screenshots of all
of the text messages he exchanged wn;h Scherrer did not

prevent the Respondent from ‘questioning Scherrer about ..
his. communications with Anderson - dunng ‘thé relevant .

time penod, and’-about ﬂ:\e circumstances sm:round.lng
those. commumcatlons .when Scherfer testified at the
unfair labor practice heanng See United States v. Harry,
927 F.Supp: 2d 1185, 1192,-1227 (DN:M.-2013) {alt-
hough Rule 106 might have allowed defendant to infro-
duce other individual’s text messages to him had they not,

been lost, he is not without a remnedy because he can tes--
tify about the missing texts), affd ‘816 F.3d 1268 {10th

Cir: 2016) In fact the Réspondent asserts in its reply.
brief ‘to the General Counsel’s -answering brief. that'
“Scherrer explained “the content -of his. communications
with Anderson between July 29.and August 4, which he
thought were face-to-face rather- than text messages. -

In any event, the “missing™ text messages could not
have rendered lawful the coercive nature of the interroga-
tion given (a) the Respondent’s ‘explicit concession that

_Anderson was not an open union supporter at the time-of

the interrogation; (b) the Respondent’s fmplicit conces-

sions * that ' Scherrer "did" not provide. any assurances’

against repnsals or explain the purpose. of the question;
and (c) the fact that the cell phone prowder records con-
firm that Scherrer did not send any-additienal text mes-
sages to Anderson thenight of the interrogation. ©

~ We recoguize, asthe Respondent notes, that the record
does.not indicate whether -Anderson replied truthfully to

Sehel:rers question, ‘because. Anderson did mot take’

screen shots of the messages he sent to Scherrer later that

night affer Schetrer’s interrogation text. However, even

if Anderson had freely adm1tted umon mvolvement in
response to Scherrer s mtel:rogahon, 5 would not have

¢ For example, g[ven the Respondent’s ‘concession that Anderson
Wwas 1ot an Open Umion supporter ‘at the,_time of the interogation, it is

clear. that none of the missing text messages that were. exchanged be--
fore the interrogation would have revealed Andersen’s support for, the -
" Union. Moreover, there are no mmsmg text messages from Scherrer on-
the mgnt of the mtcnoganun to put the inferrogafion into further con- -
text Thus, although the Respondent’s Exceptxons Brief indicates “that .
- the record does not-reﬂect the content of text messages ‘sent at-11:04-
- and 11:06: p.m_ on .Tul'y 30, the' cell phone .rccords demonstrate that

those text messages were ‘seént: by Anderson to Scheu’er ‘We note in- 1this’

" regard that the _Judge madvertenﬂy found thiat | Schermrer. texted Ande'tson
“U got 0. tell me what’s going on” on July 30 ai 11_041)311. when m- -

fact that tcxt was senton-a different date

hY
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rendered. the .interrogation - lawful.
McCullough Envirorimental Services, 5 F. 3d 923, 928
(5th Cir- 1993) (If-an mterrogatlonzs coercive in nature,

it makes no difference that the employee 1s not actually'

coerced.) See ‘also A4 Ornamental Iron, Inc.,. 259
'NLRB 1019, 102(}—L02l {1982) (mtemogauon mlavfal
'notmthstandmg that individual tnIthftﬂly fesponded,
.adzmttmg union membershlp )

2. ‘The dlschar'ge_
.Applying Wright Line,! we find that the Respondent

;'unlawfu]ly discharged Anderson. As an ‘injtial matter,

we agree with the judge that ‘Anderson could reasonably

conclude that the Respondent had discharged him, even
though no one explicitly told him that he was discharged.

See Poly-America, Inc. v. NLRB, 260 F.3d 465, 477 (Sth’

Cir. 2001) -(the Board may- find employees have been
_discharged even when there is no evidence that the word
“fired” has been used). Schemrer repeatedly rebuffed
Anderson’s efforts to return to work; and, when Ander-
son asked Nick Rodriguez why he (Anderson) could not
_return to work, Rodriguez told him that Garofalo (a vice

president. of operations) had said that Anderson (and

some ofher guys) coilld not work' for the Respondent

‘anymore. Cf Champ Corp.,291 NLRB 803, 804 (1988)

‘(employees could reasonably conclude that they had been
dlscharged where union conveyed to them their employ-
er’s clear and unambiguous position that they would
never be rehired or reinstated under any circumstances),
enfd. in pertinent part 933 F.2d 688, 693—694 (Sth Cir.
1950).

Although the Respondent faults Anderson for failing to
follow Scherrer’s instructions that he contact Supervisor

Pavon for WOl'k., the judge credited Anderson’s testimony

that Scherrer ‘mstructed him to contact Rodriguez, not
Pavon. The judge thereby 1mphc1t1y discredited Scher-
rer’s contrary. testimony. We find no basis for reversing

the judge’s .credibility determinations. We note in this-
regard thaI Scherrer’s testimony ‘about instructing: Ander- -
son to contact Pavon: was, equ.wocal, and- Scherrer’s

‘memory was shown to be imperfect because he could not
specifically recall texting Anderson even though records
from his cell phone provider show that he did

We also reject the Respondent’s -additional contention
that the judge eired in implicitly finding Rodriguezto be
its agent; and therefore emred in attributing Rodriguez’
statement (to_ Anderson) to the Respondent See Metco
Produéts v, NLRB,. 884 F.2d.156, 159 (4th Cir. 1989)
(An 1nd1v1dual has apparent.authority. to ‘bind the princi-

pal “J_f a third person could reasonably mterpret acts or-

1251 N'LRB 1083 (1980) cofd 662 F,Zd 899 (15t Cir 1981) ert. -

denied 455.U.5,989 (1982)

-

See NLRB w -

“tion notices to employees

omissions of the principal as indicating t that the agent has
authority to act on behalf of the principal.”) . The record
shows thaf Rodriguez drove a company vehicle, and that,
the- Respondent used Rodriguez to Telay ‘information:to
both, Spanish "speaking -and non-Spanish: :speaking em-
ployées, to translate; for it;” and to communicate separa-
"Seée- Facchina Constmcnon
Co:;343:NLRB <t -386-887. (foreman found t6 ‘be agent_
Where management regularly communicated' with its em-
ployees through its foremen), énfd.- 180 Fed Appx. 178
(D.C. Cir- 2006) (unpublished); Poly-America, Inc. v.
NLRB, 260 F.3d at 481 (relying in part on junior fore-
man’s. serving as a conduit for communications between
the - Spamsh—spea]gng work - force- and the English-
speakmg management). Moreover; Rodriguez made the
statement in question to Anderson after - Supervisor

- Scherrer specifically. instructed Anderson-to speak with

Rodriguez about his request to return to work. See Da-
vies Medical Center, 303-NLRB 195, 206 (1991) (find- .
ing individual’s Temarks to' an employee atimbutable to
respondent where uncontroverted supervisor specifically
instructed employee to contact that individual), enfd in
pertinent part 991 F.2d 803 (9th Cir. 1993). In these cir-
cumstances, we find no merit to the Respondent’s con-
tention that Anderson would not reasomably conclude.
that Rodriguez was speaking for the Respondent.

Having concluded that the Respondent did in fact dis-
charge’ Anderson, we now tumn to the legality of the dis-
charge. We. find, in agreement with the judge, that the -

.Respondent discharged ‘Anderson because it believed he

was becoming involved with the Union. - There is no dis-
pute that Anderson engaged in union activity; he signed a

‘1mion card in June,® and in mid to late July be visited the

union -offices (in the-presence of other. respondent em-
ployees). Further, Supervisor Scherrer’s unlawful inter-
Togation of Anderson —“U working for Redhook or u
working: in thé union?”—constitutes -evidence that the
Respondent suspected-Anderson of union involvement
and harbored antiunion animus. See, e.g., NLRB v. In-

dustrial Erectors,- Inc., 712 F2d.1131; 1137 (7t Cir:
.1983): .The ummg of the discharge in connection’ with

the unlawful interrogation (and’ Anderson’s union activi-
ty) buttresses a finding of unlawful motivation. See Her-
itage Hall, EP.L-Corp., 333 NLRB 458, 461 (2001).
(timing of discharge supports finding ‘of unlawful motive
because it- occurred day ‘after.unlawful - interrogation);

S&M Grocers, Inc.; 236 NLRB'1594, 1595 (1978). (dis-
chaIge wnlawiud Where it fo]lowed shorﬂy after mterroga-

' . The judge mxstakenly 'fou:nd ‘that Anderson signed s union card.

“when he visited the union offices.in mid to late’ Tuly, and Thatthc Umon

commenced its orgamzmg efforts’ mAugust 20157 it
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_110n), Matson Terminals, Int., . NLRB, 114 F. 3d: 300,
"303 (D.C: Cir. 1997) (the prox:mrty between tmion aeuv-_
ity and employer’s. action by itself is substanual circum-~
_stantiat evidence.of unlawfil motrvzmon)

“The Respondenﬁs inconsistent. employment practices
further-. support a finding of 1m1awfu]_motrvahon “The .
Respondent Tegularly retuinied employees ‘o work-after

_employees took time off for vacanons ‘and other Teasons,

‘including even the need to serve jail- ume ‘And. n-its

“Exceptions Brief, the’ Respondent contends ‘that it tries to

limit employee turhover.. Yet; when Anderson no longer-

_needed the' approved leave he had just-obtained and
sought to return to work, the Respondent never put him

back to work despite Scherrer’s admission that he had

never dJscrp].med Anderson and the undisputed fact that
the: Respondent proceeded to ‘hire numerous employees

in both the concrete and* demolrnon divisions, including’

more than 20 concrete division employees in.August and

about 11 employees in -the ‘demolition drvmon between -

Iuly 26 and August 30,2015.

.Accordingly, we ‘find, in—agreement with. the judge,
that thé Respondent discharged Anderson because it be-
lieved he was becoming involved with the Union. - As the

Respondent offers no legitimate reason for discharging’

Anderson, the Respondent has plainly failed to show that
it would have discharged Anderson even absent his union
- activity.

Our dissenting co]league argues that Anderson volun-
tarily quit his job, which: precludes a- ﬁndmg that-he was
discharged. “However, this argmment does not square
-with Andersor’s testimony, corroborated by -Supervisot
Sehen'er fnaj: Anderson asked for, and was' granted, time
off, and that Anderson contacted Scherrer for work when
he no longer needed the leave that he had just recently
obtained. Put simply, Anderson’s.decision to take an

approved leave in no way estabhshes that he intended to -

.permanently sever his employment :relanonshlp with the

Respondent, notwithstanding ‘that there.was no guarantee

of a position upon his return. (just as there i isho guarantee
of continued employment for any at-will employee).

Our dissenting-colleague also- argues that there was no

‘work for Anderson at that ime, becanse he finds that the

Respondent * had replaced Anderson at -the -Tillotson

jobsite. However, the dissent i 1gnores that the Respond-
ent had not hired Anderson to work -only at the-Tillotson
Job51te Further neither Scherrer:nor Garofalo, testified
that there was no work for- Anderson at any other: Re-
spondent _)Ob s1tes -To, ‘the contrary the Respondeni m-

*. The record shows that Anderson: had worked “for the Respondent at-
mulhple jobsites znd that the Responiderit regularly. moved cmployees..

--fmm jobsite to 30bsite in mponse to tﬁe cbb and fow of worln

plicitly concedes that there was work for Anderson at its
othier jobsites, ‘because it pemts o Anderson’s farlure t0

contact Pavon' (or other SUpervisors) for work as the rea-

sonwhy Anderson no-longer works for it.- ‘See; e.g.; Re-

Vspondenfs Excepttons Brief page 45 (“As-a Tesult of:
Amdérson’s own macuon, he stopped Wor_kmg for Re-

spondent“’)
3. The Voter list objectton

The Board’s December 15 2014 final rule updated the .
. Excelsior list Tequirement™® to better advance the two

‘objectives articulated by the Board in Excelsior: (1) en-

.suring the fair and free choice of bargaining representa-
tives by maxirmizing the likelihood that all the voters will

be exposed to the nonemployer party arguments concern-
ing representition; and (2): facilitating the public mterest,
in the. éxpeditious resolution of questions of representa-
tion by enabling the parties on the ballot to avoid having
to challenge voters based solely on lack of knowledge as
to the- yoter’s idemtity. 79 Fetheg 74308, 74335—
74341, 74345 (Dec- 15; 2014). In.addition to codifying
the Excelsior requirement that an employer furnish a list
of the names and home addresses of eligible voters, the

final rule’ also. -tequires the employer to furnish, among'

other things, “available- home and personal cellular

(““cell”) telephone numbers of all eligible voters.” 29

CFR. §§ 102.62(d), 102.67(l).  The rule also reduces the

period of time to produce the list from 7 calendar days to .

2 business days' after the: .approval. of an-election agree-
ment or 1ssuance of a direction of an election, but grants
reglonal directors d1screhon 'to approve ‘agreements

"provrdmg for more time or to allow addrnona] time in’

directed election cases. Id See 79 Fedlleg 74353—
74358, 74428. The rule. further provides that the em-
ployer’s failure to- file or serve-the list shall be grounds
for setting aside the election ‘whenever proper and timely

'objectlon_s are filed. 29 CFR§§ 102.62(d), 102.67(1).
Here, we agree with the judge that the election should"
be set.aside for three reasons, eachof which .constitutes -

an independent basis for: “setting. asrde the ‘election. First,
approximately 90 percent’ of .the addresses -on the Iist

were iniaccurate. Second, the list omltted the names of -

e peed ot addréss ovr colleague s relaied FES arguments be--
.cause the Respondent: bas not” argued that FES—tather than Wright

Lme-—should apply. See UPS Supply Chain Solutions; Inc., 364 NLRB-

"No.’8, slip ‘op. at 2 (2016) (argument first aised by dissent is “not.

property before the Board for congideration.” ). "Accord: Ozburn- He:sey
Logisties, LLC, 362 'NLRB No.:180, slip-.op. at I fo. 4 (2015); enfd’
____Fed Appx_ - -, 2016 WL 7508168 (D C. Cir. 2016) dvne 5)»srems

Inc., 331 NLRB 1352, 1354 (2000).",

n.JE’xcel.ﬂar Undzrwem Ine., 156NLRB 1236 (1966)

12 See Mod Irn‘enors Jne, 324INLRB 164,'164-165 (1997) (40 per--
: cent‘address maccuracy ra:tewatrams senm,g -aside’the clecnon) A.men -
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at Jeast 15 ehgible voters.”. ‘Ten omissiofs were of em-

ployees e'hglble to vote under the .S‘temy/Damel“ formula-

that the parues agreed to-utilize.in the stipulated-election

‘agreement,". and -5 other omissions were of employees
the parties agreed were eligible. ‘Third,. the Respondent
~did not provide-phone numbers for any, of its’ employees
on the list.

We find: tmpersmswe the Respondent’s unsupported
_contention that the voter’ llst’s shortcomings did not im-
pede the Union’s ablhty to communicate with the eligible
voters.Y’ It is obvioiis that the Union’s ablhty to com-
municate with eligible - voters was lmpan'ed by. the Re-
spondent’s failure to include mimerous eligible voters on
the list, as well as its fatlures to provzde correct addresses
for 90 percent of the listed employees -or phone numbezs
for any of the listed employees. In any event, as the
Board explained in réjecting the identical argument in the
context of an Excelsior list objection, “tolook beyond
the issue of substantial compliance with the rule and into
“the additiopal issue of whether employees were actually
informed-about election issues would ¢ spawn an adminis-
trative monstrosity.” Mod Interiors, Inc.; 324 NLRB at

164 (citation omitted)..

We find equally unpersuasive the Respondent’s argu-
ment that we should not set a51de ‘the election in light-of
the alleged large voter turnout The primary purpose of

‘can Biomed Ambulette, Inc., 325 NLRB 911, 911, 914 (1998) (56 per-
cent address maceuraéy rate warrants setting aside election).

B Here, the pereentage of omissions (approximately 15%) exceeds
that in some pre-Woodman's cases where clections were set aside based
on omissions (4utornatic Fire Systems, 357 NLRB 2340, 2341 (2012)
(collectmg cases)), the-number of omissions could have ‘affected the
outcome of the election, and the Respondent bas not provided a legally
sufficient justification for the omissions. See Woodman s Food Mar-
kets, Inc., 332 NLRB 503, 503-505 (2000).

1 Stemy & Co., 308 NLRB 1323 1992); Daniel Construction, 133
NLRB.264 (1961), as modified at 167 NLRB 1078 (1967). ’

18 Contrary to the Respondent’s claim that there has been no show-
ing that it failed to mclude on the voter list'any employees who were

ehgible undef that fomlul@ the voter list omitted the names of 10 of the-

12 employees who -cast challenged ballots who ‘were eligible o vote
under the Stemy/DameI formula: Juan Fernandez, Michael Roman Gil,

‘Omar Sarmiento, Juan Calle, Eddy Peres, Segundo Altimirano, Em-.

manual Felix, Rafae] Franco, Angel Godoy, and Manuel E. Sanchez
% The record shows that the list omitted five employees whom the,

parties agreed were ehgible Hugo Cabrera, Raymun.d Ga.ma, Ed.tson'

Ortiz, Jos¢ Villalobos, and Angel Javier, -

U The Respondent contends that ‘becanse of the shomng-of interest

Tequirement, the Union must have had “the -correct home addresses and

phoné qumbers of at least 30 percentof the cmployees.. Even if this

were true, it bardly demonstrates that the Union had the ‘comect. home
_-addresses and phone numbers for the Temaining employees.. o
B _A)though some employees ehigible 1o, ~vote under the Stemy/Dzmzel

fonnula voted even tnongn e Respondent d1d not include them on the-
. votef .hst; the Union’ com:ctly notes that rt.xs possfblc ﬂ:ere were addi-.

tional employecs who would have betn: ehgible under thaf formula who
did not antempt o vote, becanse ‘ﬂley were upaware-of thie, e]ecuon. ’

the voter-hst requirement 1s to ensure the fair and free
choice, of bargalmng representatlves by maximizing the

"likelihood that. all eligible voters will be exposed to the

nonemployer party argumen’cs concemmg representation.
79.Fed Reg. 74335-74345. See also NLRB v. Wyman-

‘Gordon Co,, 394 U.S: 759;: 767 (1969) (Bxcelsior’s “dis--
closure’ reqmrement furthers +this -objective [of ¢ ensunng'

“the fair ‘and-free choice: ‘of bargaining. representatives”]
by: encouragmg an informed employee electorate and by
allowing, uniens’ the. nght of access to employees that
management already possesses.”). That a s1gmflcant
percentage of eligible employees pu:portedly voted hard-
ly demonstrates that they wete- aware-of the Union’s ar-
guments in: favor of representation.

Nor are we persuaded by the Respondent’s contention
that we.should refrain from setting aside the election
becausé any shortcomings or inaccuracies m the list were

“inadvertent” or.‘“unintentional” Just as was true with.

respect to the Excelsior list, it is-important that the in-

' formation on the voter list be complete and accurate be-

cause of the important public policies that the list ad-
vances. - The voter-list rule, like the predecessor Excelsi-
or list rule, “is not intended to test employer good faith”
(see Mod Interiors, Inc., 324 NLRB at 164); nor is em-
ployer. bad' faith a precondition to finding substantial
noncompliance with the list requirements. See Wood-
man’s Food Markets, Inc., 332 NLRB 503, 504 fn.. 9,
505 12 (2000). '

We find no merit to the Respondent s claim, embracedl',
by our dlssentmg colleague, ‘that it had no-obligation to

include the phone numbers for its employees on the voter
list, because it did not maintain its ‘employees’ phone
numbers in its compu:ter database. The regulatory.text of
the - ru.le, ‘contajgs no ‘such _hmrtahon_ See 29 CFR
§§102.62(d), 102.67(). Rather, it requires an employer
to include “‘available” home and personal cell telephone
numbers, and the umit employees’. phone numbers plainly
were avaJlable to the Respondent, as the judge’s decision
makes clear.” G'lven the’ 1mportant public mterests ad~

® In claiming that ﬁ:ere is 06 evidence that RHCG’s managers or’
other. individuals maintained employees’. personal phone ‘numbers “in-

the course of their work-responsibilities,” our :colleague ignores the

testimony of Respondent’s vice president of operations that when the

Respondent’s supervisors and foremen need o contact employees about

work, they frequently contact them -on their cell phones. “Accordingly;”
Andre Marc-Charles, the -individual Respondent assigoed to compile -

the voter list, needed only to aslc thos¢ peopie for the unit employees
phonenumbers in order 10 obtain them ~

{Our colleague argues, in the zIternatIvc thaI the Respondent cannot”

be faulted for failing to. Contact supervisors to obtain certain voter-list

P mfonnanon {employee phone numbers) not mamtzmed in its* computer-
database but stored onthe supervisors’ phones ‘But; as’ -shown_ the: roje

.does ot prcmde that* on]y .employee phone umbérs maintainéd 0 a

compitter database are “availab[e" for voter-list purposes "We also'find

HE oL



6 DECISIONS OF TI-IENATIONAL LABOR RELATIONS BOARD -

. vanced by requiring employers to furnish employee con-

tact mformation; to-the nonemployer parties to-a represen-
vtaruon case, We. see- 10 reason ‘to penmt employers to-
withhold. such- contact mformation ‘simply because. they
-do ot store the information. n a computer -database. *

And our eo]league s dissent. does .hot persuade us, other— ‘

wise.2!

‘Our, colleague argues that it is unwise for the Board to
'reqmre an employer to fmmsh employee phone numbers
unléss they are maintained in a computer database; be-
cause the. employer may be uncertain about the supervi-
sory status of some of its workers. Our co]league con-
jures up a parade of Horribles ‘whereby if an employer
quesnons an individual it mistakenly believes is a super-

visor to .obtain the unit employees phone numbers, it

will be accused -of engaging in unlawful surveillance of
.Section 7 activity.. Conversely, if it declines to question
an individual who is ultimately found to be a supervisor,
it wﬂl face ‘an election obj ection for falllng 1o include on
the voter- list the phone numbers -of the unit employees
]cnown only to that supervisor. 7

However, in the more than 2 years that-the rule has

been in effect, the specter of increased litigation forecast

untenable the claim that employee phone_numbers were unavailable to -

the Respondent for voter-list purposes given that the record shows that
employee phone numbers were available to and used by the Respondent
for work-related communications, Moreover, our colleague ignores
that Andre Marc-Charles recogmzed the need to contact supervisors for

information required for voter-list compliance (relating to Steiry/Deariel”

ehgx"bﬂlty) that was-likewise .not maintained in the Recpondent 5 com-
‘puter database:

® 3¢ also reject the Respondent’s suggestion that the preamble to
the final rule - providing that employers ‘would not be required to ask

the unit employees for their own phone numbers in preparation for the -

list - undermines Gur conclusion that the Respondent s failure to Tn-
clude the employees’ personal phone numbers on the voter Tist warrants
setting aside the election 79 Fed Reg. 74343’ 169 The Respondent
was not required to ask its unit employees for their own phone Tum-
bers; 1t Simply bad to ask s supervisors and foremen for the. phone

numbers of the unit employees they already had and used in the ordi-
nary course of business. “Nor ddes it matter that the Respondeni might

not have had the phone ‘numbers of evcry e'hgﬂ)lc voter. See 79 Fed.
Reg. 74338 fn 146 (“the fact that an employer may-not possess the .
personal phone numbers for-each and ‘every-one of its employees, does
not-demonstrate that it is not worthwhile to require the employers to
disclose those employees
possess.”)-
%-While our colleague continues to express his dJsagreement with
certzin provisions of the Board’srecenr Tulemaking, the time for exten-
. sive policy debate over the provisions of the rule has.come and-gone—

the Board's rule was lawfully -enacted, see Associated Builders & Con- .
tractors of Texas, Jnc.v” NLRB, 826 -F3d 215 (5th.Cic.,2016);-and ,

both we and :our d.lSSenIng colleague .are bomnd to faithfully apply it,

regardless :of our .agrecment- or dJsagreemen"t with._any parm:ular re-:
quirements it cstabhshes “The rule-is not ‘susceptible to Alteration in &n .

individiial 'aﬁjudmanen. None‘theless we will- respond o ﬁae COoncems”

our, dissenting ‘colleague :raises to.the -extent. that. they are, ‘relevant to”

‘adjndlcanng the partcula: dxspu‘te beforen.s~ el

’ personal phone numbers that it does-

"by the dissent has niot come.to. pass—and for good tea-

son: If an-employer relies on “certain individuals'to con--

deemned to, have engaged m unlaWﬁJl union surveﬂlance
if it asks such individuals to disclose the mit employees

“VEY Work related mformanon to; of receive. Work-related-
mforrnanon from, unif employees ‘such- mdmdnals are.
_its ‘agents,; if Bt its supemsors Our colleagne doés ‘ot
explain, -and we fail :to 'seé, how ‘an employer ‘¢ould be

phone numbers—artilized: iri the ‘course. of their WOrk—-50".

that it may comply with the. Board’s voter-ist require-
ment. The. requested mformatlon ‘does. not reveal the
union. sentiments or “the union acnvrty «of the unit em-

ployees (or of - the Supervisors or agents), and the - M-,

ployer has a lawful reason for requesting the’ m.formanon,
‘which it will prewrnably convey when malgng the Te-
quest. For the same reasons, we fail to see how an em-
ployer could be deemed to have coercively mterrogated
such individuals by asking them for the contact infor-
matién of the unit employees.:

Andthls case does not implicate the'concerms raised by -

owr colleague.
phone numbers was not dne to uncertainty over who its’
supervisors were. Rather, this case, like'the more than
90 percent of pre-Rule and post-Rule Board cases involv-

.The ‘Respondent’s failure to includé .

ing elections, involves an employer who entered into a -

stipulated election agreement, waiving its right to a pre-
election hearing. Moreover, although Andre Marc-
Charles, the individual assigned to cornp1le the voter list,
testified that he .spoke to supervisors to obtain infor-

mation relating 10-employees who miight be eligible wn-

der the Stemy/DameZ formula, he admitted that he did not

ask .any supervisors for the phone numbers -of the mnt'

employees they-had. Neither the- Respondent nor our
colleague can persuaswely justity Andre Marc-Charles’
failure to .do 50, or dispute that Marc- -Charles could

have. timely obtained the phone numbers by reqnestlng

them from supervisors and foremen.
Our ‘colleague also appears to complain that the nme

perlod provided 1 m the Ru.le for prodncmg ‘the. contactj'

'mfonnaUOn is unreasonable “under any. c:rcmnstances

a Our colleague also’ argues that the expanded voter4ist’ require-
“ments mappropnanely fail to accommodatc employees” privacy inter-,
ests. Every -court to have considered the matter -has rejected our eol-

leagne s position, and we- see no need to repeat the lengﬁly éxplanafions '.

" the Board provided: in the Rule; for its conclusion 'that the substantia]
public imterests -advanced. by the. e)cpanded dlsclosum reqmrements_

outweigh the employees’ acknowledged privacy mterest in the h.mrtcd
information ﬂxatwﬂl be dlsclosed 1o a limited grotp of recipieats fo be
nused for limited purposes. 79 Fed. Reg. 714335-74352; 7442774428,

See A.\'sacxated Builders dnd Contractors of Texas, ~Inc.’v. NLRB 826.
.F3d 215 223226 (5t Cir. '2016) (afﬁnm.nl, ¢ Associated Buxlder.r & -,
'Cantraaors .of Texas, Inc. v: NLRB," 2015’ WL- 3609116;- *7—*11.
«(WD.Tex 2015); Chamber of Cammerce of the UmtedState.s afAmer .
icav. NLR.B 118FSupp3d 171 208—215 ®D, C 2015) v

it nd
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in cases where employee contact ‘information is not
stored in the employer 5. computer database. - However,
employers..and' elections come in all shapes and sizes,
and the manner in- which employers ‘conduct their opera-

tions varies. 79 Fed Reg. 74353-74357; 74422, “Iln the
Board’s. experience, .the wnits “for “which lists must -be-
produced are typlcally small— with. ‘half of all 1mits con- )
taining 28 or fewer employees over the past decade.™ 79

'FedReg. 74354. See also 79 Fed Reg.-74422. (nohng
that in the past decade the Board has conducted elections
in units smaller than five employees). In cases involving
small umits, the quantum of information required for pro-
duction ‘of the voter list'is, by, definition, quite limited.
The number of -individuals potentially possessing the
necessary information is similarly limited,. “meaning that
even for those small employers which lack computerized
records of any kind, assembling the information should
not be a particularly time- consuming task” 79 FedReg.
743542 And, in reality; employers have many more
than 2 business days to undertake the process, The de-
scription of representation case procedures which is
served with the petition, explicitly advises employers of
the voter-list requirement. ‘Accordingly, employers con-
cerned: about their ability to produce the list.can begin

working immediately, before an election” agreement- is’

approved. or an €lection is directed—and thus before the
clock begins running on the 2-business day time period.
79 Fed Reg. 74353-74354.

The Board also explained why it had rejected the con-
“tention that construction industry employers are entitled
to 'a -categorical . exemption. from the..2-business day
timeframe because they may be required to’ use the
Steiny/Daniel formula requiring analysis of 2 years of
payroll records. Not only may parties-stipulate not to use
that formula, but also some petitions are for imits already
covered by collective-bargaining agreements, resulting in
employers ready access 10 the necessary information.
‘The Board also explamed that not all construction indus-
_ try employers have significant numbers of employees
" tovered by the formula -and that although construction
employers may maintain. the records necessary to pro-’
‘duce the list-at different job-sites, modemn technology
‘renders transmission of the necessary information to the
person(s) compiling’ the list practicable. 79 Fed Reg.
74354. The Board also found it significant that prior to
the_final rule; construction industry employers; whether

large or small, and whether decentralized or not, only had

7 calenda: :days to p}:oduee an Exc_elsior';]ist,'and that the

B Those employers that mamtam a]l the contact'mformahonfor'theuf

employecs in" " smgle paper docu.ment wﬂl have an easwr ‘.hme Stll
complymgwrthﬁleRule -

advent of overnight mail and electronic filing and service
by itself ‘warrants, a reduction. in the period of time to
produce the list. 79 FedReg. 74354. See also 79
Fed Reg. 74353.

F male, our colleague like the Respondent, argues that .
the' time afforded the Respondent 1o produce the voter .
hst was “espec1ally’ unreasonable | given the combmatlon
of circumstances of this case; where (1) the Stezrgz/DzmzeI '
eligibility formula is apphcable (2) the Respondent does :
not maintain its employees’ telephone’ numbers in a
computer database (or in a'single paper ﬁle) and (3) the
unit is larger than the average Board unit. . However, if

“the Respondent believed ‘thdt the normal 2-business day.

fime frame was madequate it could have negotiated with~
the Petitioner for a longer period of time to produce the
list or, failing that, it could have refused to enter into an
election agreement and gone to a hearing to -explain why
it needed more time to produce the list. See 29 CF.R §§
102.62(d), 102.67(1). See also 79 Fed Reg. 7435474355
(“under the final rule, the Tegional-director has discretion
to grant an employer more time to produce the list, upon
a showing of extraordinary circumstance. which may be
met by an employer’s particularized demonstration that it
is unable to produce the list within the required time limit
due to specifically articulated obstacles to its identifica-
tion of its own employees.”). But the Respondent did
neither. Instead, the Respondent voluntarily entered into
a stipulated eléction agreement providing for the nommal
2-business day timeframe. Having done so, the Re-’
spondent has no cause to complain that it should have
been given more time. Cf 40TOP, LLC v. NLRB, 331
F.3d°100, 105 (D.C. Cir. 2003) (‘Because the Company
made no specific request for an ‘Interpreter, it will not be_,
heard now to claim the Board's failure to provide one

.rendered the election unfair. *); Micro Pacific Deyelop-

ment Inc. v. NLRB, -178 F.3d 1325, 1335—1336 (D.C.
Cir. 1999) (having entered 'into election agreement m

“which-it. stipulated that unit containing all of its employ-

ees constituted -an appropnate bargaining unit, employer
was precluded from arguing that NLRB erred by combin- -
ing employer s résident and nonresident employees into.
a smgle bargaining umt) Pulau Corp.,. 363 NLRB No.8,
slip op. at 1'fn. 1 (2015) (emplayer’s - cha]lenge to e
gional - -director’s . des1guat10n of election- date is not
properly before the. Board because it did not preseni its
challenge to the director pnor to the elechon)

- HWe also ‘note. that ﬁle Respondent was cxphcrtly infGrmed of the .

'voter-hst requirement ('mcludmg the eligibility. formula applicable ‘i’

construction mdustry cases) in the description .of the reprcsentahon case.
procedures served by the Regxonal Director on August 12,2015, more
than 2 wecks before the supulared election agreement was approved on

‘ Angust 27, 2015. See generally 79 Fed Reg 74354 (“employers gen-




3. DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

"ORDER

The- National Labor Relations Board 6rders ‘that the
Respondent, RHCG- Safety Corp.; Brooklyn, New York,
its officers,’ agents Successors, and asmgns, shall

1, Ceasé-and desist from"

(a) Coercnrely mterrogau:ng employees about their un-
1on actwmes
employees for sqpportlng fne 'Umon or any other- labor
orgamzauon .

© any like or'related Trianher- mterfenng with, re-
straining, .01 ‘coercimg employees in the exercise of the
nghts guaranteed them by Seéction 7.of thé Act.-

2. Take the followmg affirmative action necessary to
effectuate the po].rc1es of the Act.

'(a) Within 14 days from the date of this Order, offer
Claudio Anderson fuli: reinstatement to his former job of,
if that job no longer éxists, toa substannally eqmvalent
position, without prejudice’ to his’ semonty or any other
rights or privileges previously enj joyed.

(b) Make Claudio Anderson whole’ for any Toss of
éamnings and other benefits suffered as a result of the
-discrimination against lnm, as set forth in the remedy
section in the ]ndge s decision, as ‘amended in this deci-
sion.

(c) Compensate Claudio Anderson for the adverse tax
conséquences, if any, of receiving a Tump-sum backpay
award, and file with the Regional Director for Region 29,
within 21 days - of the date’the amount of Jbackpay is
fixed, either by agreement-or Board order, ‘a report allo--
cating the backpay award to the appropriate calendar

- year.

(d) Withiz 14 days from the date of thisOrder, remove
“from ifs files any reference to-the unlawful discharge,
and within'3 days-thereafter, notify Claudio Anderson in
writing. ‘that this has-been done andfhai the dlscharge will
not be used against hirh in any way.

(&) Preserve and, within 14" days of 'a request, or such-
-additionat time as “the- Regronal Director may allow for
good cause shown; provrde at'a reasonable: place des1g—
nated by the Board -or its agents, all payro]l records, so-
cial security payment records, nmecards personne] rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in’ electronic form,
necessary to- ana;lyze the’ amount of backpay due imder
thie terms of this Order

cra]ly w111 have more’ ﬂmn a weelc to prepare ‘the voter list, assuming

they begin work. whén- they receive the petition ‘and ar€ explicitly ‘ad-.

vised of the_ voter dist neqmremerrt in the- descnphon of. representanon'
: case. proeedurm served Wrththepetmon ) o

=

v

163} Withizt 14 days after service by the Reg'ron, post at’

its Brooklyn,- New York facility. ¢ copies of the attached
noticé marked “Appendix™> Copies of the notice, ofi
forms provided by the Regional Director for Region 29,

after ‘being signed by the. Respondent’s -aithorized repre-.
-sentative, -shall be’ posted by the’ Respondent and main-
tained . for "60- consecutive days in-conspicuous- plaees
'mcludmg all places‘where notices to employees are cus-

tomarily: posted... Tn addition to physical posting, of paper

“notices, the ‘notices shall .be distributed electromca]ly,

such as by emaﬂ posting on’an intranet or ‘an internet
site, andfor. other electronic means, if the’ Respondent
customarily communicates with its. employees by such
means. Reasonable steps shall be. taken by the Respond-
ent to ensure that the notices are not altered, defaced, or
covered by any other material. In the event that, during
the pendency of these proceedings, the Respondent has

gone out of business or closed the facility involved in -
these proceed.mgs the Respondent’ shall duplicate and

mail, at its own expense, a copy of the notice to all cur-

rent. employees and former empleyees <employed by the.

Respondent at any time since July 30; 2015.

(g) Within 21 days after service by the Region, file.

with the Regional Director a sworn certification of a re-
sponsible official on a form provided by the Region-at-
testing to the steps that the Respondent has taken to
comply.

. IT IS FURTHER ORDERED that Case 29-RC-157827 is

severed and remanded to the Regional Director for Re‘-'

gion 29 and that the election’ held on .September 18,

.2015, be set aside and'a new election held.

Dated, Washington, D.C. June 7,2017

Mark Gaston Pearce, Member -
Lauren McF en'an,' Member.
(SEAL) NATIONAL LA-BORREL'A‘I"IONS BOARD

'CHAIRMAN MISCIMARRA, concm:rmg m part and dissenting

In part.,

This case provides another illustration of concerns ex-*
‘pressed m my dJssentmg views regardmg the Board’s.

% ¢ this Ordens enforcedby ajudgmmt of a-United States court of
..appeals, he words'in the notice reading “Posted by Order of the Na-.
tional Labor Relafions Board” 'shall read “Posted _Pumzant to a.Judg-
.¢ ment of the United States Court of Appcals Enforcmg an Order of thef
N NabonalLaboarlahonsBoarcL” e,

—————— e el

i ki
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Election Rule:", Similar to another recent Board decision,

Ewropean Imports, Inc.,”365.NLRB No.. 41 (2017), it

illustrates the downside of the Election Rule’s “preoccu-
:patton with speed between petition-filing and the ‘elec-
‘tion.”* ‘Applying the.Election Rule In Exropean Imports,
‘the Regional Director scheduled -an election to occur a
mere 20 days. after the union filed its representanon peti-
‘tion, and ‘soine dlsputed employes-voters Were gnaran:
-teed as little'as 3 days’ notice of the election.’ - Here, the

Board applies the. Election Rule’s- expanded  voter-list.

-disclosvre reqmrements which provide that the employer
must give the Board’s Regronal Office and the union a
complete- list of eligible voters. within 2 business days
after the. Regional Director either approves a stipulated
election agreement or issues. a decision and direction of
election. This was especially challenging in the instant
case because voter eligibility turned in part on the num-

ber of days particlar individuals were employed in the
preceding 12 months, and in some instances, the number
of days they were employed in the preceding 24 months.*

In addition; under the Election Rule’s expanded disclo-

sure requirements, the voter list must include—to the-
extent “available” to the employer—each- eligible em--

ployee’s personal email--address and personal phone
numbers, in addition to other detailed information.®

The Respondent’s voter list-identified 84. eligible vot-
ers, and the record estabhshes that apprommately 90 per-
cent of the home addresses contained in the list were

mecorrect (only four of the listed home. add:resses were -

accurate). Morégver, the list, mcluded no phone num-
bers, and. the Respondent argués it had no, obhgahon to
provide phone numbers ‘because they were not “availa-

! 79 Fed Reg. 74308-74490 (Dec: 15, 2014) (codified at 29 CF.R
Sec. 101.23 et seq., Sec. 102.60 et seq., and Sec. 102.30). I dissented
from the Election Rule for reasons set forth in views I authored jointly

with former Member Johnson. Id. at 74430-74460 (dissenting views of -

Members Miscimarra and Johnson).
2 Id at 74436 (dissenting views of Menbers Miscimarra and John-
son)

* In Européan Imports, supra, ‘the rcpreseutanon petmon was filed.

on Friday, February 3, 2017, the chronal Director’s. Decision and
- Direction of Election, which approved the inclusion of certain voters
whose ‘inclusion was not- clear from the petition, issued op Thursday,
February 16; the Notice of Election had to be posted by Monday, Feb-
ruary 20; and the election was held on Thursday February 23. See

European Imports, 365 NLRB No. 41, skip op. at 1-2 (Acting ChaJr- :

man Miscimarra, drssenn.ng)

* In the construction mdusfry ys;here sporad.lc employmcnt patterns .
are 1yprca], -eligibility to vote n 2 represcntahon clection depends’on .

whetlier an individual was employed for -a.sufficient sumber of days

over 12-.and 24—monﬂ1 penods preccdmg the electron ehgﬂaﬂ.rty date. .

_'Sccﬁ:. 13, infra .

5 99 CER..Sec. 102 62(d) Se B 1; infra and accompanying -

text:

‘ble” within the ‘meaning of the Election Rule.®

Under the-
traditional standard applied by fhe Board Tegarding voter
lists, I agrée that the election should be set aside based on
the large pumber of incorrect home addresses ‘However,

-1 continue to drsag;ree with the Election Rule’s expanded

voter-list disclosure reqmrements——parhculaﬂy in com*
biriation ‘with the accelerated election timetable ‘fmposed
by the Elec’aon Rule~and 1 believe the judge and my

_co]leagues g wheu they find that employees personai

phone numbers were “avallable” to the Respondent

“Thus, I believe the Board cazinot appropnately conclude

that the Respondent’s failure to ‘disclose employees’
phone numbers mdependently warrants setfing aside the
election. .

Separate from the election issue, my colleagues also -

“find that RHCG violated the National Labor Relations

Act (NLRA or Acf) by interrogating and discharging
employee Clandio- Anderson. - I agree that Anderson was
unlawfu]ly interrogated m violation of Section 8(a)(1) of
the Act_ As explained below, however, I disagree that’

§ The record also establishes that the Respondent.‘s voter list omitted .
at least 15 individuals who were eligible to vote in-the elecion. Be-,
cause I agree with'my colleagues that the number of incorrect addresses -
warrants setting aside the election based .on the traditional standards
applied by-the Board, I do not reach or pass on whether the omission of
-15 individuals from a bargaining unit consisting of roughly 100 em-
ployees would independently justify sctting aside the election.

7 My colleagues say that my duty is to faithfully apply the Election

.Rule. Lbelieve my duty is to faithfulty give effect to the intent of Con-

gress as expressed in the National Labor Relations Act, as I understand
it—and where my tmderstanding differs from that of the current Board
majority, my duty is to dissent But even if my colleagues are correct,
nothing in the Election Rule compcls the conclusion that the phone
‘pumbers of unit employees were “available” to the Respondent under
the particular circumstances of this case; and for the reasons explained
below, I believe they were not Accordmgly, since the Election Rule .
requires only that-the nonpetitioning party furnish the petitioner “avail-
able”-phone numbers, I would dissent even if I agreed wxﬁn the Election
Rale’s voter-list requirements.

" * Iagree with my colleagues' that Supervisor David Scherrer unlaw-.,

- fully. interrogated Anderson under the totality of the circumstances test
- set forth in Rossmore House, 269 NLRB 1176 (1984), affd. sub nom.

HERE Local'11 v. NLRB, 760 F2d 1006 (Sth Cir 1985). However,
contrary to my colleagues, T domot rely on the fact that Scherrer did not
inform Anderson of a legitimate purpase for the quéstioning and .did

“not provide Anderson with assurances against reprisals. By taling

these factors into consrdcrauon, my colleagues ‘treat questions regard-
ing union matters as inhérently. coercive, requiring the employer to take
affinmative steps to mitigate the coercion. The Board rejected this view
in Rossmore House, and it is inconsistent with that decision to include
these -considerations in a totality-of-the-circumstances analysis. - In this
regard; I agree with former Member Hayes, who observed that ¢ ‘proof
that an -employer bas informed .an employee- that it ‘has a legitimate .

" purpose for questioning and has given assarances -against retribution is-
" mot prefequisite to finding that .an'interrogation is lawful.” - Evenflow’
'Trw@ortzmon Inc.; 358 NLEB. 695, 696 4 (2012) ado_pted by.

" reference 361 NLRB No 160(2014) L

RN S




10. DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

RHCG wiolated- Section 8(2)(3) by . discharging Ander- -

son-
Discussion
_RHCG Safety Corp @HCG or-the Respondent) per-
for:ms demolition and concrete WO]:k n two separate divi-

sions,. a- demollnon d1v1s10n and-a concrete division.
Pufsuant to 2 StrpulatedElectLon Agreement approved by’

the Regtonal D1rector on’ August 27, 2015, an election

was conducted ‘among RHCG’s full‘time and Tegular

part-time demolition, workers on September 18, 2015.

The Umon lost the election'46 to 36, with 7 nondetermi-
native cha]lenged ballots, and now seeks to oyerturn ‘the:
election. I agree with my co]leagues that the election”

“must be set aside, but only for the reasons set forth be-
low.
1. The Voter-List Ob]ecnon The Election Rule re-
qu.u'es an employer to provide a list ‘of eligible voters—
"commonly referred to as an “Excelsior” list>—to both the

Region and the other party or parties ‘within 2 business’

days of the’ Reg;lonal Director’s approval of a stlpulaied
election agreement .or direction of an. election ™’ The
Election Rule further requires that the list ifclude “the
full names, work locations, shifts, job classrﬁcanons and
- contact information (mcludmg home -addresses, available
personal email addresses, and available home and per-
sonal cellular (‘cell’) telephone numbérs) of all eligible
voters” as well as of “individuals who  will be permit-

ted to vote subject to challenge.”*. Failure to comply .

with this’ req\nrement constitutes- grounds for setting
aside the election.”

Here, as the judge found, the. list submitted by RHCG
-contained ‘about 84 names and,home addresses. Howev-
er, only four home -addresses were- correct, the list in-
cluded no phone numbers or email addresses and the list
omitted 4 number of ehgible voters. The Petrtloner filed
an objection, alleging.that RHCG provrded it with an
inadequate voter list.

My colleagues sustdin- the Pennoner s objection ‘and
set aside the election based on three independent reasons:
(1) approximately 90 percent of the addresses on the list

were inaccurate; (2) RHCG did not provrde phone um- .

bers for.any of its employees and (3) the List omitted the

¥ See Excelsior Underwear Ine. '156 N'LRB'IZBG (1966)
1 29-CFR' Sec. 102.62(d). By comparison, under Excelsior Un-
derwear, which govcmed for nearly 50 years mtil ‘the Eléction Rule

“was adopted; the ' cmploycr had.7 calendar’ days fiom the date the Re-

" glonal Director a.pproved the election’ agmcment or dm:cted an elechon
to provide the voter list.

Y29 CFR Sec.'102.62(d). Aga.m coinpariig the Elecﬁon Rule re- -

qmremenis with pnor practice; under Excelsior the exdployer was Te-

quired to include in the list only the namcs and add.rcsses of eligible -

voters. . 5
229 CER Sec: 10262(d).

names of at least 15~ eligible voters, 10 .of whom were
eligible to vote Lmder the. Steiny/Daniel formula the par
ties agreed to ut1112e

‘As stated above I agree with- my colleagues conclu-
sion that ’dle election: should be:set aside because 90 per-
cent of the addresses in the voter list Were mcorrect,
and I do not reach or decide whether the’ omission of 15
'employees from the list (10 of whom were only ehgr'ble
under the Stezrzy/DameZ formula) mdependently requires
anew elecnon

Unlike my colleagues, however, I believe the record ‘

establishes—especially-- given- the accelerated : election

timetable imposed by the Election Rule—that the phone’

numbers of . eligible voters were not "‘available_” to
RHCG. Therefore, I disagree that the omission-of em-
ployee phone fumbers from the voter list independently
warrants setting aside the election.

It is uncontroverted that RHCG does not maintain axy

database or other repasitory containing employees’ per-.

sonal phone nnmbers and there is mo evidence that

- RHCG’s ménagers or other individuals maintained a list

of employees’ personal phone numbers in the course of
their work Tesponsibilities. Nevertheless,. the judge
found that employee phone numbers were “available” to
RHCG because some employee phone numbers were

B See Steiny & Co., 308 NLRB 1323 (1992), and Daniel Construc-
fion, 133 NLRB. 264 .(1961), modified at 167 NLRB 1078 (1967).
Under the Steirp/Daniel formula, {in-addifion to those eligible to vote

under the standard criteria, unit employees are cligible if they have’

been employed for 30 days or more within the 12 months preceding the
eligibility date-for the election, or if they have had some employment in
those 12 months and have been cuployed for 45 days or more’ within

the 24-month period immediately preceding the eligibility date.” Stemy '

& Co., 308 NLRB at 1326.

" See, e.g., Mod Interiors; Inc., 324 NLRB 164 (]_997) (setting aside
election based on-40-percent address inaccuracy rate); American Bio-
med Ambulette, Inc., 325 NLRB- 911 (]_998) (setting aside election
based on S6-percent address 1 maccuracy mte).

¥ I note, however, that the Steiny/Daniel cligibility formula requires
an employer to Teviéw 2 years’ worth of personnel. records t6 determine
who may have been employed for a total .of 45 days during the 24
months preceding the ‘election eligibility date; the election was held in
September 2015; and RHCG only began using a computcr program to
monitor employees’ time and attendance-around July 2015. Before that

date, it used sign-in/sign-out timesheets.- With only 2 business days to”

compile the Excelsior dist and 2 years’ worth of timesheets to review, it

is upsurprising that .some employees eligible .to "vote under the
. Stetry/Damiel formula were missed. . Former Member Tohnson and I

wamed of situations like this in our dissent to the Election Rule, ob-

.serving that the e)dremely comprcssed Wwindow of time to produce the

extensive voter-information disclosures rcqmrcd of. cmploycrs under

‘the Election Rule would likely result m’ more rerun elections whena’
“umion fails | tn isecure & majority vote in the first elecnon. ' Set 79
.ch_Reg ‘at, 74454——74455 (Mcmbers .Miscxmarra and Iohnson, drsscnt
-ing). ° e
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stored in the phones of some of its supervisors." ThJS
finding. 1s unprecedented the Election Rule itself does

ot define the term available, and: until today, the Board

had never deemed employees” phone-numbers ‘stored on -

'supemsors phones’ but ‘not otherwise ‘mairtained- by
their employer t6 be ¢ ‘available” for purposes of the Elec-
tion Rule’s voter-list disclosure quurrements ‘Neverthe-

Tess, my’ colleagues adopt the judge’s mterpretahon of-

the Election Rule. For several reasons, I disagree that the
'Election Rale imposes.on employers a. dufy to identify
each and every supervisor and require these individuals

to, search- their phones for employees’ personal phone-

numbers (and, under the Election Rule; employees per-
-sonal emai} addresses).
First, such 2 Tequirement is unrealistic | given the 2-

business-day time limit imposed by the Election Rule for

the employer to transmit the eligible-voter list. - Accord-
ing to my colleagues, employers like RHCG must con-

tact each and every supervisor-and require them fo search -

their’ phones for employees personal phone numbers
(and; under the Election Rule, their personal email ad-
.dresses as well}—going back 2 years, consistent with the
Steiny/Daniel eligibility formula when applicable—and
to fransmit this. mfonnauon to management officials
who, in tun, must aggregate this data for inclusion i
mandatory disclosures that must be filed and served
within 2 business days. after the Regional Director issues

the decision and direction of.election or approves an.
election dgreement.. In addition, and at the same time,-

RHCG was requj:ed ‘to manually search 24 months’
worth of sign-in sheets to identify who even qualified as
eligible voters (since, under.the Steimy/Daniel formula,
eligible voters include anyone employed for 30 days or
more within the 12 months preceding the eligibility date

for-the election, or 45 days or more within tHe 24-month.
.period preceding the eligibility date if they had some;

employment during the 12 months preceding that date)."®
In my view, it is unreasonable for the Board to conclude

thét employees’ personal phone numbers are, “available”

and must be. dlSClOSCd urider the Election Rule under any

“circumstances,” but especially imder cncumsts_nces_ such

0
as these.z-

¥ RHCG has appro)amately 13 or 14 mpervxsors in the demolition
dreision.
" The majority does not say that.only work phones must be

searched, - S0 evidently supervisors must be required to search their:

personal phones as well as their work phones
" M Steiny & Co., 308 NLRB at 1326.

¥ Iy defense of reducing the 7-day: deadlme for transmitting the vot- .

er list to. a 2-businéss-day cleadlme Y. colleagues repeat variouns argu-

ments advanced by the Board magomy m the Election Rule. They omit, -
‘however, ‘the- ddving force. behind. this‘change and ‘others -effected by.
the Elecuon.Rule thc Board magonty H determmanon 1o hold elections

Second, in deeming employees’ personal phone mum-
bers avallable” ‘When. supervisors store them on their
phones, and‘in mandating that employers Tequire. Super-
visers to" search their phones for thosé phone mumbers;

‘the Judge and my colleagues overlook another aspect of
the' Eléction Rule-—namely, that it prevents’ employers_

from learning, prior to the elecuon, who-constitutes a

“supervisor” because the Rule defers to postelection pro-

ceedings the Iesolu:uon of most questions Tegarding voter
eligibility and. SUpErvisory status. H - Moreover, the Board
applies an often’ counterintuitive -view of ‘supervisory
‘'status—see, €.g., Buchanan Marine, L.P., 363 NLRB No.

58 (2015).(tugboat captains presiding over six-member-
crews are not supervisors); WSI Savannah River Site, 363

NLRB.No. 113-(2016) (liewtenants who lead response
teams to repel ammed terrorist attacks on nuclear power-
plants are not supervisors)—and employers may well bé
uncertain whom the Board will or will not deem-t6 be

supervisor. It defies reason to hold that the Election Rule .

mandates. a preelection search for employees’ personal
phone numbers stored in supervisors’ phones when the

‘same Election Rule pravides that employers in most-cas--
es cannot even lmgate who qualifies as a superv1sor until |

after the election”

Third, as expressed in the dissenting views to the Elec--

tion Rule, I believe the Rule’s expanded voter-list disclo-
sure -requirements ineppropriately fail to accommodate

“at the earliest date practicable.” 79 Fed Reg. at 743 10...The specific

arguments my colleagues reiterate are all in service of that overarching
.goal. But as former Member Johnson and I explained in our dissenting
views, when it comes to Board-conducted elections “the Act makes
other considerations more important than speed” 79 Fed. Reg. at
74432-74433.

My colleagues fault Andre Marc-Chales, the individual RHCG

assigned to compile the voter list, for not asking supervisors for em-
ployee phone numbers stored on their phomes, and, they also fauit
‘RHCG for not negotiating ‘with the Petitioner or asiing the ‘Regional

‘Director for more time to file and serve the voter list. But as stated

above, before today the Board had pever held that employees personal
phone numbers stored in supérvisors’ phones are “available” for pur-
poses of the Election Rule’s voter-list disclosure requiréments. RECG
and Andre Marc-Charles cannot be faulted for fa:lmg to predlct that
such data would bé deemed “available” in this case.

2See 79 Fed. Reg. at 74438 fu 581 (“Without a preelection hearing
regarding whether certain individnals ‘are-eligible voters versus statuto-
Iy supervisors, many employees will not know there is even 2 question

-about whether fellow voters . . . will {ater be declared supervisor-agents
"of the employer’ Many employers will be: plaeed in an untenable situa-

tion Tegarding -snch. individuals .based . on xmeertamty abowut whether

they could speak as.agemts of the employcr or whether their individual-
actions—though fiot directed. by the employer—could later -become...

grounds for overfuming the. elecnon”) (dissenting views of Membcrs
Miscimarra and Johoson).

"2 See fn-21, supra; see >a.lso Bowles v. Semmole Rock & Said Co.;

'325 U.S. 410,414 (1945) (an :administrative agency’s interpretation of;
its own regulanons is enfitled to_great deferenee “unless it 1s plamly .

“eITONC0US Of meons1stcnt with the regulanon”)

s e
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employees’. .privacy interests: 2 - Here,; my: colleagues‘

likewise fall to.adequately appreciate employees” pnvacy

-interests in their personal phone mumbers. When an em--
‘ployee uses his -or-her personal phone to call or text a
supervisor, this doesnot mean the employee consented to-

the ‘employer’s Tegular- use’ of: the- employee s persona.l

phone number, much less that he'or she consented to the -

dissemination”.
third parties.

of hisor her- _personal phone number. 1o

tion that RHCG -does hot requiire employees to provide
their personal phone mumbers. In this comtext, it is un*
reasonable to suggest that an employee’s use of a- per-
sonal device to reach a supervisor, which caused the em-
ployee’s personal phone number to be stored in the su-

pervisor’s phone, means the phone number is. “ava:lable”'

for purposes of the Election Rule, requiring the transmit-
tal of this information to the Grovemment (ie., the Board)
and. to third parties (ie., a anion). By prov1dmg that
employee personal information must be disclosed only to

the extent it is “available,” the Election Rule obviously"

contemplates that ‘there is no ‘blanket obligation for an
employer to obtain and assemble such information. To

the extent the Election Rule provided this limited: ac--

B In our dissenting views to the Election Rule, former Memiber
Johnson and I criticized the Rule’s expansion of Excelsior disclosure
_mandates to require employers to furnish available personal telephone
pumbers without adequately protecting employees’ legitimate privacy
interests in that information. See 79 Fed. Reg. at 74452-74454 (Mem-
bers Miscimarra and Johnsor, dissenting). - Ope. federal court has're-
jected concerns that disclosure of this m.formahon subjects employees
to arisk of 1denuty theft because, accordmg ‘to the court, this risk arises
in the ‘first place from the -fact that-*‘organizations maintain records
-electronically,” and such records may be hacked Associated Builders
- & Contractors of Texas, Inc. v. NLRB, No. 1-15-CV-[00]026 RP, 2015
WL 3609116, at *11 (WD. Tex June 1, 2015), affd. 826 F.3d 215 (Sta
Cir. 2016). In this case, however, it is andisputed that RHCG does not
mamtain any reoord-——electromc .or otherwise—of employees’ personal
phone numbess..- By their decision today, my colleagues effectively
require. employers like RHCG 1o créate such an electronic record for
the first time-whenever an election bas been stipulated to- or-directed,
thereby giving rise to ‘the tisk of identity theft described by the court in

.Associated Builders'& Contractors, supra. See also 29 CFR. Sec.’

102.62(d) (requiring the voter list to be filed and served eléctronically).
Again, in this respect,” believe my: co]ieagues and the judge impose an
obligation that is com:radlcted by the Election Rule’s Jimitation of the
required disclosures to phone mumbers that are already. “available.”
Indeed, the majority’s finding here contradicts the deﬁnition of the
word available ‘as’ “preseat” or’ ready for immediate use.”
https: //wwwmemm-webstercom/mcnongg/avaﬂabl (last wewed
.March 15,2017). .~ [
* Aside from the “availability”. limitation, Wthh ny colleagues efl
fectively negate.today, the Election Rule re_]ected every- other accoms

modation .of employee privaty Interests that former Member Johnson.

and I advocated, along with-numercus™parties who provided. input dur-
‘ing the rulemakmg process” See 79 Fed. Reg at 74453-74454 (Mem—l
bers l\ﬁscnnmand Iohnson, dxssenung)

Indeed, Andre- Matc- Charles, who ‘is m
charge of RHCG’S .payrolL testified without contradic-

Set

“low employees.
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commodation of - employee privacy. mteres’(s the Board’s’

.decision in the instant case eﬁ‘ecttvely eliminates it

. Fourth, ‘mandating that employers Tequire ‘SUPEIvisors
to search their. phones for employee- contact mforma.non
will mewtably inrvite collateral litigation i in ‘state ‘or fed-
eral court, not t6_mention the filing of bloclqng charges
alleging the employer has violated the Act by demandmg
that statutory . employees—mxs!akenly identified- as su--
pervmors—dlsclose the personal phone numbers of fel--
In-defense of the1r holdmg, my “col-
leagues insist that the employet is only required to ask

“supervisors”- for .employees’ personal phone numbers,
not the employees themselves. Yet the Board’s volumes
are. filled with. divided opinions in Section 2(11) cases,
and the Board has consistently reJeeted my view that
supervisor determinations should; among other things, be
consistent with “common sense.”™  Navigating the
Board’s contradictory cases: regarding supervisor status.
under Section 2(1 1) is not for the faint of heart, and par-
ties can—and will—make mistakes in-both directions,
with objections ‘and/or bloc]s:lng charges to follow. If an
employer believes Employee X is not-a supervisor and.
therefore refrains from demanding a search of his or her

‘phone for coworkers’ personal phone numbers, any self:

Tespecting union will predictably file a postelection ob-
jection—if it loses the election—alleging that X is a su-
perv1sor and the voter list erroneously omitted employ-

“ees’ personal phone numbers stored on X’s phone. On

the other hand, if the employer believes that Employee X

"is a supervisor and reqmres a search of his or her phone

or phones resulting in. the dlscovery ‘of nmmerous -
coworker personal.phone- numbers, ‘any self-respecting
union will predictably. file an unfair labor practice charge
alleging that Employee X is not. a’ supervisor, -and the
compelled search of Employee X8 phone(s) and forced
disclosure of coworkers’ personal ‘phone numbers consti-,
tuted unlawful surveillance or other ‘interference with or-
coercion -of employees’ Section 7 rights-in violation of
Section 8(a)(1), which may block the election ot provide.
the basis for postelection objections. Either way, today’s

-decision will predictably result in more litigation, more -

expense for the parties, ‘and—ironically, given the pre-
mium placed by the Election Rule on speed——greaier
umcertainty and delay regarding whether or when any

‘election will take place -and: Whe’fher the; results of that
-election, if and when it occnrs will be gwen effect by the

Board.

-

5 See Buchanar M:u-mp, supra, shp op; at 10 (Memberl\/ﬁsmmm _
dJssennng) (suggestmg “that the" Board’s - supemsor -deteominations

shoulld pass “the test.of cornmon sensé; wlneh my ooﬂeagues crmcued.':
s’ anewtest for superwsory status” ’)

‘.

.
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2. dnderson’s alleged dzscharge RHCG’S vice presi-
dent of aperafions in charge of the’ demohtmn d1v131on,
Christopher Garofalo, testified without contradiction that
RHCG does not provide its.employees paid vacation, an

‘ employee s jobuis not guaranteed if he takes time off or:

‘goes on vacation, and RHCG fills the positions -of em-
ployees Who take time ‘off if: it -needs those positions
flled o

On August 5, 2014, Clandio ‘Anderson began working
for the Respondent as anunskilled laborer in the concrete
d1v1.s1on Anderson worked ‘at a number of construction
sites under Supervisor David Scherrer and’ Supervisor

Nick Pavon. In July 2015, while working at-2301 Tillot-.

son -Avenue, Bronx, New, York (Tillotson jobsite), -An-
derson requested one month time off to visit his mother
in Panama, and Scherrer granted his request. Anderson

understood that his position would likely be filled: he:

testified that he let Scherrer know about his plan to take
an extended leave because.Scherrer “need{ed] somebody
to replace him * July 23, 2015, was Anderson’s last day

at work *" However, before leaving for Panama, Ander--

son received a call from his mother, who told Anderson
he did not need to come. ‘Thereafter, Anderson sought to
return to RHCG. Specifically, from July 30 to August 2,
2015, Anderson texted Scherrer several times asking for
an opportunity to work. Scherrer replied that he had
filled Anderson’s spot, and he asked Anderson to' come
see him*® On August 4, Anderson met Scherrer at the
Tillotson site. Scherrer told Anderson that there was no
work for him. According t0 Anderson, Scherrer suggest-
ed that- Anderson speak. with. Nick-Rodriguez, an em-
ployee in the demolition division. Anderson also testi-

fied that Rodriguez told him.that VP of Operations
Garofalo said that" Anderson and some other guys could -

not work for RHCG anymore.”” After the conversation

"% Sipervisor David ‘Schemrer testified without’ contradiction that -
while working under his.supervision, Anderson put down wire meslg

moved rebar, and swept

7 See R Exh 3.

= Scherrer also asked whethcr Anderson workcd in the Uniod,
wmch T agree was an unlawful interrogation ' See supraf. 7.

% Contrary to Anderson, Scherrer testified that he mstructed Ander-.

son to contact Supervisor Pavon, with whom Anderson previousty
worked. Employee Rodriguéz denied talking with Anderson, and

Garofalo denied knowing who Anderson was, let alone -saying that*
Anderson could not work.for RHCG anymore: (Again, Anderson was
employed in the’ conerete division, and Garofalo oversaw the demoh-A

tion division) The Respondent excepts to ﬂne _judge’s failare to give
. adequate consideration to the testimony of ‘Schemrer, Rodriguez, and
Garofalo. The Re5pondcnt also excepts 1o the judge’s ruling prohibit-
ng it from questioning - -Anderson. regarding his :ﬁ].mg of a.possibly’

frandulent insurance claim, where the- judge ‘based his tuling on his”
wewﬂmt “there is no issue of credibﬂ.n'y n ﬂ:.ls case, * which is cleary.”

\

-with Rodriguez; Anderson. believed ‘that he “was dis-

charged. Anderson did not contact Supervisor Pavon or
any other supervisors to try to obtain work.

The judge-rejected ‘the Respondent’s contentlon that’
- Anderson | did not suffer.an adverse. employment action.,

The judge rehed on Scherrer s failure to pit .Anderson.to
work - and Rodriguez’” testimony regarding ‘Garofalo’s
statement.. The judge found that the Respondent dis-
charged Anderson in violation of Section 8(a)(3) because
it believed that he was becoming involved with the Un-

ion. My colleagues affirm the judge’s “finding “that the

Respondent discharged Anderson, and they find that the

discharge was unlawful under the. Wright Line®® test. T

dissent from their findings for the following reasons.

First and most importantly, I believe the record com-
pels a finding that Anderson’s employment with the Re-
spondent ended when he voluntarily took time off, and
this precludes a finding that he was discharged. It is un-
disputed that Anderson voluntarily left his job at the Til-
lotson jebsite on July 23, 2015, to visit his mother in
Papama. The record shows that the: Respondent made no
promise of continited or subsequent employment to An-
derson when he voluntarily left the” Tillotson jobsite.
Vice President of Operations Garofalo testified without
contradiction that RHCG does not provide its employees

“paid vacation, an employee’s job is.not guaranteed if he.

takes time off 6r goes on vacation, and RHCG fills the

positions ' of employees- who -take time off . if it needs.

those positions filled> Anderson acknowledged that
RHCG’s employees get replaced when 'they are gone for

an extended time. Indeed, Anderson stated that he let-

Supervisor Scherrer know about his plan to take an ex-
tended leave- because Scherer “needfed] somebody to
replace Jnm.”32 -Supervisor Scherrer also. informed An:

unlawhilly discharged,; however 1 find it unnecessary to pass o the
Respondent’s exceptions.
*7251°NLRB 1083 {1980), eafd. 662 F2d 899 (1st C1r 1981), cert.

- denied 455 1U.S.'989 (1982).
31 The General Counsel effectively acknowledged that RHCG’s em-
-ployees have a break in their employment when they take time off -See-

o

testimony of Garofalo at Tr. 626 ‘“Q. [B)ecause RHCG doesnt provide *

vacation. . . . if someone wanted to go on vacation they would have to

‘have a break in their employmcnt and then come back?™). -

-3 Cases cited by the majority.do not involve employees who volun-
tarily-quit their jobs for personal reasons and later asked to come.back

" Rather, they mvolve employees who were effectively discharged while -

participafing in a stike. Sec Poly-America,. Inc. v.-NLRB, 260 F3d

465, 477 (5th Cir. 2001);Champ Corp., 291 NLRB 803°(1988). An-

derson ‘was not dlscharged. -He took vohmtary leave, k:nowmg his

position could be filled in his absence and expecting that it would be,
-filled. By taking leave from this particular employer with these particu-
lar policies and practices, Anderson severed the employmentrelanon-~

ship, at least for-the time bemg.’. I. dlsagree w:th the majority that

- whether Andesson mtr:ndcd to permanentbt sever “this * employmcnt .
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derson fhat his ‘spot ‘had been filled when Anderson con-
tacted . Scherrer. about ‘coming back’ to the: Tillotson
Jobs1te

The judge: did not address the testimony of Garofalo
and’ Anderson—testmony that_supports a finding’ that
Anderson voluntanly left the. Respondent’s employ. In-
stead, the judge found that events after Anderson Teft his
employment d_emonstrafce that _Anderson was dis-
charged.*® Specifically, the judge relied on evidence that
Scherrer dldnotput Anderson back to work after Ander-
son so requested, Scherrer told Anderson that there was
no work for him;.and employee Rodriguez told' Anderson

that Garofalo did not want him working for the company-

anymore: . However, this evidence.establishes that the
Respondent did not rehire Anderson; it is irrelevant to
determining ‘whether the Respondent discharged Ander-
son in the first place. Further, the complaint did not al-
lege that the Responderit unlawfully failed to hire Ander-
-son; and ‘even if failure to hire would be deemed closely

connected to the complaint’s unlawful discharge allega-

tion, the parties did not litigate a failure-to-hire issue.**
On this basis alone, I-dissent from my colleagues’ Sec-
tion 8(2)(3) violation finding regarding Anderson.
-Moreover, even if a failure-to-hire allegation is proper-
ly before the Board, I would dismiss the allegation. To
establish a discriminatory refusal-to-hire violation under
FES* the General Counsel must show that (1) the re-
spondent was hiring or had concrete plans to hire when
the alleged refusal to. }me occurred; (2) the applicant had
experience or training relevant to the announced or gen-
erally knowr reqmrements of the position, -or altemative-
"ly, the employer has not adhered uniformly to such re-
quirements, or the requirements were themselves pre-
textual or were apphed as a pretext for discrimination;
and (3) antiumion animus contributed to the decision not

to hire the applicant. "Once the General Counsel has

made this showing, the burden shifts to the respondent to
show that it would not have hired the applicant even in
the absence of his or her union activity or affiliation. Id.
at 12. In my view, the General Couitisel failed to sustain
Jhis mmal burden under FES because the record does not
support a finding that ﬂ1e Respondent was hiring when
the (un)alleged. refusal to hire occurred ‘See id. at 24_1

relationship® with. the Respondent has - -any bearing on the question -

whether he voluntarily left the Respondent’s employ i in the first place.
= ~Tellingly, neither the judge nor.the majerity state the .date on
‘which Anderson was supposedly discharged 'The Regxon s comphancc
oﬁicer will have to:guess when the backpay period commences.
* See Pergument : Uhnited. Sales 296 NLRB 333 334 (1989) enfd
920°F 2d 130- (24 Cir_1990):
¥.331.NLRB-9-{2000}, supplementnd?BB NLRB 66 (2001) euﬁ“
"301F.3d 83 (B3dCi 2002). "~

«(holding that- there can be no dlscnmmatory refusal to

hire if there isno posmon)

“To see that the General Counsel did not meet his. bur-
den of proof, one must first understand the Respondent’s
hiring practices.. The. record evidence: md.tcai’es that -the.

- Respondent ‘does not maintain a list’ of apphcan‘rs or-for:

mer employees and-does not <ontact previous applicants
or former employees when 4 position becomes available
for which they are-qualified Scherrer testified without
contradiction that he Tiever <alls back a person who had
expressed an interest in employment.. Garofalo similarly
testified that the Respondent does not maintain a list of
applicants for a-job. The testimony of Scherrer and
Garofalo. suggests that when a job opens ‘up, the Re-
spondent hires whoever is available at that moment ra-
ther than contacting individuals who had applied previ-
ously -or former employees like Anderson who had ex:
pressed an interest in coming back to RHCG.”

There is no evidence thaf the Respondent had an avail-
able position for an unskilled laborer in the concrete di-.
vision -at the time Anderson inquired about returning to’
that division, which was between July 30 and August 4,
2015.%® Scherrer said that he had no work for Anderson

-at the Tillotson jobsite at that time, and nothing in the

record contradicts Scherrer’s statement. The ‘record
shows that Scherrer hired two individuals at the Tillotson
jobsite several weeks later—on August 24 and 31, re-
spectively—but there is no evidence these positions were
available between Tuly 30 and August 4, and the Re-
spondent ‘has .no practice of comtacting past apphcants
when positions open up. In addition, the employees
hired on August 24 and 31 each worked only 1 day at the
Tillotson site and then moved-to other job sites’ Where
they performed excavahon Work, which Anderson did

* My colleagues say th_at my analysis of Anderson’s discharge under
FES improperly addresses an issue not properly. before the Board, and
they rely on the fact that the Réspondent has not argued that FES. rather
than Wright Line should apply. 1'believe that the Board should apply

the applicable law to the facts of each case, regardless of whether the

parties have done so. See Kamen v. Kemper Financial Sérvices, 500

. U.8.90,99 (1991) (stating that “the court is not limited to the particular

legal theories -advanced by the pafoes but rather retains the independ-
cnt power to 1dent|fy and apply the proper construction of goveming
law”).
37 Contrary to'the ngonty, 1 find RHCG's argumeut that Anderson
“stopped. working” for RHCG “because of: [h1s] own inaction” .con-

‘sistent -with its hiring practices. Other supervisors might have rehired

Anderson if-he had contacted them when an appropnate position was,
ava.l.lable

fdemohtzon division, ‘hiring records concemmg that division would be

irelevant to the General Counsel s case.,
¥ See GCEzh. 9.’




RECG SAFETY CORP. 15

not perform ‘when ‘employed:by'RHCG."'o Further, alt-
“hough the Respondent hired more than 20. employees in
the concrete division dunng the month of August,-all of
‘them were hired at least 1. week after August-4; when

'Anderson stopped seeking work at RHCG. In.any évent,

it is unclear whether i:hese employees -were hired to- per-
form unskilled labor.*! Given the Respondent’s hiring
‘practices, gvidence. that the ‘Respondent hired concrete
workers a-week after Anderson stopped seeking work at
RHCG is insufficient- to satisfy the” General Counsel’s
burden to show-that the Respondent had available work
for Anderson at the time he sought to be re- employed by
RHCG.*

Conclusion

For the reasons stated above, I respectfully dissent in
part and concur in part with my colleagues’ decision.
Dated, Washmgton, D.C. June7,2017

Ph.l.hp A. Miscimarra, . "~ Chairman

NATIONAL LABOR RELATIONS BOARD
APPENDIX

NoTtice To EMPLOYEES
POSTED BY ORDER OF THE
MATIONAL L.ABOR RELATIONS BOARD
‘An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and has ordered us to post and obey this notice.

“ Anderson testified that he previcusly worked excavation for an-
other company, but be did not do so for the Respondent (Tr. 75). And
there is no evidence that Supervisor Scherrer knew that Anderson could
perform excavation work. or that cxcavanon related posmons were
available bctwccn July 30 and August 4.

4 Al of the niew hires except two started workmg the last*week of

August .Theé other two went to. work at “S1 Jay Street” performing’

“Concrete Superstricture” starting August 10 and 13, Tespectively.
“ There is no evidence that “Concrete Superstruchure” was the typc of the
work Anderson had performed for RHCG.

2 My colleagucs say- that “the R:spondc:nt Tegularly retumed em-
ployew 10 ‘work after employees w0k time -off for vacations and other
"reasons, including even the need to serve jail time.” To the extent they
assume that the Respondent would return employees to work regardless
of whether it needed more workers at that time, I belicve they fail to
consider Garofalo’s und.lspuicd festimony ‘that once employees leave,
. their ability fo retum to work depends on whcthcr there is an available
opening and sufficient work {Tr. 681).. As discussed above; the record
-shows that there was no available opening for Anderson at “the time he
sought to return. -Given tHe record evidence; there 'was no need-for’
Scherfer to affinmatively tcsufy that there was no work for Anderson at

ofher concrete jobsites.. Y S

FEDERAL LAWGIVES YOU THE RIGHT TO
Form, join, o assist a union - . '
“Choose representatives to bargain with us on your be-
half ' )
Act together wrth other employees for your benefit and:
protccuon

~ Choose not to engage in ‘any of these protectcd activi-
“tes.

"WE WILL NOT coercively question you about your union ac--

tvites. _
WE WILL NOT .discharge or otherwise -discriminate against

~any of you for supporting the Union of any other labor orgam

zation.
‘WE WILL NOT in any like or related manner interfere with, re-
strain, or coerce you in the exercise of the rights listed above.
'WE WILL, within 14 days from the date of the Board’s Order,
offer Clandio Anderson full reinstaternent to his former job or,

if that job no longer exists, to a substantially -equivalent posi-’
tion, without prejuchcc to his seniority or any other Tights or -

privileges previously enjoyed.

WE WILL make ‘Clandio Anderson whole for any loss of eam-
ings and other benefits resulting from his discharge, less any
net interim earnings, plus interest, and WE WILL also make him

whole for reasonable search-for-work and interim employment -

expenses, plus interest

WE WILL compensate Claudio Anderson for the adverse tax
consequences, if any, of receiving a lump-sum backpay award,
and- we WILL file with the Regional Director for Region 29,
within 21 days of the date the amount of backpay is fixed, ‘ei-
ther by agreement or Board order, a reéport allocating the back-
pay award to the ‘appropriate calendar year.

WE WILL within 14 days from the date of the Board’s Order,
remove from our files any reference to the unlawful discharge
of Claudio Anderson, and. WE WILL, within 3 days thereafter,
notify him in writing that this has been done and that the dis-
charge will not be used against him in any way.

- RHCG SAFETY CORP.

The . Board’s decision can.  be  found at
https://www.nirb.gov/case/29-CA-161261° or by using the :QR-

code below. " Altématively, you can obtain a copy of the decision
from -the Executive Secretary, Natiopal Labor Relations Board,

1015 Half Street SE., Washmgton, D.C. 20570-0001, or by cal]mg'

(202)273-1940.
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. Erin C Shaeﬁer Esq., 'for the General Counse].
David ‘A Tango Esq and Aaron- C. Carter: Esg,
for the Respondent:
Tamir Rosenblum Esq., for ﬂle Union.

DECISIO_N
' STATEMENT OF THE CASE -
RaYMOND P! GREEN Administrative Law Judge. 1 heard this
case on various days in' March and April 2016.

The petition “in 29-RC-157827 was filed on August 12,
2015.. Pursuant to a Stipulated Election Agreement approved

by fthe Regional Director on August 27, an election was con-’

ducted on September-18, 2015: The agreed upon voting-unit
was as follows:

Includjrlg ‘all full-time and reguiar part-time demolition work-
ers.

Excluding. all other -employees, mcludmg concrete workers,
cledcal and professmnal employees, guards and supervisors
as defined in the Act.

"In the, election, the challenges were sufficient in oumber to
affect the outcome: As a result; a hearing was conducted before
a hearing ‘officer designated by the Regional Director and a
_Teport was issuéd on November 13,:2015. The Regional Direc-

tor thereafter issued a Supplemental Decision on Challenged .

Ballots wherein he ordered that 20 of the challenged ballots be
opened and counted and that 9 challenges be sustained On
January 27, 2016, a revised tally of ballots was issued and this
showed that the challenged ballots were still sufficient in num-
ber to affect the outcome of the election

In the meantime, both the Union and.the Employer filed ob-
jections tothe election,

The Unijon filed the unfair labor practice charge in 29-CA~-

161261 on October2 2015. This charge was amended on No-
vember 30, 2015. On December 18, 2015, the Regional Direc-

tor issued a complaint in the unfair labor practrce case and this-

a]leged m substance

1. That by a text message on July 30, 2015, the Respondent
interrogated Clandio Anderson about his union activities.

2. That on or about July 30, 2015, the. Réspondent for dis-
criminatory reasons, terminated Claudio. Anderson.

" 3. That in September 2015, the Respondent threatened em-
-ployees wrth job.loss if they selected the Uniof as their sepre-
sentative.

4. That in September 2015, ‘the Respondcnt threatened em-
ployees with a reduction in pay if they selected the Union as
their representative.

. On February 17, 2016, the Regiopal Drrector issued a Sup-
plemental Decision on ehallenged ballots ‘and. Objechons At
the same “time, .he issued “am. Order - conso“hdanng 29-RC-
157827 with 29—CA—16L'261 In ‘this report, the Regional Di-
rector overruled some of the ob; ecfions: and ordered that a hear-
“ing be conducted a5 to” others Inasmuch as the Company, on
March 22, 2016; 'Wrthdrcwrts ob_,ecttons ‘the remam.mg objec-
trons were khgated o
Durmg ‘the hearing, ﬂ1e Umon and‘the Employer stlpulated to

-

the eligibility of 22 of the. challenged ballots. I thereupon or-.
dered that those ballofs be-opened and counted. T also conclud-

ed that the ballot 'of Padilla should not be-counted because the
evidence cleatly. showed that he had been terminated for non--
d.rscnmmatory Teasons beforc the date of the election.

On March 21 ﬂle ‘ballots of 22 md.mduals were ‘opened and
counted. But this did not result i a determinative vote. ‘There-
after; on March 22, .the Union and the Employer supulated that
an “additional 4° chaJlenged Jballots should be-opened. When
these ballots were opened and counted this resulted in“the issu-

“ance of a fourth talley of ba]lots that showed that 36 votes were

cast for the Union; 46 -votes were cast against union representa-
tion; and that the number of undetermmed cha]lenged ballots
now numbered seven. Because the challenges were 16 longer
determinative and ‘2 majority of the valid votes were cast
agdinst union representation, the employer withdrew its objec-
tions to-the election.

FINDINGS AND CONCLUSIONS
LJURISDICTION ~ +

It is agreed by all parties and I find that RHCG Safety Corp.
is an employer engaged in commerce within the meaning of
Section 2{2), (6), and (7) of the Act There is also no dispute
that the Union-is a labor organization within the méaning of
Section 2(5) of the Act.

T ALLEGED UNFAIR LABOR PRACTICES

The employer is engaged in construction work and its em-
ployees generally work in the field instead of at a home facility.
It has two facilities, one at 83 Main Street, Bay Shore, New
York, and the other at 112 12th Street, Brooklyn, New York At
times the Respondent has been referred to as Red Hook or Red
Hook Safety Corp. Basically, the company is- divided into two
divisions, one doing demolition work and the other doing con-
crete work Chnstopher Girofalo is the vice president of opera--
tions who oversees the demolition -division. :Tommy Frangi-
pane 1s the vice presxdent of ‘operations “and he oversees.the
concrete division. Each division utilizes supervisors who have
the awthority to dlscharge employees and to effeotwely recom--
mend hirng.

The- alleged. discriminatee, Claudio- Anderson, became an'
employee in August 2014 and worked i in the concrete-division.
In this. regard; it is-nofed that Union, which’ commenced its
organizing efforts in August 2015, focused. its atténtion on the -
demolition workers and not-on the employees who worked in
the concrete division. During 2015, Anderson worked at. a
number- of construction sites under the supervision of David
Scherrer, who in tim worked under the' direction of Frangipane.
The last jobsite that' Anderson worked'on was at 2301 Tillotson.
Avenue, Bronx New York. '

In Tuly 2015, while working at the’ Tlllotson ‘site, Anderson
Tequested an extended period of time to vrsrﬂns mother in Pan-
ama. This request was granted by Scherrer .

Soon thereafter, Anderson visited :the: oﬂices of. the Umon )
and among other tbmgs mgncd 2 umion “authorization: card. Also
present at the “Union’ s office Werc some ‘other - employees of the
Respondent.’ R

Before leavmg for Panama, Anderson s mother ca]led to tell
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‘hirn that he dldn’t need to.come after all. As a.result, Anderson
.and Scherrcr commumcated with each other via a series of text
‘messages about his retum to work between Tuly 30 and August
4, 2015:
“With respect to these text messages Anderson could not
- produce his phone ashe testified that about 5 days before this
trial started, he gave his phone 1o his sister in Panama When
‘directed to get the phone back; ‘the General Counsel and the
.Charging Party’s counsel thereafter advised me that the phone’s
text messages had been deleted when Andeérson’s sister regis-
tered the phone with her ‘own carier. “They therefore conceded

that if the phone was examined, it would not show the text mes-

sages.- This began to sound like the Tom Brady story.. (The
-quarterback for the Boston Patriots).

_Nevertheless, -phone records confirmed that a series of fext
messages weré transmittéd between Anderson’s <cell phone and
the cell phone of Scherrer between July 30 and August 4. This
contradicts the testimony of Scherrer who stated that he did not
send or receive text messages with Anderson during this period.

" Anderson testified that some time after his discharge, he no-

tified the Union about his firing and was ‘asked if he had any.

proof of discrimination.- He then took screen shots of the mes-
sages with Scherrer and these were ultimately transmitted by
the Union to the NLRB agent who was mveshgahng this
charge.

Given the entirety of the evidence, mcludmg the fact that the
phone records show fhat the text messages were sent not only

on the same dates but at the same times listed on the messages,

I conclude that the text messages that were transmitted by An-
derson to the Union were authennc even though they were not
retained on his own phone.! ‘The messages were as follows:
' From Anderson July 30,8:01-am
Somry David I fhing today is Friday.
From Anderson July 30, 4: 11 pm
HidavidI can, work tomorrow and Sa:uxrday'?

_From David Iuly 30 8:36 pm
‘What’s going on withu?”
"U working for Redhook oru woﬂong in the ymion? >

From Dawd.Tuly 3011:04pm .
'U gottotellmewhafs gomg on.

From AndersonTeply.’
1 was there to talk you today bui you left

From Anderson Angust 1 6 38 pm_

Hi davidI can Star work Monday whit you?
From Anderson August2 10:16 pin

Hi David I-can star work tomomow? .

From, Da\nd Teply:.
“No dght now' I filled your spot oome ieet me tomomow

¥ 'Dne Re'spondent filed'a petn:on T exelude these messages on’ ‘the

ground that they ‘were not completc -That may be o, but I-am-con-,

vinced that they -are’ authentic and: Therefore -are admlssxble Accordmg
) ly, Ideny the Respondent speuuon ’

: Hook

2 As prewously noted, the Companyls sometlmes .referred to asRed_A

Not right now’
From Anderson Angust 2 10.25 po
What time

‘From Anderson Angust 4 9:31 am .
Hi david good mommg what chns sa1d’7

On or about August 4, Anderson visited the Tillotson Ave-
nue jobsite and spoke to Scherrer Wwho told him’ that there was
no work for him. - According to the credited testimony of An-

‘derson, Scherrer. then- told him 't speak with Nick Rodrignez

who 15 .a nonsupemsory employee ‘who is oﬁen used by the

company to coiivey messages to Spanish spea]g.ng employees
‘When'"Anderson asked why he couldn’t work, Rodriguez told
him that Garofalo said ‘that.Anderson and some other guys
could not work for the Company anymore. Anderson reasona-
bly took this to mean that he was fired. '

In my opinion, the evidence shows, contrary to the Réspond-
ent’s defense, that Anderson was indeed discharged. The series
of text messages show that Scherrer Was not putting him to
work and when Anderson visited the jobsite on August 4, he
was told that there was no work for him. .The icing on the cake
was when Nick Rodriguez told him that the boss didn’t want
him wo:kmg for the Company anymore. And even though Ro-
d.nguez cannot be considered to bea supervisor, it was shown
that he acts as a messenger between thé company-and the Span-
ish speaking employees and that he has been used to transmit

notifications of termination. The text messages also show that .

the reason for Anderson’s discharge was the Company’s belief
that he was becoming involved with the Union.

Based on the above; I find that Anderson was discharged in-:
violation of Section 8(a)(1) and (3) of the Act. I also conclude
that by asking him .if e was working for the Union or for the .

company, the Respondent illegally interogated him in vmlanon
of Section 8(a)(1) of the Act- '

As noted above, thé Union ﬁled its election petition on Au- .
gust 12, 2015. In response, the company, with the advice of.

counsel, held a: series of meetmgs with employees before the
election. It dlso dJstnbuted a series of leaflets at the meetings.
These meetings, on ‘three separate dates, were conducted by
Garofalo at the various jobsites. He was msh’ucted to follow the

- scripfs that ‘are- essennally oontamed in the written ‘documents -
-that were passed out to employees .When Garofalo needed to

communicate with Spanish spealing employees, he utilized the
translator services of an office employee named Gabriella..
‘Out of about 80 plus employees,. the - General .Counsel pro-

duced two employees who testified abouf statcments allegedly

made by Garofalo at two separate meetings.

Raymondo Garcia testified that- Garofalo ‘through Gabriella,
said that there was no ‘work in Local 79 and that in Local 79
there were a lot of people who don’t work.

Lauro Padilla testified that -Garofalo said that if the Company °
.won, he .was _going to give. employees beneﬁm and vacations

and that if Local 79, loses they were' gomg to reduce employee

salanes

=3 Tnthis regard, there ismo alleganon that anythmg eom‘:amedm the- -
Vse ]eaﬂets \nolared theAct " i

,“ L P "e i ER
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.

~Neither of these assertions was corroborated by any ‘othér
persons who attended these- meetmgs
As to the testimony of Garcia, - Garofalo stated that in the

course ‘of his speech he did mention that there were many

members of Local 79 who were hot workmg whereas his em-
ployees were warking: To e this.is simply making a compari-

son between the work opportimities available to members of .
‘Local 79 in the mdusiry at large as compatred t6 the amount of

- work that the Respondent has made available to its own em-
ployees. I do not construe this as. a threat of job loss. "Tn addi-

tion, I’ credit- Garofalo’s ‘assertion’ that he neither made any’
promise of benefits nor made any. threats of benefit loss in rela- .

tion to the election. I shall therefore recommend that these
allegations of the complaint be dismissed.

~II 'EHE-OBJEC_’HONS

The evidence shows that the Respondent failed to provide an
adequate Excelsior-list And based on this failure and the fact
that the election was relatively close, I conclude that this objec-
tion should be sustained and that the election should be set
aside.

‘Pursuant to Excelsior Underwear, 156 'NLRB 1236 (1996)
an employer in a Board conducted election, is requued to file
with the Regional Director a list of the names and addresses of
all eligible voters within. 7 days after ‘either the approval of an
election agreement or the issuance of Decision and Direction of
Election.* The.purpose of this rule is to provide the petitioning
union an opportunity to communicate with eligible voters be-
fore the election - The failure to provide such a list or the sub-
mission of a substantially erroneous. list is grounds for setting
aside the election. George Washington University, 346 NLRB
155 (2005); Sonfarrel, Inc., 188 NLRB 969 (1971); Ponce Tel-
evision Corp., 192 NLRB 115, 116 (1971)

The Stipulated Election. Ageement required the Company to
submit to the Region for transmittal to the Union, a list of its
employees with their home addresses, phone nurabers and e-

mail addresses. This was agreed 10 by the Employer. The list

“that was submitted contained about .84 names and addresses.
However, 80 of the addresses were not correct and the Union
placed into evidence a group of 26 envelopes that were returned
by the Post Office. "Also, a union representative festified that

:when she and ofhers went to make home visits; the employeeS'

were not at the addresses on the Excelsior list

Additionally, the hst did ‘not contain arny phone numbers or
email addresses, notwithstanding évidence that the Company’s
supervisors maintained and mihzed employee phone numb_ers
"on their own cell phones:

Finally, the submitted- list did not contain the names of any
former employccs who worked for sufficient periods of time in

the prior 2 years ‘to-make them’ ehgfbie voters under WhaI is~
called the: Stemy—.Damels formula. Thus itis probable that the.

S

‘m NLRB V. Wyman-Gordan Co 394 U S 759 (1969) the ‘Su°
preme Cowt ipheld the validity of the ‘Fxcelsior Tule whcnxt stated that
*the objccuons -that the respondent raises ‘to the’ reqmrement of disclo-

sure were cleariy and cam:ctly answered by the Boam mn jts Excel.nor ’

decmon.
5 Tn the Stlpulated ElcchonAgreemcnI, the pam:s agreed ﬂ:ai dcm—
O]Itl(m employets who have been cmployed for a total 0of 30 woﬂang

-

submitted Excelsior list omitted an entire caiegory of employ-~

.€es 'who might have been ehgible voters if they had-been aware .

of the election:
The Union also alieges oﬂler conduct in support of. 1ts posi-

tion. that the’ election should be set aside. As I have coricluded

that the election should bc set. -aside based on the employer’ s
failure o’ prowde an accurate ‘and adequate Excelsior- hsf, I

‘need not deal with the-other obje ections.”

OONCLUSIONS OF LAW'-

1. By mterrogatng employees about their umnion- activities, -
the Respondent has violated Section 8(a)(1) of the Act. ’
2. By discharging Claudio Anderson because of his union ac-

tivities, the Respondent has \qolated Section 8(a)(1) & (3) of ;

the Act.

3. The unfair labor practices. affect commerce within the
meaning of Sections 2(6) and (7) of the Act. '

4. The Union’s objections regarding the failure to submit an
accurate and adequate Excelsior list are sustained.

5.- The conduct found to be objectionable is.sufficiently seri-
ous to set aside the election and to hold a new one.

REMEDY'

Having found that the Respondent has engaged in certain un-
fair labor practices, 1 find that it must be ordered to cease and
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act '

Having concluded that. the Respondent unlawfully dis-
charged Claudio Anderson, it must offer him reinstatement and
make him whole for any loss of earnings and other benefits
suffered as a result of the discrimination against him Backpay
shall be computed in ‘accordance with F. W. Woolworth Co., 90
NLRB 289 (1950), with interest at the rate -prescribed in New
Horizons, 283 NLRB 1173 (1987), compounded daily as pre-
scribed in Kentucky River Medical Center, 356 NLRB 6 (2010).

The Respondent shall also be required to- e)@unge from'its files .

any and all references to the unlawful rhscharges and to notify
the employee in writing that this has been done and that the
wmlawful discharges will not be used against him in any way.
The Respondent- shall file a.report with the Social Security
Administration allocating backpay to the appropriate, ‘calendar
quarters. The Respondent shall also compensate; the- -emplayee
for the adverse tax consequences, if any, of Teceiving one oOr
more tump-sum backpay. awards covering periods longer than 1
year. Don: Chavas, d/b/a Tortillas Dan Chavas, 361 NLRB No.
10 (2014). .

In addition to the above, the General Counsel seeks aremedy
that would require the Respondent to reimburse Anderson for
any ‘expenses incurred while seekmg interim’ employment
Although I can see the appropriateness of such a remedy, this is’

not the. cunentlaw _which treats such expenses as an offset to'a -

dlscrumnaicc s interim eammg As.the General Counsel is

days or morethhm 12 momhs immediately prcced.mg the -eligibility

date or who have been employed 43 days or more within the 24-months
m:medlately preceding the election ehglbll.rty date; would be eligible:to
vote. Citing Daniel Construction'Co:, 133 NLRB 264, 267 (1961); as -

‘modified by 167 NLRB:1078 (1967),/and Steiny & 'Col; 308 NLRB"
1323 (1992):

P
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asking that the Board change its current view of the law, I leave
1t to the Board to make.any changes it sees fit
-Finally, as many of these employees speak Spanish as their.
- first language, the notice.should be in English-and Spamsh .
On these findings of fact and conclusions of law and on the

T ennre record, T issue the, followmg recommended

ORDER

The .Respondcut, RHCG Safety Corp Brooldyn, New York,

its officers, agents, successors, and a531gns shall
© 1 Cease and desist from .

'(2) Discharging employees because of their membersh1p in
-or activities on behalf of Construction & General Building La-
borers, Local 79 or any other labor orgamzanon_

(b) Interogating employees about their union activities.

.(c) In any like or related manner interfefing with, restreumng,
or coercing employees in the exercise of the rights guaranteed-
them by Section 7 of the Act.

2. Take the following affirmative action necessary to effec-
tuate the policies of the Act.

(2) Within 14 days from the date of this Order, offer Claudio
Anderson, full reinstatement to his former job o, if that job no
longer exist, to a ‘substantially equivalent position, without
prejudice to his seniority or any other rights or privileges previ-
ously énjoyed and make him whole for any loss of earnings and.

_other benefits suffered as a result of the discrimination against
him in the manmer set forth in the remedy section of the deci-
sion.

(b) Within 14 days from the date of this Order, remove from
its files any reference to the unlawful discharge of Clandio
Anderson and within 3 days thereafier notify him in writing
that this has ‘been done and that the discharge will not be used
against him in any way. '

HO) Preserve and, within 14 days of a request, make available
to the Board or its agents for examination and copying, a]lpay--
roll records, social security payment records,- timecards, per-
“ sonnel records -and reports, and all other records riecessary to
analyze the amount of backpay due under the terms of this Or--
- der.

" (d) Within 14 days after service by the Region, post at its fa-
cilities in Brooklyn and Bay ‘Shore, NeW York; copies of the
attached notice marked “Appendn:_” Copres of the notice, on.
forms provided by the Regional D].rector for Region 29, after-
being-signed by “the- Respondent's ‘authorized representative,

-shall- be posted by the Respondent immediately upon receipt
and maintained for 60 consecutive days in conspicuous places
including all places where notices to'employees are customarily
posted. Reascnable steps shall be taken by thie Respondent to

§. If no exceptions are filed as provided by Sec. 102.46' of the
Board's Rules -apd Regulations; the findings; conclusions, and recom-
mended Order shall, -as provided in Sec. 102.48 of the Rules; be adopt-
ed by the Board and all ob_]ectrons to them sha]l be deerned waived for

“all purposes.
7 Tf+this Order i is enforced bya Judgment ofa Unrted States court of'
peals the words in. the notice reading “Posted by Order of the Na-

tional Labor Relations- Board” shall read “Posted. Pursuznt to a Jodg-

~ment of the United “States Court of Appeals En.forcmg an Order- of the
. Nahonal I.a,bor Re]atmns Boar " :

-

ensure that’ the notices are not' altered, defaced, oI covered by:
_any other material In -the, .event: thai, dunng the pendency of
these proceedmgs the Respondent "has gorie-out of business or. .
closed the facility involved in these proceed.mgs the Respond-:

ent shall duplicate and.mail, at-its, ewn-expense, 2 copy of the.

‘notice: to all current- employees a.nd former, employees €m="
“ployed by the Respondent at any time smce August I, 2015,
(€), Within, 21 days aﬂer service by the Reglon., file with the-

Regional Director a sworn ceruﬁcanon ofa responsrble ‘official

on a form provrded by the Region attestmg to the steps that the ;

Respondent has taken to ‘comply.

IT IS FURTHER ORDERED that Case 20-RC—157827 be ze-

manded to the Regional Director and that the election held on
September 18, 2015, be set asrde and that a new election be
scheduled _ )
Dated, Washington, D.C. May'18, 2016
APPENDIX
NOTICE To EMPLOYEES
POSTED BY ORDER OF THE

NATIONAL LABOR RELATIONS BOARD
An-Agency of the United States Government

The National Labor Relations. Board has found that we vio-
lated-the National Labor Relations Act and has ordered us to

‘post and abide by t’ms notice.’

Secuon 7 of the Act gives employees these rights.

To organize B '

To form, join, or assist any union

To bargain collectively through representatives of their
own choice

To act together for other mutual aid or protectron

“To choose not ta‘engage in any -of these protected con-
certed activities.

WE WILL NOT discharge employees because of their member-

Shlp in or .activities on behalf of Construction & General Build-~

ing Labarers, Local 79 or any other labor orgamzahon

‘WE WILL NOT interro gate employees about their union activi-
ties

WE WILL NOT in any like or related manner interfere with, re-

strain, ‘or coefce.employees in'the rights guaranteed to them by

Section 7 of the Act.”
' RHOG SAFETY CORP.’

"The Administrative Law Iudge s decision can be found at

www.nlrb.gov/case/29-CA~161261 or by using the QR code
below.’ Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,

1015 Half Street,-SE. _Washmgton, DC 20570 or by calling,

(202) 273-1940.

;
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UNTTED STATES COURT OF APPEALS
‘FOR THE SECOND CIRCUIT

At a stated term of the United States Court of Appeals fot the Second
Circuit, held at the Thurgood Marshall United ‘States Courthouse 40 Foley Square,
1n the City of New York, on the 10® day of October,'two thousand seventeer. '

Present: Reena Raggi,
Peter W. Hall,
Susan’L. Carney,
Circuit Judges.

NATIONAL LABOR RELATIONS BOARD

Petitioner, . Docket 17-2213
-~ V. .

RHCG SAFETY CORP. - : Board Case No.:
29-CA-161261
Respondent.

TUDGMENT ENFORCING AN ORDER OF THE
‘NATIONAL LABOR RELATIONS BOARD

THIS CAUSE was submitted upon the application of the National Labor
Relations Board for entry of a judgment against Respondent,; RHCG Safety Corp.,
enforcing its Decision and Order in Case No. 29- CA-161261 dated June 7, 2017,
and reported at 365 NLRB No. 88. The National Labor Relations Board having

.moved for enfry of a default judgment enforcing its order against RHCG Safety
Corp and the Court having considered the same, it 1§ hereby

ORDERED AND-ADJUDGED by the Court that the Respondent, RHCG
Safety Corp., its officers, agents, successors; and assigns, shall abide by and
perform the directions of the Board set forth in its-order: (See Attached Order and
Appendix)
Mandate shall issue forthwith,

FOR THE COURT
Cathenne O’ Hagan Wolfe Clerk
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NATIONAL LABOR RELATIONS BOARD
Y.

'RHCG SAFETY CORP.

RHCG Safety Corp., Brooklyn, New York, its officers, agents, successors, and
assigns, shall R

1. Cease and desist from
(a) Coercively interrogating employees about their union activities.

(b) Discharging or otherwise discriminating against employees for
~ supporting the Union or any other labor organization. ' '

(c) In any like or related manner inteffeﬁ_ng with, restraining, or coercing
employees in the exercise of the nghts guaranteed them by Section 7 of
the Act.

2. Take the following affirmative action necessary to-effectuate the policies of
the Act.

(a) Within 14 days from the date of this Order, offer Claudio Anderson full-
reinstatement to his former job or, if that job no longer exists, to a
-substantially equivalent position, without prejudice to his seniority or
any other rights or privileges previously enjoyed.

(b) Make Claudio Anderson whole for any loss of earnings and other
‘benefits suffered as a result of the discrimination against him, as set
forth in-the remedy section in the judge’s decision, as amended in this
decision.-

(¢) Compensate Claudio Anderson for the adverse tax consequences, if any,
‘of receiving a lump sum backpay award, and file with the Regional
Dlrector for Region 29, within 21 -days of the date the - amount of
backpay is fixed, either by, agreement or.Board order, a report allocating
the backpay award to the appropriate calendar year.

(d) 'Within 14 days from the date of this Ordet, remove from its ﬁles amy-
reference to the unlawful discharge, and within 3 days thereafter, notlfy:
Claudlo Anderson .in- writing that this has been: done ‘and- that the
dlscharge will not be used against him In .any- way.-

(e) Preserve and, within 14 days ofa request or such addltlonal time as.the
Regmnal Director- may allow for good cause shown, proV1de at a




—_—
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reasonable -place designated by the Board or its agents; all payroll
records, social security payment records, timecards, personnel records,
and reports, and all other records, mcludmg an electronic copy of such

records if stored in electronic form, necessary to analyze the amount of
backpay due under the terms of thJs Order.

® Within 14 days after service by the Reg10n post af its Brooklyn; New
York facility- copies of the attached notice ntarked “Appendlx » Copies
of the notice, on forms prov1ded by the Regmnal Director for Reg1011 29,
after being signed by the Respondent’s authorized representative,- shall
be posted by the Respondent and maintained for 60 consecutive days in;
conspicuous places including all places where notices to employees are
customarily posted. In addition to physical posting of paper notices, the
notices shall be distributed electronically, such as by email, posting on
an intranet or an internet site, and/or other eléctronic means, if the
Respondent. customanly commumcates with its employees by .such
means. . Reasonable steps shall be taken by the Respondent to ensuire that :
the notices are not altered, defaced, ot covered by any other matenal In
the event that, during the pendency of these proceedings, the Respondent
has gone. out of business or closed the facility involved in these
proceedings, the Respondent shall duplicate and mail, at its own
expense, a copy of the notice to all current employees and” former
employees employed by the Respondent at any.time since July 30 2015

(g) Within 21 days after service by the Region, file W1th the Regional
Director a swomn certification of a responsible oﬂimal on a form:
provided by the Region attesting to the steps that.the Respondent has
taken to comply.
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APPENDIX
NOTICE TO EMPLOYEES

POSTED PURSUANT TO A IUDGMENT OF THE
UNITED STATES COURT OF APPEALS ENFORCH\IG ,
AN ORDER OF THE NATIONAL LAB OR R.ELAT[ONS BOARD.
Anl Agency of the United States Govemment

The National Labor Relations Boa:rd has found that 'we ¥iolated Federal labor law and
has ordered us to post and obey this notice:

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a ynion

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT coercively question you about your union activities.

WE WILL NOT cﬁjscharge or otherwise dis'cﬂmjnate against any of you for
supporting the Union or any other labor organization.

WE WILL NOT in any like or rélated manner interfere with, restrain, or coerce you
in the exercise of the rights listed above.

WE WILL, within 14 days from the. date of the Board’s Order, offer Claudio
Anderson full reinstatement to his former job or, if that job no 1onger exists, to a
substantially equivalent position, without prejudice to his seniority. or any other
rights or privileges previously enjoyed.

WE WILL ‘make Claudio Anderson whole for any loss of earnings and other
benefits resulting from his discharge, less any net interim _earnings, plus interest,
and WE WILL also make him whole for reasonable search-for-work and interim
-employment expenses, plus interest.

WE WILL compensate Claudio Anderson for the adverse tax consequences, if any,

of receiving a lump-sum backpay award, and WE WILL file with the Regional

‘Director for Reglon 29, withm 21 days of the date the amount of backpay i fixed,
either- by agreement or Board order a‘report allocatmg the bac@ay award to the
appropriate calendar year.

‘WE WILL, within  14. days from the date of the Board’s Order, remove fom: our.

files any. reference to the unlawful dlscharge of Clandio ‘Anderson, and WE WILL,

S SO
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within 3 days thereafter, notify him in writing that this has been done and that the
discharge will not be used against him in any way.

]

‘RHCG SAFETY CORP.

The Board’s decisidn can 'be_fdund at ht:tp\s://\ivww.nlrb.gov/ca_se/ZS%A—lGl_ZéI or by using ‘Ehe QR code
below: Alternatively, you can -obtain a copy of ‘the decision from the Executive Secretary, National Labor
Relations Board, 1015 Half Str_eét S.E., Washington, B.C. 20570-0001, or by calling {202) 273-1940.




FORM NLRB-31

SUBPOENA DUCES TECUM

"UNITED STATES OF AMERICA
'NATIONAL LABOR RELATIONS BOARD'

To . Custodidn of the Records- DN Callahan, Inc. 212 Cleveland)Avenue, Staten Island, NY 10308

As requested by _Aggie KAPELMAN, on behalf of the General Counsél

whose addressis _Two Metro Tech Center Smte 5100, Brook]yn NY' 11201»3 838

(Street) ; ' (City) T Gae) @P)

'YOU ARE HEREBY REQUIRED AND DIRECTED TO APPEAR BEFORE . the Regional Director'or his/her designee

at  Two Metro Tech Center, Suite 5100

‘of the' National Labor Relations Board

in the City of- Brooklyn; NY

on  November 29, 2017 . at 5:00PM

RHCG Safety Corp.
or rescheduled date to testify in _29-CA-161261, 29-RC-157827

or any adjourned

(Case Name and Number)

And you are hereby required to bring with you and produce at said time'and place the followrng books, records,
correspondence, and documents:

SEE ATTACHMENT

if you do not mrend to comply with the subpoena, within 5§ days (excluding ‘intermediate Saturdays Sundays, and holidays) after the. dare the
subpaena is teceived, you must petition in writing to revoke the subpoena. Unless filed through the Board's E-Filing system, the petition to revoke
must be received on or before the official closing time -of the receiving office on the last day for filing. If filed through the Board's E-Filing system, it
may be filed up to 11:59 pm in the local time zone of the receiving office on the last day for fi filing. Prior to a hearing, the petition to révoke should be
filed with the. Regronal Director: during a hearing, it should be filed with the Hearing Officer or Administralive Law Judge conducting the hearing.

See Board's: Rules and:- Regulations,” 28 C.F.R Section 102.31(b) (unfair labor practice proceedings) and/or 29- C.F. R..Section 102.66(c)

(representation proceedings) and 29-C.F.R Section 102.111(a)(1) and 102 113(b)(3) {time computation).- Failure to follow these rules may result-in’

the loss of any ability o raise objections to the- subpoena in court.
Under the seal of the National Labor Relations Board, and by drrectron of the.
B-1-YXA5JZ Board, this Subpoena is
| Issued at Brooklyn, NY

Dated:  November 08, 2017

A WW%

Chairman, Nationat Labor Relations Board

OTICE TO WITNESS Witness fees for attendance subsus(ence and mileage under this subpoéna are payable by the party at whose requesl

the -witness is subpoenaed -A witness_appearing at.the request of the General Counsel of the Natronal Labor Relahons Board shall submlt 1his -

subpoena with the voucher when- clarmmg rermbursement

PRIVACY ACT STATEMENT

'Sohcrtanon of the lnformatlon on thrs ‘form is authonzed by the Nat:onal Labor Relatrons Act (NLRA) 29 U.S.C. § 151 et seq. . The prlncrpal usé of
‘the rnfonnatlon is o .assist the. Nauona! Labor Relations Board (NLRB) in’ processing represeniatlon and/or unfair labor. practlce proceedmgs and
“related proceedmgs ‘of litigation. The'rdutine uses for the information are fully set forth in the Federal Regrster 71 Fed. Reg. 74942-43 (Dec. 13;
2006). The NLRB will furthér explain these uses upon request, Drsclosure of this mformahon to the NLRB"is mandatory in that failure to supp!y the
informatian may cause the NLRB to seek enforcement of the subpoena in federa! court!

'EXHIBIT 3 -+




Case 29-CA-161261,

RETURN OF SER'
29-RC-157827 OF SERVICE

| certify that, being a person over 18 years of

: y age, | duly served a copy of this subpoena-
B-1-YXASJZ- : 96, 1 duly served & copy of This subpg
- [ byperson
O by certificd mail
{0  by'registered mail
- O by té’!ggraph .
(Check . : i) by leaving copy at principal.
‘method "—  office or place of business
‘used.) at

on the.named person on

November 8 2017

(Mohth,'day, and year)

Leila Robles

(Name of person making service)

Group Secretary

-(Official title, if any)

CERTIFICATION OF SERVICE
| certify. that named person'was in’

attendance as a witness at

on

(Month, day or days, and year)

. (Name of person ét_ertif.‘ying){

(Official fitle)




RIDER FOR SUBPOENA DUCES TECUM NO. B-

v

Re: RHCG Safety Corp
‘Cage’ Nos 28- CA-161261 and 29-RC-157827

DEFINITIONS :AN DINSTRUCTIONS

_(1) The word document or documents means, ‘without: hmrtatron the foltowrng
‘items, whether prrnted or recorded. or reproduced by any other mechanical process or
,wntten or produced by hand, or any existing printed, typewntten handwritten or
otherwise recorded material of whatever kind ‘and/or character, including, but not limited
“to: agreements commumcahons correspondence telegrams, mailgrams, letters,
memoranda, facsimile transmissions; minutes, notes: of any character; notés of
‘meetings, diaries, calendars, statements; affidavits, .charts, repoits; photographs, .
_mrcroﬁlm or mrcroﬁche audio :and/or video tapes statrstrcs ‘pamphlets, newsletters,
press.releases, bulletins; transcnpts summaries, telephone bills, notes of records
memonallzmg or regardrng telephone conversations, notes, summaries or records
memonahzrng of refating to personal conversatrons - meetings, interviews. o,
conferences,. transcrlpts or- summaries or reports-of. investigations andfor. negotiations,
drafts, internal or 1nter-oft'ce memaoranda or correspondence ‘lists, personnel:
documents, employment apphcatrons payrolt records, time cards, time and.attendance
records flyers, feaflets, texts of speeches, books, records tax records, bookkeeprng
-and/or accountrng WOrk papers; ‘canceled checks, accounts -account recervable records,
ledgers, journals, purchase orders, invoices, bills of lading, brtlmg slips, delrvery records;
',recervrng records, data contamed in computers computer printouts, computer discs
and/or files and electronic'mail and all data contained therein, including. material stored’
on hard dnves that may. be retneved any marginal or post it" or “sticky pad® comments
appearing on or with documents,-and all other wrltrngs ﬁgures or symbols of any kind,
including but not hmrted to carbon photographlc or other duplicative copies of any such
.material in the possesspon of .control of or.ayailable 16 the subpoenaed party or-any-
'agent representatrve or other persons actmg in cooperatron W|th in concert wrth oron.
behalf of said subpoenaed party. .

’(2) ‘The. word "person or’ persons means: natural Persons, corporatron(s)
partnershrp(s) sote propnetor(s) assocratron(s) or any other Kind of: entrty

(3) Whenever used in.this subpoena, the s1ngular shall be deemed to lnclude the’
pturat -and.vice versa; the present tense shall be ‘deemed.- to, include’ the past tense and:
vice versa; the' masculine shall be deertied to include the temrnme and.vice versa; the,
drs;unctrve ‘or” shall. be deemed to lncludethe conJuncflve ‘and;” 'V|ce versa; and the:
-words* each’ “every" “any and all ’shall be deemed to mctude each of the other
words :




(4) References to the pames shall be deemed to mclude any-and all‘of thelr ofﬁcers
‘agents and representatrves

(5) ‘This subpoena applies to documents in your possession, custody or control as
well as your preserit or former agents attorneys accountants, advisors: rnveshgators
‘and any- other persons or companies directly or rndrrecﬂy ernployed by or connected
with you.

'(6) As'toany documents not: produced in compliarice. with fhis subpoena on any
' ground or if any document requested was, through inadvertence or.otherwise,
destroyed of is no longer-in.your possession, please state:

the author;

the recipierit;

the name of €ach person to whom the original or a copy was sent;
the date of the document;

‘the subiject. matter of the- document; and.

‘the circumstances under which the document was destroyed,
withheld or is no longer in.your possesslon

D000

(7)y  This request is continuing in character and if additional responsive documents
come to your attention: followrng thé date of production, such documents must be
promptly produced: >

(8).  This request seeks production-of all documents.described, including all drafts
and non-identical or distribution copiés.

(8)  This request seeks productlon of responsive documents iri ‘their entirety; ‘without
abbre\natron redaction, deletion or expurgation.

.l" )
,(10) When used in this subpoena, the term * books and records including”means all
documents that, in: whole or.in part, discuss, descnbe mention, pertain to, reflect;- refer
to or. relate 1o the subpoenaed item.

(11)  All-documents produced pursuant to this subpoena are to be organized
according to the subpoena paragraph to which the. document(s) are responsrve Labels

referring to that subpoena paragraph are to be affixed to each dociment or set of
, documents.

(12) Electronrcally stored mfonna’non should be, produced:in the form orforms in Wthh-_

itis ordrnanly malntarned or-in ateasonably usable. form or, forrns

<-
- .




RIDER
1, DN Callahan; Iné.'s (* DN’)ArtrcIe of lncorporatlon inclusive of all amendments

2. Such books and records, lncludrng but not limited. to'the Artrcte of InCOrporatlon
stock: certrﬂcates stock record books; transfer books, corporate mrnute books, as will
show the names, addresses and titles of all DN drrectors officers and stockholders

3. Such books and records, mcludrng but not lrmrted to payroII and: personnel i les
as wrlJ show the identity, date of hire, job title, job’ dutnes and descnptlons of all
managers and supervisors employed by DN during the period August 1, 2016 to
present.

4, Such books and records, including but not limitéd to payroll and ‘personnel files,
as will show the identity, date: of hire and JOb function of alt employees employed by DN’
during the period August 1, 2016 to present.

5. Such: books and records, mcludrng but not limited to service contracts accounts
receivable Journals arnid invoices as will show all clients of DN ‘and the services provided
to them during the: period August 1, 2016 to present. .

6. Such-books and records, including but not limited to accounts payable journals
aand invoices, as will show all suppliers of DN during the period August 1, 2016 to.
present.

7 Such books and records, including ‘but not trmrted to cettificates and/or
registrations of ownership, as will show the ownershlp of all motor vehicles purchased
by DN, rncludmg all documentation of any liens, security mterest or loans for which such
vehrcles were pledged as collateral during’ the period August 1, 2016 to present.

8. Such books and records,. including but not limited to lease agreements as will’
show.all motor vehicles Ieased by DN duting the perlod August 1 2016 to present

9. Such books and records including but not hmrted to certrfcates and/or
‘regtstratlons of ownershlp as will'show the ownershrp of-all equrpment purchased
and/or used by DN, including all documentation of any liens, security interest or loans
for which such equipment were pledged as coIIateraI dunng the period August 1, 2016
to present ‘

10. Such books and:records, lncludrng but not Irmlted to leasé agreements as will
'show all equrpment leased by DN durmg the pernod AugusH 2016 to present
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STATE OF NEW YORK

DEPARTMENT OF STATE.

I hereby. certify that the annexed: copy has been comipared with the
original document in the custody of the. Secretary of State and that the same
18 true copy of said orlgmal

WITNESS my hand and ofﬁaal seal of the
Department of State; at the Clty of Albany, on
December 30,2015,

Anthony Giﬁrdﬁia _
- Bxecutive Deputy Secretary of State

Rev. 06/07.




CERTIFICATE OF INCORPORATION
OF
DN CALLAHAN, INC.

" Under Section 402 of the Business Corporation Law”

1, the undersigned, a natural person of at least 18 years of age, for the purpose of forminga
corporation under Section 402 of the Business Corporation Law of the State.of New York hereby

-certify:

FIRST:

SECOND:

THIRD:

FOURTH:

FIFTH:

SIXTH:

‘The name of the corporation-is:

"'DN CALLAHAN, INC.

This corporation is formed to engage in any lawful act or activity for which a corporatlon
may be organized under the Business Corporation Law, provided that it is not formed to
engage in any act or activity requiring the.consent or.approval of any state official,
department, board, agency or other body without such consent or approval first being
obtained.

The county, within this state, in which the _ofﬁce of the corporation is to be located is
RICHMOND.

The total number and value of shares of common stock which the corporation shall have
authonty to issue is: 200 SHARES WITHNO PAR VALUE.

The Secretary of State is deswnated as agent of the corporation upon whom process
against it may be served. The. address within or without this state to which the Secretary of
State shall mail-a copy of any process against the corporation served upon him or her is:

DARIA CALLAHAN

212 CLEVELAND AVE.
STATEN ISLAND NY.10308

‘No Director of this corporation shall be personally. hable to the corporation, or its
'shareholders for damages for any breach of duty in such capacity,_ provided that this-

provision shall not {imit the.liability of-any director if a Judgment or other final

.adjudication, adverse to him, estabhshes that his act or omissions were in bad faith or

involved.intentional misconduct or a knowmg violation of law or that he personally gained

n fact a ﬁnamcml proﬁt or other advantage, to which he was not legally entitled or that his
'vacts vmlaied SECUOD 719 of the New York Busmess Corporahon Law!

SEVENTH:

Ihe holders of any of the corporanon s equity sha.res shaH be entlﬂed to preemp’uve n:,hts m

: accordance 'Wlth the provwlons of BCL ‘section, 622 N ‘ =

‘.

0S-1239-f:11 (Rev. 02/12)

"FILE NUMBER: 151230010763- DNOG T 4971142

o



1 certify that I have read the above statements, I am authorized fo sign ‘this Certificate of In¢orporation,
that the above statements are true and correct t6-the best of my knowledge and belief and that my. ’
signature typed below conshtutes my signature.

']RUDI WINTER (51g11aturs)

TRUDI WINTER, ]NCORPORATOR- '
BLUMBERGEXCELSIOR

236 BROADWAY.

MENANDS, NY 12204

Filed by:

BLUMBERGEXCELSIOR CORPORATE SERVICES, IN C.
236 BROADWAY _

MENANDS, NY 12204

BLUMBERGEXCELSIOR CORPORATE SERVICES INC. (39)
DRAWDOWN
" CUSTOMER REF# 136939

FILED WITH THE NY; S DEPARTMENT OF STATE ON:: 12/30/2015
FILE NUMBER 151230010263; DOS ID: 4871143

Daia A A7







"MAIN BROOKLYN OFFICE
1602 McDonald. Avenne, Brooklyn, New York 11230.

TURTURRO LAV/.PC

Phone: (7118.)38:4-:72'323‘7:0,; Elf_ (718)'384f2555' o “E-Mail: haﬁg@hmele@c.comb' www.turturrolawpe.com

)

Méi:t]‘:\ew]_..Tu.rtu:r-_ 1 o-,"E;sq. {Managing Partner)
"Natraj'S. Bhushan, Esq. {Partner)
Anthony A~ Nozzolillo, Esq, (Of Counsel)

“admitted in NY 20d NJ

. _ November 17, 2017
Via Certified Mail
Aggie Kapelman, Esq.
Two Metro Tech Center, Suite 5100
-Brooklyn, NY 11201

‘In the matter of RHGC Safety Corp., Case No. 29-CA-161261, 29-RC-157827
_Subpoena Duces Tecum Mailed to DN Callahan, Inc.

Our law firm represents DN Callahan, Inc. In response to the NLRB Subpoena Duces
Tecum mailed to DN Callahan; Inc. on November 13,-2017, please note that DN Callahan
objects to and hereby ICSPOIldS to the subpoena as follows:

A review of the referenced case makes no mention of DN Ca]lahan, Inc. nor is DN Callaha.n, Inc.
a party to said case. Acoordmgly, DN Callahan, Inc. objects to the subpoena based on the fact
that-it, seeks irrelevant information that has no bearing on the referenced case. Subject to this
obj ecuon, DN CaJlahan, Tnc. _states that.is has no relevant responsive documents in its custody,
"pOSsession, o1 control

Sincerely,-
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Kapelman, Aggle

From: Natraj Bhushan <natraj@turturrolawpc.com>

Sent: ‘Tuesday, November 28, 2017 4:42 PM

To:’ _Kapelman, Aggie

Subject: Re! RHCG Safety Corp., Case No. 29-CA- 161261 et al.

NxGen: Uploaded |
Ms: Kapelman, - N "

T write to conﬁlm that DN Callahan is WIﬂldIaWUlg its objections to the document subpoena served on'it and
will provide any responsive documents within its possessionin ! the a]lotted 14 d.ays

Best, 3
Natraj

On Tue, Nov 28,2017 at 10:31 AM Kapelman, Aggie <Aggie.Kapelman@nlrb.gov> wrote:

Dear Mx. Bhushan:

Pursuant to our conversation yesterday, please send me an email by 5:00 today stating that DN Callahan.
withdraws its objections stated in your November 17, 2017 letter. The Region has agreed to extend the
deadline for all documénts an additional 14 days. The due date is now 5:00 p.m., Wednesday, December 14.

IfI do not receive an emeul I wﬂl assume that DN Callahan will not be complymg with the subpoena and the
Region will treat the 1etter ‘asa Petmon to Revoke. Whereupon, the Petition and the Regton S response will be
filed with the Board in Washmgton for a decision.

-

Aggi.e' Kapelman -
Attorney

National Labor Reléﬁohs B'oa.ljd

Region 29.

rI‘.Wo Metro'vl‘ech_v C_en'ter,,”S_uite 51_{')0}

~

"Brook_lﬁ_', New York 11201 &

" (0): 718 7656204 /.(8): 718 330-7579




Natraj S. Bhushan, Esq.

TURTURRO LAW, P.C.

1602 McDonald Avenue

Brooklyn, NY 11230

Telephone: (718)-384- 2303

Fax (718) 384-2555 -
E-Mail natraj@turtifrolawpc.com:

Visit our website at: WWW. turturrolawpc .com.

.CONFIDENTIALITY NOTICE The transmrﬁed information i is attorney-privileged and confidential, and is intended only for
the person or entity fo which itis. addressed If the reader of this message is notthe rntended recipient,; you are hereby
notif ed that any.review, fe- transmrssron ‘disseminiation or other use of, or takrng of any actlon 1n reliance upon, this
information by persons.or ‘entities other than the intended recipient is prohrbrted If you received this transmission in error,
please:contact the sender by reply e-mail il or by telephone at 718-384-2323,.and delete and destroy all copies of the
material, including all copies stored in the recipient's computer, printed, or saved to disk. Thank you for your cooperation.




MAIN BROOKLYN OFFICE
1602 Mc_Dbna}.»ld ‘Avénue, »Broair.lyr‘l,“ New Y(‘Jr]i.:”m?ﬁ"

TURTURRU U\\/\/ PC

_.Phone (718) 28 4_2323 o: Fax. (713) 384 2555 0. EMa.ll natral@turturrolawpc.com 0. wwwtm:tm:rolawpccom

'Matthew] Tuxturfo, Esq (Managmg Parmer)
.*NatcaJ S. Bhushan, Esq (Partuer)
Anﬂlony A N ozzoh]lo, EscL (of Cotnsel)

tadmitted in NY and N]

December 14, 2017,

% ia E-Maﬂ and FeiiE)r

Attn: Ms. Aggle Kapelman
"USA Nanonal Labor Relations Board
Two Metro Tech Center

Suite 5100 _

Brooklyn, NY11201-3838

In the matter of RHGC Safety Corp., Case No. 29-CA-161261, 29-RC-157827"
“Follow Up Response To Subpoena Diices Tecum Mailed to DN Callahan, Inc.

Dear Ms. Kapeiinanl;

‘Our law firm represerits DN Callahan, Inc. I Tesponse to the NLRB Subpoena Duces Tecum
-mailéd to:DN Callahan, Inc. ‘on November 13, 2017, please note that- DN. Caﬂahan hereby
responds to the subpoena and, produces the fo]lowmg, relevant responslve documents that arein
[its custody, possessron, or control &

DOF ﬂmg Recerpt for DN Callahan, Inc,,

(2) EIN for DN Callzhan, Inc,;

3). Ceruﬁcate of lncorporatron for DN Callahan, Inc.;- y
(4 Byiaws of DN CaJlahan, Inc.; and, ~
(5) Shareholder Agreement of DN Callahan, Inc

A

'Please ‘note’ ﬁzrther that DN Ca.Uahan' is nerther an .alter-ago. of nor-is rt aﬁﬁhated W1th RHGC:‘
'Safety Corp: It nelther has common OWnCl‘Shlp with RHGC Safety Corp.. nor‘does it Inanage.or
“comfrol.its: a:Efalrs Inr fact, as; set forth below (and i ‘the -encloséd documents) DN Callahan Has:
Aonly one owner- smce mceptlon, t0 Wit Dana Ca]lahan, and, ne1the1' she nor DN Ca]lahan have_
any dealmgs WlﬂlRHG’C Safety Corp

P m—— m——r_ e,




If you have any questions or need. any further information from DN Callzhan, please feel freeto
contact me at. 718 384-2323. -

Natrafs Bﬁhshan, Esqulre
Attorneys for DN Callahar; Tnc.

Enc.




Kapelman Aggle

From: Kapelman, Aggre

Sent:r Tuesday, December 19, 2017 10: 23 AM

To: natraj@turturrolawpc com’

Subject:- ‘RHCG Safety Corp., Case Nos. 29-CA-161261; 29- RC 157827

Deaer.'_'Bh.ijst_f\an:

lamin recerpt of the few documents DN Callahan, Inc. {" "Callahan” )produced pursuant to the Board’s November 8 2017
subpoena It strains credulity that Callahan is not in “custody, possession, of control” of its payroll personnel files,
servnce contracts and a.myriad ofother items Callahan was. reqUIred to produce under the subpoena lam extendlng the
date'to produce these documents to Wednesday, January 37at12: 00 p.m. 1f we-do not receive the’ remamlng documents
requ1red under the subpoena or if Callahan does not prowde a sufficient and detalled explanatlon asto why it does not
have th_ese documents.in its custody, possession or control, | will recommend that my office consider enforcmg the
subpoena in Federal Court. ’

Aggie Kapelman .
Attorney

Natlonal Labor Relations Board

Region 29:

Two MetroTech Center, Sunte 5100

Brooklyn, New York.11201

(0): 718 765-6204 / (f): 718 330-7579







Kapelman, Aggie

From: : Kapelman, Aggie

Sent; Wednesday, December 20 2017 9 02 AM

To: ‘Natraj Bhushan':

Subject: RE: RHCG Safe’(y Corp Case Nos. 29- CA 161261 29 RC- 157827

Natraj, ) - s

| wrll extend the date’ for producuon of documents‘to January 8 atS p m however there’ WI|| be no further
extensnons Please note that DN Callahan prewously withdrew its obJectlons to ‘the subpoena

t

I'wish you hap'py:'ho!idays"and' an énjoyable vacation.

’n

Aggie.

From: Natraj _B_hus_han,[mai_l_.to:natraj@turturrolawpc.corn]

‘Sent: Wednesday, December 20, 2017 8:51 AM

To: Kapelman, Aggie <Aggie.Kapelman@nirb.gov>

Subject: Re: RHCG Safety Corp.; Case Nos. 29-CA-161261; 29'-'RC-1‘578_27

Ms. Kapelrnan,

l amin recerpt of your response emajl. As to this follow.up request, | will go back to the client to see
what other responsive documents it may have {while reserving DN's objection to their relevance)
That said, | will be out of the country from 12/21/2018 - (the morning. o’r) 1]5/2018 so0 I'd ask that-any
foJIow up response be ex’[ended to January 8, 2018 at 5pm

Best, b
N atraj ¥

On Tue, Dec 19 2017 at 10 22 AM Kapelman., Aggle <A le. Kaoelman@nlrb gov> Wrote v *

Dear Mr. Bhushan:

L am in receipt of the few documents DN Ca]lahan Ine. (“Ca.llah )produccd pursuant to the Board’s:
November 8, 2017 subpoena It strauns creduhty that Ca.llahan is.not in “cuistody, possession, or con’tIol” of. 1ts
payroll, personnel files, servicé contracts and a mynad of other 1tems Ca]lahan ‘was requnred to produce under
the subpoena Iam: extendmg the date to produce these documents to Wednesday, RE: anuary 3yt 12: 100 pm:If
“we do miot receive the remaining documents Tequired under the subpoena, orif CaJlahan does not prowde a
"sufﬁc1ent and detauled explanahon as to Why it does’ not have these documents in 1ts custody, possession or -
control I will. rccommend that my oﬂice con51der enforcmg the: subpoena inF ederal Coun




Aggie Kapelman

Attorney

National Labor Relations Board .
Region 29

Two Meh'o’l‘-ec}‘i Cenfer‘, Suite 5100
BrO‘oHYp; Ngw_fi_%i;rlg 1:1101 .

(0): 718 765-6204 1 (£): 718 330-7579

Natraj S. BhuSha_rl, Esq.

TURTURRO LAW, P.C.

1602 McDonald Avenue

'Brook!yn NY 11230

Telephone: (718) 384-2323

Fax: {718) 384-2555.

-E-Mail: natrai@turturrolawpc.com.

Visit our website at: www.turturrolawpc.com .

CONFIDENTIALITY NOTICE The transmitted information is attomey privileged and confidential, and is intended only for
the person or entity to which it is addressed. If the reader of this message is not the intended recipient, you are tiereby
notified that any review, re-transmission, disseminatior.or other use of, or taking of any action in reliance upon, this
information by persans-or entities other than the intended reCIplent is prohlblted If you received this transmission in‘error,
please contact the senderby reply- e~ma|l or by telephone at 718-384-2323, and delete and destroy all copies ofthe
-matenal; including all copies stored in the recipient's computer prlnted or saved to disk. Thank you for your. cooperanon

o e




anuary 8, 2018 Ca

Umted States Government
Natlonal Labor Relatlons Board
Two- Metfo Tech Center

"Smte 5100

Brooklyn, NY 11201-3838

Re: RHCG Safety Corp.
Case 29-CA-161261.

-Ms. Farben,

in regards to the above-mentioned case, RHCG Safety Corp.isno Ionger in busmess There. has been no
payroil paid out of this company sinice January 16, 2017, no business has been conducted since that
date.

The notice sent to RHCG Safety Corp. asks for the company to comply with the Court fudgement;
however there is.no company that exists that can comply with the notlce There are ro jobs available to
reinstate Mr. Claudio Anderson, in any capacity. There is.no company to make Mr. CIa udio Anderson
whole for any lost wages. There is no location tg post Notices to Empioyees nor are there any
‘employees

Also, please note that the letter sent to RHCG Safety Corp. was. addressed to Mr. Sa!vatore Carucci,
President. Mr. Carucc1 is not the President of RHCG Safety Corp. and has NO- ownershxp in that '
company what so ever. RHCG Safety Corp., owned. by Michael G. Humphrey, was a subcontractor

performmg the work for Red Hook Construction Group 1, LLC

Pledse advise as to What needs to be done in this matter.

“Sincerely,

Debbie Potter- -\

EXHIBIT 10; .
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A A * MAIN BROOKLYN OFFICE
B T 1602'-McD_or_1.a'_ld Avenue, Blibo'klyn, New York 11230
TURTURRO L AW, C

' Phone (718) 384«2323 PaJ: (718) 384 2555 E-Maﬂ na&ta’j@ﬁh‘tur-rﬁaﬁpdconﬁ 0wwwturttm'olzwpccom

'Mat'ﬂ.llew'j'. Turtu\.n'o,Esq (Mam.gmg Partm:r) )
"Natraj S, Bhushan; Esq. (Partner),
Anthony A. Nozzolillo, Esq. (Of Courisel)

“admitted in NY and NJ

. - January 8, 2018
‘Via First Class Mail ' .
Aggie Kapelman Esq.

Two Metro Tech Center, Suite 5100

Brooklyn, ] NY 11201-

'In the matter of RHGC Safety Corp Case No. 29-CA-161261; 29-RC- 157827
-Subpoena Duces Tecum Mailed to'DN Callahan, Inc.

Dear Ms. Kapelman;

Our law firm represents DN Callahan, Inc. In further response to the NLRB ‘Subpoena Duces
Tecum mailed to DN Calla.han, Ine. on November 13, 2017, DN Callahan hereby produces a
Client Master Ag:reemeni‘ by and between DN Callahan, Tnc. and Red Hook Constructlon

Again, DN Callahan is neither an alter-ego-of nor is it; affiliated with RHGC Safety Corp and, as
such, it'does not have any ‘payroll, personnel files, service contracts or other documents that
concern RHGC Safety Corp.

If you have ahy questions or need_ any further information from DN Callahan, please feel free to
contact me'at 718-384-2323.

'NaTIaJ S. B}ﬁlshan, Esqm.te '

Artomeys for DN CaZZ ahan Inc

Enc.

-1
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-Kapelman Agg

From: Kapelman Aggle
‘Sent: _Monday; January 29, 2018 7:52 AM
"To: ‘Natraj Bhushan'
‘Subject: DN Callahan Subpoena and Productlon of Documents .
Mr-Bhushai R ;

b i B A,

On January. 16 2018 1left @ voicemail message; lnformlng you' that the documents DN Callahan provrded
pursuant to the subpoena were msuffcrent 1asked you t to contact me. On January 26,1 left you another
‘voicemail message, again asking-you to contact me bscause | had a determmatnon from the Reglonal Diréctor”
as to whether the Region would be seeking enforcement of the subpoena in- Federal Court_ To date, -you have
failed.to contact me.

Theretore please be apprised that the Region will be. seeking enforcement of the November 8, 2017 subpoena
duces técum issued to DN Callahan. As always, please do not hesitate to call me with any questions.
Additionally, of course the Region would prefer to have the documents than to séek enforcement. However, the
documents would needto be produced in our office post haste — prior to our filing enforcement papers. in
Federal Court. Please call me lmmedlately if there is any pOSS|bll|ty of such productxon

Aggie Kapelman

Attorney-
‘National Labor Relations Board .
Region 29 .

Two MetroTech Center — Suite 5100
Brooklyn, New York 11201
(0)718-765-6204/(f) 718-330-7579 -






Kapelman, Aggie

From: Natraj Bhushan <natraj@turturrolawpc com>-

Sent: Thursday, February 01,2018 8:59'AM
To: Kapelman, Aggie. !
Subject: Re: DN Callahan'Subpoena and Production of Documents

Attachments: DNCALLAHAN_Employee Check Record 2017. -pdf-
Ms; K’apelm'an'

Respectfully, you can enforce the subpoena in any manner you see ft sihce DN’ Callahan produced
all relevant’ docurnents inits possession. ‘Indeed, as per our call; your office was tryrng to ascertain.
‘whether DN Callahan was/is an affiliate, or.an alter ego, of RHGC Safety Corp., which it is clearly not.
The two have no business together and the DN corporate documents produced make that clear.
Thus, | strongly believe that -any District Judge or Magistrate would not direct my client to respond to’
such ani ‘overbroad and vague request for irrelevant documents. At minimum, said Judge would
dramatically narrow the scepe of the subpoena:

In any case, I'was JUSt forwarded an employee check register by DN Callahan and, it's pretty thorough. Though
irelevant to me, it is being produced to you since it is responsive | ‘to your: subpoena and, is part of good faith effort by DN
Callahan to’ avoid any unnecessary time, costs.and expensesin dealrng with the possrble enforcement of your subpoena

Please call me If you_wish to discuss the rnatterfur.ther.

Best, s
Natraj

Ori Mon, Jan 29, 2018 at 7:52 AM, Kapelman, Aggie <Aggic._1§apeln1an@ﬁ]rb.gov> wrote:

| Mir. Bhushan:

" On January. 18, 2018 | left a vorcemarl message, informing you. that the documents DN Callahan _.
provided pursuant to the subpoena were. msuffcnent I'asked you to’ contact me. On January 26, | left

'you another voicemail message, again asking you to contact me because | Had a determmatlon from

- the Reglonal Director as to.whether the Regron would be seeklng enforcement of the subpoena in
Federal Court. To date, you have failed to"contact me.

‘Fherefore, please | be appnsed that thé Region wrll be seeking enforcement of the November 8,2017
.subpoena duces fecum’ issued to DN Callahan As always, please do not hesitate to-call me with any
" questions. Addrtronally, of course. the Regron would prefer to have the documents than to seek

enforcement. However, the documents would need to be produced inour office post haste = prior to
our filing enforcement papers in Federal Court Please calf me |mmedlately if there is any possr"brlrty
" of such’ productron ‘ -

Aggie Kapelman

- L I
JTAVITTTNITM ., 1en



Attorney

National Labor Relations Board
Region 29

Two_.MetroTeéh_ Center - Sui-té,‘slo_o-

‘Brooklyn, New York 11201

(0)718:7656204/(f) 718-330°7570

Natraj S. Bhushan, Esq.

TURTURRO LAW, P.C.

1602 McDonald Avenue

Brooklyn, NY.11230 -
Telephone: (718) 3_84 -2323

Fax:(718) 384-2555

E-Mail: patraj@turturrolawpe.com

Visit our website at: wiw. turturrolawpc.com

CONFIDENTIALITY NOTICE: The transmitted information is attoney-privileged and confidential, and is Intended only for
the person or entity to WhICh itis addressed. If the reader of this message is. not the intended recipient, you.are héreby
nofified that.any review, re-transmission; dIssemmaIIon or other use of, or taking of any action in reliance upon, this.
information by persons or entities other than the'intended recipient is prohibited. If you received this transmlssmn in efror,
please contact the sender by reply e-mall or’ by {elephone at 718-384-2323; and deIeIe and destroy all coples of the
material, lncIudmg all copies stored in the reCIpIenI's oomputer pnnted orsaved fo disk. Thankyou Ior your cooperatlon




DN Callahan, Inc:
Employee Check Record No Period Totals

“All Bank Accounts

January 1,.2017 - December 31, 2017

Hours - Eamings - " Withholding Taxes . . Deductions B
Check # ‘Date Regular  Premlum- Regular Premium ' Gross FICA-SS' FICA-MED Féderal W/H  State W/H ‘Local W/H . Amount Net Pay
©1,202.5000  212.2500 27,657.50 732265  34,980.15 2,168.77 507.21 2,784.70 1,633.94 1,054.27 - 0.00 26,831.26
631 Garcia, Ziilo ‘ ' ‘
22311 03/24/17 16.0000  15.0000 240,00 337.50 577.50 35.81 8.37 33.33 20.29 . - ‘47970 |
22336 03/31/17 20.0000 - '300.00 - £300.00 18.60 4.35 5.58 5.72 - : 265.75
22954 04/07/17 '8.0000  21.0000 120.00 472.50 592.50 36.73 8.60 34,83 2121 - - 491.13
23297 04/14/17 10.0000°  19.0000 150.00 427.50 577.50 35,81 8.37 3333 +20.29 - . 479.70°
23595 04/21/17 + 20.0000 1.0000 300.00 " 22.50 322.50 - 1999. ' 468 7.83 6.62 - - 28338
, 74.0000 56,0000 1,110.00 1,260.00 2,370.00 146.94 . 34.37° 114.90 74.13 0.00 0.00 1,999.66
20029 . GARCIA TORRES, LUIS E , ' ' :
20418 02/24/17 28.5000 Co- 8ss.00 7 - 855.00 53.01 12.40 10.98 28.90 - - .749.71
20934 03/03/17 38.8300 - 1,164.90 - 1,164.90 2.2 16.89 53.99 48.89 : 972.91
21319 03/10/17 13.2500 - 397.50 - 397.50 24.65 5.76 - 3.88 - - 363.21 1
21703 03/17/17° 38,4100 . 1,152.30 - 1,152,30 71.44 16.71 52.10 .48.08 - - 963.97
22073 03/24/17 16,0000 - 480.00 - 480.00 29.76 6.96 - 7.19 - : 436.09
22439 03/31/17 37.0000 - 1,110.00 - 1,110.00 68.82 16.10 45.75 45.35 - - 933.98
23067 04/14/17 37.0000 - 1,110.00 . 1,110.00 68.82 16.09 4575 . 45.35 . . 933.99
23068 04/14/17 40.0000 5.0000 1,200.00 225.00 1,425.00° 88.35 20.66 93.00 65.66 . 1,157.33
248.9900 5.0000 7,469.70 225,00 7,694.70 .477.07 111.57 301.57 293,30 0.00 0.00 6,511.19
501007 GARDNER, ZAIR _ )
20276 02/17/17 - - +1,925.00 - 1,925.00 119.35 27.91 217.36 105.01 . - .1,455.37
20737 02/24/17 : . 1,925.00 R 1,925.00 119.35 27.92 217.36 105.01 . 1,455.36
20940 03/03/17 : - 1,925.00 - 1,925.00 119.35 2791 217.36 105.01 - - 1,455.37.
21325 03/10/12. - . 1,925.00 . 1,925.00 119.35 27.91 217.36 105.01 . - 1,455.37
21707 03/17/17 - . 1,925.00, - 1,925.00 119.35 27.91 217.36 105.01 . - 1,455.37 |
0.0000 0,000 9,625.00 0.00 9,625.00 596.75 139.56 1,086.80 525.05 0.00 0.00 7,276.84
9002 Garofalo, Christopher J , » S
21593 03/17/17 - - 4,000.00 . 4,000.00 248.00 58.00 986.16 268.04 150.40 - 2,289.40
21960 03/24/17 . - 4,000.00 - 4,000.00 248,00 58,00 986.16 268.04 150,40 - 2,289.40°
22324 03/31/17 - . 4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 150.40 : 2,289.40
22671 04/07/17 - - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 - 2,289.40.
22970 04/14/17° . - 4,000.00 . -4,000.00 248.00 58.00 . 986.16° 268.04 150.40 : '2,289.40 |
23314 04/21/17 - - 4,000.00 - 4,000.00 248.00 58.00° 986.16 -268.04 150.40 - 2,289.40
23610 04/28/17 - - 4,000.00 . 4,000.00 248.00 58.00 986.16 268.04 150.40 - 12,289.40 |
23731 05/05/17 : - 4,000.00 - 4,000.00 " 248.00 $8.00 986.16 268.04 150.40 . 2,289.40
23853 05/12/17 - . 4,000.00 - -4,000.00 248.00 58.00 986.16 268,04 150.40 - 2,289.40
23982 05/19/17 - - 4,000.00 - 4,000.00 248.00. 58.00 986.16 268.04 150.40 - 2,289.40
24111 05/26/17 - . 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150,40 - 2,289.40
24227 06/02/17 . - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 . 2,289.40
24343 06/09/17 - : 4,000.00 - 4,000.00 ' 248.00 58.00 986.16 268.04 150.40 . 2,289.40 |
24450 06/16/17 - - 4,000.00 . 4,000.00 248,00 58.00. 986.16 268.04 150.40 . 2,289.40 |
24545 06/23/17 - - 4,000.00 - '4,000.00 248.00 58.00 986.16 268.04 150,40 - 2,289.40
Printed by MARK on 01/31/18 at 11:56 AM Page 66
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DN Cailahan, Inc.

Employee Check Record No Period Totals
. All Bank Accounts
January 1, 2017 -.December 31, 2017

] “Hours - ' Eamings . ‘Withholding Taxes Deductions-
Check # Date Regular  Premium Regular Premium Gross FICA-SS  FICA-MED Federal W/H  State W/H  Local W/H Amount Net Pay
24636 06/30/17 - . 4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 150.40 - 2,289.40
24728 07/07/17 - - '4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 150.40 - '2,289.40 |
24817 07/14/17 - - 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 150.40 L. 2,289.40 |
24907 07/21/17 - - 4,000.00 - 4,000.00 248.00 58.00 " 986.16 268.04 150.40 LI 2,289.40.
24999 07/28/17 - - 4,000.00 - 4,000,00 248.00 58.00 986.16 268.04 167.68 - 12,272.12
25084 08/04/17 - - '4,000.00 = 4,000.00 248.00 58.00 986.16 268.04 167.68° . 2,272.12
25179 08/11/17 . - 4,000.00 - 4,000.00 248.00 58.00 986,16 268.04 167.68 = 12,272.12.
25446 08/18/17 - . 4,000.00 - 4,000.00 248.00 58.00 986.16. 268.04 167.68 . 2,272.12
25453 08/25/17 - - 4,000.00 - 4,000.00 248.00 58.00 986.16 .268.04 167.68 - 2,272,12
25596 09/01/17 - - 4,000.00 - '4,000.00 248.00 58.00 986.16 268.04 167.68° ve 2,272.12
26178 - 09/29/17 R . 4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 167.68 2,272.12
26440 10/27/17 - . 4,000.00 - 4,000.00 248.00 58.00 986.16 268,04 167.68 . 2,272.12
26497 11/03/17 . . 4,000.00 - "4,000.00 248.00 58.00 986.16 268.04 167.68 - '2,272.12 |
26542 11/10/17 . -  4,000.00 - 4,000.00 248.00 58.00 986.16 268.04 167.68 - 2,272.12
0.0000 0.0000 116,000.00 000  116,000.00 7,192.00 1,682.00  -28,598.64 7,773.16 4,534.40 -0.00° 66,219.80
920038 GENTILE, VINCENT '
20678 02/24/17 -40.0000 ~ 13.5200 760.00 385.32 1,145,32 71,01 16.61 193.33 58.79 36.32 - 769.26 |
20941 03/03/17 40.0000 12.1700 760.00 346.85 1,106.85 68.62 16.05 183.71 56.31 34.82 - 747.34 |
21326 03/10/17 '40.0000 13.0000 760.00 370.50 1,130.50 70.10 16.39 189.62 57.83 35.74 - 760.82
21708 03/17/17 40,0000 5.3300 760.00 151.91 911.91 56.53 13.22 134.97 43.73 27.22 - 636.24
22078 03/24/17 9,0000 - 171.00 - 171.00 10.61 2.48 12.68 1.75 1.42 - 142.06 |
‘| 22442 03/31/17 * 40,0000 4.6600 760.00 132.81 892.81 55.35 12.95 130.20 42.50 26.47 - 625,34
22762 04/07/17 40.0000 12.4100 760.00 353.69 1,113.69 69.05 16.15 185.42 56.75 35.09 - 751.23
‘| 23072 04/14/17 15,0000 - 285.00 - 285.00 17.67 413 27.15 6.31 3.96 . 225,98
23409 04/21/17 40.0000 15.5000 760.00 441,75 1,201.75 74.51 17.42 207.43 62.43 38,52 . 801.44
23651 04/28/17 40.0000 9.9100 760.00 282.44 1,042.44 64.63 15.12 167.61 52.15 3231 . 710.62 |
23773 05/05/17 35.0000 - 665.00 - 665.00 41.23 9.64 84.15 27.81 17.59 . 484.58
23900 05/12/17 40.0000 . 3.4200 760.00 97.47 857.47 53.16 12.43 121.36 40.22 2510 605.20 |-
24037 05/19/17 * 40.0000 7.4300 760.00 211.76 971.76 6025 . 14.09 149,94 47.59 29.55 - 670.34 |-
24153 05/26/17 34,7500 - 660.25 I 660.25 40.94 9.58 83.44 27.50° 17.40 - 481.39 |
24266 06/02/17 40,0000 4.0000 760.00 114.00 874.00 54,18 12.67 125.50 41.29 25.74 - 614.62
24379 06/09/17 34.8400 - 661.96 - 661,96 41.05 9.60 83.69 27.61 17.47 . 482.54
24485 . 06/16/17 40.0000 9,0000 760.00 256.50 1,016.50 63.02 14.74 161,12 50.48 31.30 - 695.84
24587 06/23/17 40.0000 8.5000 760.00 24225 1,002.25 62.14 14.53 157.56 49.56 30.74 - 687.72
24679 06/30/17 40.0000 2.0000 760.00 . 52.00 817.00 50.65 11.85 111.25 37.61 2352 - 58212
24771 07/07/17 40.0000 0.5000 760.00 14.25 774.25° 48.01 11.22 100.56 34.85 2185 . 557.76
24848 07/14/17 24.0000 - 456.00 - 456.00 28.27 6.62 52.80 14.88 9,68 8 34375
24938 07/21/17 34,0000 - 646.00 - 646.00 40.05 9,36 81.30 26.58 16.85 - 471861
25031 07/26/17 40.0000 2.0000 760.00 572.00 817.00 50.65 11.85 111.25 37.61 26.46 . 579.18
25122 08/04/17 37.5000 - 712.50 - 712.50 44,18 1033 91.27 30.87 21.92 . 513.93 |-
25210 08/11/17 33.5000 - 636.50 - 636.50 39.46 9.23 79.87 25.97 18.61 . 463.36 |

Printed by MARK on 01/31/18 at 11:56 AM ‘ Y
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UNITED STATES DISTRICT COURT: (o}, 02:7(5
FOR THE EASTERN DISTRICT OF NEW YORK N ¥ 1414?‘?%2’0

NATIONAL LABOR RELATIONS BOARD,
Applicant,

)
)
)
| ) L
v. ) MISC.
).
)
DN CALLAHAN, INC., )
)

Respondent

DEARGY HALL, J.

MEMORANDUM IN SUPPORT OF APPLICATION OF THE
NATIONAL LABOR RELATIONS BOARD FOR A
'SUMMARY ORDER REQUIRING OBEDIENCE WITH
INVESTIGATIVE SUBPOENA -
This is a simmary proceeding upon an application by the National Labor Relations Board
(“the Board™), pursuant to Section 11(2) of the National Labo: Relations Act (29 U.S.C. §161(2))
(“the Act”). The Board seeks enforcement of an administrative subpoena duces tecum requiring.
DN Callahan, Inc. (“Callahan” or “Respondent”) to produce documents .rela'ting. to Respondent’s
relationship with RHCG Safety Corp». (“RHCG”). The Board has reasonable cause to believe that
_Respondent may be derivatively liable for the obligations of RHCG'purs'uant to the terms of a
Jxl'me 7, 2017 Order of the Board.
Respondent has failed to fully comply with the subpoena duly served upon it. The Board
seeks enforcement of the subpoé_na on the grounds that the investigation being conducted is
“'pursuant toa 1¢giﬁmate‘p1'1rpose, that the inquiry is Ielevain_t'to that pu;p_c;se, that the inforrriatiqn_

sought is not already within the Board’s possession and that the .admjnistraﬁve_requjrcmeﬁts



,jngiderit to the issuance of the subpoena have been followed: . In addition, because Respondent
=" hasho legitimat® basis for refusing to fully comply with the subpoena, the Board is entitled to
i . . ' L L
reimbursement for attorneys’ fees and costs incurred in the prosecution of the instant subpoena
'énfbrcement' application.
I.  RELEVANT FACTS

The relevant verified facts_a'rc set forth in paragraph numbers 1 through 17 in the Board’s

Application, Whlch the Board incorporates herein by reference.
PR a N R Attt
O.  JURISDICTION AND VENUE

The United States district courts receive their power to order enforcement of subpoenas
by the Board'by virtue of Section 11(2) of the Act (29 U.S.C. §161(2)). That section states, in
part: )

In case of contumacy or refusal to obey a subpoena issued to any person, any district

court of the United States. .within the jurisdiction of which the inquiry is-carried on or

within the jurisdiction of which said person guilty of contumacy or refusal to obey is
found or resides or transacts business, upon application by the Board shall have
jurisdiction to issue to such person an order requiring such person to appear before the

Board, its member, agent, or agency, there to produce evidence if so ordered, or there

to give testimony touching the matter under investigation or in question.

See NLRB v. U.S. Postal Service, 790 F. Supp. 31, 33 (D.D.C. 1'992).

In the instant case, the Board is investigating whether RHCG, having locations in Bay
Shore-and Brodklym New'York, can financially comply with the terms of a June 7, 2017 Board
Order. The Board Order finds, in pertinent part, that RHCG had committed unfair labor practices
by, among other things, unlawfully discharging Claudio Anderson because of his support fora
labor organization. To,rc_emédiyvthe unfair labor practices, the Board Order requires RHCG and

“its officers, agents; successors, and assigns” to make whole Claudio Anderson for any loss of -

earnings and othér‘ benefits he may have suffered as a result deHCG’s unlawful conduct.




‘As part of its inves“_ti_gation against RHCG, the Board is invesﬁgaﬁng, whether
‘Respondent, a New York bd;poratidn ‘whom the Board has evidence may have hired.
Respondent’s. émployees-and ‘_supervisorsﬁ and may be performing work fbrﬁierly conducted by
RHCG:; is an'alter ego or other disguised conﬁnu%née and, as such, Whéther.Respéndém would.
be réquired to comply with the-Board’s Order. Because Respondent has its corporate office in.
Staten Island, New-York and therefore resides within this judicial district, this Court clearly has
jurisdiction under Section 11 (2) of the Act to order compliance with the subpoena..
II. ARGUMENT

A. Standard of Review

“The courts” role in a proceeding to enforce an administrative subpoena is ‘ex/'tremely
limited.” In re McVane, 44 F.3d 1127, 1135 (Zd Cir. 1995_) internal quotation marks omitted. A
district court should enforce a Board administrative sgbpoena.when the facts are such “ ‘[1] that
the investigation will be conducted pursuant to a legitimate purpose, [2] that the inquiry may be
relevant to the purpose, 3] that the information sought is not already within [its] possession, and
[4j that thé administrative steps required. .have been followed. *” NLKB v. Am.Med
Response, Inc.,-438 F.3d 188,192 (2d Cir. 2006) (gmphasis in original, citations 'omitted).1
Further, courts defer to the agency’s determination of relevance, accepting the “ég’ency’s
appraisal of relevancy...so long as it is not obviously wrong.” McVane, 44 F.3d at 1135.

‘B. The Subpoena Furthers An Investication With A Legiﬁmafe Purpose

The Board properly issued the subpoena duces fecum because it was within its authority

‘to investigate Wheﬂier Respondent may be derivatively liable for RHCG’s obligatlons under the

! See also, e.g: NZRB V. US Postal Servzce ‘790 F. Supp. 31, 33-34: (DD C. 1992) (cmng Unlted States v. Morton’
Salt Co., 338U.S: 632 652.(1950)); NLRB v: North Bay Plumbing, 102 F.3d 1005, 1007 (9 Cix. 1996); Frazier;
966 F. 2d at 815; NLRB v. Williams, 396 F.2d 247, 249 (7% Cir. 1968); NLRB v. Bacchi, Case No. 04-mc-28 ARR,.
2004 W'L2290736 at *2 (SD.NY. June 16, 2004) '




Board Order. As explained in the App]icaﬁon, the Board has reason to believe that Respondent
may be an altér ego or other disguised continuance of ‘RHCG. Among other things, the Board has
evidence that Respondent may hayé hired RHCG employees-and supervisors and performed
RHCG work..

The burden on a party seeking to'evade compliance with a subpoena “is not a meager
one.” Interstate Dress Carriers, 610 F. 2d at 112 To attack a subpoena on the grourids that it
does not further a legitimate investigation, a party must “come forward with facts suggesting that
the subpoena is intended solely to serve purposes outside the purview of the jurisdiction of the
issuing agency.” Frazier, 966 F.2d at 818 (emphasis added).

Respondent has failed to provide a scintilla of evidence to support this onerous burden.
Its only argument is that Respondent has no business with RHCG, is not affiliated with nor an
alter ego of RHCG and therefore has no-relevant documents in its possession.

C. The Information Sought Through the Subpoena is Relevant to the Board’s.
Compliance Investigation

Through Section 11 of the Act, Congress vested in the Board and its agents broad
Investigatory authority, including the power to subpoena any evidence “that relates to any matter
under investigation or in question.” 29 U.S.C. §161(1); NLRB v. Alaska Pulp Corp., 149 LRRM
2684, 2687 (D.D.C. 199.’_)'). 2 This subpoena power enables the Board “to get information from
those who best can give it and who ate most interested in not cioing' 50.” United States v. Mdrzfon
Salt Co., 338 U.S. 632, 642 (1950). Thus, such subpoenas may be directed to any person having
information relevant to an investigation. See, e.g., Linkv. NLRB, 330 F.2d 437,440 (4" Cir.

1964); Alaska Pulp Corp., 149 LRRM at 2689.

2 See also NLRB v: Interstate Materzal Corp.; 930 F2d4,6 (7til Cir.. 1991) (descnbmg the Board’s broad Section 11

powers) and also NLRB v: Carolina Food Processors, Inc., 81 F.3d 507; 511 (4% Cir. 1996) (same); NLRB .
Steinerfilm, Inc., 702 F2d 14; 15 (3[St Cir. 1983) (same); NLRB v. GHR Energy Corp 707 F24 110, 114 (5ﬂl Cir.
1979) (same).




The Board’s demand was narrowly drawn to seek evidence of connections between
Respondent and RHCG relevant to the. Board’s investigation of derivative lia_bﬂity. ‘The
subpoena requires Produétion of ten (10)-paragraphs of related items for a period starting
approximately six months prior to Respondent becoming involved in this. case to the present — to.
Wwit, corporate records, clients and services provided and inférmation réga':djng fem_plbyees, :

. Ianagers, ‘Supervisors and Qfﬁcers; equip;‘n@nt';and leases. This _jnfor'maﬁ'on'wouid-_rev_eal,_ among.
other things, Whether there was a continuity of employment and customers from RHCG to
Callahan, which, as explained below, are factors directly relevant to establishing liability as an
alter ego or disguised continuance of RHCG; under the principles enunciated in Southport
Petroleum Co. v. NLRB; 315 U.S. 100, 106 (1942) and Howard Johnson Co. v. Detroit Local
Executive Board, 417 U.S. 249,259 1. 5 (1974).”

In determining whether such an alter ego relationship exists, the Board considers whether
the entities have substantially identical ownership, management, supervision, business purpose,
operations, equipment and customers. Tt also considers whether the alter €go was created to
evade responsibilities under the Act. No one factor is determinative in finding alter ego sstatus.
See e.g. Advance Electric, 268 NLRB 1001, 1002 (1984) enf'd 748 F.2d 1001 (5™ Cir. 1084);
Fugazy Continental Corp., 265 NLRB 1301, 1301-1302 (1982); enf'd 725 F.2d 1416 (D.C.Cir.

1984); accord Alkire v. NLRB, 716 F.2d 1014, 1020 (4™ Cir. 1983).

’ The alter ego ¢ doct[me addresses employers who Teorganize so that the ongmal emp]oyer the one subject toa’
_Board proceeding is no longer in‘existence but has béen ‘“reorgamzed” into a new entity/employer that is bas1ca.lly a:
disguised coritinnance of the original employer Liability is imposed on the entity/employer because the
“reorganization” in reahty involves “a mere technical change In the structure or identity of the employing entity, "
frequently to avoid the effect of labor laws, without. any substantial change in.ownership or management.” Hence,
the successor is liable as an alter ego. Howard Johnson Co. v. Detroit Local Executive Board, 417U.S. at259 o 5:



D. The _Informaﬁon'Sought Is Not Within The Board’s Possession

The Board does not possess, and la‘cks.informaﬁon—‘concernihg; ReSPODdent’ s personnel
“files, payroll, service contracts, accounts receivables; lease agreements, 4nd the other itemns
requested in the subpoena that were never provided by Respondent’ "Respoﬁden_t has never
contended that the Board is alréady in possession of the requested information.

E. All Required Administrative Steps Have Be'en Followed'

‘The Board’s limited administrative requirements for the issuance of subpoenas are set.
forth at 29 C.F.R. §102.31 and 102.113. In pertinent part, Section 102.31 requires a subpoena to
be signed by the Board or any Member thereof; or the Executive Secretary of the Board; and
requires that a subpoena show on its face the n‘ameiand‘ address of the party at whose request the
subpoena was issuedv.i There should be no dispute that the Subpoena satisfies these criteria, as it is
signed by the Board and reflects the name of the individual who sought its issuance.

Section 102.113 provides that a subpoena may be served “either personally or b);
-registered or certified mail or by telegraph, or by leaving a copy thereof at fhe_ principal office or
place of business of the person required to be served.” The use of United Stated Postal Service
certified mail satisfies this method of service. Service was proper in this case because the
subpoena was delivered by certified mail to the address that Respondent has on its Certificate of
Incorporation for service of process.

IV. RESPONDENT IS ESTOPPED FROM
.CHALLENGING THE VALIDITY OF
THE SUBPOENA

‘Respondent has no legitimate defense for its failure to fully obey the subpoena. Section

11(2) of the Act and Section 102.31(b) of the Board’s Ruiles and Regulations provide fora period

of five (5) days after the service of a subpoena within which any person sgrved_Withi a sﬁbpoena




may petition the Board to revoke the subpoena. The face of the subpoena plainly Spells out these
requireménts. See Maurice v. NLRB, 691 F.2d'182, 183 (4th Cir. 1982); EEOC'v. Cuzzens; 608
F24.1062,1063 (5th Cir. 1969); NLRB v. McDermott, 173 LRRM 2185,2190 (D.Colo. 2003);-
NLRB v, Coughliri; 176 LRRM3197, 3199-01 (S.D. TIL.-2005); NLRB v. Baywatch Security and
Investigations, 2005 WL 1155109 at *2: Although Respondent mltxally filed objections to thie

subpoena, it subsequently withdrew its objections in wriﬁn'g."Ha.Vigg'fajled to exhaust available
.,,;MStraﬁVc remedies with respect to the subpoena, Respondent mhust b'e“ precluded from

cha]lganging"khe subpoena before this Court. See Maurice v. NLRB, 691 F.2d 182, 183 (4th Cir.

1982). Accordingly, the district court should find that Respondent is now estopped from

challenging the validity of the subpoena at issue.

V. THE BOARD IS ENTITLED TO
REIMBURSEMENT FOR COSTS
INCURRED
The Board is entitled to reimbursement for the costs incurred in initiating and prosecuting

this subpoena: enforcement action. Since Respondent has interposed no legitimate objection to

obedience with the subpoena, the Board is entitled to an award of costs and attorneys’ fees

j.-ncuzred in initiating and prosecuting this subpoena enforcement action. See NLRB v. Cable Car
Advertisers, 3 19 F. Supp. 2d 991, 999-01 (N.D. Cal. 2004); NLRB v. Coughlin, 176 LRRM 3197,

3202 (S.D. IIL 2005); NLRBv. A.G.F. Sports, Ltd., 146 LRRM 3022, 3024 (E.D.N.Y.'1994);
'"NLRB v. Baywatch ’Secur-z'ty and Investigations; Case No. Civ. A. ‘H-O4—22"0, 2005 WL 115 5109? .

at *3 (S.D. Tex. Apr. 28,2005).

Such ..a remedy is appropriate here. Respondent has failed to.produce all the documents

required under the subpoena despite being provided at least four opportunities to do.so.

Inordinate time and effort has been wasted,; at taxpayer-expense, attempting to secure this



information. Respondent has provided only a few documents - one of which sup'p.orts.the;
conclusion that Resporident miay be derivatively li'able for RHCG’s obligations un&e;l the Board
Order.
VL. CONCLUSION:
‘Based on the foregoing, it is respectfully. submitied that this Honorable Court issue 4n
Order requiring Réspondent to comply fully with the subpoenaduces teciim (Subpoena #B-1-

YXASIZ) propetly. served-on Respondent and order costs and attorneys” fees.
Dated at Brooklyn, New York, this 27™ day of March, 2018.
Respectfu’]ly submitted,

NATIONAL LABOR RELATIONS BOARD

/s/ Augusta Kapelman

AUGUSTA KAPELMAN

Attorney ,

National Labor Relations Board-

Region 29

Two MetroTech Center, Suite 5100
Brooklyn, New York 11201-3838

Tel: (718) 765-6204; Fax: (718) 330-7713
aggie. kapelman@nlrb.gov '




. UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NEW YORK

NA.TIONAL LABORRELATIONS BOARD, )
-Applicant, )
):

) o

v ) MISC..

)
)
. )
DN CALLAHAN, INC., . )
' Respondent )

~ ORDER REQUIRING OBEDIENCE TO
INVESTIGATIVE SUBPOENA DUCES TECUM.

The National Labor Relations Board (“Board’_’):,-' by Kathy Drew King, Regional Director
of Region 29, having filed its Application for a Summary Order Reqﬁ_iringbbedigncé to
Subpoena' Duces Tecum B-1-YXAS5JZ ‘_(“_‘Subpoena”). and.its .Memdr‘andum in Support, seeking to
‘require that DN Callahan; Inc. (“Respondent”) comply with the Subpoena and Respondent (nof)
having ﬁléd a memo'ran:dum in opposition to the Application;

Now, upon reading fk_le Applic’atlon and Memorai.n_dum n S'upp__o'rt,-

Itis ORDERED that the Board’s Applicatiori for a Summary. Order Reqlii;jng-"Obedignce
to the Subpoena is hereby granted_;. |

Ttis further ORDERED that Respondent shall appear by its Custodian of Records before
a duly designated agent of the Board at Two MetroTech Center, Suite. 5100, Brooklyn, New
“York, ona date and time d_eSigiciatéd by the Regional Director of Region 29; or her designated
agent, to. gifi_z'e’:testilfﬁ()r:iy‘ and Ijrqducc'-‘the follbwil}g documents not previously produced that are

-requésted by the "Slibpoena,v specifically:



Subpoena Duces Tecum B-I-YXASJZ.
1. DN Cajlehdn?-lmc.fs (“IDN’T) Article of Incorporation, inclusive of all amendments.

2. Such books and records including but not limitéd to the Article of Incorporation, stock
certrﬁcaies stock record books transfer books, corporate minite books, as will show the names,
addresses and tlﬂes of all DN directors, officers-and stockholders.

3. .Such books and records, mcludmg but not lumted to payroll and personnel files, as'will
show the identityand job title of all managers and supervisors employed by DN during the
‘period August 1 2016 to present.

4. Such books and records, including but not limited to payroll and personnel files, as will

show the identity and job function of all employees employed by DN during the period August 1,
2016 to present.

5. Suich books and records, including but not limited to'service contracts, accounts
-receivable journals and invoices as will show all clients of DN and the services provided to them
during the period August 1;2016 to present.

6. Such books and records, including but not limited to accounts payable journals and
invoices, as will show all suppliers of DN during the period August.1, 2016 to present.

7. Such books and records, including but not limited to certificates and/or registrations of
ownership, as ‘will show the ownership of all motor vehicles purchased by DN, including all
documentation of any liens; security interest or loans for which such vehicles were pledged as
collateral dunng the period August 1, 2016 to present.

8. Such books and records, including but not limited to lease agreements as will show all
motor vehicles leased by DN during the period August 1, 2016 to present.

9 Such books and records, including but not limited to certificates and/or registrations of
.ownership, as will show the ownership of all equipment purchased and/or used by DN, including
all documentation of any liens, security interest or loans for which sich equipment were pledged
as collateral during the period August 1, 2016 topresent.

10.  Such books and records, including but not limited to leasé agreements as will show all
equipment leased by DN during the period August 1, 2016 to present.

Tt is further. ORDERED that Respondent shall reim’burse the Board for the costs and

a‘rtomey fees, calculated at the’ prevailing market rate in New. York City, incurred in initiating




and prosecuting this su_Bpoena’ enforcement action, within fourteen'(14) days of submission of a

request by the Board.

Dated at Brooklyn, New Yoik this_, __ day of 20 .

UNITED STATES DISTRICT COURT JUDGE




