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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

CANNERY, WAREHOUSEMEN, FOOD
PROCESSORS, DRIVERS AND
HELPERS, LOCAL UNION NO. 601,
INTERNATIONAL BROTHERHOOD OF
TEAMSTERS,

Charging Party / Petitioner,

v.

CONSTELLATION BRANDS,
WOODBRIDGE WINERY,

Employer / Respondent.

Case Nos.: 32-CA-148431 and 32-RC-
135779

CHARGING PARTY'S OPPOSITION
TO RESPONDENT'S MOTION TO
DISMISS

Charging Party Teamsters Local 601 ("Union") hereby opposes the Motion to

Dismiss filed by Respondent Employer Constellation Brands ("Respondent") on

February 20, 2018. The Union opposes Respondent's motion on several grounds. First,

the motion does not comport with the Rules and Regulations of the Board. Second, the

motion is contrary to the guidance issued by the Division of Operations Management

regarding representation cases in light of PCC Structurals, Inc. Finally, the motion is
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entirely inconsistent with the record previously cited by Respondent in support of its

position that the matter should be remanded to the Regional Director for further fact-

finding.

RECENT PROCEDURAL HISTORY

On November 21, 2016, this case was remanded by the Second Circuit Court of

Appeals ("Court") to the National Labor Relations Board for further proceedings

consistent with the Court's opinion. Applying the Specialty Healthcare analysis, the

Court found that the Regional Director appropriately recited the community of interest

standard and declared that employees in the petitioned-for unit to have distinct

characteristics. However, the Court concluded that the Regional Director "did not

explain why those employees had interests "sufficiently distinct from those of the other

employees to warrant the establishment of a separate unit." (Constellation Brands v.

NLRB, Case Nos. 15-2442, 15-4106, slip op. 18 (2d Cir., 2016) (emphasis in original)).

The Court held that "[t]his misapplication of Specialty Healthcare requires us to deny the

Board's petition for enforcement." (Id. at 20.)

Pursuant to the request of the National Labor Relations Board, on March 28,

2017, the Union and the Respondent each submitted briefing regarding whether

additional fact-finding by the Regional Director was necessary or whether the Board

could resolve the unit determination issue based on the existing record. The Union

argued that the Board should decide the unit certification question without further fact-

finding, while the Respondent argued that the Board should remand this matter to the

Regional Director with instructions to reopen the record on the basis that the record

contained insufficient evidence upon which a decision could be made.
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Subsequent to the remand from the Court and the submission of the Statements of

Positions by the Parties, the Board overturned Specialty Healthcare & Rehabilitation

Center of Mobile, 357 NLRB 934 (2011), with PCC Structurals, Inc., 365 NLRB No. 160

(Dec. 15, 2017). In light of the change in law, the Union filed a Supplemental Statement

of Position arguing that the matter should be remanded to the Region for further fact-

finding. This position comports with Memorandum OM 18-05, Representation Case

Procedures in Light of PCC Structurals, Inc., 365 NLRB No. 160 (2017) ("Memorandum

OM 18-05"), which was issued by the Division of Operations Management on December

22, 2017.

Respondent has now filed a Motion to Dismiss despite the fact that the Board

Rules and Regulations do not provide for such a motion at this point in the proceedings,

and the fact that dismissal of the case without reopening the record would contradict the

express instructions from the Division of Operations Management.

ARGUMENT 

1. Motion to Dismiss at this Juncture is Procedurally Improper. 

As a preliminary matter, Respondent's Motion to Dismiss is procedurally

improper. Such a motion is not provided for under Board Rules and Regulations. The

Board Rules and Regulations anticipate, as does Memorandum OM-18, that a matter may

be reheard, reopened or reconsidered in light of extraordinary circumstances warranting

such action. See Rule 102.65(e)(1). The Rules and Regulations do not provide for a

matter to be summarily dismissed after the Regional Director has certified a unit, and that

certification was upheld by the Board in Washington, and after the matter was remanded
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from a Court of Appeals for further clarification under what was upheld by the Court as

the appropriate standard for unit determination.

2. Summary Dismissal Is Improper Pursuant to the Instructions of the Division

of Operations Management. 

Constellation's position is contrary to the recently issued Instructions of the

Division of Operations Management. In Memorandum OM 18-05, the General Counsel

instructed the Regional Directors in exercising their discretion to reopen administrative

records and to conduct hearings in light of PCC Structurals, as the "modification of

extant law" constitutes an 'unusual' or 'extraordinary' change in circumstances as to

warrant reconsideration of the propriety of a bargaining unit defined under a decision and

direction of election in a currently active case. (Memorandum OM 18-05 at pp. 1-2.) The

General Counsel set forth the proper procedure for reconsidering such cases.

Specifically, the Regional Directors should, by a notice to show cause or upon request,

consider new evidence regarding the appropriateness of the directed bargaining unit

(Id.) Nowhere does the General Counsel state that summary adjudication is appropriate

based on the mere fact that Specialty Healthcare was overruled.

Here, Respondent has not pointed to any evidence, new or in the existing record,

indicating that the directed unit is not appropriate under PCC Structurals. Simply

speaking, the Motion to Dismiss should be rejected because Respondent has not shown

that the directed bargaining unit is inappropriate pursuant to the analysis set forth in PCC

Structurals. Rather, Respondent's Motion is based solely on the fact that Specialty

Healthcare was overruled, which is wholly insufficient to overturn the Regional

Director's decision without further fact-finding.
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3. Respondent Raised Numerous Evidentiary Issues Requiring Reopening of the 

Record.

In its original Statement of Position on whether to reopen the record following the

remand of the case from the Court of Appeals, Respondent identified various issues about

which the record contained insufficient evidence. The Respondent cited the following as

examples:

• The Regional Director must consider whether the outside cellar employees

have distinct job functions and perform distinct work. Respondent asserted

that the Board cannot do so, because, inter alia, "[t]here are no job

descriptions in the record for Cellar Services employees." (Respondent

Employer's Statement of Position Regarding Issues Raised on Remand (Mar.

28, 2017) at p. 7.)

• The Regional Director must consider whether the outside cellar employees

have distinct skills. Respondent alleged that the Board cannot do so, because,

among other things, the record lacks any description as to how often each

classification of employee unloads tanker trucks with wine. (Id.)

• The Regional Director must consider whether outside cellar employees are

functionally integrated with other employees, as well as the frequency of their

contact and interchange with other employees. Once again, Respondent

asserted that the Board cannot make that determination on this record. (Id.)

• The Regional Director must consider evidence regarding short-term

interdepartmental transfer, as well as evidence establishing the frequency with

which different departments cooperate. (Id.)

• Respondent alleged that there was no description in the record of the nature

and extent of any interaction between different groups of employees during the

process of unloading grapes. (Id. at pp. 6-7.)

• Respondent asserted that the record failed to show with any specificity how often

the different groups of employees frequent the old barrel cellar. (Id. at p. 7.)

• Respondent contended that the record also provides no indication about whether

and how outside cellar and barrel employees "interacted" while working to

transfer wine from barrels to tanks. (Id.)

• Respondent alleged that the record does not show whether the barrel employees

and outside cellar employees actually interact with one another in the ingredients

room. (Id.)

• Respondent asserted that the record on interactions in other parts of the facilities

lacked any degree of specificity, and the record on interactions in the parking lots

was devoid of specific evidence. (Id.)
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Respondent previously claimed that the record should be reopened upon remand

as there was insufficient evidence in the record upon which a decision should be made.

Now the Respondent takes a contrary position arguing that no further factual

development is necessary in order to dismiss the case, citing no facts that would support

such a finding. To argue that the motion should be dismissed in contradiction to the

position held earlier, without any factual analysis is contrary to Board authority and

guidance from the Division of Operations Management. Notwithstanding Respondents

unsubstantiated claims, the unit determination issues in this case are not moot. An

election was conducted, with ample record evidence supporting a unit determination

under the Specialty Healthcare standard. At this juncture, the record should be reopened

to determine whether the same decision should be reached under the new PCC

Structurals standard.

CONCLUSION 

For the foregoing reasons, the Respondent's Motion to Dismiss should be denied

in its entirety. The matter should be remanded to the Regional Director for further fact-

finding. The Regional Director should exercise her authority to reopen the record in light

of the modification of law in PCC Structurals.

Dated: March 7, 2018 Respectfully Submitted,

BEESON TAYER & BODINE, APC

By: 
ROBERT BONSALL, Attorneys for
Charging Party/Petitioner Teamsters
Local 601
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PROOF OF SERVICE
STATE OF CALIFORNIA, COUNTY OF SACRAMENTO
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CHARGING PARTY'S OPPOSITION TO RESPONDENT'S MOTION TO DISMISS
(32-CA-148431 & 32-RC-135779)
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Email: mkaufman@kdvlaw.com

Valerie Hardy-Mahoney
Regional Director
National Labor Relations Board, NLRB
Region 32
1301 Clay Street, Suite 300N
Oakland, CA 94612-5211
Email:
Valerie.Hardy-Mahoney@nlrb.gov
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