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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

   
SCHUYLKILL MEDICAL CENTER-   : 
SOUTH JACKSON STREET d/b/a/ LEHIGH  :  
VALLEY HOSPITAL SCHUYLKILL-  : 
SOUTH JACKSON STREET and  : 
SCHUYLKILL MEDICAL CENTER-  : 
EAST NORWEGIAN STREET d/b/a/ : 
LEHIGH VALLEY HOSPITAL : 
SCHUYLKILL- EAST NORWEGIAN : 
STREET,  : 
 :   Case Nos. 4-UC-200537 and   
 :  4-UC-200541 
                                   Employer  : 
 : 
                        and : 
 : 
SEIU HEALTHCARE : 
PENNSYLVANIA, : 
 : 
                                   Petitioner  : 
 
 

PETITIONER’S STATEMENT IN OPPOSITION  
TO EMPLOYEES’ AMICUS CURIAE BRIEF 

 
 
I. Introduction 
 

Pursuant to Section 102.29 of the National Labor Relations Board’s (hereinafter 

referred to as either the “N.L.R.B.” or the “Board”) Rules and Regulations, the 

Administrative Procedure Act, 5 U.S.C. §§ 554 and 702, and well-established Board and 

federal court case law, the Petitioner, S.E.I.U. Healthcare Pennsylvania (hereinafter 

referred to as the “Union”), opposes the employees’ motion for leave to file amicus 

curiae brief in the above captioned case. 
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II. Factual Background 

The Union has represented units of LPNs, technical employees, and service and 

maintenance employees at the hospitals located at 420 South Jackson Street, 

Pottsville, Pennsylvania since 1975.  At the time the hospital was operating as the 

Pottsville Hospital and Warne Clinic.  There was a separate hospital in Pottsville, 

Pennsylvania located at 700 East Norwegian Street, formally known as Good Samaritan 

Medical Center.  These two hospitals are a mere 0.47 miles apart.   

In 2008, those two hospitals merged which resulted in a new parent organization, 

called Schuylkill Health System.  With that merger, the Pottsville Hospital became 

Schuylkill Medical Center – South Jackson Street.  Good Samaritan became Schuylkill 

Medical Center – East Norwegian Street.  Initially, both hospitals functioned separately 

and the Union only represented employees at South Jackson Street.   

In the beginning of 2015, Schuylkill Health System developed a “campus 

integration plan” aimed at integrating and consolidating clinical services of two facilities.  

At that time, there was a collective bargaining agreement between the Union and 

Schuylkill Medical Center – South Jackson Street.  The Schuylkill Medical Center – 

South Jackson Street approached the Union to discuss bargaining over the effects of 

the plan to integrate the two campuses.  The staff at East Norwegian Street were 

unrepresented.  In late August 2015, the parties reached a tentative agreement on the 

subject of integration.     

After the execution of the Integration Agreement, the parties began negotiating 

for a successor collective bargaining agreement.  While those negotiations were 

ongoing, there was a subsequent merger on, or about, September 16, 2016 when 



3 
 

Schuylkill Health Systems merged into the Lehigh Valley Health Network.  By virtue of 

this merger, the separate existence of Schuylkill Health System ceased and the Lehigh 

Valley Health Network became the surviving nonprofit corporation.  After the merger, 

Schuylkill Medical Center – East Norwegian Street began doing business as Lehigh 

Valley Hospital – Schuylkill East Norwegian Street (“East”); Schuylkill Medical Center – 

South Jackson Street began doing business as Lehigh Valley Hospital – Schuylkill 

South Jackson Street (“South”).  Lehigh Valley Health Network is the owner of East and 

South. 

Staff from South campus, represented by the Union, were transferred to the East 

campus while retaining their status in the bargaining unit and protected by the existing 

collective bargaining agreement.  In some cases, parts of a department and some of the 

staff of that department moved from South to East.  For example, the operating room, 

medical-surgical, telemetry units, and the ICU unit that were at South were consolidated 

at East.  In other cases, employees were assigned to rotate between the two locations.  

As a result of both of these situations, Union employees worked side by side with 

unrepresented employees.  Many union and non-represented employees had a 

common immediate supervisor and there was one “system” wide seniority protocol for 

the filling of vacancies that may arise at either hospital.   

The Union filed unit clarification petitions on June 12, 2017.   

On June 14, 2017, the Employer, “Lehigh Valley Health Network”, distributed a 

flyer to employees.  (Attachment A).  The Employer stated its position in this flyer as 

against accretion.  The Employer also stated its position that employees should have an 

election.  On June 21, 2017, the Employer, “Lehigh Valley Hospital – Schuylkill”, sent a 
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memo to employees.  (Att. C).  The Employer repeated its position in opposition to 

accretion.  The Employer also restated its position that there should be an election to 

determine whether or not there is union representation.   

On July 19, 2017, the Employer distributed another flyer to employees.  (Att. B).  

This flyer, entitled “What is SEIU Really Up To?”, clearly informed employees that 

“hearings with the National Labor Relations Board begin this Thursday.  These hearings 

will not determine if there will be a vote, but will determine if you will be forced to join 

SEIU with no input or vote.”  (Att. B, line 4).  The flyer concluded “SEIU is trying to take 

away your voice.  If you don’t want that to happen, you should make that clear now, 

before the National Labor Relations Board decides for you.”  (Att. B, line 8).  None of 

Employer’s literature made a distinction between either South or East. 

III.  Procedural Posture 

A hearing was conducted on July 20, 21, and 24, 2017.  Both parties filed post-

hearing briefs on August 2, 2017.  Regional Director Dennis Walsh issued his Decision, 

Order, and Clarification of Bargaining Unit on October 6, 2017.  The petitions were 

granted and the bargaining unit was clarified to include technical employees, service 

and maintenance employees, and LPNs at the Employer’s facilities at 420 South 

Jackson Street and 700 East Norwegian Street in Pottsville, Pennsylvania.   

On November 3, 2017, the Employer requested review of the Regional Director’s 

Decision, Order, and Clarification of Bargaining Unit (“Decision”) and a stay of the 

Decision pending final determination of its Request for Review.  On that same day, 

employees, through the National Right To Work Legal Defense Foundation, moved to 

intervene and simultaneously also requested review of the Regional Director’s Decision.   
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On November 24, 2017, the Board denied the Employer’s request to stay the 

Decision in which the Regional Director found the employees at issue constitute an 

accretion to the existing unit.  On January 25, 2018, the Board granted the Employer’s 

Request for Review of the Regional Director’s Decision as to whether the finding that 

the East employees constitute an appropriate accretion to the unit is consistent with the 

standard articulated in Safeway Stores, Inc. 256 NLRB 918, 918 (1981).  The Board 

denied the Employer’s Request for Review in all other respects, including with respect 

to the Regional Director’s finding that the unit clarification petitions were timely and that 

the parties did not agree to exclude the disputed employees from the unit.  The Board 

also denied the Employee-Intervenors’ Motion to Intervene in the proceedings.   

On February 8, 2018, employees, through the National Right To Work Legal 

Defense Foundation, moved for leave to file an amicus curiae brief in support of the 

Employer.   

IV. Analysis 

 The National Right To Work Legal Defense Foundation’s Amicus Curiae brief 

should be stricken and dismissed as it is an inappropriate attempt to submit material 

facts that are not part of the record.   

The Board Rules and Regulations provide what the record on review will and will 

not consist of.  When the Board has granted review of a Regional Director’s action, the 

Board will consider the entire record in the light of the grounds relied on for review.  

Rule 102.67(h).  The Regional Director issued his Decision on October 6, 2017.  The 

Board granted Review on January 25, 2018.  It was not until February 8, 2018, that the 

declarations and the arguments contained within the Amicus Curiae brief were 
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submitted.  Therefore, the Regional Director’s action could not have been based upon 

the declarations or the arguments contained within the Amicus Curiae brief.  Nor could 

the record being considered have contained the facts within the declarations or the 

arguments contained within the Amicus Curiae brief.  

The record consists of the petition, Notice of Hearing with affidavit of service 

thereof, statements of position, responses to statements of position, offers of proof 

made at the pre-election hearing, motions, rulings, orders, the stenographic report of the 

hearing and of any oral argument before the Regional Director, stipulations, exhibits, 

affidavits of service, and any briefs or other legal memoranda submitted by the parties 

to the Regional Director or to the Board, and the decision of the Regional Director.  Rule 

102.68.  Therefore, the declarations and the arguments contained within the Amicus 

Curiae brief are not part of the record, not proper, not relevant, and should be stricken 

and dismissed as an inappropriate attempt to submit material facts.    

If these employees did desire to introduce facts or make arguments on the 

record, then the Rules require that they either file a motion in writing prior to the hearing 

with the Regional Director or move orally on the record at the unit clarification hearing 

with the Administrative Law Judge.   

The employees’ were aware and had actual notice of the unit clarification petition 

no later than June 14, 2017, when the Employer sent its memo to all employees.  (Att. 

A).  The Employer sent another memo on June 21, 2017.  (Att. C).  It was at this point 

that facts or arguments must have been introduced to the record.  Yet, the employees 

did not take any immediate affirmative steps.   
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Another full month passed before the hearing began on July 20, 2017, and yet 

the employees failed to protect their interest to introduce facts or arguments in a timely 

fashion. 

On July 19, 2017, the Employer explicitly notified employees of the time, location, 

and purpose of the hearing that began on July 20, 2017.  (Att. B).  The Employer plainly 

invited employees to make their voice heard before (i.e. prior) the N.L.R.B. rendered its 

decision.  (Att. B, line 8).  It was at this point that the case had reached its critical stage 

for any person desiring to introduce facts or arguments.  Nonetheless, another two 

months of silence passed when the Decision, Order, and Clarification of Bargaining Unit 

was issued on October 6, 2017.  It was not until February 8, 2018, that the declarations 

and the arguments contained within the Amicus Curiae were submitted.   

Therefore, the declarations and the arguments contained within the Amicus 

Curiae brief should be stricken and dismissed because of the failure to take immediate 

affirmative steps to timely introduce facts or arguments until well after the critical stage. 

V. Conclusion  

For the above mentioned reasons, the declarations and the arguments contained 

within the Amicus Curiae brief should be stricken and dismissed.   

 
Respectfully submitted by:  

 
Steven Grubbs, Esq.  
Regional Advocate 
S.E.I.U. Healthcare Pennsylvania 
1500 North 2nd Street 
Harrisburg, PA 17102 
Telephone: (717) 433-8010 
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Fax: (412) 288-5570 
steven.grubbs@seiuhcpa.org 
 

mailto:steven.grubbs@seiuhcpa.org
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Statement in Opposition to Employees’ Amicus Curiae Brief in Case Nos. 4-UC-200537 

and 4-UC-200541 was e-filed with the Executive Secretary of the National Labor 
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National Labor Relations Board 
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