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-4the no-call/no-show policy for having “more than three” absences between
(b) (6), (b) (7)(C)
and
.

(b) (6), (b) (7)(C)

In its subsequent position statement to the Region, the Employer contends that
Charging Party was terminated for violating the company’s insubordination policy.
Specifically, the Employer asserts that Charging Party was insubordinate for
“refusal to participate in the investigatory meeting.” 5
(b) (6), (b) (

ACTION
We conclude that, although Charging Party’s recording or insistence on recording
the meetings with (b) (6), (b) (7)(C) was not protected concerted activity,
conduct nonetheless implicated Section 7 concerns. Accordingly, the Employer
violated Section 8(a)(1), under Continental Group, when it extended the suspension of,
and later terminated, Charging Party pursuant to its unlawfully overbroad Cell
Phone Policy.
(b) (6), (b)

I.

Employer’s Cell Phone Policy is Unlawfully Overbroad

A work policy is unlawfully overbroad if it would “reasonably tend to chill
employees in the exercise of their Section 7 rights.” 6 This occurs if the policy explicitly
prohibits Section 7 activity or if “(1) employees would reasonably construe the
language to prohibit Section 7 activity; (2) the rule was promulgated in response to
union activity; or (3) the rule has been applied to restrict the exercise of Section 7
rights.” 7 The Board applied these standards in Whole Foods Market, Inc., to find
unlawful an employer’s policies that “unqualifiedly prohibit[ed] all workplace
recording.” 8 The Board reasoned that Section 7 activity may include, e.g., recording
images of protected picketing; documenting unsafe workplace equipment, hazardous
working conditions, or inconsistent application of employer rules; documenting and
5

The Employer did not specify which particular meeting it was referencing.

Lafayette Park Hotel, 326 NLRB 824, 825 (1998), enforced mem., 203 F.3d 52 (D.C.
Cir. 1999).
6

7

Lutheran Heritage Village-Livonia, 343 NLRB 646, 646-47 (2004).

363 NLRB No. 87, slip op. at 3-4 (Dec. 24, 2015). See also Rio All-Suites Hotel &
Casino, 362 NLRB No. 190, slip op. at 3-4 (Aug. 27, 2015) (rule prohibiting all
workplace recording overbroad); T-Mobile USA, Inc., 363 NLRB No. 171, slip op. at 34 (Apr. 29, 2016) (same).
8
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-5publicizing discussions about terms and conditions of employment; or recording
evidence to preserve it for later use in administrative or judicial forums in
employment-related actions. 9 Because the employer’s rules contained blanket bans on
recording at the workplace, the Board concluded that employees would reasonably
construe them to ban Section 7-protected recording. 10
Here, as in Whole Foods, the Cell Phone Policy is overbroad. On its face, it
prohibits all forms of photography and video recording throughout the Employer’s
entire facility, and it carves out no exceptions for Section 7 activity. We note that,
although the Policy does not specifically mention audio recording, the Employer
interprets and enforces it to also prohibit audio recording. 11 Thus, because there is
effectively no difference between the blanket recording ban contained in the
Employer’s Cell Phone Policy and those in Whole Foods, we conclude that the Policy is
unlawfully overbroad.
II. Employer Violated Section 8(a)(1) Under Continental Group
In Continental Group, the Board explained that an employer does not violate the
Act by disciplining an employee for conduct prohibited by an unlawfully overbroad
rule if the conduct is “wholly distinct” from the concerns underlying Section 7. 12 Such
discipline will violate the Act, however, if the employee “violated the rule by (1)
engaging in protected conduct or (2) engaging in conduct that otherwise implicates
the concerns underlying Section 7 of the Act.” 13 The Board also held that,
notwithstanding the above, no violation will be found if the employer establishes, as
an affirmative defense, that the employee’s conduct interfered with, inter alia, the

9

363 NLRB No. 87, slip op. at 3.

10

Id., slip op. at 4.

See Philips Electronics North America Corp., 361 NLRB No. 16, slip op. at 1-3 (Aug.
14, 2014) (finding that employer maintained an unlawful rule even though rule was
unwritten and employer denied its existence); see also Pritchard Indus., Case 05-CA152507, Advice Memorandum dated Dec. 1, 2015, at 5-7 (finding employer maintained
overbroad policy despite employer’s contention that no such rule existed).
11

12

Continental Group, Inc., 357 NLRB at 412.

13

Id.
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-6employer’s production or operations, and that the interference, rather than the
violation of the rule, was the reason for the discipline. 14
a. Charging Party Engaged in Conduct that Implicated Section 7 Concerns
Here, Charging Party’s conduct did not satisfy the first prong of the Continental
Group test because
did not engage in activity protected by Section 7. An
employee’s conduct is protected by Section 7 when the conduct is both “concerted” and
for “mutual aid or protection.” 15 Here, Charging Party’s conduct—recording and
(b) (6), (b) (7)(C)
attempting to record the
meetings—was neither concerted nor for mutual aid
or protection. The conduct was not concerted because Charging Party acted alone and
not on the behalf of other employees. 16 The conduct was not for mutual aid or
protection because Charging Party’s recording was merely for self protection. 17
(b) (6), (b)

We do conclude, however, that Charging Party’s conduct satisfied prong two of
Continental Group because it implicated the “concerns underlying Section 7.”
Importantly, the Board has recognized that documenting the inconsistent application
of employer policies or perceived violations of workplace rights may constitute Section
(b) (6), (b) (7)(C)
7 activity. 18 Here, Charging Party recorded the
meeting and sought to
14

Id.

Fresh & Easy Neighborhood Market, 361 NLRB No. 12, slip op. at 3 (Aug. 11, 2014)
(“To be protected under Section 7 of the Act, employee conduct must be both
‘concerted’ and engaged in for the purpose of ‘mutual aid or protection.’”).
15

See generally Meyers Industries, 281 NLRB 882, 885 (1986) (concerted activity is
activity “engaged in with or on the authority of other employees, and not solely by and
on behalf of the employee himself”), aff’d sub nom. Prill v. NLRB, 835 F.2d 1481 (D.C.
Cir. 1987), cert. denied, 487 U.S. 1205 (1988).
16

Dana Corp., 318 NLRB 312, 316 (1995) (finding employee did not engage in
protected concerted activity when attempting to record a meeting because the
recording’s purpose was self-protection, not mutual protection).
17

Whole Foods Market, Inc., 363 NLRB No. 87, slip op. at 3 & nn.7-8 (observing that
protected conduct may include, inter alia, “documenting inconsistent application of
employer rules, or recording evidence to preserve it for later use in administrative or
judicial forums in employment-related actions”), and cases cited therein; Hawaii
Tribune Herald, 356 NLRB 661, 661 (2011) (finding employee engaged in Section 7
activity by secretly recording meeting with newspaper editor, in concert with
coworkers, in order to document a perceived violation of employee rights under NLRB
18
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-8requires that the conduct relate to a protected subject, e.g., terms and conditions of
employment. 22
First, the test itself only requires “conduct that otherwise implicates the concerns
underlying Section 7 of the Act,” or, put another way, “conduct that touches the
concerns animating Section 7.” 23 If the Continental Group Board had intended to
require second-prong conduct to be “for mutual aid or protection,” it could have easily
expressed that in the language of the test. Instead, it chose to use the broader
language above.
Second, the Continental Group Board used the underlying facts of NLS Group 24
as a “prime illustration” of second-prong conduct. 25 In NLS Group, the employee was
discharged for violating an overbroad confidentiality rule by “complaining to a client
about an individual compensation issue . . . .” 26 This conduct was neither concerted
nor for mutual aid or protection. Instead, it was merely an individual problem related
to terms and conditions of employment.
Third, this interpretation is consistent with the “chilling effect” rationale that the
Board relied upon in Continental Group. Specifically, the Board stated that discipline
pursuant to an overbroad rule for conduct that is not concerted but otherwise
implicates Section 7 concerns creates a “much greater risk that employees would be
chilled in the exercise of their Section 7 rights” than such discipline for conduct that is
“wholly distinct” from Section 7. 27 In this regard, the Board posited that employees
“might have difficulty appreciating the distinction between a discharge based on the
discussion of an individual wage dispute with a client, and a discharge based on the
discussion of (and appeal for support regarding) a unit-wide compensation grievance

See Courthouse Academy, Cases 5-CA-066761, et al., Advice Memorandum dated
Jan. 13, 2012, at 5-6.
22

23

Continental Group, Inc., 357 NLRB at 412.

352 NLRB 744 (2008) (two-member Board), adopted by 355 NLRB 1154 (2010),
enforced, 645 F.3d 475 (1st Cir. 2011).
24

25

Continental Group, Inc., 357 NLRB at 412 n.10.

26

Id. (emphasis in original); NLS Group, 352 NLRB at 744.

27

Continental Group, Inc., 357 NLRB at 412.
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Finally, the Employer has not raised the affirmative defense that Charging
Party’s conduct interfered with the Employer’s production or operations and “that the
interference, rather than the violation of the rule, was the reason for the discipline.” 32
Moreover, we would reject any argument that Charging Party interfered with its
(b) (6), (b) (7)(C)
operations by refusing to participate in the
and
meetings, as the
(b) (6), (b) (7)(C)
Employer admits that it was able to complete its investigation of the
verbal
altercation. Nor could the Employer plausibly argue that any such interference was
the reason for the discipline.
(b) (6), (

For the foregoing reasons, the Region should issue complaint, absent settlement.

/s/
B.J.K.
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(b) (6), (b

Continental Group, Inc., 357 NLRB at 412.

