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DECISION
Statement of the Case

STEVEN DAVIS, Administrative Law Judge: Based on a charge and a first amended
charge filed on September 21, 2012 and August 28, 2013, respectively, by Local 78, Laborers
International Union of North Amenca (Union), a complaint was issued on July.31, 2013 against
Environmental Contractors, Inc., (ECI) and Kielczewski Corp. (KC) Alter Egos and a Single
Employer, herein called ECI KC or Respondents.

The compilaint alleges and the answer admits that, at all material times, ECI| and KC
have had substantially identical management, business purposes, operations, equipment,
customers, supervision and ownership. The complaint also alleges and the answer also admits
that in about September, 2011, KC was established by ECI as a disguised continuation of ECI.

The complaint further alleges and the Réspondents deny that ECI established KC for the
purpose of evading its responsibilities under the Act, that both companies are alter egos and a
single employer within the meaning of the Act, and that they are a single-integrated business
enterprise and a single employer within the meaning of the Act.

The complaint also alleges that following the Board’s certification of the Union as the
exclusive collective-bargaining representative of ECI’s unit employees, the Respondents
refused the Union’s request to recognize and bargain with.it. It-is alleged that, at the same time,

‘the Respondents changed the wages and benefits they paid to unit employees by reducing such
wages and benefits without notice to the Union and without affording it an opportunity to bargain
with the Respondents and without first bargaining with the Union to a good-faith impasse.

The Respondents’ answer denied the material allegations of the complaint, other than
those which they admitted, including those seét forth above, and on September 24, 2013, a
hearing was held before me in Newark, NJ.! Upon the evidence presented in this proceeding,
and my observation of the demeanor of the witnesses, and after consideration of the brief filed

1 Following the close of the hearing I received GC Exhibits 24 and 24, a video recording and
transcript of a conversation between Union organlzer Leonardo Naranjo and Respondent
supervisor Peter Cybura. They are hereby received in evidence.
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by the General Counsel 2 | make the following:
Findings of Fact
I R Jurisdiction and Labor Organization Status

- The Respondents, having an office and place of business in West Orange, New Jersey,
have been contractors in the construction industry doing residential and commercial demolition,
asbestos removal, mold and lead removal. The complaint alleges, and the answer admits, that
during the 12-month period ending September 30, 2012, the Respondents performed services
valued in excess of $50,000 in states outside the State of New Jersey. | therefore find and
conclude that the Respondents have been employers engaged in commerce within the meaning
of Section 2(2), (6) and (7) of the Act.

The Respondents’ answer denied knowledge that the Union is a statutory labor
organization. Abraham Hernandez, a-Union Business Agent and organizer, testified that it
represents-employees working in the environmental industry, including the removal of asbestos,
lead and hazardous waste. Hernandez stated that the New Jersey Building Laborers District
Council is a board comprised of representatives of all the Laborers’ locals of the Laborers
International Union in New Jersey. The Union is a member of that organization. Hernandez

further stated that, prior to September, 2008, Local 1030, Laborers International Union,

represented employers in New Jersey, but subsequent to that date, the International Union
transferred the representational rights of Local 1030 to Local 78, the Charging Party. Moreover,
in a Stipulated Election Agreement approved by the Regional Director on March 20, 2012, ECI
agreed, and | so find, that the Union is a Iabor organization within the meaning of Section 2(5) of
the Act.

Il. The Request for Postponement

The Respondents were advised in the complaint which was issued on July 31, 2013, that
the hearing was scheduled for September 24. In the late afternoon of September 23,
Respondents’ attorney, Waldo Carkhuff, called ‘General Counsel Dice-Goldberg and said that he
could not be present at the hearing due to an unspecified “conflict.” General Counsel advised
him that at that late hour he could not consent to an adjournment and gave him Associate Chief
Administrative Law Judge Biblowitz’ contact information.

Upon my arrival at the hearing the following day, | was advised by Judge Biblowitz that
he received a phone message from Carkhuff at 4:.00 p.m. the previous afternoon in which
Carkhuff advised that he could not appear at the hearing due to a “conflict.” Carkhuff sent a fax
to Judge Biblowitz at that time, as follows:

2 | was administratively advised that on December 13, 2013, a Consent Order Granting
Interim Injunction was entered into between the Respondents and the General Counsel
pursuant to Section 10(j) of the Act. Pending the disposition of the proceeding before the Board,
the Order enjoined the Respondents from refusing to recognize and bargain with Local 78,
making unilateral changes to terms and conditions of employment of their employees, and
ordered the Respondents to recognize and bargain with the Union at the request of the Union,
and restore any or all of the terms and conditions of employment of the unit employees as
established by the collective-bargaining agreement which expired on April 30, 2012. | have
received the Order in evidence as General Counsel's Exhibit 1(h).
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Re: Adjournment

Pursuant to my teléphone calls of 9-23-13 to your Honor and our
adversary, | will be unable to appear tomorrow morning in the
above matter. EC| 22-CA-089865. Thank you.

Various subpoenas were issued by General Counsel to the Respondents for the
appearance of Slawomir Kielczewski on September 24 at this hearing. A notice attached to the
charge states that the hearing will be held on the date and hour indicated and that
postponements will not be granted unless good and sufficient grounds are shown and the formal
requirements are met, including that the request must include the grounds for the request, and
the tentative dates for the rescheduled hearing. In addition, the positions of all parties must be:
ascertained and set forth in the request and copies must be simultaneously served on the other
parties. The notice sates that “except under the most extreme conditions, no request for
postponement will be granted during the three days immediately preceding the date of hearing.”

Neither Respondents’ attorney Waldo Carkhuff nor his clients, the Respondents,
appeared at the hearing. The hearing opened at 10.34 a.m. at which time | denied the
Respondents’ request for postponement. The General Counsel's first witness, Hernandez,
testified briefly. At-about 11:00'a.m., | asked the General Counsel to phone Carkhuff and advise
him that his request for a postponement was denied and that | would adjourn the hearing for
one hour to permit him to attend the hearing if he wished.

During the recess, the General Counsel phoned Carkhuff and so advised him. He stated

that Carkhuff said that it was “impossible” for him to attend the-hearing because he was “doing

something medical.” The General Counsel sent him a fax and e-mail confirming their
conversation. The hearing resumed at 12:16 p.m. Neither Carkhuff nor his clients appeared:

| affirm my ruling denying the Respondents’ request for postponement. No details were
given of the alleged “conflict” Carkhuff had with the hearing date. Presumably, he would have
been able to resolve the alleged conflict earlier since he had been advised of the hearing date
nearly two months before. When given the opportunity to appear at the hearing, Carkhuff
claimed that “something medical” made it impossible for him to appear. Again, no details were
provided. The request for postponement lacks merit and is denied.

lil. The Facts
A. Background

On May 1, 2007, the Building Contractors Association of New Jersey (Association) which
represented ECI and other employers in the construction industry, entered into a collective-
bargaining agreement with the New Jersey Building Laborers District Council which was
effective until April 30, 2012. That agreement was a pre-hire Section 8(f) contract.

ECI’s answer admits that at all times prior to December 29, 2011, it was an employer-
member of an Association which represented it and other employers in the construction
industry, and that it authorized the Association to represent it in negotiating and administering
collective-bargaining agreements with the Union. ECI's answer further admits that on about
December 29, 2011, it gave timely notice that it was revoking its authorization to the Association
to negotiate on its behalf, and terminating the collective-bargaining agreement.

On March 7, 2012, the Union filed a petition seeking to represent the employees of ECI.
The Union won an election held on April 11, 2012, and thereafter, on April 23, the Union was

3
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certified as the exclusive collective-bargaining representative of the employees of ECI in the
following unit:

All full-time and regular part-time building and construction
laborers employed by the Employer in the State of New Jersey but
excluding all office clerical employees, managers, guards and
supervisors as defined in the Act.

A The complaint alleges that, at all times since about April 23, 2012, based on Section 9(a)
of the Act, the Union has been the exclusive collective-bargaining representative of the unit
employees.

B. ‘The Request to Bargain

Hernandez and Business Agent Radosaw Korek testified that on April 11, the day of the
election, after the ballots were counted and the Tally of Ballots was distributed to the parties,
they attempted to speak to-Slawomir Kielczewski, the president of ECI. 3 They approached him
and offered a handshake, and said “so let's talk;.let's open and follow up our future relationship.”
Slawomir “wrestled with us. pushed us out of the office,” telling them twice, “get the fuck out of
my office.” Later, Korek entered the office and told Slawomir that the Union won the election.
Slawomir stepped outside, and “kicked us out on the sidewalk,” telling them to “get the fuck out
of my property.” 4

Korek testified that, following the election, he attempted to speak to the employees to
learn if their working conditions had changed. He left several phone messages and visited their
homes, but received no response from the workers.

A Korek called Slawomir at least three times in June to ask him about a new company,
Kielczewski Corp., that-the Union believed had been formed and had begun performing jobs. He
also attempted to speak to Slawomir’s brother, Wesley Kielczewski. On each occasion,
Slawomir and Wesley refused to speak about the Union, Slawomir saying “we have nothing to
discuss in this matter about the union issue between my company and me.” Wesley told him he
had to speak to Slawomir.

Union organizer Oscar Borreo testified that he and organizer Leonardo Naranjo visited a

jobsite at 133 Summit Avenue in Summit, New Jersey on June 21, 2012. Naranjo recorded his

conversation with supervisor Peter Cybura.5 Apparently Naranjo posed as an employee
seeking work. Cybura identified himself as the superwsor and asked Naranjo if he was “union.”
Naranjo denied being “union.” Cybura said that:the Employer “is not with the Union” because
union workers were lazy and earn about $30 per hour, whereas non-union employees earn $10
or $15 per hour.

3 |n various documents filed in 2010 through 2012 by ECI with the New Jersey Department
of Labor, and documents issued by that agency, Slawomir Kielczewski is listed as the president
of ECI. Because several of the Respondents’ officials have the same last name, | will refer to
them by their first names. .

4 Inasmuch as the Respondent made no appearance at the hearing and presented no
witnesses, the testimony of all the witnesses who testified in behalf of the General Counsel are
uncontradicted. | credit their testimony.

5 Cybura is listed on KC payroll documents as being “NJ Supervisor” and a website
maintained by KC states that he is the “project manager/estimating Environmental Services.”



10

15

20

25

30

35

40

45

50

JD(NY)-05-14

Naranjo asked for the name of the company, adding that he could not see the name of
the company on the truck. Cybura said “because we paint this. Because that was union
company, we not union company anymore.” He added that prior to that time the name of the
company was Environmental, but it was now called Kielczewski Corporation. Cybura added that
the owner of Kielczewski is the same owner of Environmental - “the same owner. He just
change the name.” Cybura told the Union agents that when they work in New York “we are with
the Union in New York, Local 78" but the company no longer works in New York.

A “Notification of Asbestos Abatement” signed by Slawomir for that job listed KC as the
abatement contractor. However, the vehicle used by KC on that job is registered to ECI but bore
no KC logo. Moreover, a notebook in the cab of the truck entitled “asbestos abatement project
log book” bore the notations “Summit Parmely Apt. Building, 133 Summit Avenue, ECI Project
Number 12023-AR.”

Organizer Borreo testified that he visited ECI's office at 235 Watchung Avenue and
photographed the vehicles there. Some of the trucks bore an ECI logo, and others did not.

Organizer Saverio Samarelli and Vila testified that they visited Blair Academy on
October 4, 2012. They asked in the office for “ECI.” The receptionist, David S., 6 said “you mean
the abatement contractor.” They said “yes,” and the receptionist said “he’s under Kielczewski
Corp.,” Vila spoke with Wesley about ECI, with Wesley saying that there were issues with
employees making personal phone ‘calls at work and not being productive. Wesley said that
“any issues regarding the union should be directed to his brother, the owner."Samarelli left his
business card with Wesley, and asked that his brother call him. Received in evidence was a
photograph of a sign bearing Kielczewski Corp's name at the site and a truck. Samarelli stated
that he saw a man wearing a shirt bearing an ECI logo at the jobsite.

On October 15, 2012, Samarelii visited a jobsite in Newark where he spoke to and
recorded his conversation with Wesley who recognized Samarelli from his visit on October 4.
Samarelli identified himself as being from the International Union, but working in behalf of Local
78. He attempted to learn what type of work the company was doing at the jobsite and how
many employees worked there. Wesley was generally noncommittal, advising Samarelli to
speak with his brother who was the boss of Environmental Contracting and remarking “since
you're union and I'm not union | really can’t disclose too much information.”

Wesley complained about the high labor cost when the company was a union contractor,
paying his employees over $50 per hour including benefits. He admitted that he was now paying
his employees perhaps $20 less per hour since he did not pay them any benefits. Wesley
conceded that compared to the wages he previously paid, there was a “big difference,”
estimating that if employees worked 1,000 hours, the company would save $20,000. Wesley
added “that answers your question.  If you have a job, if you're talking about millions, if
somebody wishes to go non-union then you get an even bigger difference. You know what I'm
saying?”

When asked if stiff competition was the reason his company went “non-union”, Wesley
answered “well yes, yes and no. | don't even know what'’s the main reason. I'm not going there. |
don’t want to speak about something. ” Wesley also complained that he believed that his
competitors who do prevailing wage work do not pay their employees the proper wage, but his

6 No further identification of the man was made.
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company does — “my problem is my competition is in the position [that] their numbers are lower.
C. The Alter Ego and Single Employer Status of the Respondents

The Respondents admit that they have had substantially identical management,
business purposes, operations, equipment, customers, supervision and ownership. The
Respondents also admit that in about September, 2011, KC was established by ECI as a
disguised continuation of ECI.

ECl applied for an asbestos license in February, 2011. The application states that ECI
was incorporated in December, 1993, and lists Slawomir Kielczewski as its president.
Numerous jobs were listed as having been done in 2010 with the following scope: asbestos
abatement, demolition, mold remediation and asbestos remediation,

Kielczewski Corporation filed an application for an asbestos license in May, 2012. It
stated that it was incorporated on December 22, 2010, and listed its president as Slawomir
Kielczewski. A website maintained by KC states that KC “is a company that is comprised of
former employees of EC” and then directs the reader to ECI's website for the credentials of
those workers.

Both ECI and KC'’s applications list their-address as 235 Watchung Avenue, West
Orange, New Jersey. That location is owned by Mariola Kielczewski; the ex-wife of Slawomir,
who leased it to ECI in August, 2010.

The KC application contains a letter dated May 8, 2012, in which Slawomir advises the
New Jersey Asbestos Control & Licensing department that certain equipment will be sold to KC
“in the future.” The lengthy list of equipment to be sold, according to Hernandez, includes “pretty
much all of the equipment that he possess at ECI.” On May 24, 2013, KC was issued an
asbestos license which permitted it to “perform any type of asbestos work.”

Certain unit employees of ECI were retained by KC. They include Nathaniel Couram,
Serhiy Drozdyak, Henryk Maciorowski, Jacek Marosz, Piotr Piecuch, and Wieslaw Piecuch. ECI
clerical employees Mariola Kielczewska, Barbara Reed, and Rafal Skrzypcak also continued
their employment with KC.

.Bids for work and proposals for both companies were prepared by Slawomir and
Cybura ECI continued to bid on work in its name. In January, 2012 and thereatfter, it bid on
certain work. ECI’s proposals noted that “work performed after April 30, 2012 will be open shop
only” or stated that “work is priced to be completed non-union after May 1, 2012.”

Certain of KC's proposals for jobs dated April, 2012 and later also stated that “work
performed after April 30, 2012 will be open shop only.” Also, exclusions noted are “union labor”
and “union harmony.”

Both ECI and KC use the same vendors. For example, both use Circle Recycling, Inc.,
Circle Rubbish Removal, Inc., and Sky Environmental Services, Inc. Both companies have the
same account number at Home Depot Credit Services, American Express and Valley National
Bank:

D. The Change in the Employees’ Terms and Conditions of Employment

The complaint alleges that following the Board's certification of the Union as the

6
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exclusive collective-bargaining representative of ECI's unit employees, the Respondents
changed the wages and benefits they paid to unit employees by reducing such wages and
benefits without notice to the Union and without affording it an opportunity to bargain with the
Respondents and without first bargaining with the Union to a good-faith impasse. The evidence
supports that allegation.

The Respondents’ payroll records in evidence show that ECI's uﬁit employees were paid
according to the Association-Union contract, but then when they were employed by KC after.
June, 2012, their wages and benefits changed.

For example, Wieslaw Piecuch was classified as a Laborer Class A when employed by
ECI, and earned $29.05 per hour” He received pension, health and “other” benefits of $77.20,
40, and $109.36, respectively.? At KC in July, 2012, however, he received a wage rate of
$29.85 per hour, and health benefits only.

Similarly, Piotr Piecuch, classified as a cleaner and Laborer Class A at ECI, earned a
wage rate of $29.05 and pension, health and “other” benefits of $77.20, .40, and $109.36.8
However, at KC, in May, 2012, he earned $35.00 per hour, but no benefits.

Further, Nathaniel Couram, a cleaner and asbestos handler, received $29.00 per hour at
ECI, and pension, health and “other” benefits of $62.64, .40, and $118.88, respectively. °
However, in June, 2012, he received a wage rate of $35.00 per hour and no benefits at KC.

Analysis and Discussion
I. The Alter Ego and Single Employer Status of the Respondents

When the General Counsel alleges that an entity is the alter ego of another company,
subject to the latter's legal and contractual obligations, the General Counsel has the burden of
establishing that status. U.S. Reinforcing, Inc., 350 NLRB 404, 404. (2007). The determination of
alter ego status is a question of fact for the Board resolved by an examination of all of the
attendant circumstances.

The Board generally will find an alter ego relationship when two entities have
substantially identical ownership, management, business purposes, operations, equipment,
customers and supervision. Not all of these indicia need be present, and no one of them is a
prerequisite to finding an alter ego relationship. Unlawful motivation is not a necessary element
of an alter ego finding, but the Board also considers whether the purpose behind the creation of
the suspected alter ego was to evade responsibilities under the Act. McCarthy Construction Co.,
355 NLRB 50, 52 (2010), adopted in 355 NLRB 365 (2010); U.S. Reinforcing, above.

The Respondents admit that they have had substantially identical management,
business purposes, operations, equipment, customers, supervision and ownership. In addition,
some of the same employees of ECI were retained by KC to perform the same work. The same
clerical staff was employed. The same vendors and certain vendor account numbers continued
to be used by KC. The Respondents also admit that in about September, 2011, KC was
established by ECl as a d|sgwsed continuation of ECL.

7 Those benefits were recelved for the payroll dated January 4, 2012.
8 Those benefits were received for the payroll dated January 4, 2012.
9 Those benefits were received for the payroll dated February 27, 2012.
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In Southport Petroleum Co. v. NLRB, 315 U.S. 100, 106 (1942), the Supreme Court said
that “[w]hether there was a bona fide discontinuance and a true change of ownership  or
merely a disguised continuance of the old employer is a question of fact  ” The Supreme
Court noted that if “there was merely a change in name or in apparent control  there is added
ground for compelling obedience.” In such cases, where there is only a technical change in the
structure or identity of the employing entity, “without any substantial change in its ownership or
management,” it has been held that the new employer “is in reality the same employer” and
subject to the same legal and contractual obligations. Howard Johnson v., Detroit Joint Board,
417 U.S. 249, 252 fn. 5, 262 fn. 9 (1974). )

The Respondents deny that ECI established KC for the purpose of evading its
responsibilities under the Act, that both companies are alter egos and a single employer within
the meaning of the Act, and that they are a single-integrated business enterprise and a single
employer within the meaning of the Act.

The evidence is clear that ECI and KC are alter egos._'First, as set forth above, they
admit to the facts establishing an alter ego relationship, but deny the conclusion that must be
drawn therefrom. They also admit that KC was established by ECI| .as a disguised continuance
of ECI.

~Also, it is clear that KC was formed for the purpose of evading its responsibilities under
the Act. The Respondents believed that operating as a union company hindered its ability to be
competitive in the marketplace. Thus, supervisor Cybura and Slawomir’s brother Wesley
complained about the high cost of Union wages and benefits, whereas, as a non-union
company, the workers were paid less since they received no benefits. Cybura admitted that -
ECI's name was obliterated from its trucks because “we not union company anymore.”

Similarly, the Respondents’ proposals for jobs stated that after April 30, 2012, bids for
work would be “open shop only” and priced “non-union.”

The Respondents thus had a plan to reduce labor costs. Pursuant to that plan, after their
contract with the Association expired, they refused to recognize the Union, withdrew recognition
from it and refused to bargain with it following its certification, and changed the compensatlon
paid to its employees.

The timing of the undisputed events herein and the Respondents’ actions confirm this
plan. In late December, 2011, the Respondents gave timely notification that it was withdrawing
from the Association and did not authorize it to bargain in its behalf following the expiration of its
contract with the Association on April 30, 2012. They notified their prospective customers that
following April 30, 2012, their bids would be based on non-union rates, and the Respondents
chose to ignore the Union’s certlflcatlon on April 23, 2012.

Thus, ECI made clear its intent to operate KC as a non-union contractor with lower labor
costs and thereby avoid its obligation to bargain with the Union which was’ certified as their
employees’ exclusive collective-bargaining representative. E.L.C. Electric, Inc., 359 NLRB No.
20, slip op. at 9 (2012).

| also find that the Respondents are a single employer. Two or more ostensibly separate
entities may be found to constitute a single employer where they constitute a single integrated
enterprise. In determining whether such a relatlonshlp exists, the Board and courts consider four
factors: common ownership, common management, interrelated operations, and centralized

8
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control of labor relations. Radio Local 1264, IBEW v. Broadcast Service of Mobile, 380 U.S.
255, 256 (1965). None of the four factors is controlling, and not all factors need be present to
support a single employer finding. Rather, single employer status depends on all the
circumstances and is characterized by the absence of an arm's-length relationship between
unintegrated companies. Flat Dog Productions, Inc., 347 NLRB 1180, 1181-1182 (2006).

Here, Slawomir was the main actor of both companies. He owned and was the president
of both, he filed documents with regulatory agencies on behalf of both, was viewed by
supervisors of KC as being in charge of that company. Those supervisors told the Union agents
to speak to Slawomir for information regarding KC. The supervisors and managers were the
same for both companies. Their operations wee interrelated. Both did the same type of work
and Swalomir bid on projects for both. They uséd the same location, certain of the same unit
employees, the same clerical workers, vehicles owned by ECI were used by both companies,
KC took over the same equipment used by ECI, the same vehdor account numbers were used,
and there was no evidence that anyone other than Slawomir determined the labor relations of
the two companies. ‘

I accordingly find and conclude that ECI and KC were a single intégrated enterprise, and
a single employer.

Il. The Refusal to Bargain
The complaint alleges that following the Board's certification of the Union, the

Respondents refused the Union’s request to recognize and bargain with it. As set forth above,
the Union’s request to bargain, even immediately following its election victory on April 11, was

‘met with curses and eviction from the Respondents’ office. No clearer message could be sent.

Thereafter, following the April 23 certification, Union agent Korek phoned president
Slawomir at least three times. Each time, Slawomir refused to speak with him about the Union’s
relationship with the Respondents. Other attempts to speak with Wesely, Slawomir’s brother,
were similarly unproductive, with the Union’s agents being told to speak to Slawomir. Union
business cards were left with Slawomir’s brother Wesley, who was asked to have Stawomir call
him, but he did not.

Union agent Naranjo's June 21 conversation with supervisor Cybura is reflective of the
Respondents’ motivation. At a jobsite, Cybura told him they ECI's name was removed from the
truck because “we not union company anymore.”

Having found that the Respondents are a single employer, the bargaining unit remained
intact. | find that, as a single employer, the Respondents had a continuing obligation to
recognize and bargain with the Union as the exclusive bargaining representative of the unit
employees, and that the bargaining unit remained an approprlate unit following the
establishment of KC. | find that the Respondents violated Section 8(a)(5)-and (1) of the Act by
refusing to recognize and bargain with the Union.

| also find that the Respondents unilaterally changed the wages and benefits it paid to its
employees. As set forth above, the unit workers at ECI were paid the wage rate, pension, health
and “other” benefits pursuant to the Association contract, but when employed by KC, they were
paid only wages without any other benefits. | understand that the wage rate at KC was slightly
higher than at EC, but employees were receiving much less in compensation since no
contributions were made to any benefit funds.
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Regardless of the amount of the wages received by the employees, the violation is the
Respondents’ making unilateral changes in employees’ compensation and their failure to notify
the certified Union of those changes, and their failure to offer the Union an opportunity to
bargain with them concerning those changes.

| also find that since KC is the alter ego of ECI, KC, and to the extent that ECI is still
operating, they are obligated to comply with the terms of the collective-bargaining agreement
that ECI entered into with the Association on May 1, 2007, and which expired on April 30, 2012.
The evidence supports a finding that since about June 1, 2012, ECl-and KC failed and refused
to apply the terms and conditions of that collective-bargaining agreement, including the
contractual and fringe benefit provisions therein, which are mandatory subjects of bargaining,
and did so without the Union’s consent. Accordingly, ECI and KC, .as its alter ego, violated.
Section 8(a)(5) and (1) of the Act by failing and refusing to apply the terms of the collective-
bargaining agreement that ECI entered into with the Association, and by failing and refusing to
bargain collectively with the Union as the exclusive collective-bargaining representatives of the
bargaining unit employees of ECI| and KC.

Conclusions of Law

1.The Respondents, Environmental Contractors, Inc., and Kielczewski Corp., are
employers engaged in commerce within the meaning of Section 2(2), (6) and (7) of the Act.

2. Local 78, Laborers International Union of North America, is a labor organization within
the meaning of Section 2(5) of the Act.

3. At all times material herein, Environmental Contractors, Inc., and Kielczewski Corp.,
have been alter egos and a single employer.

4. By establishing Kielczewski Corp. as a disguised continuation of Environmental .
Contractors, Inc. for the purpose of evading its responsibilities under the Act, the Respondents
have violated Section 8(a)(5) and (1) of the Act.

5. By refusing to recognize and bargain with the Union as the exclusive collective-

‘bargaining representative of the employees of Environmental Contractors, Inc., employed in the

following appropriate collective-bargaining unit, the Respondents have violated Section 8(a)(5)
and (1) of the Act:

Al full-time and regular part-time building and construction
laborers employed by the Employer in the State of New Jersey but
excluding all office clerical employees, managers, guards and
supervisors as defined in the Act.

6. By changing the wages and benefits of unit employees by reducing such wages and
benefits without notice to the Union and without affording it an opportunity to bargain with the
Respondents and without first bargaining with the Union to a good-faith impasse, the
Respondents violated Section 8(a)(5) and (1) of the Act.

Remedy
Having found that the Respondents have engaged in certain unfair labor practices, | find

that they must be ordered to cease-and desist and to take certain affirmative action designed to
effectuate the policies, of the Act.

10
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The Respondents will be ordered to recognize and, on request, bargain with Local 78,
Laborers International Union of North America, as the exclusive collective-bargaining
representative of the unit employees with respect to wages, hours, and other terms and
conditions of employment and, if an agreement is reached, embody it in a signed document.
The Respondents shall also be required to rescind, on the Union’s request, any or all of the
unilateral changes to the unit employees' terms and conditions of employment made on or after
April 23, 2012, and to make the unit employees whole for any loss of earnings and other
benefits attributable to its unlawful conduct. The make-whole remedy shall be computed in
accordance with Ogle Protection Service, 183 NLRB 682 (1970), enfd. 444 F.2d 502 (6™ Cir.
1971), with interest as prescribed in New Horizons for the Retarded, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB No. 8 (2010).

The Respondents will be ordered to restore any or all of the terms and conditions of
employment of its unit employees as established by the collective-bargaining agreement which
expired on April 30, 2012. They shall also be required to make all contractually required
contributions to the Union’s benefit funds that it failed to make, including any additional amounts
due the funds on behalf of the unit employees in accordance with Merryweather Optical Co.,
240 NLRB 1213, 1216 fn. 7 (1979), and to make the employees whole for any expenses they
may have incurred as a result of the Respondents failure to make such payments, as set forth in
Kraft Plumbing & Heating, 252 NLRB 891 fn. 2 (1980), enfd. mem. 661 F.2d 940 (9" Cir. 1981),
such amounts to be computed in the manner set forth in Ogle Protection Service, New Horizons
for the Retarded, and Kentucky River Medical Center, above.

The Respondents additionally shall be ordered to (1) compensate the unit employees for
any adverse income tax consequences of receiving their backpay in one lump sum and (2) file a
report with the Social Security Administration allocating the backpay to the appropriate calendar
quarters, as set forth in Latino Express, Inc., 359 NLRB No. 44 (2012).

Where employers, as here, have failed and refused to bargain in good faith with a
certified union, the Board will ensure that such a union has at least 1 year of good faith
bargaining during which its majority status cannot be questioned by extending the certification
year. Mar-Jac Poultry Co., 136 NLRB 785 (1962). Under the circumstances here, | recommend
that the 1-year extension shall commence to run from the date when good faith bargaining
begins.

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended'?

ORDER

The Respondents Environmental Contractors, Inc., and Kielczewski Corp, West Orange,
New Jersey, their officers, agents, successors, and assigns, shall

1. Cease and desist from

10 |f no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec.
102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed
waived for all purposes.
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(a) Refusing to recognize and bargain in.good. faith with Local 78, Laborers International
Union of North America, as the exclusive collective bargaining representative of their employees
in the following appropriate bargaining unit:

All full-time and regular part-time building and -construction
laborers employed by the Employer in the State of New Jersey but
excluding all office clerical employees managers, guards and
supervisors as defined in the Act.

(b) Making unilateral changes to the terms and-conditions of employment of their
bargaining unit employees.

(c) In any like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the Act.

(a) Recognize and upon request, bargain in good faith with Local 78, Laborers
International Union of North America as the exclusive collective-bargaining representative of the
unit employees with respect to wages, hours, and other terms and conditions of employment
and, if an agreement is reached, embody it in a sngned document, and continue to recognize the
Union as the certified exclusive agent of their employees in the unit described below for one
year commencing on the date good faith bargain begins with the Union.

(b) Rescind, on the Union's request, any or all of the unilateral changes to the unit
employees' terms and conditions of employment made on or after April 23, 2012, and make the
unit employees whole for any loss of earnings and.other benefits attributable to the unilateral
changes they have made. '

(c) At the Union's request, restore any or all of the terms and conditions of employment
of unit employees as established by the collective-bargaining agreement which expired on April
30, 2012. '

(d) Make their unit employees whole for any loss of earnings and other benefits suffered
as a result of the discrimination against them, in the manner set forth in the remedy section of
the decision.

(e) Preserve and, within 14 days of a request, or such additional time as the Regional
Director may allow for good ¢ause shown, provide at a reasonable place designated by the
Board or its agents, all payroll records, social security payment records, timecards, personnel
records and reports, and all other records, including an electronic copy of such records if stored
in electronic form, necessary to analyze the amount of backpay due under the terms of this
Order.

(f) Within 14 days after service by the Region, post at their facility in West Orange, New

Jersey, copies in English, Spanish and Polish of the attached notice marked “Appendix.”11
. X |

11 |f this Order is enforced by a judgment of a United States court of appeals, the words in
the notice reading “Posted by Order of the National Labor Relations Board™ shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the

‘National Labor Relations Board.”
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Copies of the notice, on forms provnded by the Reglonal Director for Region 22, after being
sighed by the Respondents’ authorized representatlve shall be posted by the Respondents and
maintained for 60 consecutive days in conspicuous places including all places where notices to
employees are customarily posted. Reasonable steps shall be taken by the-Respondents to
ensure that the notices are not altered, defaced, or covered by any other material. In the event
that, during:the pendency of these proceedings, the Respondents have gone out of business or
closed the facility involved in these proceedlngs the Respohdents shall duplicate and mail, at
their own expense, a copy of the notice to all current employees and former employees
employed by the Respondents at any time since June 1, 2012.

Dated, Washington, D.C. January 13, 2014

Steven Davis
Administrative Law Judge

13
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has ordered us to post and obey this Notice.
FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT refuse to recognize and bargain in good faith with Local 78, Laborers International Union of North America, as the
exclusive collective bargaining representative of our employees in the following appropriate bargaining unit:

All full-time and regular part-time building and construction laborers employed by the
Employer in the State of New Jersey but excluding all office clerical employees, managers,
guards and supervisors as defined in the Act.

WE WILL NOT make unilateral changes to your terms and conditions of employment.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the exercise of the rights guaranteed you by
Section 7 of the Act.

WE WILL recognize and upon request, bargain in good faith with Local 78, Laborers international Union of North America as your
exclusive collective-bargaining representative with respect to your wages, hours, and other terms and conditions of employmrient
and, if an agreement is reached, embody it in a signed document, and WE WILL continue to recognize the Union as your certified
exclusive agent for 1 year commencing on the date we begin to bargain in good faith with the Union.

WE WILL rescind, on the Union’s request, any or all of the unilateral changes to your terms and conditions of employment made on
or after June 1, 2012, and make you whole for any loss of earnings and other benefits attributable to the unilateral changes we have
made.

WE WILL at the Union’s request, restore any or all of your terms and conditions of employment as established by the collective-
bargaining agreement which expired on April 30, 2012.

WE WILL make you whole for any loss of earnings and other benefits suffered as a result of our discrimination against you.

ENVIRONMENTAL CONTRACTORS, INC., AND KIELCZEWSKI
CORP., ALTER EGOS AND A SINGLE EMPLOYER

(Employer)

Dated By

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor Relations Act. It conducts secret-ballot
elections to determine whether employees want union representation and it investigates and remedies unfair labor practices by employers and unions. To find
out more about your rights under the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's Regional Office
set forth below. You may also obtain information from the Board's website: www.nlrb.gov.

20 Washington Place, 5th Floor
Newark, New Jersey 07102-3110
Hours: 8:30 a.m. to 5 p.m.
973-645-2100.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S
COMPLIANCE OFFICER, 973-645-3784
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‘West Orange, NJ

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

ENVIRONMENTAL CONTRACTORS, INC.,

AND KIELCZEWSKI CORP., ALTER EGOS
AND A SINGLE EMPLOYER
and Case 22-CA-089865

LOCAL 78, LABORERS INTERNATIONAL
UNION OF NORTH AMERICA

ORDER

On January 13, 2014, Administrative Law Judge Steven Davis of the National Labor
Relations Board issued his Decision in the above-entitled proceeding and, on the same date,
the proceeding was transferred to and continued before the Board in Washington, D.C. The
Administrative Law Judge found that the Respondent has engaged in certain unfair labor
practices, and recommended that it take specific action to remedy such unfair labor practices.

No statement of exceptions having been filed with the Board, and the time allowed for
such filing having expired,

Pursuant to Section 10(c) of the National Labor Relations Act, as amended, and Section
102.48 of the National Labor Relations Board Rules and Regulations, the Board adopts the
findings and conclusions of the Administrative Law Judge as contained in his Decision, and
orders that the Respondent, Environmental Contractors, Inc., and Kielczewski Corp., alter egos
and a single employer, their officers, agents, successors, and assigns, shall take the action set
forth in the recommended Order of the Administrative Law Judge.

Dated, Washington, D.C., February 27, 2014.

By direction of the Board:

/s/Roxanne L. Rothschild

Associate Executive Secretary
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June 16, 2014

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT
NATIONAL LABOR RELATIONS BOARD
| 3 _ _
Petitioner | : No. I Ll - A% lS
V. .
ENVIRONMENTAL CONTRACTORS, INC.  :  Board Case No.:
AND KIELCZEWSKI CORP,, ALTEREGOS ~ :  22-CA-089865
AND A SINGLE EMPLOYER ~

Respondent

JUDGMENT ENFORCING AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
Before: RENDELL, FISHER and GREENAWAY, Jr., Circuit Judges

This cause was submitted upon the apphcatlon of the National Labor
Relations Board for summary entry of a judgment against Respondent,
Environmental Contractors, Inc. and Kielczewski Corp., alter egos and a smgle
employer, its ofﬁcers agents, successors, ard assigns, ‘enforcing its order dated
February 27,2014, in Case No. 22- CA-O89865 and the Court having considered
the same, it is hereby

‘ORDERED AND ADJUDGED by the Court that the Respondent
Environmental Contractors, Inc. and Klelczéwskl Corp., alter egos and a single
employer, its officers, agents, successors, and assigns, shall abide by said order
(See Attached Order and Appendix).

|

BY THE COURT

Mandate shall issue forthwith.

s/ Joseph A. Greenaway, Jr.

Circuit Judge

DATED: July 3, 2014
PDB/cc: All Counsel of .Record
July 3, 2014
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NATIONAL LABOR REJLATIONS BOARD
V.

ENVIRONMENTAL CONTRACTORS, INC AND KIELCZEWSKI CORP.,
ALTER EGOS AND A SINGLE EMPLOYER

ORDER

Environmental Contractors, Inc., and Klelczewskl Corp, West Orange, New
Jersey, their officers, agents, successors, and}‘ assigns, shall

i

1. Cease and desist from

(a) Refusing to recognize and bargam in good faith with Local 78, Laborers
International Union of North Amenca, as the exclusive collective
bargaining representative of their employees in the following
appropriate bargaining unit: '

|
All full-time and regular part-time building and construction
laborers employed by the Employer in the State of New Jersey but
excludmg all office clerical employees managers, guards and
supervisors as defined in the Act.

(b) Making unilateral changes to the terms and conditions of employment of
their bargaining unit employees. {

(c) Inany like or related manner interfering with, restraining, or coercing

employees in the exercise of the rl‘ghts guaranteed them by Section 7 of
the Act.

2. Take the following affirmative action necessary to effectuate the policies of
the Act. {

(a) Recognize and upon request, bargam in good faith with Local 78,
Laborers International Union of North America as the exclusive
collective-bargaining representatl\!'e of the unit employees with respect
to wages, hours, and other terms and conditions of employment and, if
an agreement is reached, embody it in a signed document, and continue
to recognize the Union as the certi!ﬁe_d- exclusive agent of their
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‘employees in the unit described below for one year commencing on the
date good faith bargain begins with the Union.

(b) Rescind, on the Union’s request, any or all of the unilateral changes to
the unit employees' terms and conditions of employment made on or
after April 23, 2012, and make the unit employees whole for any loss of
earnings and other benefits attributable to the unilateral changes they
have made.

(c) Atthe Union’s request, restore any or all of the terms and conditions of
employment of unit employees as established by the collective-
bargaining agreement which expired on April 30, 2012.

(d) Make their unit employees whole for any loss of earnings and other
benefits suffered as a result of the discrimination against them, in the
manner set forth in the remedy section of the decision.

(e) Preserve and, within 14 days of a request, or such additional time as the
Regional Director may allow for good cause shown, provide at a
reasonable place designated by the Board or its agents, all payroll
records, social security payment records, timecards, personnel records
and reports, and all other records, including an electronic copy of such
records if stored in electronic foﬁn, necessary to analyze the amount of

backpay due under the terms of this Order.

(f) Within 14 days after service by the Region, post at their facility in West
Orange, New Jersey, copies in English, Spanish and Polish of the
attached notice marked “Appendix.” Copies of the notice, on forms
‘provided by the Regional Director for Region 22, after being signed by
the Respondents’ authorized representative, shall be posted by the
Respondents and maintained for 60 consecutive days in conspicuous
places including all places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Respondents to ensure
that the notices are not altered, defaced, or covered by any other
material. In the event that, during the pendency of these proceedings, the
Respondents have gone out of business or closed the facility involved in
these proceedings, the Respondents shall duplicate and mail, at their
own expense, a copy of the notice to all current employees and former
employees employed by the Respondents at any time since June 1, 2012.
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APPENDIX

NOTICE TO EMPLOYEES

POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES
COURT OF APPEALS ENFORCING AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law
and has ordered us to post and obey this Notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities

WE WILL NOT refuse to recognize and bargain in good faith with Local 78,
Laborers International Union of North America, as the exclusive collective
bargaining representative of our employees in the following appropriate bargaining
unit:

All full-time and regular part-time building and construction
laborers employed by the Employer in the State of New Jersey
but excluding all office clerical employees, managers, guards
and supervisors as defined in the Act.

WE WILL NOT make unilateral changes to your terms and conditions of
employment.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce
you in the exercise of the rights guaranteed you by Section 7 of the Act.

WE WILL recognize and upon request, bargain in good faith with Local 78,
Laborers International Union of North America as your exclusive collective-
‘bargaining representative with respect to your wages, hours, and other terms and
conditions of employment and, if an agreement is reached, embody it in a signed
document, and WE WILL continue to recognize the Union as your certified
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exclusive agent for 1 year commencing on the date we begin to bargain in good
faith with the Union. |

WE WILL rescind, on the Union’s requeIst, any or all of the unilateral changes
to your terms and conditions of employment made on or after June 1, 2012, and
make you whole for any loss of earnings and other benefits attributable to the
unilateral changes we have made.

WE WILL at the Union’s request, restore any or all of your terms and
conditions of employment as-established by the collective-bargaining agreement
which expired on April 30, 2012.

WE WILL make you whole for any loss of earnings and other benefits suffered
as a result of our discrimination against you.

Env1ronmentaI Contractors, Inc. and Kielczewski
Corp., Alte1 Egos and a Single Employer

(Employer)

Dated: By:

(Repr’eSehtaﬁve) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the
Nanonal Labor Relations Act. It conducts secret-ballot eIectlons to.détermine whether employees want
union representation-and it investigates: and remedies unfair labor practices by employers and unions: To
find: out more ‘about your rights under the Act and how to file a charge-or election petition, you may speak
confidentially to any agent with the Board's Regional Office set forth below. You may also obtain
information from the Board's website: www.nirb.gov. |-

20 Washington Place, 5th Floor

Newark, New Jersey 07102-3110

Hours 830am toSpm
973-645- 2100
THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND-MUST
NOT BE ALTERED, DEFACED, OR COVERED'BY ANY. OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH TS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S

COMPLIANCE OFFICER (973) 645-3784.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

ENVIRONMENTAL CONTRACTORS, INC.,
KIELCZEWSKI CORPORATION AND THEIR
ALTER EGO, SINGLE EMPLOYER AND/OR
SUCCESSOR, BE CONSTRUCTION CORPORATION

and Cases 22-CA-089865
22-CA-136700
22-CA-145173
22-CA-172957

LOCAL 78, LABORERS INTERNATIONAL
UNION OF NORTH AMERICA

'ORDER CONSOLIDATING COMPL_AINT, COMPLIANCE SPECIFICATION
AND NOTICE OF HEARING

Pursuant to Sections 102.33 .and 102.54(b) of the Rules and Regulations of the
Board, and to avoid unnecessary costs or delay, IT IS ORDERED THAT Cases 22-CA-
089865, 22-CA-136700, 22-CA-145173 and 22-CA—1'72597, which are based on
charges filed by the Union against Respondents are consolidated and that the
Consolidated Complaint is consolidated with the Compliance Specification in this matter.

This Consolidated Complaint, Compliance Specification and Notice of Hearing is
based on charges filed by Local 78, Laborers International Union of North American, (the
Union). It is issued pursuant to Section 10(b) of the National Labor Relations Act, 29
U.S.C.§ 151 et seq. (the Act) and sections 102.15 and 102.54 of the Rules and Regulations of

the National Labor Relations Board (Board) and alleges that Environmental Contractors, Inc.,



(Respondent ECI), Kielczewski Corporation (Respondent Kielczewski Corp.) and BE
Construction Corporation (Respondent BE Construction and collectively Respondents), alter
€gos, a single employer and/or successor, have violated the Act as described below.

1. (@)  Charge 22-CA-136700 was filed by the Union on September 12, 2014
and a copy was served by regular mail on Respondents on September 15, 2014.

(b)  Charge 22-CA-145173 was filed by the Union on January 23, 2015 and a
copy was served by regular mail on Respondents on January 28, 2015.

(¢)  Charge 22-CA-172957 was filed by the Union on March 31, 2016 and a
copy was served by regular mail on Respondents on March 31, 2016.

2. At all material times, Respondents have been corporations with an office and
place of business in West Orange, New Jersey (Respondents’ facility), and have been
contractors in the construction industry performing residential and commercial demolition,
asbestos abatement, mold and lead removal.

3. At all material times, Respondents have had substantially identical
management, business purposes, operations, equipment, customers, supervision and
ownership.

4, About December 13, 2013, Respondent BE Construction was established by
Respondent Kielczewski as a disguised continuation of Respondent Kielczewski.

5. Respondent Kielczewski established Respondent BE Construction, as described

above in paragraph 4, for the purpose of evading its responsibilities under the Act.



6. Based on the operations and conduct described above in paragraphs 2 through
5, Respondent Kielczewski and Respondent BE Construction are, and have been at all
material times, alter egos and a single employer within the meaning of the Act.

7. At all material times, Respondents have been affiliated business enterprises
with common officers, ownership, directors, management, and supervision; have formulated
|
and administered a common labor policy; havé shared common premises and facilities; have
provided services for and made sales to each other; have interchanged personnel with each
other; have interrelated operations with common administration, equipment, purchasing and

sales; and have held themselves out to the public as a single-integrated business enterprise.
8. Based on its operations described above in paragraph 7, Respondents constitute
a single integrated business enterprise and a single employer within the meaning of the Act.

9. In conducting their operations described above in paragraph 2, during the 12-
month period ending June 1, 2017, Respondents performed services valued in excess of
[

$50,000 in States outside the State of New Jersey.

10. At all material times, Respondents have been employers engaged in commerce
within the meaning of Section 2(2), (6), and (Z) of the Act.

11. At all material times, the UniL)n has been a labor organization within the
meaning of Section 2(5) of the Act.

12.  The followihg employees of Respondents (the Unit) constitute a unit

|

appropriate for the purposes of collective bafgaining within the meaning of Section 9(b) of

the Act:

All full-time and regular|part-time building and
construction laborers . employed by the

3



Employer in the State of New Jersey, but
excluding ‘all office clerical employees,
managers, guards and supervisors as defined in
the Act.

13.  On April 23, 2012, the Board certified the Union as the exclusive collective-
bargaining representative of the Unit.

14. At all times since about April 23, 2012, based on Section 9(a) of the Act, the
Union has been the exclusive collective-bargaining representatiVe of the Unit.

15.  On January 13, 2014, Administrative Law Judge (ALJ) Steven Davis issued his
Decision and Order in Case 22-CA-089865, finding Respondent ECI and Respondent
Kielczewski Cotp. were alter egos and a single employer and that Respondent Kielczewski
was a disguised continuance of Respondent ECI, established to evade its responsibilities
under the Act.

16. ALJ Davis also found that Respondent ECI and Respondent Kielczewski
violated Section 8(a)(1) and (5) of the Act by refusing to recognize and bargain with the
Union and by reducing wages and benefits of unit employees without notice to the Union or
providing the Union with an opportunity to bargain over the changes.

17.  On February 27, 2014 the Board affirmed ALJ Davis’s Decision.

18.  On July 3, 2014 the United States Court of Appeals for the Third Circuit
enforced the Board’s Order in National Labor Relations Board v. Environmental
Contractors, Inc. and Kielczewski Corp., alter egos and a single employer, Case 14-2815 (3d

Cir, July 3,2014).



19.  On about June 16, 2014, the Union again requested that Respondents recognize
it as the exclusive collective-bargaining representative of the Unit and bargain collectively
with the Union as the exclusive collective-bargaining representative of the Unit.,

20.  Since about June 16, 2014, Respondents have failed and refused to recognize
and bargain with the Union as the exclusive collective-bargaining representative of the Unit.

21.  Since about March 1, 2014, Respondents have changed the wages and benefits
of the Unit by reducing wages and benefits of the Unit without notice to the Union and
without affording the Union an opportunity to bargain with the Respondents.

22.  Since about November 17, 2014, the Union has requested orally and in writing,
that Respondents furnish the Union with the following information: payroll and financial

information necessary for a payroll audit.

23.  The information requested by the Union, as described above in paragraph 22 is
necessary for, and relevant to, the Union's performance of its duties as the exclusive

collective-bargaining representative of the Unit.

24.  Since about December 26, 2014, Respondents, by Slawomir Kielczewski, in
writing, has failed and refused to furnish the Union with the information requested by it as

described above in paragraph 22.

25.  About January 1, 2014, Respondent BE Construction purchased the business of
Respondent Kielczewski Corp., and since then has continued to operate the business of
Respondent Kielczewski Corp. in basically unchanged form, and has employed as a majority
of its employees individuals who were previously employees of Respondent Kielczewski

Corp.



26. Based on its operations described above in paragraph 25, Respondent BE
: , >

Construction has- continued the emp‘loyihgl entity and is a successor to- Respondent
|

Kielczewski Corp.

27.  Before engaging in the conduct described above in paragraph 25, Respondent
BE Construction was put on notice of Resp(g)_ndent Kielczewski Corp.’s actual liability in
Board Case 22-CA-089865 orally, by Slawomir Kielczewski, President, Respondent
Kielczewski Corp., to Barbara Reed the President and an agent of Respondent BE
Construction. |

28.. Based on the conduct and operat,ions described above in paragraphs 25 through
27, Respondent BE Construction has continued the employing entity with notice of

Respondent Kielczewski Corp’s. actual liabiiity to remedy its unfair labor practices, and

Respondent BE Construction is a successor to }Réspondent Kielczewski Corp.

I

29. By the conduct described above 1n paragraphs 19 through 24, Respondents have
been failing‘ and refusing to bargain collectively and in good faith with the exclusive
collective-bargaining representative of its 'emv;ployees within the meaning of Section &(d) of
the Act in violation of Section 8(a)(1) and (5) jof the Act.

As part of the remedy for the unfair labor practices alleged above in paragraphs 16 and
19 through 24, the General Counsel seeks an Order requiring that Respondents send, by United
States mail, copies of the Notice to Employees to all individuals employed in the Unit since April

23,2012.



General Counsel also seeks all other relief that may be just and proper to remedy the

unfair labor practice alleges.

COMPLIANCE SPECIFICATION

WHEREFORE, in order to liquidate the.amount owed by Respondent and to avoid
unnecessary cost or delays, the undersigned issues this compliance specification and alleges
as follows:

1. As a result of the conduct desc;ribed above in paragraphs 16 and 21 of the
Consolidated Complaint, bargaining unit employees are entitled to backpay in the manner and
amount computed as follows and reflected in A?uTTACHMENT A:

(a) The backpay period for bargaining unit employees begins on April 23,

2012, the date Respondents unilaterally changed unit employees’ terms
and conditions of employment, and the backpay period has not ended.

(b) An appropriate measure of the earnings that all bargaining unit employees
would have received duriﬂg the backpay period is based on an average of
the actual hours worked or projected to have been worked by all
employees during the backpay period. Using this formula, the earnings
estimations are calculated on the average hours worked per pay period
based on'records provided by Respondent Kielczewski Corp.

(c) The average Weeklxy hours worked by employees was determined by
reviewing Respondent ECI’s payroll for the time period 1/1/2012 through
4/21/2013. There was work available during 44 weeks during that period.

The total amount of hours worked during the review period was divided



(d)

(e)

®

by 44 weeks to get the average number of hours worked per week. There
were 5372 total number of hours worked by bargaining unit employees
during the payroll review period. There were 44 weeks of work during
that period. The total number of hours worked (5372) divided by the
number of weeks in which there was work (44), equals 122.09 of average
hours worked per week/pay period.

There are 268 weeks in the backpay period starting 4/23/2012 and
calculated through 6/17/2017. Respondents owe 122.09 hours of pay for
each of these weeks. (268 weeks X 122.09 hours per week = 32,720 total
hours owed.)

The backpay was calculated using the Class A Rate of $30.55 per hour
from the May 1, 2007 extended collective bargaining agreement. 32,720
hours owed X $30.55 per hour = $999,596 backpay owed by
Respondents.

The Backpay was reduced by interim earnings. Respondent Kielczewski
Corp.’s payroll shows total Interim Earnings from 1/1/2012 through
4/21/2013 of $168,296.22. Not all of this timeframe falls within the
backpay period. The $168,296.22 was divided by 6 calendar quarters for
the period 1/1/2012 through 4/21/2013 for which payroll records were
analyzed. $168,296.22 divided by 6 calendar quarters, equals $28,049.27

per quarter. This interim earnings amount was entered on the



2.

(9]

(h)

BackpayTEC calculation for each quarter falling within the backpay
period.

Respondent BE Construction’s payroll shows total interim earnings from
3/24/2016 through 4/21/2016 of $42,893.77. All of this payroll
timeframe falls within the backpay period, so the $42,893.77 was divided
by 2 calendar quarters to equal $21,446.89 each quarter. This amount
was entered as interim earnings for each of 2016 QTR 1 and 2026 QTR 2.
To calculate interest on backpay, the total backpay owed of $999,596 was
divided by 268 weeks in the backpay period, to arrive at an average
weekly pay amount owed of $3,729.84. This amount was entered into the
BackpayTEC program for each week to calculate interest owed on

backpay and to calculate the Excess Tax Liability owed.

As a result of the conduct described above in paragraphs 16 and 21 of the

Consolidated Complaint, Respondents are required to pay benefit fund contributions

based on the collective-bargaining agreement which expired on April 30, 2012, and

the period after the expiration of the Agreement.

(a) Respondents were required to make total Fund contributions totaling

$20.07 per hour worked by bargaining unit employees. The amount owed

is broken down per Fund and is reflected in ATTACHMENT B.

(b) Fund contributions for all unit employees were calculated based on the

average hours of work per pay period during the backpay period

multiplied by the fund rate:



(c) Respondents are additionally required to pay interest based on their
delinquencies. The Fund’s established practice has been to seek interest
pursuant to 29 U.S.C. §1132(g)(2)(B) and as calculated pursuant to 26
U.S.C. §6621, and this practice comports with the Board’s Order that
interest calculations be made in accordance with. Merryweather Optical
Co., 240 NLRB 1212, 1216 fn. 7(1979).
3. The estimated total amount of Taxable Income for each year is based on the
calculations for backpay in this: Compliance Specification for each year of 2012,
2013, 2014, 2015, 2016 and 2017 and is summarized in ATTACHMENT A. Using
this total estimated Taxable Income for the various years, federal and state taxes
were estimated using the federal and state tax rates for the appropriate years. The
federal rates are based on filing taxes z?s Single filing status.
(a) The estimated total amount of taxes owed for 2012, 2013, 2014, 2015, 2016
and 2017 would have been the amounts set forth in ATTACHMENT A.
The estimated total of these amounts are $172,304 for federal tax and
$33,510 for state tax.
(b) The total estimated amount of the lump sum award that is subject to this
excess tax award is $820,190 and is set forth in ATTACHMENT A. The

lump sum amount is based on the backpay calculations described in this

Specification. 1 The amount of taxes owed in 2017 is based on the current

1 Interest continues to accrue until the payment is made. The lump sum amount will need to be adjusted when backpay is
paid to the discriminatees to include interest.
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federal and state tax rates and on the assumption that discriminatees will be
filing their taxes as Single.2

(c) The estimated adverse tax consequences is the difference between the
amount of taxes on the lump sum amount being paid in 2017 and the amount
of taxes that would have been charged if these amounts were paid when the
backpay was earned in 2012, 2013, 2014, 2015, 2016 and 2017.

(d) The estimated excess tax liability payment that is to be made to
discriminatees is also taxable income and causes additional tax liabilities.
ATTACHMENT A also includes a calculation for these supplemental taxes.
This amount is called the incremental tax liability. The incremental tax
includes all of the taxes that the discriminatees will owe on the excess tax
payment. This estimated incremental tax is calculated using the federal tax
rate used for calculating taxes for the backpay award and the average state

tax rate for 2017. This estimated amount is reflected in ATTACHMENT
A.

(e) The estimated Total Excess Taxes is the total tax consequences for
discriminatees receiving .a lump-sum award covering a backpay period
longer than 1-year. The estimated Total Excess Taxes owed to
discriminatees, which is determined by adding the Excess Taxes and

Incremental Taxes, is reflected in ATTACHMENT A.

2 Although the backpay period continues to accrue to the present date, there is no excess tax liability for backpay that
would have been eamed in the year a lump sum award is made.

11



Summarizing the facts and figures above and denoted in ATTACHMENTS A and B,
Res;eondents’ obligation covered by this Compliance Specification, in accordance with the
Board’s Order, will be substantially discharged by payment of $820,190. for wages, $68,752
interest on backpay, $656,690 for fund contriibutions‘, and $184,969 of excess tax liability
owed as a result of Respondents’ unlawful conduct for the time period covered in this
Specification and -continues to accrue. Resli)ondents additionally owe interest computed
according to Board policy, as stated in New Horizons for the Retarded, 283 NLRB 1173
(1987), compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB No.

\

8 (2010), less all tax. withholdings as required by Federal, state, and municipal law.

WHEREFORE, it is requested that an1i Order be entered consistent with the above.

NOTICE OF HEARING

PLEASE TAKE NOTICE THAT on the October 25, 2017, at 9:30 a.m. and

consecutive days thereafter until concluded, at the National Labor Relations Board,
Region 22 hearing room located at 20 Washfington Place, 5" Floor, Newark, New Jersey,
a hearing will be conducted_ before a duly -designated Administrative Law Judge of the
National Labor Relations Board on the _‘allégations set forth in the above Consolidated
Complaint and Compliance Specification, at which time you will have the right to appear in
person, or otherwise, and give testimony. The procedures to be followed at the hearing are
described in the attached form NLRB-4668. The procedure to- request a postponement of the

hearing is described in the attached form NLRB-4338.

12



ANSWER REQUIREMENT

Respondents are notified that, pursuant to Sections 102.20, 102.21, and 102.56 of the
Board’s Rules and Regulations, they must file an answer to the Consolidated Complaint and
Compliance Specification.

Therefore, the Respondents shall, within 21 days from the date of this Consolidated
Complaint, Compliance Specification and Notice of Hearing, file with the undersigned
Regional Director, acting in this matter as an agent of the National Labor Relations Board, an
original and four (4) copies of an answer to the Consolidated Complaint and Compliance
Specification and shall immediately serve a copy thereof on each of the other parties. Unless
filed electronically in a pdf form, Respondents should file an original copy of the answer to
the Consolidated Complaint and Compliance Specification with this office and shall also

serve a copy of the answer on each of the other parties. The answer must be received by this

office on or before August 21, 2017, or postmarked no later than August 20, 2017.
An answer may also be filed electronically by using the E-Filing system on the
Agency’s website. In order to file an answer electronically, access the Agency’s website at

http://www.nlrb.gov, click on E-Gov, then click on the E-Filing, and then follow the detailed

instructions. The responsibility for the receipt and usability of the answer rests excluéively
upon the sender. Unless notification on the Agency’s website informs users that the
Agency’s E-Filing system is officially determined to be in technical failure because it is
unable to receive documents for a continuous period of more than 2 hours after 12:00 noon
(Eastern Time) on the due date for filing, a failure to timely file the answer will not be

excused on the basis that the transmission could not be accomplished because the Agency’s

13



website was off-line or unavailable for some other reason. The Board’s Rules and
Regulations require that such answer be signed and sworn to by the Respondents or by a duly
authorized agent with appropriate power of attorney affixed. See Section 102.21 and
102.56(a). If the answer being filed electronically is a pdf document containing the required
signature, no paper copies of the answer need to be transmitted to the Regional Office.
However, if the electronic version of an answer to this Consolidated Cornpleiint, Compliance
Specification and Notice of Hearing is not a pdf file containing the required signature, the E-
filing rules require that such answer containing the required signature be submitted to the
Regional Office by traditional means within three (3) business days after the date of
electronic filing. Service of the answer on each of the other parties must be accomplished in
conformance with the requirements of Section 102.114 of the Board’s Rules and Regulations.
The answer may not be filed by facsimile transmission. If no answer is filed, the Board may
find, pursuant to a Motion for Default Judgment, that the allegations in the Consolidated
Complaint and Compliance Specification are true.

As to all matters set forth in Compliance Speciﬁcation paragraphs ‘1 to 3 that are
within the knowledge of Respondents, including but not limited to the various factors
entering into the computation of gross backpay, a general denial is not sufficient. See Section
102.56(b) of the Board’s Rules and Regulations, a copy of which is attached. Rather, the
answer must state the basis for any disagreement with any allegations that are within the
Respondents’ knowledge, and set forth in detail Respondents’ position as to the applicable

premises and furnish the appropriate supporting figures.
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If no answer is filed or if an answer is filed untimely, the Board may find, pursuant to
a Motion for Default Judgment, that the allegations in the Consolidated Complaint and
Compliance Specification are true. If the answer fails to deny allegations of the Compliance
Speciﬁcation paragraphis 1 to 3 in the manner required under Section 102.56(b) of the Board’s
Rules and Regulations, and the failure to do so is not adequately explained, the Board may find
those allegations ‘in the Compliance Specification are true and preclude Respondent from

introducing any evidence controverting those allegations.

As to all matters set forth in the Compliance Specification that are within the
knowledge of Respondents, including but not limited to the various factors entering into the
computation of gross backpay, a general denial is not sufficient. See Section 102.56(b) of the
Board’s Rules and Regulations, a copy of which is attached. Rather, the answer must state
the basis for any disagreement with any allegations that are within the Respondents’
knowledge, and set forth in detail Respondents’ position as to the applicable premises and
furnish the appropriate supporting figures.

Dated at Newark, New Jersey on the 31* day of July, 2017,

/Dwﬂf@ & Lpaelm—
David E. Leach II-I, Regional Director
National Labor Relations Board
Region 22

20 Washington Place, 5" Floor
Newark, New Jersey 07102
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NLRB Backpay Calculation

Case Name: ECI/Kielczewski Corp/BE Construction
Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest  g/17/2017
) calculated to:
Year Qtr Week Gross ?:::::: Net Backpay Interim Medical Net Backpay &
End Backpay . Expenses Expenses Expenses
Earnings

2012 2 4/7

2012 2 4/14

2012 2 4/21

2012 2 4/28 3,729.85

2012. 2 5/5 3,729.85

2012 2 5/12 3,729.85

2012 2 5/19 3,729.85

2012 2 5/26 3,729.85

2012 2 6/2 3,729.85

2012 2 6/9 3,729.85

2012 2 6/16 3,729.85

2012 2 6/23 3,729.85

2012 2 6/30 3,729.85 .

2012 2 Total 37,299 28,049 9,249 - - 9,249
2012 3 717 3,729.85

2012 3 7114 3,729.85

2012 3 7/21 372985

2012 3 7/28 3,729.85

2012 3 8/4 3,729.85

2012 3 811  3,729.85

2012 3 8/18 3,729.85

2012 3  8/25 3,729.85

2012 3 9/1 3,729.85

2012 3 9/8 3,729.85

2012 3 9/15 3,729.85

2012 3 9122 3,729.85

2012 3 9/29 . 3,729.85 :
2012 3 Total 48,488 28,049 20,439 ] - - 20,439
2012 4 10/6 3,729.85

2012 4 10113 3,729.85

2012 4 10/20 3,729.85

2012 4 10/27 3,729.85

2012 4 11/3 3,729.85

2012 4 1110 3,729.85

2012 4 1117 3,729.85

2012 4 11/24 3,729.85

2012 4 1211 3,729.85

2012 4 12/8 3,729.85

2012 4 12115 3,729.85

2012 4 12/22 3,729.85°

2012 4 12/29 3,729.85 .

2012 4 Total 48,488 28,049 20,439 - - 20,439

File: ECI spec Attachment A - BP - Interest - Tax Liability.xIsm / Sheet: Weekly Caic




NLRB Backpay Calculation 2

Case Name; ECI/Kielczewski Corp/BE Construction

Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest 57472017
. calculated to:
Year Qtr Week Gross (I:::::it:‘r Net Backpay Interim Medical Net Backpay &
End Backpay . Expenses Expenses Expenses
Earnings
2013 1 1/5 3,729.85
2013 1 112 3,729.85
2013 1 119 3,729.85
2013 1 1/26 3,729.85
2013 1 212 3,729.85
2013 1 2/9 3,729.85
2013 1 2/16 3,729.85
2013 1 2/23 3,729.85
2013 1 32 3,729.85
2013 1 3/9 3,729.85
2013 1 316  3,729.85
2013 1 323  3,729.85
2013 1 3/30 3,729.85 ‘
2013 1 Total 48,488 28,049 20,439 - - 20,439
2013 2 4/ 3,729.85
2013 2 4/13 3,729.85
2013 2 4/20 3,729.85
2013 2 4/27 3,729.85
2013 2 54 3,729.85
2013 2 5/11 3,729.85.
2013 2 518 372985
2013 2 5725 3,729.85
2013 2 &M 3,729.85
2013 2 68 3,729.85
2013 2 6/15  3,729.85
2013 2 6/22  3,729.85
2013 2 6/29  3,729.85
2013 2 Total 48,488 28,049 20,439 - - 20,439
2013 3 76 3,729.85
2013 3 7113 3,72985
2013 3 7120 3,729.85
2013 3 7/27 3,729.85
2013 3 83 3,729.85
2013 ‘3 810 3,729.85
2013 3 8M7  3,729.85
2013 3 824 3,729.85
2013 3 8/31 3,729.85
2013 3 97 3,729.85
2013 3 9/14 3,729.85
2013 3 9/21 3,729.85
2013 3  9/28 3,729.85

File: ECI spec Attachment A - BP - Interest - Tax Liability. xism / Sheet: Weekly Calc



NLRB Backpay Calculation

Case Name: ECI/Kielczewski Corp/BE Construction
‘Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest — g/17/2017
calculated to:
Year Qtr Week Gross ﬁ:::::;" Net Backpay Interim Medica[ Net Bagkpay &
» End Backpay S S Expenses Expenses Expenses
: ‘ Earnings 1 . 4 ‘
2013 3 Total 48,488 48,488 - - 48,488
2013 4 10/5  3,729.85
2013 4 10/12 3,729.85
2013 4 10119 3,729.85
2013 4 10/26 3,729.85
2013 4 112  3,729.85
2013 4 11/9  3,729.85
2013 4 11/16  3,729.85
2013 4 11/23  3,729.85
2013 4 11/30 3,729.85
2013 4 12/7  3,729.85
2013 4 12/14 3,729.85
2013 4 12/21 3,729.85
2013 4 12/28 3,729.85 . v
2013 4 Total 48,488 48,488 - - 48,488
2014 1 1/4° 3,729.85
2014 1 111 372085
2014 1 1118  3,729.85
2014 1 1/25  3,729.85
2014 1 2N 3,729.85
2014 1 28 3,729.85
2014 1 215  3,729.85
2014 1 2/22  3,729.85
2014 1 3/ 3,729.85
2014 1 3/8 3,729.85
2014 1 315  3,729.85
2014 1 3/22 372985
2014 1 3/29  3,729.85
2014 1 Total 48,488 48,488 - - 48,488
2014 2 4/5 3,729.85
2014 2 4/12  3,729.85
2014 2 419  3,729.85
2014 2 4/26  3,729.85
2014 2 53 3,729.85
2014 2 510 .3,729.85
2014 2 517  3,729.85
2014 2 5/24  3,729.85
2014 2 5/31 372985
2014 2 6/7 3,729.85
2014 2 614  3,729.85
2014 2 6/21  3,729.85

File: ECI spec Attachment A - BP - Interest - Tax Liability xism / Sheet: Weekly Calc




NLRB Backpay Calculation}

Case Name: ECI/Kielczewski Corp/BE Construction ‘
Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest 511712017
calculated to:
Year Qtr Week Gross f:::::‘r Net Backpay Interim Medical Net Backpay &
End Backpay . Expenses Expenses Expenses
Earnings

2014 2 6/28 3,729.85 .

2014 2 Total 48,488 48,488 - - 48,488
2014 3 715 3,729.85

2014 3 712 3,729.85

2014 3 7M9 3,729.85

2014 3 7/26 3,729.85

2014 3 8/2 3,729.85

2014 3 8/9 3,729.85

2014 3 8/16 3,729.85

2014 3 8/23 3,729.85

2014 3 8/30 3,729.85

2014 3 9/6 3,729.85

2014 3 9113 3,729.85

2014 3 9/20 3,729.85

2014 3 9/27 3,729.85

2014 3 Total 48 488 48,488 - - 48,488
2014 4 10/4  3,729.85

2014 4 10/M 3,729.85

2014 4 10/18  3,729.85

2014 4 10/256 3,729.85

2014 4 111 3,729.85

2014 4 11/8 3,729.85

2014 4 11115 3,729.85

2014 4 1122 3,729.85

2014 4 11/29 3,729.85

2014 4 12/6 3,729.85

2014 4 12/13  3,729.85

2014 4 1220 3,729.85

2014 4 1227 3,729.85

2014 4  Total 48,488 48,488 - - 48,488
2015 1 173 3,729.85

2015 1 110  3,729.85

2015 1 117 3,729.85

2015 1 1/24 3,729.85

2015 1 1/31 3,729.85

2015 1 217 3,729.85

2015 1 2/14 3,729.85

2015 1 2/21 3,729.85

2015 1 2/28  3,729.85

2015 1 317 3,729.85

2015 1 314 3,729.85

File: EC! spec Attachment A - BP - Interest -

Tax Liability.xlsm / Sheet: Weekly Calc




NLRB Backpay Calculation

Case Name: ECI/Kielczewski Corp/BE Construction

Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest  g5/17/2017
, calculated to:
Year Qtr Week vGrossv ﬁ:::it;r Net Backpay Anterim Medical Net Backpay &
End- Backpay . Expenses Expenses Expenses
Earnings : ) ,
2015 1 3/21  3,729.85
2015 1 3/28  3,729.85 , -
2015 1 Total 48,488 48,488 - - 48,488
2015 2 4/4 3,729.85
2015 2 4111 3,729.85
2015 2 4118  3,729.85
2015 2 425  3,72985
2015 2 52 3,729.85
2015 2 5/9 3,729.85
2015 2 516  3,729.85
2015 2 5/23  3,729.85
2015 2 5/30  3,729.85
2015 2  6/6 3,729.85
2015 2. 613  3,729.85
2015 2 6/20  3,729.85
2015 2 627  3,72985 .
2015 2 Total 48,488 "48,488 - - 48,488
2015 3 7/4  3,729.85 !
2015 3 7/11  3,729.85
2015 3 7118  3,729.85
2015 3 7/25  3,729.85
2015 3 8/ 3,729.85
2015 3 8/8 3,729.85
2015 3 8/15 . 3,729.85
2015 3 822  3,729.85
2015 3 8/29  3,729.85
2015 3 9/5 3,729.85
2015 3  9/12  3,729.85
2015 3 9/19  3,729.85
2015 3 926  3,729.85 ,
2015 3 Total 48,488 48,488 - - 48,488
2015 4 10/3  3,729.85
2015 4 10/10  3,729.85
2015 4 1017  3,729.85
2015 4 10124 3,729.85
2015 4 10/31  3,729.85
2015 4 11/7 3729385
2015 4 1114 3,729.85
2015 4 1121 3,729.85
2015 4 11/28  3,729.85
2015 4 12/5  3,729.85

File: ECI spec Attachment A - BP - Interest - Tax Liability.xism / Sheet: Weekly Calc




NLRB Backpay Calculation

File: ECI spec Attachment A - BP - Interest -

Case Name: ECI/Kielczewski Corp/BE Construction
Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest  g/17/2017
‘ calculated to:
vear qtr 'eek  Gross Iin:::it:\r Net Backpay Interim Medical Net Backpay &
End Backpay . : Expenses Expenses Expenses
Earnings .

2015 4 12/12 3,729.85

2015 4 12119 3,729.85

2015 4 12/26 3,729.85

2015 4 Total 48,488 48,488 - - 48,488
2016 1 12 3,729.85

2016 1 1/9 3,729.85

2016 1 1/16 3,729.85

2016 1 1123 3,729.85

2016 1 1/30  3,729.85

2016 1 2/6 3,729.85

2016 1 213 3,729.85

2016 1 2/20  3,729.85

2016 1 2/27 3,729.85

2016 1 3/5 3,729.85

2016 1 312 3,729.85

2016 1 3/19 3,728.85

2016 1 3/26 '3,729.85 . .

2016 1  Total 48,488 21,447 27,041 - - 27,041
2‘01'6 2 42 3,729.85

2016 2 4/9 3,729.85

2016 2 4/16 3,729.85

2016 2 4/23 3,729.85

2016 2  4/30 3,729.85

2016 2 577 3,729.85

2016 2 5/14 3,729.85

2016 2 5/21 3,729.85

2016 2 5/28 3,729.85

2016 2 6/4 3,729.85

2016 2 6/11 3,729.85

2016 2 6/18 3,729.85

2016 2 6/25 3,729.85

2016 2 Total 48,488 21,447 27,041 - - 27,041
2016 3 7/2 3,729.85

2016 3 7/9 3,729.85

2016 3 7116 3,729.85

2016 3 7/23  3,729.85

2016 3 7/30 3,729.85

2016 3 8/6 3,729.85

2016 3 8/13 3,729.85

2016 3 8/20 3,729.85

2016 3 8/27 3,729.85

Tax Liébility.xlsm / Sheet: Weekly Caic




NLRB Backpay Calculation

Case Name: ECI/Kielczewski Corp/BE Construction N
'Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest  5/47/2017
) , calculated to:
Year Qtr Weelf 'Gross ﬁ::::it;r Net Backpay Interim Medical Net Backpay &
End Backpay . Expenses Expenses Expenses
Earnings -

2016 3 93 3,729.85
2016 3 9/0  3,729.85
2016 3 917  3,729.85
2016 3 924  3,729.85 ‘ ,
2016 3 Total 48,488 48 488 - - 48,488
2016 4 1011 3,729.85
2016 4 10/8  3,729.85
2016 4 10/15 3,729.85
2016 4 10/22  3,729.85
2016 4 10/29  3,729.85
2016 4 11/5  3,729.85
2016 4 1112 3,729.85
2016 4 1119  3,729.85
2016 4 11/26  3,729.85
2016 4 12/3  3,729.85
2016 4 12/10 3,729.85
2016 4 12/17  3,729.85
2016 4 12124  3,729.85
2016 4 12/31 .3,729.85 ,
2016 4 Total 52,218 52,218 - - 52,218
2017 1 17 372985
2017 1 1/14  3,729.85
2017 1 1/21  3,729.85
2017 1 1/28  3,729.85
2017 1 2/4 3,729.85
2017 1 2111 3,729.85
2017 1 2/18  3,729.85
2017 1 2/25  3,729.85
2017 1 3/4  3729.85
2017 1 3111  3,729.85
2017 1 318  3,729.85 |
2017 1 3/25 .3,729.85
2017 1 4/ 3,729.85
2017 1 Total 48,488 | 48,488 - - 48,488
2017 2 4/8 3,729.85
2017 2 4/15  3,729.85
2017 2 422 3,729.85
2017 2 4/28  3,729.85
2017 2 506 3,729.85
2017 2 513  3,729.85
2017 2 5/20 3,729.85

File: EC! spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc




NLRB Backpay Calculation 8

Case Name: ECI/Kielczewski Corp/BE Construction

Backpay period:
ATTACHMENT A 4/23/2012 to 6/17/2017 Interest — 5/47/2017
, . * calculated to: :
Quarter o . .
Year qtr ‘eek  Gross Interim Net Backpay Interim Medical Net Backpay &
End  Backpay . Expenses Expenses Expenses
. - Earnings
2017 2 5/27 3,729.85
2017 2 6/3  3,729.85
2017 2 6/10 3,729.85
2017 2 617 3,729.85
2017 2 6/24
2017 2 71 . ,
2017 2 Total 41,028 41,028 - S 41,028
Totals 820,190 - ‘ - 820,190
Net Backpay (Withholdings) 820,190
Expenses (No Withholdings) -
Daily Compound Interest (No Withholdings) 68,752
Total Backpay, Expenses and Interest 888,941
Notes
1/
2/
3/
4/
5/
6/
7/
8/

File: EC! spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc



|
NLRB Backpay Calculation 1

ase.Name: ECI/Kielczewski Corp/BE Construction

Bapkpay period: _
ACHMENT A 41232012 to 6/17/2017 Interest — g/17/2017
. - calculated to:
N . Quarter . ' ‘
Week ' i i
Qtr ee Gross Interim Net Backb ay EInterlm Medical Net Backpay &

End- Backpay xpenses Expenses Expenses

Earnings.

N / e
Adjusted Taxes for Lump Sum Backpay
ECl/Kielczewski Corp/BE Construction

Case Name:
ATTACHMENT A
Taxable
Year income Filing Status State Federal Tax State Tax
(Backpay)
2008 0 Single Filer AZ 0 0
2009 0 Single Filer AZ 0 0
Al
2010 0 Single Filer AZ 0 0 )
2011 0.  Single Filer AZ' 0 0
2012 50,127 Single Filer NJ 8,562 2,301
2013 137,854 Single Filer NJ 31,892 6,322
2014 193,952  Single Filer NJ 47,862 8,894
]
2015 193,952 Single Filer NJ 47,610 /8,894
2016 154,788 Single Filer NJ 36,377 7,098
Taxes Paid: 172,304 33,510
Sum
'00 to 16 730,673 Single Filer NJ - 245,165 33,507
2017 89,516
Excess Tax on Backpay: 72,861 0
incremental Tax on Backjpéy: 57,681
Total Excess Tax on Backpay: 130,541
Interest on v J‘
Backpay: 68,752 Tax on Interest: 27,226 3,153
Incremental Tax on Interest: 24,049
Total Excess Tax on Interest: 54,428

-File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc

I



NLRB Backpay. Calculation
&

ase Name:  ECl/Kielczewski Corp/BE Construction |

‘ Ba}‘ck_'pay period:

ACHMENT A | 4123/%oj12t¢.-5/17/zo17 :

A

“Interest’

6/17/2017°

Quater T
4 1 terlm Net B_ackp_aygu
. Earnings o

Week  Gross

s “Interim’
End  Backpay

Expenses.

[

atr

" edlculated  to:

‘Medical

* Expensés

'.‘Netj‘B“a‘rckpay_ &
Expenses

5

Additional Tax Liability: 0

o l ‘ .
Total Excess Tax Liability: 184,969

File: ECI spec Attachment A - BP - Interési - Tax Liability.xlsm / Sheet: Weekly Calc




ENVIRONMENTAL CONTRACTORS, INC AND
KIELCZEWSKI CORPORATION AND

BE CONSTRUCTION CORP, ALTER EGOS AND
A SINGLE EMPLOYER _
Cases 22-CA-089865, 22-CA-136700, 22-CA-145173, 22-CA-172957

APPENDIX B
FUNDS Hourly Rate "“Hours Owed. Amount Owed
Welfare $8.85 32,720 $289,572
Pension $5.15 32,720 $168,508
Annuity $4.45 32,720 $145,604
Training $0.92 32,720 $30,102
LECET $0.25 32,720 $8,180
Health & Safety $0.05 32,720 $1,636
LEROF $0.40 32,720 $13088

$656,690 TOTAL FUNDS OWED THROUGH 6/17/2017
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| ,
~ UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

"REG‘IOITI 22

ENVIRONMENTAL CONTRACTORS,
KIELCZEWSKI CORPORATION & THEIR
ALTO EGO, SINGLE EMPLOYER AND/OR
SUCCESSOR, BE CONSTRUCTION

-

CORPORATION
and Case 22-CA-136700; 22-CA-
089865; 22-CA-145173; 22-
LOCAL 78 LABORERS INTERNATIONAL | CA-172957
UNION OF NORTH AMERICA |

AFFIDAVIT OF SERVICE OF: Order Consolidating Complaint, Compliance
Specification and Notice of Hearing

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on July 31, 2017, I served the above-entitled docurnent(s) by certified or regular mail, as noted
below, upon the following persons, addressed to them at the following addresses:

CERTIFIED MAIL

WALDO H. CARKHUFF, ESQ.
CARKHUFF & RADMIN, ESQS.

598 - 600 SOMERSET ST

NORTH PLAINFIELD, NJ 07060-4943

RAYMOND G. HEINEMAN, ESQ.
KROLL, HEINEMAN, CARTON LLC
METRO CORPORATE CAMPUS |

99 WOOD AVENUE SOUTH, SUITE 307
ISELIN, NJ 08830-2715

REGULAR MAIL,

SLAWOMIR KIELCZEWSKI
'ENVIRONMENTAL CONTRACTORS,
KIELCZEWSKI CORPORATION AND BE
CONSTRUCTION CORP.

235 WATCHUNG-AVE

WEST ORANGE, NJ 07052-5520




LOCAL 78 LABORERS INTERNATIONAL
UNION OF NORTH AMERICA

30 CLIFFSTFL6 ,

NEW YORK, NY. 10038-2825

July 31,2017

[E, Designated Agent of NLRB

Date |

‘Name

- v Slgnatur

e
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CARKHUFF & RADMIN
ATTORNEYS AT TAW
598-600 SOMERSET STREET
NORTH PLAINFIELD, NJ 07060

UNITED STATES OF AMERICA.
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

Environmental, Contractors, Inc.,

Kielczewski Corporation and their Alter Ego,

Single Employer and/of successor, BE Construction Cases: 22-CA-089865

Corporation 22-CA-136700
22-CA-145173

22-CA-172957
and

Local 78, Laborers International Union of
North America

ANSWER TO ORDER CONSOLIDATING COMPLAINT, COMPLIANCE
SPECIFICATION AND NOTICE OF HEARING
BE Construction ‘Corporation (“.B'E”), by and through its attorneys
Carkhuff & Radmin, P.C. as and for its Answer to Order Consolidating Complaint
brought by Local 78, Laborers International Union.of North America says as
follows:

1. (2)  Respondent BE is without sufficient information to form an
Answer to Paragraph 1(a) of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

(b) Respondent BE is without sufficient information.to form an
Answer to Paragraph 1(b) of the'Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

(© Respondent BE is without sufficient information to form an
Answer to Paragraph 1(c) of the Order Consolidating Complaint, Compliarice

Specification and leave Local 78 and Laborers International Union to its proofs.

2. Respondent BE ddmits to having an office and place of business in

West Orange, New Jersey, and have been contractors in the construction industry.




CARKHUFF & RADMIN

ATTORNEYS AT LAW
598-600 SOMERSET STREET
NORTH PLAINFIELD, NJ 07060

BE does not occupy the same space at the West Orange premises as do

Respondents, ECI and Kielczewski Corp.

3. Respondent BE denies the allegations set forth in Paragraph 3 of
the Order Consolidating Complaint, Compliance Specification.

4. Respondent BE denies the allegations set forth in Paragraph 4 of

the Order Consolidating Complaint, Compliance Specification.

5. Respondent BE denies the allegations set forth in Paragraph 5 of

the Order Consolidating Complaint, Compliance Specification.

6. Respondent BE denies the allef_gations set forth in Paragraph 6 of

the Order Consolidating Complaint, Compliance Specification.

7. Respondent BE denies the allegations set forth in Paragraph 7 of

the Order Consolidating Complaint, Compliance Specification.

8. Respondent BE denies the allegations set forth in Paragraph 8 of

the Order Consolidating Complaint, Compliance Specification.

9. Respondent BE is without sufficient information to form an
Answer to Paragraph 9 (insofar as it has no knowledge of the value of the services
of Respondents ECI and Kielczewski Corp.), of the Order Consolidating
Complaint, Compliance Specification and leave Local 78 and Laborers

International Union to its proofs.

10.  Respondent BE is without sufficieni»,ini’ormation to form an
Answer to Paragraph 10 (insofar as BE is unaware of those employees of
Respondents ECI and Kielczewski Corp.), of tlie Order Consolidating Complaint,

Compliance Specification and leave Local 78 and Laborers International Union to

its proofs.

11.  Respondent BE is without sufficient information to form an
Answer to Paragraph 11 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.




CARKHUFF & RADMIN

ATTORNEYS AT LAW
598-600 SOMERSET STREET
VORTH PLAINFIELD, NJ 07060

12. Respondent BE is without sufficient information to form an
Answer to Paragraph 12 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

13. Respondent BE is without sufficient information to form an
Answer to Paragraph 13 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

14.  Respondent BE is without sufficient information to form an
Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

15.  Respondent BE is without sufficient information to form an
Answer to Paragraph 15 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

16.  Respondent BE is without sufficient information to form an
Answer to Paragraph 16 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

17.  Respondent BE is without sufficient information to form an
Answer to Paragraph 17 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

18.  Respondent BE is without sufficient information to form an
Answer to Paragraph 18 of the Order Consolidating Complaint, Compliance

Speciﬁcation and leave Local 78 and Laborers International Union to its proofs.

19.  Respondent BE is without sufficient information to form an
Answer to Paragraph 19 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs

with respect to Respondent’s ECI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 19.

20.  Respondent BE is without sufficient information to form an

Answer to Paragraph 20 of the Order Consolidating Complaint, Compliance




CARKHUFF & RADMIN
ATTORNEYS AT LAW
598-600 SOMERSET STREET
NORTH PLAINFIELD, NJ 07060

Specification and leave Local 78 and Laborers International Union to its proofs
with respect to Respondent’s ECI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 20.

}

21.  Respondent BE is v;vithout sufficient infonnafio.ﬂ to form an
Answer to Paragraph 21 of the Or‘dér Consolidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs
with respect to R’eSpOhder‘xt’s ECI and Kielczewski Corp. BE denies the residual
of the afiegations in Paragraph 21

22. . Respondent BE is without sufficient inforimation to form an
Answer to Paragraph 22 of the Order Consolidating Comiplaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs

‘with respect to Respondent’s ECIiand Kielczewski Corp. BE denies the residual

of the allegations in Paragraph 22.

23.  Respondent BE is without sufficient information to foirn an
Answer to Paragraph 23 of thie Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

24. Respondent BE is without sufficient information to form an
Answer to Paragraph 24 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

25. jResp’ondent BE denies the dllega,t'io’ns set forth in Paragraph 25 of

the Order Consolidating Complaint,- Compliance Specification.

26.  Respondent BE denies the allegations set forth in Paragraph 26 of

the Order Consolidating Complaint, Compliance Spec_ificat_ion.

27. Respondent BE. denies the allegations set forth in Paragraph 27 of

the Order Consolidating Complaint, Compliance Specification.

28.  Respondent BE denies the allegations set forti in Paragraph 28 of

the Otder Cbnso‘lidating Co,mpléint, Compliance Specification.




CARKHUFF & RADMIN
ATTORNEYS AT LAW
598-600 SOMERSET STREET
‘ORTH PLAINFIELD, NJ 07060

29.  Respondent BE denies the allegations set forth in Paragraph 29 of

the Order Consolidating Complaint, Compliance Specification.
REMEDY

Insofar as BE has at no time had either a legal or equitable relationship
with Respondents ECI and Kielczewski Corp., this matter should be dismissed
forthwith.

COMPLIANCE SPECIFICATION

1. BE alleges it is not subject to the National Labor Relations Act, 29
U.8.C. § 151 set seq. (“the Act”™) and the Rules and Regulations promulgated
thereunder, nor sections 102.33 and 1.02,5'4(b) thereof and is not a successor
corporation of entity to Environmental Contractors, Inc. and Kielczewski Corp.

As such the Compliance Specification allegations are inapplicable to BE.

2. BE is a duly organized and operating New Jersey Corporation,

having been qualified as a Women’s Minority Business under NJSA 17A:46.

3. Barbara Reed is the President and sole shareholder of BE and,
having read the Complaint, Answers and compliance specifications set forth
herein, certifies that said responses by BE Corporation are accurate and

truthful to the best of her knowledge and understanding.

Barbara Reed, Presidefit

Carkhuff & Radmin, P.C.
Attorneys for B struction Corp.

Da;ﬁf/ 7

o
ahivr o oy o -
g ; ‘J' i u R

o H. Carkhuif
NJ Bar 268861971-NJ
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| United States Government

NATIONAL LABOR RELATIONS BOARD
Region 22 ' '

20 Washihg‘ton Plage - 5th Floor

Newark, NJ 07102 ¢
December 1, 2017

Via Electronic and U.S. Mail’

Waldo H. Carkhuff, Esq.
Carkhuff & Radmin, PC
598-600 Somerset Street
North Plainfield, NJ 07060

Re: Env:ronmental Contractors, Inc.,
Kielczewski Corp and their alter ego, single
employer and/or successor, BE
Construction Cotp.
Cases 22-CA-089865, et al.

Dear Mr. Carkhuff:

Thank you for sending a draft of an' Aménded  Answer to, the Order Consolidating
Complamt Compliance Specification and Notice of Hearing in this fnatter. The amendments
you propose to Answer the Complaint allegatnons address the 1$sues which we discussed. Thank
for limiting the issues to be litigated to those that are actually in contentlon

‘With respect to your Answer to the Compliance Specification, please be advised
that your Answer is defective pursuant to -Section 102.56(b) of the NLRB’s Rules and
Regulations. In that regard, Section 102.56(b), “Contents of answer to specification”.
provides that: “The answer shall 'specifically -admit, deny, or explain each and every
allegation of the specification, unless the: rcspondent is without knowledge, in which case ' the
‘responident shall so state, such statement opcratmg as a denial. Denials shall fairly meet the
substance of the allegations of thé specification at issue. When a respondent intends to deny
only a part of an allegation, the respondent shall spec1fy so much of it as is true and- shall
-deny only the remamder As to all matters within the knowledge of the respondent including
but not limited to the various factors entermg into.the computatiofi'of gross backpay, a
general denial shall ‘not suffice. As to such matters, if the respondent disputes either the
accuracy of the figures. in the speclf ication of the premises on which they are based, the
answer shall specifically state the basis for such dlsagreement setting - forth in detail the
respondent’s position as to the apphcable premises and furnishing the ‘appropriate supporting
figures.”™

In your Answer to the Compliar'-fccf -Speciﬁ'c'at-ion you failed to respond with
specificity to the allegations in the Specification, including those conceming the back pay



and other amounts currently owing and the premises on which these amounts are based.
Moreover, you failed to provide alternative calculations. Thus in your Answer of August
8, 2017 you failed to address the allegations in the Compliance Specification but only-
generally stated that BE “is not subject to the National Labor Relations Act, 29 U.S.C.
Section 151 et seq. (‘the Act’) and the Rules and Regulatlons promulgated thereunder,
nor sections 102.33 -and 102.54(b) thereof and: is not a successor ccorporation of entity to
Environmental Contractors, Inc. and Kielczewski Corp. As such the Compliance
Specification allegations are inapplicable to BE.” Additionally, you stated that “BE is a
duly organized and operating New Jérsey . Corporation, having been qualified as a
Women’s Minority business under NJSA 17A:46.” The Answer thus fails to respond
with specificity to the Specification allegations and provides no supporting figures.

Additionally, in your proposed Amended Answer you indicated that, in the event
your client is found to be subject to the allegations of the Compliance Specification, the
Specification computations are “inaccurate and erroneously based insofar as the same are
inconsistent with the assumptions (payroll) made and set forth therein, to wit; (a) the
commence date is incorrect; (b) back pay, ‘both the period for and projections are
inaccurate; (c) BE has not seen: nor received records provided by Klelczewsk1 Corp. or
ECI, (d) BE is not a successor corporation or entity to Environmental ‘Contractors, Inc.
and Kielczewski Corp.” '

Your proposed Amended Answer to the Specification is also deficient. In this
regard,’ you do not specify how the Specification .computations are erroneous or
inaccurate -or inconsistent with the assumptions made. Nor do you outline how the
commence date is inaccurate nor do you provide an alternative date. Additionally, you do
not specify how the period for and pI'O_]CCthIlS of backpay are inaccurate, nor do you
provide specific alternatives. Neither .do you posit an alternative to basing the
computations on records provided by Kielczewski Corp. -or ECI. Again, you provide no
figures to support your general denial.

Section 102.56(c) of the NLRB’s Rules and Regulations, “Effect of failure to
answer or to plead specifically and in detail to backpay allegations of specification.” states
in relevant part, “...If the respondent files an ariswer to the specification but fails to deny any
allegation of the specxﬁcatlon in the manner requlred by paragraph (b) of this section, and the
failure so to deny is not adequately explained, such allegation shall be deemed to be admitted
to be true, and may be so found by the Board without the taking of evidence supportmg such
allegation, and the respondent shall be precluded from introducing any evidence
controverting the allegation.”

Please be advised that if you fail to file an amended Answer that comports with
the requirements of Section 102.56(b) of thé Rules and Regulations by the close of
business on December 15, 2017, the Region will file 2 motion asking that the allegations
not properly answered be deemed admitted without evidence and that you and the above-
referenced employers be precluded from offering evidence to controvert them.




Thank you for your kind attention to this matter.

Very truly yours,

WAV

Bert Dice-Goldberg
Counsel for the General Counsel







UNITED STATES OF AMERICA 0‘{9 ' W

BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

ENVIRONMENTAL CONTRACTORS INC., '
KIELCZEWSKI CORPORATION AND TI—IEIR
ALTER EGO, SINGLE EMPLOYER AND/OR
SUCCESSOR, BE CONSTRUCTION CORPORATION

and ‘ Cases 22-CA-089865
22-CA-136700

LOCAL 78, LABORERS INTERNATIONAL" 22-CA-145173
UNION OF NORTH AMERICA. : 22-CA-172957

|

ORDER RESCHEDULING HEARING

\

IT'IS HEREBY ORDERED that the hearmg in the above-entitled matter 1s rescheduled
from October 25, 2017 to January 9, 2018 at 9: 30|a m. at 20 WASHINGTON PLACE, 5STH
FLOOR, NEWARK, NJ 07102-3110. The hearing'will continue on consecutive days until
concluded.

Dated: October 19, 2017 ‘

DAVID E. LEACH LI

REGIONAL DIRECTOR

.NATIONAL LABOR RELATIONS BOARD
REGION 22

20 WASH]NGTON PL.

FL 5

NEWARK, NJ07102-3127
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| UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

Environmental Contractors, Inc.,

Kielczewski Corporation and their Alter Ego,

Single Employer and/or successor, BE Construction Cases: 22-CA-089865

Corporation '22-CA-136700
22-CA-145173

22-CA-172957
and

Local 78, Laborers International Union of
‘North America

AMENDED ANSWER TO ORDER CONSOLIDATING COMPLAINT,
COMPLIANCE SPECIFICATION AND NOTICE OF HEARING
BE Construction Corporation (“BE”), by and through its attorneys
Carkhuff & Radmin, P.C. as and for its Amended Answer to Order Consolidating
Complaint brought by Local 78, Laborers International Union of North America

says as follows:

1. (a) Respondent BE admits to receiving due service of process
on it; but is without sufficient information to form an Answer to Paragraph 1(a) of
the Order Consolidating Complaint, 'Compliance Speciﬁ'cationand leave Local 78

and Laborers International Union to its proofs.

(b)  Respondent BE admits to receiving due service of process
on it; but is without sufficient information to form an Answer to Paragraph 1(b) of
the Order Consolidating Complaint, C'omp'liance'.S_pcciﬁcation and leave Local 78

and Laborers International Union to its proofs.

(c) Respondent BE admits to receiving due service of process
on it; but is without sufficient information to form an Answer to Paragraph 1(c) of
the Order Consol-idati_ng 'C.or_nplaivn,t, Compliance Specification and leave Local 78

and Laborers International Union to its proofs.



2. Respondent BE admits to having an office and place of business in
‘West Orange, New Jersey, and have been contractors in the-construction industry.
BE does not occupy the same space at the West Orange premises as do

Respondents, ECI and Kielczewski Corp.

-

3. _ Respondent BE denies.the allegations set forth in Paragraph 3 of

the Order Consolidating Complaint, Compliance Specification.

4. Respondent BE denies the allegations set forth in Paragraph 4 of

the Order Consolidating Complaint, Compliance Specification.

5. Respondent BE denies the allegations set 'for_th in Paragraph § of

the Order Consolidating Complaint, Compliance Specification.

6. Respondent BE denies the allegations set forth in Paragraph 6 of

the Order Consolidating Complaint, Compliance Specification.

7. Respondent BE denies the allegations set forthi in Paragraph 7 of

the Order Consolidating Complaint, Compliance Specification.

8. Respondent BE denies the allegations set forth in Paragraph 8 of

the Order Consolidating Complaint, Compliance Specification.

9. Respondent BE is without sufficient information to form an
Answer to Paragraph 9 (insofar as'it has no knowledge-of the value of the services
of Respondents ECI and Kielczewski Cbrpf),_of the Order Consolidating
Complaint, Compliance Speciﬁcation and leave Local 78 and Laborers

International Union to its proofs.

10.  Respondent BE is without sufficient information to form an
Answer to Paragraph 10 (insofar as BE is unaware of :those employees of
Respondents ECI and Kielczewski‘Corp.), of the Order Consolidating Complaint,-
Compliance Specification and leave Local 78 and Laboters International Union to

1ts pl'oofs.

11.  Respondent BE admits the allegations set lfdr_th"-iu Paragraph 11 of

the Order Consolidating Complaint, Compliance Specification.

Iy
i



12. Respondent BE admits that Section 9(b) of the Act is as stated in
the Complaint. Respondent BE denies that Section 9(b) is applicable to it.

13. Respondent BE admits the allegations set forth in Paragraph 13 of

the Order Consolidating Complainf, Compliance Specification.

14, Respondent BE is without sufficient information to form an
Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

'15. Respondent BE admits only that on January 13,2014
Administrative Law Judge Steven Davis, (“ALI”); issued his Decision and Order

in Case 22-CA-08965.
16. Respondent BE repeats its Answer in Paragraph 15.

17, Respondent BE admits the allegations set forth in Paragraph 17 of

the Order Consolidating Complaint, Compliance Specification.

-~

18. Respondent BE admits the allegations set forth in Paragraph 18 of

the Order Consolidating Complaint, Compliance Specification.

19.  Respondent BE is without sufficient information to form an
Answer to Paragraph 19 of the Order Consolidating Complaint,-Compliance
Specification and leave Local 78 and Laborers International Union to its proofs
with respect to Respondent’s ECI'and Kielczewski -Corp. BE denies the residual

of the allegations in Paragraph 19.

20. Respondent BE is without sufficient information to form an
Answer to Paragraph 20 of the Order C011solidati11g Complaint, Compliance
Specification and leave Local 78 and Laborers .:In'ter'nationa'l Union to its proofs
with respect ,to_Resp'ondén.t"s ECI and Kielczewski Corp. BE denies the residual

of the allegations in Paragraph 20. -

2]. Resp‘o’ndven-t BE is without sufficient information to form an
Answer to Paragraph 21 of the Order ConsOlid!a_ting Complaint, Compliance

Specification and leave Local 78 and Laborers International Union 1o its proofs



with respect to Respondent’s ECI an;d Kielczewski Corp. BE denies the residual

of the allegations in Paragraph 21.

22.  Respondent BE is without sufficient information to form an
Answer to Paragraph 22 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs
with respect to Réspondent’s ECTI and Kielczewski Corp. BE denies the residual

of the allegations in Paragraph 22.

23.  Respondent BE is without sufficient information to form an
Answer to Paragraph 23 of the Ordé}r Consolidating Complaint, Compliance
: |

Specification and Jeave Local 78 and Laborers International Union to its proofs.

24.  Respondent BE is without sufficient information to form an
Answer to Paragraph 24 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

25.  Respondent BE denies the allegations set forth in Paragraph 25 of

the Order Consolidating Complaint, ;Comp_liance Specification.

26.  Respondent BE denies the allegations set forthin Paragraph 26 of

the Order Consolidating Complaint, Compliance Specification.

27. Respondent BE denies the allegations set forth in Paragraph 27 of

the Oi'derConsolidating COmplain_t,menpliance Specification.

28. Respondent BE denies the allegations set forthin Paragraph 28 of

the Order Consolidating COmp‘laint,jCompliance Specification.

29.-  Respondent BE denies the allegations set forth in Paragraph 29 of
-the Order ‘Consolidating Complaint,i Compliance Specification.
i
REMEDY

Insofar as BE has at no time had either a legal or equitable re-l.atio_riéhip*
with Respondents ECl:and Kielczewski Corp., this matter should be dismissed.

forthwith.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

Environmental Contractors, Inc.,

Kielczewski Corporation and their Alter Ego,

Single Employer and/or successor, BE Construction Cases: 22-CA-089865

Corporation 22-CA-136700
22-CA-145173
22-CA-172957

and

Local 78, Laborers International Union of
North America

SECOND AMENDED ANSWER TO ORDER CONSOLIDATING
COMPLAINT, COMPLIANCE SPECIFICATION AND NOTICE OF
HEARING
BE Construction Corporation (“BE”), by and through its attorneys
Carkhuff & Radmin, P.C. as and for its Second Amended Answer to Order
Consolidating Complaint brought by Local 78, Laborers International Union of

North America says as follows:

1. (a) Respondent BE admits to recéiving due service of process
on it; but is without sufficient information to form an Answer to Paragraph 1(a) of
the Order Consolidating Complaint, Compliance Specification and leave Local 78

and Laborers Infernational Union to its proofs.

(b)  Respondent BE admits to receiving due service of process
on it; but is without sufficient information to form an Answer to Paragraph 1(b) of
the Order Consolidating Complaint, Compliance Specification and leave Local 78

and Laborers International Union to its proofs.

(c) Respondent BE admits to receiving due service of process

on it; but is without sufficient information to form an Answer to Paragraph 1(c) of



the Order Consolidating Complaint, Compliance Specification and leave Local 78

and Laborers International Union to its proofs.

2. Respondent BE admits to having an office and place of business in
West Orange, New Jersey, and have been contractors in the construction industry.
BE does not occupy the same space at the West Orange premises as do

Respondents, ECI and Kielczewski Corp.

3. Respondent BE denies the allegations set forth in Paragraph 3 of

the Order Consolidating Complaint, Compliance Specification.

4, Respondent BE denies the allegations set forth in Paragraph 4 of

the Order Consolidating Complaint, Compliance Specification.

5. Respondent BE denies the allegations set forth in Paragraph 5 of

the Order Consolidating Complaint, Compliance Specification.

6. Respondent BE denies the allegations set forth in Paragraph 6 of

the Order Consolidating Complaint, Compliance Specification.

7. Respondent BE denies the allegations set forth in Paragraph 7 of

the Order Consolidating Complaint, Compliance Specification.

8. Respondent BE denies the allegations set forth in Paragraph 8 of

the Order Consolidating Complaint, Compliance Specification.

9. Respondent BE is without sufficient information to form an
Answer to Paragraph 9 (insofar as it has no knowledge of the value of the services
of Respondents ECI and Kielczewski Corp.), of the Order Consolidating
Complaint, Compliance Specification and leave Local 78 and Laborers

International Union to its proofs.

10.  Respondent BE is without sufficient information to form an
Answer to Paragraph 10 (insofar as BE is unaware of those employees of
Respondents ECI and Kielczewski Corp.), of the Order Consolidating Complaint,

Compliance Specification and leave Local 78 and Laborers International Union to

its proofs.



11.  Respondent BE admits the allegations set forth in Paragraph 11 of
the Order Consolidating Complaint, Compliance Specification.

12.  Respondéent BE admits that Section 9(b) of the Act is as stated in
the Complaint. Respondent BE denies that Section 9(b) is applicable to it.

13.  Respondent BE admits the allegations set forth in Paragraph 13 of

the Order Consolidating Complaint, Compliance Specification.

14. Respondent BE is without sufficient information to form an
Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

15, Respondent BE admits only that on January 13, 2014
Administrative Law Judge Steven Davis, (“ALJ”), issued his Decision and Order
in Case 22-CA-08965.

16.  Respondent BE repeats its Answer in Paragraph 13.

17. Respondent BE admits the allegations set forth in Paragraph 17 of

the Order Consolidating Complaint, Compliance Specification.

18.  Respondent BE admits the allegations set forth in Paragraph 18 of
the Order Consolidating Complaint, Compliance Specification.

19.  Respondent BE is without sufficient information to form an
Answer to Paragraph 19 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs
with respect to Respondent’s ECI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 19.

20.  Respondent BE is without sufficient information to form an
Answer to Paragraph 20 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs
with respect to Respondent’s ECI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 20.



21.  Respondent BE is without sufficient information to form an
Answer to Paragraph 21 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs
with respect to Respondent’s ECI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 21.

22.  Respondent BE is without sufficient information to form an
Answer to Paragraph 22 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs
with respect to Respondent’s ECI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 22.

23.  Respondent BE is without sufficient information to form an
Answer to Paragraph 23 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

24.  Respondent BE is without sufficient information to form an
Answer to Paragraph 24 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

25.  Respondent BE denies the allegations set forth in Paragraph 25 of

the Order Consolidating Complaint, Compliance Specification.

26.  Respondent BE denies the allegations set forth in Paragraph 26 of

the Order Consolidating Complaint, Compliance Specification.

27.  Respondent BE denies the allegations set forth in Paragraph 27 of

the Order Consolidating Complaint, Compliance Specification.

28.  Respondent.BE denies the allegations set forth in Paragraph 28 of

the Order Consolidating Complaint, Compliance Specification.

29.  Respondent BE denies the allegations set forth in Paragraph 29 of

the Order Consolidating Complaint, Compliance Specification.



REMEDY

Insofar as BE has at no time had either a legal or equitable relationship
‘with Respondents ECI and Kielczewski Corp., this matter should be dismissed
forthwith.

COMPLIANCE SPECIFICATION

l. BE alleges it is not subject to the National Labor Relations Act, 29
U.S.C. § 151 set seq. (“the Act”) and the Rules and Regulations promulgated
thereunder, nor sections 102.33 and 102.54(b) thereof and is not a successor
corporation or entity to Environmental Contractors, Inc. and/or Kielczewski Corp.
BE further alleges that not being a successor corporation or entity of
Environmental Contractors, Inc. and/or Kielczewski Corp., it does not have now
nor did it ever have the sufficiency of data to either acknowledge nor deny with
specificity any allegations in the Specification, including those concerning back
pay and other amounts then or currently owing. Accordingly, BE is unable to
identify and/or apply with sufficient specificity the computational premise(s)
upon which plaintiff bases the same. BE states that it was incorpor‘éted in the
State of New Jersey on December 13, 2013, and, as such, any computation based
upon an inception/commencement date must be so restructured therein.
Furthermore, these computations are based upon estimates despite the fact that

Respondent has provided exact payroll records of BE post December 13, 2013.

2. In the event BE is, however, is found to be subject to such
Compliance Specifications, then computations made in said Complaint are
inaccurate and/or etroneously based insofar as these disregard the correct date of
ineeption/commencement and, accordingly, are inconsistent with the assumptions
made and set forth therein, to wit; (a) the commence date need be re-established;
then reapplied; (b) back pay, both the period for and projections are accordingly,
inaccurate; (c) BE has not seen nor received records provided by Kielczewski
Corp. or ECI; (d) BE is not a successor corporation or entity to Environmental
Contractors, Inc. and/or Kielczewski Corp. BE further alleges that not being a

successor corporation or entity of Environmental Contractors, Inc. and/or



Kielczewski Corp., it does not have now nor did it have the sufficiency of data to
either acknowledge nor deny with specificity any allegations in the Specification,
including those concerning back pay and other amotints then or currently owing,
Accordingly, BE is unable to identify and/or apply with sufficient specificity the
computational premises upen which plaintiff basis the same. BE states that it was
incorporated in the State of New Jersey, on Décember 13, 2013, and, as such, any
coniputation based upon an inception commencement date is so restructured
therein. Furthermore, these computations are based upon estimates despite the fact
that Respondent has provided exact payroll records of BE post December 13,
2013,

3. BE is a duly organized and operating New Jersey Corporation,
having been qualified as a Women’s Minority Business under NJSA 17A:46, such
substantiating its claim that it is not a successor corporation of entity to
Environmental Contractors, Inc. and Kielczewski Corp. BE further alleges that
not being a successor corporation or entity of Environmental Contractors, Inc.
and/or Kielczewski Corp., it does not have now nor did it ever have the
sufficiency of data to either acknowledge nor deny with specificity any
allegations in the Specification, including those concerning back pay and other
amounts then or currently owing. Accordingly, BE is unable to identify and/or
apply with sufficient specificity the computational premises upon which plaintiff
bases the same. BE states that it was incorporated in the State of New Jersey on
December 13, 2013, and, as such any computation based upon an
inception/commencement date must be restructured therein. Furthermore, these
computations are based upon estimates despite the fact that Respondent has

provided exact payroll records of BE post December 13,2013.




4. Barbara Reed is the President and sole shareholder of BE and,
having read the Complaint, Answers and compliance specifications set forth
herein, certifies that said responses by BE Corporation are accurate and

truthful to the best of her knowledge and understanding.

Date/%?f/ 7
7/
Date; )/% 7/7

Waldo H. Carkhuff
NJ Bar 268861971-NJ
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
'DIVISION.OF JUDGES

A

ENVIRONMENTAL CONTRACTORS, INC.,
KIELCZEWSKI CORPORATION AND THEIR
ALTEREGO, ‘SIN GLE EMPLOYER AND/OR
SUCCESSOR, BE CONSTRUCTION CORPORATION

and Cases 22-CA-089865
22-CA-136700
22-CA-145173
22-CA-172957 *

LOCAL 78, LABORERS INTERNATIONAL
UNION OF NORTH AMERICA

GENERAL COUNSEL’S MOTION TO STRIKE
PORTIONS OF RESPONDENT’S ANSWER

Counsel for the General Counsel respectfully requests the Adrrlinistrative Law
Judge enter an Order strjkin_g portions of the Second Amended Answer to the Order
Consolidating Complaint, Compliance Specification and Notice of Hearing filed by BE
Construction Corp., herein “Respondent BE,” on December 29, 2017 in the above-
captioned matter, under the National Labor Relations Board’s Rules and Regulations,
herein “the Board’s Rules,” Section 102.24 and 102.56, on the basis that those portions of
the Second Amended Answer are deficiert, as they. do not méet the specificity

requirements of the Board’s Rules, and on the basis of the following:




1. On July 31,2017, the Regional Director for Region 22 of the National Labor
Relations Board, herein “the Region,” duly served Respondent BE with an Order
Consolidating Complaint, Compliance Specification and Notice of Hearing in Cases 22-
CA-089865, et al., herein the Complaint and Speciﬁcatvi\on, (Attached hereto as Exhibit
1), in which, at page 7 et seq., in the Compliance Specification section, herein “the
Specification,” the Region set forth the alleged backpay, benefit fund contributions and
tax liabilities due under the Board’s Order in Case 22-CA-089865, which was enforced
by the U.S. Court of Appeals for the Third Circuit. Environmental Contractors, Inc., and
Kielczewski Corp., alter egos and a single employer, Case No. 22-_CA-_089865 (Jan. 20,
2014), aff’d (Feb. 27, 2014), enf’d as NLRB v. Environmental Contractors, Inc. and
Kielczewski Corp., alter egos and a single employer, No. 14-2815 (3d Cir., July 3, 2014)
(unpublished)(ALJD, Board Order and Third Circuit Decision attached hereto as Exhibit
2).

2. On August 14,2017, Respondent filed its original Answer to the Complaint
and Specification (Attached hereto as Exhibit 3). After telephone conversations between
Counsel for the General Counsel and Counsel for Respondent BE, and after Counsel for
Respondent BE sent two draft Amended Answers, Couns_el for the General Counsel
infor‘med Counsel for Respondent BE, by letter dated December 1, 2017, that unless
Respondent BE cured the deficiencies in its Answer, that the General Counsel would file
this Motion (Letter of December 1, 2017 attached hereto as Exhibit 4)..

3. Respondent BE filed its Amended Answer on Decembér 28, 2017 (Attached

hereto as Exhibit 5).



4. Resporident BE filed its Second Amended Answer on December 29, 2017
(Attached hereto as Exhibit 6).

5. As.discussed in the General Counsel’s letter of December 1, 2017; Respondent.
BE’s Second Amended Answer is still deficient under the Board’s Rules, and the
following portions of Respondent BE’s Answer should be stricken:

a. Respondent BE contends at 'paragr;%tph- 1 of the Compliance section of its
Second Amended Answer that “it does not have now nor did it ever have the sufficiency
of data to eithet acknowledge nor deny with specificity any allegations in the.
Specification, including those concerning baé_k pay and other amounts.then or currently
owing.”! Respondent BE further asserts that it is therefore “unable to identify and/or
apply with sufficient specificity the computational premise(s). upon which plaintiff bases
the same.” )

b. Section 102.56(b) of the Board’s Rules and Regulations states that “The
answer shall specifically admit, deny, or explain each and every allegation of the
specification, unless the respondent is without knowledge, in which case the respondent
shall so state, such statement operating as a denial.” The rule goes on to state that “As.to
all matters within the knowledge of the respondent, including but not limited to the
various factors entering into the computation Sf gross backpay, a general denial shall not

suffice. As to such matters if the respondent diéputes either the accuracy of the figures in

the specification or the premises on which they are based, the answer shall specifically

! Respondent BE also asserts it is not subject to.the Act and not a successor to the two
other Respondent’s. These issues are appropriately dealt with in the Complaint-
allegations and Respondent’s Amended Answer thereto, not in its Answer to the
Compliance Specification:



state the basis for such disagreement, setting forth in detail the réspondent’s position as to
the applicable premises and furnishing the appropriate supporting figures.”

c. For Respondentv to assert that it is without knowledge sufﬁci,erit to either affirm
or deny the allegations inthe Specification is disingenuous at best. Counsel for
Respondent BE has, for five years, also been Counsel for Respondent Environmental
Contractors, Inc., herein “Respondent ECL,” and Respondént Kielczewski Corp, herein
“Respondent K Corp.” All three entities used the same accountant. Crucially, Barbara
Reed, Respondent BE’s President, who was the Office Mé.nager/Administrative Manager
of Respondents ECI and K Corp., was, on information and belief, the individual who
compiled the documents used by the Region to devise the calculations-in the
Specification. The Region based the Specification on payroll records from Respondent
ECI, Respondent K Corp. and Respondent BE. At a minimum Respondent B]_E had
access to its own payroll records. It therefore cannot claim ignorance to avoid the
requirements to answer the Specification allegations with specificity.

d. Even had Respondent BE not been in possession of Respondent ECI and
Respondent K Corp’s records, the documents are part of the record of Case 22-CA-
089865 and hence are public records. Moreover, although the Complaint and
Specification issued on July 31, 2017, Respondent BE never asked the Region for copies
of the documents upon which it relied. It should, therefore, be held in non-compliance
with the Board’s Rules.

e. Respondent BE also asserts that the Region erred in using records of
Respondent ECI and Respondent K Corp. and should instead have relied solely on

Respondent BE’s payroll records. However, Respondent BE failed to provide alternative



formulas and supporting figures according to the Rules.. Respondent BE’s general denial,
merély asserting that the Region’s “computations are based upon estimates” does not
fulfill Respondent BE’s obligations under Board Rule 102.56(5) to not .only'g forth its
po‘sition opposing the computation of gross backpay;-but to furnish appropriate
supporting figures. Respondent BE therefore failed to appropriately challenge the
formulas the Region utilized in arriving at its calculations. Its Second Amended Answer
is therefore deficient, fails to conform to the Board’s Rules and should be stricken and
deemed admitted under Board Rule 102.56(c).

f: The Board has held, in a similar alter ego case; that a Respondent’s failure to
answer the allegations in a Complianée Speciﬁéation-with sufficient specificity warranted
granting the General Counsel’s Motion for Summary Judgment. D.L. Baker, Inc., 330
NLRB 521 (2000). The Board rejected that Respondent’s assertion that it could have
/fulﬁlled the ,speciﬁcity requirements of Ru1e1102.56(b) had the General Counsel p¥ovided
or returned documents, ﬁndingl that the information regarding its own employees were
within its knowledge and control. D.L. Baker, Inc., 330 NLRB at 522. The same is true
for the instant matter, where Respondent BE was in possession of its own. payroll records,
should have had access to the predecessor records and-failed to ask the General Counsel
for copies of those records. See also, E.L.C. Electric, Inc., 348 NLRB 301 (2006).

g. The Board in D.L. Baker, Inc., also found that Respondent's failure to set forth
fully its position as to the applicable premises or to furnish a_ppropfiéte supporting ﬁgures
or alternative calculations to those alleged in the Compliance Specification was “contrary
to the specificity requifcments of Section 102.56” of the Board's Rules. D.L. Baker, Inc.,

330 NLRB at 522. Thus thé Board granted the General Counsel’s Motion for Summary



By
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Judgment. The Gereral COunse%’s Motion here should be granted under the same
rationale.

h. The General Counsel has determined thatnﬁling a Motion for Summary
Judgment with the Board regarding the deficiencies of Respondent BE’s Second
Amended Answer, filed on December 29, 2017, would cause undue delay to this case
that has been pending since2012. However, pursuant to Board Rule 102.24 and 102.25,
the Administrative Law Judge has the authority to.rule on this pre-hearing Motion, strike
the relevant portions of Respondent’s Amended Answer and deem the relevant
allegations of the Compliance Specification admitted under Board Rule 102.56(c). See,
IBT Local 469 (Coastal Tank Lines), 323 NLRB 210 (1997). In IBT Local 469 the Judge
granted, and the Board affirmed, the General Counsel’s Motion to Strike portions of the
Respondent’s Answer and ordered-the Respondent to make offers of proof before he
allowed witness testimony. -IBT Local 469 (Coastal Tank Lines), 323 NLRB at 213. Itis
:dppropriate for the Administrative Law Judge to grant the same relief in the case at hand.

i. In paragraph two of its Second Amended Answer, Respondent BE repeats its
defenses that it has not seen documents provided by its alter egos/single employer and
predecessor and thus cannot answer the Spe‘ciﬁcation allegations with specificity.
Respondent BE also reiterates its contention that the Region should not have used
“estimates despite the fact that Respondent has provided exact payroll records of BE post
December 13, 2013” ‘and yet provides no supporting figures or calculations. As argued
supra, these assertions should be rejected.

j. Respondent BE asserts that, since it was incorporated on December 13, 2013',

that date is appropriate on which backpay should commence. This is the only assertion



Respondent BE makes that the General Counsel should appropriately contradict at.
hearing.

k. ‘At paragraph three of its Second Amended“Answer to the Specification,,
Respondent BE asserts that it is a.qualified Women’s Minority Business-under New
Jersey law and cannot, therefore be a “successor corporation or entity of” Responderit ECI
or Respondent K Corp. This assertion is irrelevant to the Specification allegations and
should therefore be stricken.. Likewise, Respondent BE’s repetition of its rationale for its
inability to comport with the Board’.s Rules because it has insufficient knowledge to
answer the Specification allegations and its assertion that the Region should-have relied
only on Respondent BE payrolls records, without providing its own alternative figures
and calculations, should be given no weight.

For the forgoing reasons, the General Counsel respectfully urges that.aan- Order be
entered striking the above portions of Respondent BE’s Amended Answer, deeming the
Specification allegations admitted’, save for the start date of the backpay period, and
prohibiting Respondent BE from litigating these issues during the Compliance portion of
the hearing. Additionally, as Respondent BE:has asserted its intention to produce
witnesses to aid in its defense to the Specification, the General Counsel respectfully
requests the Order require Respondent BE to make offers of proof as tc.) the areas of
testimony to be adduced through those witnesses, to prevent needless delay of the hearing

in producing witnesses whose testimony would be prohibited. Additionally, the General

Counsel requ.ests what further relief as may be just and proper.



Dated at Newark, New Jersey this 29thday of December, 2017.

Respectfully submitted,

/s/ Bert Dice-Goldberg
‘Bert Dice-Goldberg
Counsel for the. General Counsel
National Labor Relations:Board
20 Washington Place, 5™ Floor
Newark, NJ 07102

* (862) 229-7047
‘Bert.dice-goldberg@nlrb.gov
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

ENVIRONMENTAL CONTRACTORS INC
KIELCZEWSKI CORPORATION AND THEIR
ALTER EGO, SINGLE EMPLOYER AND/OR
SUCCESSOR, BE CONSTRUCTION COR!PORATION

and Cases 22-CA-089865
22-CA-136700
22-CA-145173
22-CA-172957

LOCAL 78, LABORERS INTERNATIONAL
UNION OF NORTH AMERICA

'ORDER CONSOLIDATING COMPLAINT, COMPLIANCE SPECIFICATION
_AND NOTICE OF HEARING
e ‘

Pursuant to Sections 102.33 and 102.54(b) of the Rules and Regulations of the
Board, and to avoid unnecessary costs or delay, IT IS ORDERED THAT Cases 22-CA-
089865, 22-CA-136700, 22:CA-145173 and 22-CA-172597, which.are based on
charges filed by the Union against R;espondents are consolidated and that the
Consolidated Complaint is consolidated with!‘the Compliance Specification in this matter.

This Consolidated Complaint, Comp}L_ance Specification and Notice. of Hearing is
based on charges filed by Local 78, Labbref;s International Union of North American, (the
Union). It is issued pursuant to Section 10(b) of the National Labor Relations Act, 29°
U.S.C.§ 151 et seq.(the Act) and sections 102.15 and 102.54 of the Rules and Regulations of

the National -Labor Relations Board (Board) and alleges that Environmental Contractors, Inc.,
i ,




‘(Respondent ECI), Kielczewski - Corporatio

n (Respondent” Kielczewski Corp.) and BE

C'onStfucﬁbn Corporation (Res_}pc)n,dent BE ConLSthtion andl'coll"ec_ti“Vely‘ Respondents), alter

‘egos, a single employer and/or successor, have

I.

and a copy was served by regular mail on Resp:

(b)  Charge22-CA-145173 w

violated the Act as described below.

(@) ‘Charge 22-CA-136700. waé- filed by the Union on September 12, 2014

ondents on September 15, 2014.

as filed by the Union on January 23, 2015 and a

copy was served by rég'ular. mail on Respondents-on January 28, 2015.

(c)  Charge 22-CA-172957 w

as filed by the: -Uhj‘on- on March 3 1,2016 and a

copy was served by regular mail on Responderits on March 31, 2016:

2.

At all material times, Respondents have been corporati_ons’-with an office and

place of business in West Orange, New Jersey (Respondents’ facility), and have been

contractors in the construction industry’ performing residential and commercial dernolition,

‘asbestos abatement, mold and lead removal.

3. At.

management, business purposes, operation

ownership.

4.

all material times, Resf

About December 13, 2013, Res

ondents have had substantially identical

s, equipment, customers, supervision and

§

pondent BE Construction was e‘stabliSh'ed'by

Respondent KiélczeWski__,as" a disguised continuation of Respondent Kielczewski.

5.

above in paragraph 4, for the purpose of evadi

Respondent Kielczewski establiés

hed Respondent BE Construction, as described

ng its responsibilities under the Act.




6.  Based on the operations and coﬁ&uét'deScribed above in paragraphs 2 through
5, Respondent Kielczewski and: Re.'s;pond’ent:-;_BE Construction are, and have been at'all
material times, alter egos and a single empzl‘oye;r- w’ithi'n the meaning of the Act.

7. At -all material times, Respondéhté have been affiliated business enterprises:
with common officers, ownership, diréctors, rr';anagemcnt, and supervision; have formulated
-and administered a common labor policy; hav_la shared common premises and facilities; have
provided services for and made sales to eachiother;, have interchanged personnel with each
other; have interrelated operations with common administration, equipment, purchasing and

sales; and have held themselves out to the public as a single-integrated business enterprise.

8. Based on its operations described above in paragraph 7, Respondents constitute
a single integrated business enterprise and-a single emp’l_oyer within the meaning of the' Act.

9. In conducting their operations described above in paragraph 2, during the 12-
month period ending June 1, 2017, RespOnc%i,e’nts‘ performed services valued in excess of

. 1

$50,000 in States outside the State of New Jersey.

10. Atall rn'ater__ial times, _Res-pondeﬁts have been employers engaged in commerce
within the-meaning of Section 2(2), (6), and '(’/!)-Of the Act.

11. At all material times, the Union has been a labor organization within the

meaning of Section 2(5) of the Act.

12.  The followihg_ employees of Respondents™ (the Unit) constitute a unit
appropriate for the _pu;pose’s of collective bax_éa'ming within the rrieariing of S'e-‘ction '9'(b)- of
the Act: ) -

All full-time and regular|part-time building-and
construction  laborers- | employed by the

3




1
1

‘I
Employer in the State of New Jersey, but
-excluding all office :clerical employees,
managers, guards and supervisors as defined in
the Act. X
!
13.  .On April 23, 2012; the Board. certified the Union as the exclusive collective-

bargaining representative of the . Unit.
14. At all times.since about April 2.%3 2012, based on Section é(a) of the Act, the
|
'Union has beeri the exclusive collective-bargaiiling representative of the Unit.
15.  On:January 13, 2014, Administr:%it-ive Law Judge (ALJ) Steven Davis issued his
Decision and Order in Case '22-CA-089‘86;-;5., finding Respondent ECI and Respondent
Kielczewski Corp. were alter egos and a sinéle employer and that Respondent Kielczewski

was a disguised continuance of Respondent;ECI, established to evade its responsibilities
! A
i

under the Act.

16. ALJ Davis also .found :that R?espondent' ECI ‘and Respondent Kielczewski
violated Section 8(a)(1) and (5) of the Act l?y refusing to recognize and bargain with the
Union and by reducing ‘wages and benefits of;.unit' employees v\'rithout notice to the Union or
providing the Union with an opportunity to baégain ‘over the changes.

17.  OnFebruary 27,2014 the Board affiried ALJ Davis’s Decision.

18.  On July 3, 2014 the United Sitates Court of -Appeals for the Third Circuit
enforced the Board’s Order in Nation_al'! Labor Relations Board v. Environmental

Contractors, Inc. and Kielczewski Corp., alter. egos and a single employer, Case 14-2815 (3d

Cir., July 3, 2014).




19.  On about June 16, 2014, the Union again reéquested that Respondents recognize
it as the exclusive collective:bargaining repre;iéntative of the Unit and bargain collectively

‘with the Union as the exclusive collective-barghining representative of the Unit.

20.  Since about June 16; 2014, Re_s;?ondents have failed and refused to recognize

and bargain, with the Union as the exclusive collective-bargaining representative of the Unit.

21.  Since about March 1, 2014, Respondents have changed the wages-and benefits
of the Unit by reducing wages and. benefits lof the Unit without. notice to the Union- and

without affording the Union an: opp'ortunity to .bargaih with the Respondents..

22.  Since about November 17, 2014, the Union has requested orally and in writing,

that Respondents furnish the Union with the] following information: payroll and financial

information necessary for a payroll audit.

23.  The information requested by the Union, as.described above in paragraph-22 is
necessary for, and relevant to, the Uni,on"si‘pérfonnarice of its duties as the exclusive
collective-bargaining representative of the Unin't.

24.  Since about December 26, _2,0134, Respondents, by Slawomir Kielczewski, in
writing, has failed and refused to furnish the|Union with the information requested by it as
described above in paragraph 22.

25.  About January 1, 2014, Responi’:ﬁent BE Construction purchased the business of
Respondent Kielczewski- Corp., and- since tLen has continued to operate the business of
Respondent Kielczewski Corp. in basically,ulelchanged form, and has employed as a majority
of its employees individuals who were prei"iously employees of Respondent Kielczewski

A}

Corp.




26. Based on its operations ,descri‘bl_ed' -above in paragraph 25, Respondent BE

Construction has' continued the employing.
Kielczewski Corp.

27.  Before engaging in the conduct

'BE Construction was put_on notice .of 'Respfé

)
il

-entity and is- .a successor to. Respondent

described: above in 'p‘aragra.‘phi 25, Respondent

ndent Kielczewski Corp.’s. a‘ctual.: i-i‘ability in

Board Case 22-CA-089865 orally, by Slawomir Kielczewski, President, Respondent

Kielczewski Corp., to Barbara. Reed the flgresident' and an agent of Respondent BE

Construction.

28.  Based on the conduct and operat
27, Respondent- BE Construction has cont
Respondent Kielczewski Corp’s actual liabil

.Respondent BE Construction is a successor to ]

29. -By:the conduct described above:
been failing and refusing to bargain collec
collective,-barg_a_ining:representative of its emj
the Act in violation of Section 8(a)(1) and (5):¢
As part of the remedy for the unfair lab

19 through 24, the General Counsel seeks an @

States mail, copies of the .Not?icjc to. Employees t

23,2012.

lons described above in paragraphs 25 through

nued the. employing entity with notice of
ity to remedyits unfair labor practit;es, and

R;e,sporid‘e_nt Kielczewski Corp.

n paragraphs 19 through 24, Respondents have

tively and in good. faith with .the exclusive

$loyees‘ within the meaning of Section 8(d) of
»f the Act.

Y

or pracﬁces_allgged above in paragraph‘s 16 and-
)rder requiring that Respondents send, by United

0 all individuals employed in the Unit since April




General Counsel] also seeks all other relief that may be just and proper to remedy the

unfair labor practice alleges. i
R
COMPLLANQ_E SPECIFICATION

WHEREFORE, in order to liquidate the'amount owed by Respondent and to avoid
unnecessary cost or delays, the undersigned issues this com;iliance speciﬁéation and alleges
as follows:

1.  As a result of the conduct desgbribgd above in paragraphs 16 and 21 of the
Consolidated Complaint, bargaining unit employees are entitled to backpay in the manner and
amount computed as follows and reflected in ATTACHMENT A:

(a) The backpay period for ba%trgaining unit employees begins on April 23,

2012, the date Respondei%ts unilateréll'y changed unit employees’ terms
and conditions of employment, and the backpay period has not ended.

(b) An appropriate measure o}:" the earnings that all‘barigainin‘g unit employees
would have received durii?g the backpay period is based on an average of
the actual hours worked or projected to have been worked by all
‘employees during the bac;k_pay period. Using this formula, the earnings
estimations are calculated on the average hours worked per pay period
based on records providet% by Respondent Kielczewski Corp.

(¢) The average weekly hoﬁrs worked by employees was determined by
reviewing Respondent ECI’s payroll for the time period 1/1/2012 through
4/21/2013. There was W'(i)rk available during 44 weeks during that period.

The total amount of hours worked during the review period was divided






(d)

()

®

per’ -quarter.

N

by 44 weeks to get the average number of hours worked per week. There

hours worked per week/pay

There are 268 weeks. in

‘were 5372 total: number of ij'houlrs worked by bargaining unit employees
'during_.fi_hc payroll review pﬁriod. ‘There Wpre-44 weeks .of work dufing
‘that'._per’iod. The total number of hours. worked (5372) divided by the

number of 'w_eeks in which there was work (44), equals 122.09 of average’

period.

the backpay period. starting 4/23/2012 and

calculated through 6/17/2017. Respondents owe 122.09 hours of pay for

each of these weeks. (268 weeks X 122.09 hours per week = 32,720 total

hours owed.)

The backpay was calculate

d using the Class A Rate of $30.55 per hour

from the May 1, 2007 extended collective bargainihg agreement. 32,720

hours owed X $30.55 -
Respondents.

The Backpay was reduced
Corp.’s - payroll shows tot
4/21/2013, of $168,296.22
backpay period. The $1.6é.
the period 1/1/2012 -throué
analyzed. $168,296.22 div

This inter

per hour = $999,596 backpay owed by
by interim earnings. Respondent Kielczewski'
al Interim Eamings from. 1/1/2012 ‘through
Not ‘all of this timeframe falls ‘within the
296.22 was divided by 6 calendar quarters for
th 4/21/2013 for ‘which payroll records were
ided by 6 calendar quarters, equals $28,04’9.2'7'

im earnings. amount- was' entered on the




(2)

(h)

‘BackpayTEC calculation Affor*each: quarter falling within "the backpay

period: ‘

Respondent BE Constructi;f)n-’s payroll shows total interim earnings from
3/24/2016 through 4/21/2016 of $42,893.77.  All -of this -payroll
timeframe falls within the backpay period, so the $42,893.77 was divided
by 2 ‘calendar quarters to equal $21,446.89 each quarter. This amount

was entered as interim eartlings for each of 2016 QTR 1 and 2026 QTR 2.

‘To.calculate interest on b;_i(i:kpay, the total backpay owed of $999,596 was

divided by 268 weeks in! the backpay period, to arrive at an average

{

weekly pay amount owed 'c!)f $3,729.84. This amount was entered into the
.BackpayTEC program 'folf each week to calculate interest owed on

backpay and to calculate the Excess Tax Liabil'i’ty owed.

2. As a result of the conduct desi_cribed above in paragtaphs 16 and 21 of the

Consolidated Complaint, Re;spOndentls_ are required to pay bene_ﬁt fund contributions

based on the collective-bargaining agreement which expired on April 30, 2012, and
-

the period after the expiration of the Agreement.

(a) Respondents were required to make total Fund contributions totaling

®)

$20.07 per hour worked by bargaining unit employees. The amount owed

is broken down per Fund and is reflected in ATTACHMENT B.

Fund contributions. for all_' unit employees were calculated based on the

i
1

average hours of work | per pay period during the backpay period

multiplied by the fund rate|




(c) Respondents are. additibnaily required to pay interest based on their

_delihquehcies: ‘The Fund’s:established practice has been to seek interest

“pursuant-to 29.U.S.C. §~11$‘_2(g)’(2)(B‘) and as calculated pursuant to 26

U:S.C. §6621, and this practice comports with the' Board’s - Order that

interest calculations be magfie in accordance with Merryweather Optical

Co., 240 NLRB 1212, 1216
3. The estimated total amount of T
calculations for backpay in this. Com

2013, 2014, 2015, 2016 and 2017 and

fn. 7 (1979):
axable Income for each year is based on the
pliance Specification for each year of 2012,

is summarized in ATTACHMENT A. Using

this total estimated Taxable Income for the various years, federal and state taxes

were estimated using the federal and

state tax rates for the appropriate years. The

federal rates are based on filing taxes -és Single filing status.

(2) The estimated total amount of taxes-owed for 2012,2013, 2014, 2015, 2016

and 2017 would have been the amounts set forth in ATTACHMENT A.

The estimated total of these

amounts. are $172,304 for federal tax and

$33,510 for state tax.

(b). The total estimated amount of the lump sum award that is subject to this

excess tax award is $820,190 and is set forth in ATTACHMENT A. The

lump sum amount is based on the backpay calculations described. in this

Specification. 1 The amount of taxes owed in 2017 is based on the current

1 Interest continues to accrue until the payment is made. The
paid to the discriminatees to include interest.

10

‘lump sum amount will need to be adjusted when backpay is



federal and state tax rates and'on the assumption that discriminatees will be
filing their taxes as Single.2

(¢) The estimated adverse tax consequences is the difference between the

amount of taxes on the -lump-'s'um-;-amount .bei_nglpaidfin,_2017 and the amount

|
of taxes that would have been charged if these amounts were paid when the
backpay was earned in 2012, 2013, 2014, 2015, 2016 and 20\17.

(d) The - estimated excess. tax |[liability payment that is to. be made to

discriminatees is a]so;ta.xable%3 income and causes additional tax liabilities.
ATTACHMENT A also incluldes a calculation for these supplemental taxes.
This amount is called the incremental tax liability. The incremental tax
includes all of the taxes that"{the discriminatees will owe on the excess-tax
payment. This estimated incxf‘emental' tax is calculated using the federal tax.
rate used for calculating taxéiL for the backpay award and the average state
tax rate for 2017. This e'stirinated amount is. reflected in ATTACHMENT
A. :

‘(e) The estimated Total Excess ‘Taxes is the total tax consequences for
discriminatees ,r’eceiving_.a lgtm'p-surn award covering a backpay period
longer than 1l-year. The estimated Total Excess Taxes owed to
discriminatees, which is défermined by adding the Excess Taxes and

Incremental Taxes, is reﬂecteld in ATTACHMENT A.

2 Although the backpay period continues to accrue to the pszent date, there is no excess tax liaB_iiit'y for backpay that
would have been eamned in the year a lump-sum award is mald'e;.

1
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Respondents are noti_ﬁéd,that, pursuant:’j‘to Sections: 102.20, 102.21, and 102.56 of the
Board’s Rules and Regulati-ons,-tf}cy mustfﬁl‘e"i‘an answer to the Consolidated Cornplaint and
Compliance Specification.

Therefore, the Respondents shall, within 21 days from the.date of this Consolidated
Complaint, Compliance Specification and Notice of Hearing, file with the undersigned
Regional Director, acting in this matter as-an _agent of the National Labor Relations Board, an

-original and four (4) copies of an answer to the Consolidated Complaint and Compliance
Specification and shall immediately serve a copy thereof on each of the other parties. Unless
filed electronically in a pdf form, Respbndent;s should file an original copy of the answer to
the Consolidated Complaint and Compliance, Specification with this office and shall also

serve a copy.of the answer on each of the other parties. The answer must be received by this

office on or before August 21,2017, or postmarked no later than August 20,2017.

An answer may also be filed electro;hically by using the E-Filing system on the
1
Agency’s website. In order to file an answer electronically, access the Agency’s website at

http://www.nlrb.gov, click on E-Gov, then click on the E-Filing, and then follow the detailed

instructions, The responsibility for the receipt and usability of the answer rests exclusively
i

. | ‘ o
upon the sender. Unless notification on Tiihe Agency’s website informs users that the

1

Agency’s E-Filing system is officially determined to be in technical failure because it is
unable to receive documents for a continuous period of more than 2 hours after 12:00 noon
(Eastern Time) on the due date for filing, a failure to timely file the answer will not be
excused on the basis that the transmission could not be accomplished because the Agency’s

13




website was. off-line -or unavailable for some other: reason. ‘The Board’s Rules and

Regulations require that such answer be;s'igricii'aﬁd sWorn to: by thé Respondents or by a duly

authorized agent. with appropriate power of! attorney affixed. ‘See Section 102.21 ‘and

o . y S ,
102.56(a). If the answer being filed electronically is a pdf document containing the required

signature, no paper: copies of the answer need to be transmitted.to the Regional Office.
However, if the 'eledtrdﬁj_c. 've:si;on’of an answer to this Consolidated Complaint, Compliance

Specification and Notice of Hearing is not a.pdf file containing the required signature, the E-

filing rules require that such answer contai_niﬁg the required- signature be submitted to the

Regional -Office by traditional means within three (3) ‘business days after the date of
electronic filing. Service of the answer on‘.eac!h of the other parties must be accomplished in
conformance with the requirements of _SectionilOZ.l 14 of the Board’s Rules and Regulations.
The answer may not be filed by facsimile tran;;miSSion. If no answer is filed, the-_Board'may

find, pursuant to a Motion for Default Judgmen_t, that the allegations in the Consolidated

Complaint.and Compliance Specification are triue.

As to all matters set forth in Compliance Specification paragraphs 1 to 3 that are

within the knowledge of Respondents, including but not limited to the various factors

entering into the computation of gross backpaj, a general denial is not sufficient. See Section

102.56(b) of the Board’s Rules and Regulations, a copy of which is attached. Rather, the

answer must state the basis for any disagreef
Respondents’ knowledge, and set forth in det

premises and furnish the appropriate supportin!

ment with any allegations that are within the
ail Respondents’ position as to the applicable

g figures.




If no answer is.filed or if an answer is filed untimely, the Board may. find, pursuant to,
a Motion for Default ‘Judgment, that the all%eg-afions in the Consolidated Complaint and
Compliance Specification are true. If the. anS\;iz_er fails to deny allegations of the Comipliance
Specification paragraphs 1 to'3 in the manner rjéqu-ired‘ under Section 102.56(b). of the Board’s
Rules and'Regulations, and the failure to do so is not adequately expl‘eiined, the Board may find
those allegations in the Complianice Spe'c'iﬁc:%tion ar¢ true and _preciude Respondent from

introducing any evidence controverting those allé‘gations.

As to all matters set forth in the Compliance Specification that are within the
knowledge of Respondents, including but not limited to the various factors entering into the

' computation of gross backpay, a general denial is not sufficient. See Section 102.56(b) of the

Board’s Rules and Regulations, a copy of whiich is attached. Rather, the ariswer must state
. | |

the basis for any disagreement with any a?ll-eg'ations that are within the Respondents’

‘knowledge, and set forth in detail Respdndénts’ position as to the applicable premises and
furnish the appropriate supporting figures. i

Dated at Newark, New Jersey on the 317 day of July, 2017.

- David E. Leach 111, Regional Director
National Labor Relations Board
Region 22
20 Washington Place, 5™ Floor
N|Liwark, New Jersey 07102




Case Name:  ECl/Kielczewski Corp/BE Construction

‘NLRB Backpay Calculation
i

|:-Backpay. period:

ATTACHMENT A 4/2312012 to'6/97/2017 | Interest  g4719047
) ) . . - calculated- to: . : ]
. - -Quarter ' VRS , :
Year Qtr Véezk BG_r:ss» Interir 'Net.$ackpay EInten_m EMed1ca! Ne:E ’B(a::::: &
n ackpay *  Earnings 3 xpenses - Expenses Exp
2012 2 477 o [
2012 2 414
2012 2 42t
2012 2 4128 372985 ' .
2012 2. 5/5 372985
2012 2 512 372985 ]
2012 2 519 372985 !
2012 2 526  3,729.85 !
2012 2 62  3,729.85
2012 2 619  3,72985
2012 2 616  3,729.85
2012 2 6/23  3,729.85
2012 2 6/30- 3,729.85 _ : L ,
2012 2 Total 37,299 . 28,049 : 9,249 - - 8,249
2012 3 77 372985
2012 3 714 372985
2012 3 721 3,72985 :
2012 -3 7/28  3,729.85
2012 3 8/4 372085
2012 3 811  3,729.85. .
2012 3 818  3,729.85
2012 3 8/25  3,729.85 3
2012 3 91 372985 i
2012 3 9/8 3,729:85
2012. 3 915 3,729.85
2012 3 9/22  3,729.85
2012 3 929  3,729.85 .
2012 3 Total 48,488 28,049 120,439 R - 20,439
2012 4 10/6 °3,729.85°
12012 4 1013  3,729.85 |
2012 4 1020 3,729.85 i
2012 4 1027 3,729.85 '
2012 4 11/3  3,729.85
2012 4 1110 3,72985
2012 4 1117  3,729.85
2012 4 1124 372985
2012° 4 1214 3,729.85
2012 4 1218 372985
2012 4 12115 372985
2012 4 12/22 3729385
2012 4 12029 3,729.85 . , ._ ,
2012 4 Total 48,488 28,049 [ 20,439 - - 20,439

File: ECI sped Attachment A - BP - Interest - Tax Liability:xism / Sheet: Weekly Calc




I

NLRB Backpay Calculation

Case Name: ECl/Kielczewski quplBE'Construction'

" Backpay period: |
'ATTACHMENT-A. 412312012 to 6/17/2017. Interest  6/17/2017.
' L Do . ’ . calculated to: | : :
. : Quarter . - L
Week  Gross PRV ‘ L Interim. Medical- Net Backpay &
Year Qtr End Backpay. lntle." m Net Backpay Expenses. Expenses’ Expenses
o Earnings |
I}
2013 1 15 3,729.85
2013 1 12 372985
2013 1 119  3,729:85
2013 1 126  3729.85 :
2013 1 212 3,729:85
2013 1 219 372985
2013 1 2116 372985
2013 1 2/23  3,729.85
2013 1 3r 3,729.85
2013 1 39 3,729.85
2013 1 316. 3,729.85
2013 1 3/23  3,729.85
2013 1 . 3/30  3,729.85 v
2013 1 Total 48,488 28,049 20,439 - - . 20,438
2013 2 4/6  3,729.85
2013 2 413 372985
2013 2 420 372985
2013 2 427  3729.85
2013 2 5/4 3,729.85
2013 2 511  3,729.85
2013 ‘2 5118  3,729.85
2013 2 525  3,729.85
2013 2 6/  3,729.85
2013 2. 6/8 3,729.85
2013 2 6/15 3,729.85 i
2013 2 6/22. 3,729.85 i
2013 2 6/29 372985 : . § .
2013 2 Total' 48,488 . 28,049 120,439 - 20,439
2013 3 706 3,729.85 ‘
2013 3 713  3,729.85
2013 3 7/20  3,729.85 i
2013 3 727  3,729.85
2013 3" 83 3,729.85 -
2013 3 810 372985
2013 3 817 372985
2013 3 824  3,729.85
2013 3 8/31 372985
2013 3 97 3,729.85
2013 3 914  3,729.85
2013 3 921 372085
2013 3 928  3,729.85

File: ECI speé:; Attachment A - BP - Interest - Tax Liability.xlsm/ Sheet: WeekIy Calc



NLRB Backp‘a‘._y:'Ca»lculéti_on- 3

i
Case Name: ECI/Kielczewski Corp/BE Construction- .

Backpay period:
7 : .
'ATTACHMENT A 423201210 6M7/2017. | Interest - g4719017
c ‘ . e - .| calculated. to:

‘Year Qi Week Grqss' ﬁ::::;r Net’BLCkp‘ay. Interim- ‘ Medical- Net Backpay &

End- Backpay. o R Expenses Expenses _ Expenses

- —.__ Earnings g o o -

2013 3 Total. 48488 . o | 48,488 - - ' 48,488
2013 4 10/5  3,729.85
2013 4 1012 372985
2013 4 1019 3,729.85 |
2013. 4 10/26 3,729.85
2013 4 112  3,729.85
2013 4 119 3,729.85 !
2013 4 11116 3,72985 '
2013 4 1123 3,729.85 A
2013 4 11/30 3,729:85 ,
2013 4 1277 3,729385 i
2013 4 12114 3,729.85 !
2013 4 12/21  3,729.85
2013 4 12/28  3,729.85 , ‘ . _ . -
2013 4 Total 48,488 . . 48,488 - - 48,488
2014 1 1/4 372985
2014 1 111 372985 ¥
2014 1 118  3,729.85 ‘
2014 1 125 3,729.85 i
2014 1 211 3,729.85 '
2014 1 2/8  3,729.85
2014 1 2115, 3,729.85 ,
2014 1 222 3,729.85 |
2014 1 31 372985 ,
2014 1 3/8  3,729.85 ‘
2014 1 315  3,729.85
2014. 1. 322  3,729.85 @
2014 1 3/29 3,729.85 ‘
2014 1 Total 48488 . . . 48,488 - : 48,488
2014 2 4/5 372985
2014 2 412 3,729.85
2014. 2 4/19 '3,729.85
2014 2 4/26  3,729.85
2014 2 513 372985
2014 2 510  3,729.85
2014 -2 517  3,729.85
2014 2 524 372985
2014 2+ 5/31  3,729.85
2014 2 67  .3,729:85 ,
2014 2 6/14  3,729.85 l
2014 2 6/21  3,729.85

’

File: EC! spec Attachment A - BP -Interest - Tax Liability. xism / Sheet: Weekly Calc



'NLRB Backpay Calctilation

Case Name: ECI/Kiélczewski Corp/BE Construction S

" Backpay period:
ATTACHMENT A 4/23/2012 10:6/17/2017 Interest:  6/17/2017
' ! o calculated to:.
Quarter i ’ . L

. Week Gross . P Interim Medical Net Backpay &

Year. Qtr End Backpay Inteflm Net Backpay Expenses Expenses. Expenses
: : Earnings i :
2014 2 6/28  3,729.85 . :
2014 2 Total 48,488 - 48,488 - .- ' 48,488
2014 3 7/5.  3,729.85
2014 3 712 3,729.85.
2014 3 7/19 372985
2014 3 726  3,729.85
2014 3 82  3,729.85
2014 3 8/9  3,729.85
2014- 3 816  3,729.85
2014 3 8/23 3,729.85
2014 3 8/30 372985
2014 3 9/6  3,729.85 |
2014 3 9113  3,729.85
2014 3 920 3,729.85
2014 3 927  3,729.85 :
2014 3 Total 48,488 148,488 - - 48,488
|

2014 4 1014 372986 !
2014 4 10/11  3,729.85
2014 4 10/18 3,729.85
2014 4 10125 3,729.85 :
2014 4 111 3,729.85
2014 4 11/8  3,729.85
2014 4 1115 3,720.85
2014 4 11/22  3,729.85
2014 4 11/29. 3,729.85
2014 4 12/6  3,729.85
2014 4 12/13  3,729.85 !
2014 4 12/20 3,729.85
2014 4 1227 3,729.85. .
2014 4 . Total 48,488 48,488 - - 48,488
2015 1 13 3,729.85
2015 1 140  3,729.85 _
2015 1 147  3,729.85 |
2015 1 124 3,729.85 |
2015 1 1/31 3729585 .
2015 1 2/7 3729585
2015 1 2114 372985
2015 1 221  3,729.85
2015 1 2/28  3,729.85
2015 1 3/7 372985
2015 1 314  3,729:85

File: EC! spec Attachment A - BP - Interest - Tax Liability.xism / Sheet: Weekly Calc




Case Name:  ECI/Kielczewski.Corp/BE Construgtion.

NLRB Backpay Calculation

1

i

File: ECI spe

‘I Backpay period:
ATTACHMENT A. 4232012 to 6/17/2017 | \nterest g47/5017
L . . : .| caleulated to: -
e s Quarter K '. - M.
Week. Gross: X interim .Medical Net Backpay &
Year Qur End Backpay - In_t_efl m Net Backpay Expenses Expenses  Expenses
- . Earnings . . A -
2015 1 3221  3,729:85. L [
2015 1 3R8  3,729.85 S A . :
'2015. 1 . Total 48,488 {48,488 - - 48,488
2015 2 414 372985
2015 2 4/11  3,72985
2015 2 418  3,729.85
2015. 2 425  3,729.85.
2015 2 52 '3,729.85
2015 2 5/9  3,729.85
2015 2. 516  3,729.85 ‘
2015 2 523  3,72985 n
2015 2 5/30  3,729.85
2015 '2: 6/6  3,729.85
2015 2 6/13  '3,729.85
2015 ‘2 620 3,729.85
2015 2 627 . 3.729.85 o
2015 2  Total 48,488 48 488 - - 48,488
2015 3 714 372985
2015 3. 7M1 3,729.85
2015 3 718  3,729.85
2015 3 725  3,729.85
2015 3 81  -3,720.85
2015 3 8/8°  3,729.85
2015 3 8/15 .3,720.85
2015 3. 8/22 3,729.85
2015 3 829 3,729.85-
2015 3 95 372985
2015 3 9112  3;729.85
2015 3 9119  3,729.85
2015 3 926  3,729.85 .
2015 3  Total 48,488 48488 . - . 48,488
2015 -4 10/3  3,729.85°
2015 4. 1010 .3,729.85
2015 4 10117  3,729.85
2015 4 1024  3,729.85.
2015 4 10/31  3,729.85
2015 4 117  3,729.85.
2015 4 1114  3,729.85
2015 4 1121 3,729.85
2015 4 11/28. 3,729.85
2015 4 125  3,729.85
¢ Attachment A - BP - Interest - Tax“Liability.xf‘sm / Sheet: Weekly Calc




NLRB Backpay Calculation 6

|

Case Name: ECV/Kielczewski Corp/BE Construction

" Backpay period: N
! .
ATTACHMENT A 4232012 to 6/17/2017. | Interest 51475047
: , ' : ) - calculated to: v
’ ‘Quarter _ . ' .
-Week. Gross . . Interim: Medical Net Backpay &
Year Qi End  Backpay Interim Net Backpay Expenses Expenses Expenses
Earnings . T ;
2015 4 12112 3,729.85 '
2015 4 12119  3,729.85 ‘
2015 4 12/26. 3,729.85 . _
2015 4 Total 48,488 48,488 . - - 48,488
2016 1 1/20  3,729.85
2016 1 1/9  3,729.85
2016 1 116  3,729.85
2016 1 1/23  3,729.85
2016 1 1/30  3,729.85
2016. 1 2/6  3,729.85
2016 1 213  3,729.85
2016 1 2/20 3,729.85
2016 1 227  3,729.85
2016 1 3/5  3,729.85
2016 1 3112  3,729.85
2016 1 319 372985
2016 .1 3/26  3,729.85 . ,
2016 1 Total 48,488 21,447 127,041 - - 27,041
2016 2 4R  3,729.85
2016 2 4/9  3,729.85
2016 2 4/16  3,729.85
2016 2 4/23  3,729.85
2016 2 4/30° 3,729.85 :
2016 2 57  3,729.85 ' -
2016 2 5M4  3,729.85
2016 2 51  3,729.85
2016 2 528"  3,729.85
2016 2 6/4  3,729.85
2016 2 611  3,729.85 - '
2016 2 6/18  3,729.85 :
.2016 2 6/25-  3,729.85 , . i
2016 2 Total 48,488 21,447 27041 - - 27,041
2016 3 72 3,729.85
2016 3 7/9  3,729.85
2016 3 716  3,729.85
2016 3 7123  3,729.85 ,
2016 3 7/30 3,729.85
2016 3 8/6  3,729.85
2016 3 813  3,729.85
2016 3 820 3,729.85
2016 3 827  3,729.85

i .
File: EC! s'peé Attachiment A - BP - Interest - Tax Liability xism / Sheet: Weekly Calc




NLRB Backpay Calculation 7

Case Name: ECI/Kielczewski Corp/BE Construction

r Backpay period:
ATTACHMENT A  4]23/2012 to 6/17/2017 Interest  5/17/2017
' : ) calculated to: C
Year Qtr _V;eeg-- Gro.ss'- ﬁ:-::::: ‘Net Backpay Interi_m ‘Medical Net Backpay &
nd  Backpay . . - Expenses Expenses Expenses
. - Earnings : i :
2016 3 913 3,729.85 '
2016. '3  9M0  3,729.85
2016 3 917  3,729.85
2016 3 94 372985 , A
2016 3 Total 48,488 " 48,488 - - 48,488
2016 4 101 3,729.85
2016 4 10/8  3,729.85
2016 4 10/15  3,729.85
2016 4 10/22 3,729.85
2016 4 1029  3,729.85
2016 4 11/5  3,729.85
2016 4 1112 3,729.85
2016 4 1119  3,729.85
2016 4 11/26 3,729.85
2016 4 12/3 3,729.85. g
2016 4 12M0  3,729.85 g
2016 4 12117 3,729.85
2016 4 1224 3,729.85 1
2016 4 12/31 . 3729.85. . .
2016 4 Total 52,218 . . 52,218 - I 52,218
2017 1 17 3729585
2017 1. 114  3,720.85
2017 1 121 3,729.85
2017. 1 128  3,729.85.
2017 1 2/4  3,729.85
2017 1 211 3,729.85
2017 1 218  3,729.85
2017 1 2/25 372085
2017 1 34 3,729.85
2017 1 3111 3,729.85
2017 1 318  3,729.85
2017 1 3/25  3,729.85
2017 1 41  3,729.85 | _ . :
2017 1 Total 48,488 48488 - - 48,488
2017 2 4/8 3,729.85. -
2017 2 4115  3,729.85
2017 2 4722  3,729.85
2017 2 4/29  3,729.85 5
2017 2 566 3,729.85 ; -
2017 2 5M3  3,729.85
2017 2

5/20 3,729.85

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc




'NLRB BaCkpay Calculation )

Case Name: ECl/Kielczewski-Corp/BE Construction: . : - '
. Backpay period: 4 .
' ATTACHMENT A. 4123201210 6/17/2017 Intefest  g/47/2017°
’ | - . | -calculated to: ‘ : )
R ) " Quarter TP PP
Year Qtr \week Gross® Interim Net Backpay e, | _Medical Net Backpay. &
-End  Backpay- Earni +77% Expenses Expenses .Expenses
- o . . Earnings. o . : . ‘
2017 2 5277 ° 3,729.85 )
2017 2. .6/3°  3,729.85.
2017 2 _6/_10- 3,729.85.
2017 2 617  3,729.85
2017 2 .6/24
2017 2 N . o _ ‘ ,
2017 2 Total =~ 41,028 41,028 - i 41,028
Totals 820,190 ~ - 820,190
‘Net Backpay (Withholdings) 820,190
| .Expenses (No Withholdings) . . -
Daily Compound Interest (No Withholdings) 68,752
Total Backpay; Expenses and Interest . 888,941
Notes o o ’ - ' '
1
2/
3/
4/
5/
6/
7
8/

File: ECI épec.Auachment A-BP -,Intere_s't.a'Ta;( Liabili&.xlsm I'Sheet: Weekly Caic.




NLRB Backpay Calculation 1

ase Name: ECl/Kielczewski Corp/BE Construction.. |

Backpay period: . 4
ACHMENT A | 423201210 6M7/2017 |  Interest  g40p947
. . i : : calculated to: ' .
s " Quarter o R
iy ‘Week - L : i ical i &-
Qtr AAG(OSS Interim Net Backpay. !ntenm . Medical Net Ba_c:_kpay &
End Backpay Earnings S b Expenses Expenses Expenses-

J
. . [ _
Adjusted Taxes for Lump Sum Backpay
ECl/Kielczewski Corp/BE Construction

Case Name:; .
ATTACHMENT A |
T,aiable _ :
Year Income  Filing Status  Statd Federal Tax. State Tax:
(Backpay) : ‘ ~
2008 0  Single Filer AZ | 0 0
2009° 0  Single Filer AZ o 0
|
2010 0  'SingleFiler AZ 0 0
2011 0  Single Filer. AZ]. 0 0
2012 50,127 Single Filer NJ | 8,562 2,301
2013 137,854  Single Filer NJ | 31,892 6,322
2014 193,952  Single Filer NJ 47,862 8,894
) . . . {
2015 193,952  Single Filer NJ | 47,610 8,894
2016 154,788 Singie Filer NJ |- 36,377 7,098
‘Taxes Paid: 172,304 33,510
Sum ' | ,
'00to 16 730,673  Single Filer NJ i 245,165 33,507
' .
2017 89,516 I ,
Excess Tax on Backipay: 72,861 0
Incremental Tax on Backpay: . 57,681

Total Excess Tax on Backpay: 130,541

‘Interest on {

‘Backpay: 68,752 ‘Taxon Interest 27,226 3,153
Incremental. Tax on Interest: 24,049
Total Excess Tax on Interest: 54,428

File: ECI spec: Attachment A:- BP - Interest.- Tax Liab«'lity.xlsm_/ Sheet: Weekly Caic




i
NLRB.Backpay Calculation

ase Name: EClKielczewski Corp/BE Construction . .

Backpay period: _
ACHMENT A “4123/2012 to 6/17/2017 Interest.  g/47/2017
. . : - _calculated to: ]

Week  Gross Quar.ter Interim. Medical Net Backpay &
Qtr j Interim Net Backpay : :

End Backpay . Expenses Expenses Expenses

Earnlrlg_s . _ b
Additional Tax Liability: 0

Total Excess Tax Liability: 184,969

I

File: ECI spec Attachment A - BP - Interest - Tax Liability. xism / Sheet: Weekly Caic




ENVIRONMENTAL CONTRACTORS, INC AND
KIELCZEWSKI CORPORATION AND

BE CONSTRUCTION CORP, ALTER EGOS AND
A SINGLE EMPLOYER.
Cases 22-CA- 089865 22-CA-136700, 22-CA- 145173, 22-CA- 172957

APPENDIX B
, J.fU!_\.'DC" i — _ Hm,-r.ly_g’a't.e_':— ._;Ho.urs_Qwedv____-+__’Amo‘.u_r».\._ta_bw_.ed L

Welfare $8.85 32,720 $289,572

Pension $5.15 32,720 $168,508

Annuity $4:45 32,720 $145,604

Training . '$0.92 32,720 $30,102.

LECET - %025 32,720 $8,180

Health & Safety $0.05 32,720 51,636

LEROF $0.40. 32,720 $13088 .

'$656,690 ‘TOTAL FUNDS QWED THROUGH 6/17/2017
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JD(NY)—05-14
West Orange, NJ

UNITED STATES OF AMERICA"
-BEFORE THE NAITONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES |
NEW YORK BRANCH OFFICE

ENVIRONMENTAL CONTRACTORS, INC.,
AND KIELCZEWSKI CORP., ALTER EGOS
AND A SINGLE EMPLOYER

and ,; Case No. 22-CA-089865

LOCAL 78, LABORERS INTERNATIONAL
UNION OF NORTH AMERICA

Bert Dice-Goldberg, Esq., for the General Counsel.
i
DEC{SION

{
Statement% of the Case

STEVEN DAVIS, Administrative Law \’Judge Based on a charge and a first amended
charge filed on September 21, 2012 and August 28, 2013, respectively, by Local 78, Laborers
International Union of North America (Union), a complaint-was issued on July 31, 2013 against
Environmental Contractors, Inc., (ECI) and Klelczewskl Corp. (KC), Alter Egos and a Single
Employer, herein called ECI_ KC.or Respondeqts

The complaint alleges and the answer édmits that, at all material times, ECI and KC
have had substantially identical management, business: purposes, operations, equipment,
customers, supervision and ownership. The complamt also alleges and the ariswer also admits
that in about September, 2011, KC was establlshed by ECI as a disguised continuation of ECI.

The complaint further alleges and the R‘espondents deny that ECI established KC for the
purpose of evading its responsibilities under th'e Act, that both.companies are alter egos and a
single employer within the meaning of the Act, jand that they are a single-integrated business
enterprise.and a single employer within the meaning of the Act.

The complaint also alleges that following the Board's certification of the Union as the
exclusive collective-bargaining representative. of ECI's unit employees, the Respondents
refused the Union’s request to recognize and tﬁargaln with it. It is alleged that, at the same time,
the Respondents changed the wages and benéfits- they paid to unit employees by reducing such
wages and benefits without notice to the Umorﬁ and without affording it an opportunity to bargain
with the Respondents and without first bargamlmg with the Union to a good-faith impasse.

The Respondents’ answer denied the Hnatenal allegations of the complaint, other than
those which they admitted, inciuding those set forth above, and on September 24,2013, a
hearing was held before me in Neéwark, NJ.! onn the evidence presented in this proceeding,
and my observation of the demeanor of the witnesses, and after consideration of the brief filed

1 Following the clese of the hearing | received GC Exhibits 24 and 24, a video recording and
transcript of a conversation between Union organlzer Leonardo Naranjo and Respondent
supervisor Peter Cybura. They are hereby reclelved in evidence.
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.'Fi'n-dingL of Fact - ,

. Jurisdiction and L

The Respondents, having an office and
have been contractors in the construction indus
asbestos removal; mold and lead rémoval. The’
during the 12-month period ending September 2

ab_or'OrgénizatiQn-Status

place of business i in West Orange; New Jersey,.
ry-doing residential and commiercial demolition,
complaint alleges, and the answer admits, that
0, 2012, the' Respondents performed services

valued in excess of $50,000 in states outside the State of New Jersey. | therefore find and

conclude that the Respondents have been emp
of Section 2(2), (6) and (7) of the Act.

oyers engaged in commerce within the meaning

The Respondents’ answer denied knowledge that the Union is a statutory labor
organization. Abraham Hernandez, a Union Business Agerit and organizer, testified that it
represents employees working in'the: enwronméntal industry, including the removal of asbestos,

lead and hazardous waste. Hernandez stated t
Council is a board comprused of representatives
International Union in New Jersey. The Union |s'

at the New Jersey Building Laborers District
of all the Laborers’ locals of the Laborers
a member of that organization. Hernandez

further stated that, prior to September 2008, chal 1030,. Laborers International Union,
represented employers in-New Jersey, but subsequent to that date, the International Union

transferred the representational rights-of Local 1
in a Stipulated-Election Agreement approved b

030 to Local 78, the Charging Party. Moreaver,
the Regional Director on March 20, 2012, ECI

agreed, and | so find, that the Union is a.labor arganization within the meamng of Section 2(5) of

the Act.

IIl. The Request for Postponement

{

The Respondents were advised in the cpmplamt which was issued on July 31, 2013, that
the hearing was scheduled for Septerber 24. In the late afternoon of September 23,
Respondents’ attorney, Waldo Carkhuff, called General Counsel Dice-Goldberg and said that he
could not be present at the hearing due to an uhspecnf ed “conflict.” General Counsel advised
him that at that late hour Hie could not consent toan adjournment and gave him Associate Chief
Administrative Law Judge Biblowitz' contact mfbrmatlon

Upon my arrival at the hearing the followmg day, | was advised by Judge Biblowitz that

he received a phone message from Carkhuff at

4:00 p.m. the previous afternoon in which

Carkhuff advised that he could not appear at the hearing due to a “conflict.” Carkhuff sent a fax

to Judge Biblowitz at that time, as follows:
;i

2 | was administratively advised that on December 13, 2013, a Consent Order Granting

Interim Injunction was .entered into between the

Respondeénts and the General Courisel

pursuant to Section 10(j) of the Act. Pending thie disposition of the: proceedmg before the Board,
the Order enjoined the Respondents from refusing to recognize and bargain with Local 78,

bns of employment of their employees, and

ordered the Respondents to recognize and bargam with the Union at the request of the Union,
and restore any or all of the terms and condltlohs of employment of the unit employees as
established by the collective-bargaining agreement which expired on April 30, 2012. t have
received the Order in evidence as General Counsel’s Exhibit 1(h).
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Re: Adjournment [
Pursuant to.my telephone calls of 9-23-13 to your Honor and our
adversary, | will be unable to appear tomorrow morning in the
above matter. ECI 22- CA-089865 Thank you. ,

Various subpoenas were issued by General Counsel to the Respondents for the.
appearance of Slawomir Kielczewski on September 24 at this hearing. A notice attached to the
charge states that the hearing will be held on thé date and hour indicated and that
postponements will not be granted unless good and sufficient grounds are shown and the formal
requirements are met, including that the requestimust include the grounds for the request, and
the tentative dates for the rescheduled hearing: |n addition,-the positions of all parties must be
ascertained and set forth in the request and coples must be simultaneously served on the other
parties. The notice sates that “except under the most extreme conditions, no request for
postponement will be granted during the three days immediately preceding the date of hearing.”

I

Neither Respondents’ attorney Waldo Carkhuff nor his clients, the Respondents,

appeared at the hearing. The hearing opened at( 10.34 a.m. at which time | denied the

- Respondents’ request for postponement The General Counsel's first witness, Hernandez,

testified briefly. At about 11:00 a.m., | asked the iGeneral Counsel to phone Carkhuff and advise
him that his request for a postponement was denled and that | would adjourn the hearing for
one hour to permit him to attend the hearing if he wished.

During the recess, the General Counsel phoned Carkhuff and so advised him. He stated
that Carkhuff said that it was “impossible” for him to attend the hearing because he was "doing
something medical.” The General Counsel sent hlm a fax and e-mail confirming their
conversatlon The hearing resumed. at 12:16 p. m Neither Carkhuff nor his clients appeared.

l

| affirm my ruling denying the Respondents request for postponement. No details were
given of the alleged “conflict’ Carkhuff had with the hearing date. Presumably, he would have
been able to resolve the alleged conflict earlier smce he had been advised of the hearing date
nearly two months before. When given the oppo'rtunlty to appear at the hearing, Carkhuff
claimed that “something medical’ made it |mposs1ble for him to appear.. Again, no details were
provided. The request for postponement lacks merit and is denied.

ill._ThéI Facts
A. Ba‘ckground

On May 1, 2007, the Building Contraot'orls' Association of New Jersey (Association) which
represented EC! and-other employers in the conlstruction industry, entered into a collective-
bargaining agreement with the New Jersey Building Laborers District Council which was
effective until April 30, 2012. That agreement wés a pre-hire Section 8(f) contract.

|
ECI's answer admits that at all times prior to December 29, 2011, it was an employer-
member of an Association which represented it and other employers in the construction
industry, and that it authorized the Association to represent it in negotiating and administering
collective-bargaining agreements with the Union. ECI's-answer further admits that on about
December 29, 2011, it gave timely n_otnce that it \/vas revokinig its authorization to the Association
to negotiate on its behalf, and terminating the collectlve bargaining agreement.

On March 7, 2012, the Union filed a petltuon seeking to represent the employees of ECI.
The Union won an election held on-April 11, 2012 and thereafter, on April 23, the Union was

8
{
!
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certified as the exclusive collective-bargaining répresentative of the employees of ECI in the

following unit: i

All- full-time and regular part-}iime building ‘and construction.
laborers employed by the Employer in the State of New Jersey but
excluding :all office clerical employees, managers, guards and

‘supervisors as defined in:the Act:

The complaint alleges that, at all times sélnce about April 23, 2012, based: on Section 9(a)
of the Act, the Union has been the exclusive-co_lllective-bargaining representative of the unit
employees. ! ' |

B. The Request to Bargain
i

Hernandez and Business Agent Radosaw Korek testified that on-April 11, the day of the
election, after the ballots. were counted.and the Tallly of Ballots was distributed to the parties,
they attempted to speak to Slawomir Kielczews[éi, the president of ECI. 3 They approached him:
and offered a hanhdshake, and said “so let's talk;{let's open and follow up. our future relationship.”
Slawomir “wrestled with us.. pushed us out of the office,” telling them twice, “get the fuck out of
my office.” Later, Korek entered the office and tald Slawomir that the Union won the election.
Slawomir stepped outside, and “kicked us out on the sidewalk,” telling them to “get the fuck out
of my property.” 4 ' B

g

Korek testified that, following the election, he attempted to speak to the employees to
learn if their working conditions had changed. He left several phone messages and visited their
homes, but received no response from the workers. '

Korek called Slawomir at least three timgs in June to ask him about 2 new company,
Kielczewski Corp., that the Union believed had been formed and had begun performing jobs. He

also attempted to speak to Slawornir's brother, Wesley Kielczewski. On each occasion,

Slawomir and Wesley refused to speak about the Union,. Slawomir saying “we have nothing to
discuss in this matter about the uriion issue between my company and me." Wesley told-him he
had to speak to Slawomir. '

i _

Union-organizer Oscar Borreo testified that he and organizer Leonardo Naranjo visited a
jobsite at 133 Summit Averiue in'Summit, New Jersey on June 21, 2012. Naranjo recorded his
conversation with supervisor Peter Cybura.5 Apéarently, Naranjo posed as an employee
seeking work. Cybura identified himself as:the sbpervivsor and asked Naranjo if he was “union.”
Naranjo denied being “union.” Cybura said that the Employer “is not with the Union” because
union workers were lazy and earn about $30 pef hour, whereas non-union employees earn $10
or $15 per hour. !
{

3 In various documents filed in 2010 throughj:.201 2 by ECI with the New Jersey Department -
of Labor, and documents issued by that agency,; Slawomiir Kielczewski is listed as the president
of ECI. Because several of the Respondents’ officials have the same last name, | will refer to
them by their first names. i

4 Inasmuch as the.Respondent made no appearance at the hearing. and presented no
witnesses, the testimony of all the witnesses whb testified in behalf of the General Counsel are
uncontradicted. | credit their testimony. ' ,

5 Cybura is listed on KC payroll documents as being “NJ Supervisor” and a website
maintained by KC states that he is the "projed‘n;\anager/estimating Environmental Services.”

|
|
|
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Naranjo asked for the name of the c0mp|any, addmg that he could not.see the name of
the company on the truck. Cybura said “because ‘we paint this. Because that was union
company, we not union.company.anymore.” He added that prior to that time thé name of the
company was Environmental, but, it was now called Kielczewski Corporation. Cybura added that-
the owner of Kielczewski is the same owner of Enwronmental “the same owneér. He just’
change the name.” Cybtira told the Union agents that when they work in New York “we are with
the Union in New York, Local 78" but the company no Ionger works in New York.

l

A “Notification ‘of Asbestos Abatement S|gned by Slawomir for that job listed KC as the
abatement contractor. However, the véhicle. used by KC on that job is registered to ECI but boré
no KC logo. Moreover, a notebook in the cab of the truck entitled “asbestos abatement project
log book” bore the notations * Summlt Parmely Apt Building, 133 Summit Avenue, ECI Project

Number 12023-AR.” .}

N

1
Organlzer Borreo testified that he visited |ECI’s office at 235 Watchung Avenue and
photographed the vehicles there. Some of the tricks bore an ECl logo; and others dld not.

. Organizer Saverio Samarelli and Vila testlf ed that they visited Blair Academy on
October 4, 2012. They asked in the- office for "ECI "The receptlomst David S., ¢ said “you mean
the abatement contractor.” They said “yes,” and tthe receptionist said “he’s under Kielczewski
Corp.,” Vila spoke with Wesley about ECI, with Wesley saying that there were issues with
employees making personal phone calls’ at work and not being productlve Wesley said that
“any issues regarding-the union should be dlrected to his brother, the owner.”Samarelli left his
business card with Wesley, and asked that his brother call him. Recelved in evidence was a
photograph of a.sign bearing Kielczewski Corp’ s name at the site and'a truck. Samarelli stated
that he saw a man wearing a- shlrt bearing an ECI logo at the jobsite.

On October 15, 2012, Sarharelli visited: a jObSIte in Newark where he spoke to and
recorded his conversation with Wesley who recognlzed Samarelii from his visit on October 4.
Samarelli identified himself as being from the International Union, but working in behalf of Local
78. He attempted to learn what type of work the company was doing at the jobsite and how
many employees worked there. Wesley was generally noncommnttal advising Samarelli to
speak with his brother who was the boss of Enwronmental Contracting and remarkmg ‘since
you're union and I'm'not union. 1 really can't dlsclose too much information.”

Wesley complained about ‘the high labor 'cost when the:company was a union contractor,

rlg benefits. He admitted that he was now paying
his employees perhaps $20.1ess per hour since he did not pay them any benefits. Wesley
conceded that compared to the wages he prewolusly paid, there was a “big difference,”
estimating that if employees worked 1,000 hours, the company would save $20,000. Wesley
added "that.answers your question.  If you have a job, if you're talking. about millions, if
somebody wishes to go non-union then you get an even bigger difference. Y0u know what I'm
saying?” _

When asked if stiff competition was the reason his .company went “non-union”, Wesley
answered “well yés, yes and no. | don't even know what's the main reason. I'm nét going there. |
don’t want to speak about somethmg " Wesley also complained that he believed that his
competltors who do prevailing wage work do not’ pay their employees ‘the proper wage, but his

& No further identification of the man was made.
|

4
|
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company.does - ‘my problem is‘-myr'c'ompetitidn is.in.the position [that] their numbers are lower.
.C.. The Alter Ego and'Sihgi’e'Employer Status of the Respondents

~ “The ‘Respondents admit that they have had substantrally identical management,.
business purposes, operations, equipment, customers, supervision and. .ownership. The
Respondents also admit that in about September 2011, KC was established by EClasa
disguised continuation of: ECL.

ECI. applled for an asbestos license in February, 2011. The application states that ECI
was incorporated in December 1993, and lists. Slawomir Kielczewski as its president.

‘Numerous jobs were listed as having been done.in 2010 with the following scope: asbestos

abatement, demolition, mold remediation.and asbestos remediation,

Kielczewski Corporation filed an application for an asbestos license in May, 2012. It
stated that it-was incorporated on-December 22, 2010, and listed its president as Slawomir
Kielczewski. A website maintained by. KC states that KC.“is a company that is comprised of
former employees of EC” and then directs the reader to ECI’s website for the credentials of
those workers. '

Both ECI and KC's applications list their address as 235 Watchung Avenue, West
Orange, New Jersey. That location is owned by Mariola Kielczewski, the ex-wife of Siawomiir,
who leased it to ECI in August, 2010.

The KC application contains a letter dated May 8, 2012, in which Slawomir advises the
New Jersey Asbestos Control & Licensing department that certain equipment will be sold to KC
“in the future.” The lengthy list of equipment to be sold, according to Hernandez, includes “pretty
much all of the equipment that he possess at ECL." On May 24, 2013, KC was issued an
asbestos license which permitted it to “perform.any type of asbestos work.”

Certain unit employees of ECI were retained by KC. They include Nathaniel Couram,
Serhiy Drozdyak, Henryk Maciorowski, Jacek Marosz, Piotr Piecuch, and Wieslaw Piecuch. ECI
clerical employees Mariola Kielczewska, Barbara Reed, and Rafal Skrzypcak also continued
their employment with KC.

‘Bids for work and proposals for both companies were prepared by Slawomir and
Cybura. ECI continued to bid on work in its name. In January, 2012 and thereafter, it bid on
certain work. ECl's proposals.noted that “work performed after April 30, 2012 will be open shop
only" or stated that “work is priced to be completed non-union after May 1, 2012.”

Certain of KC's proposals for jobs dated April, 2012 and later also stated that "work

.performed after April 30, 2012 will-be open shop only.” Also, exclusions.noted are “union labor”

and “union harmony.”

Both ECI and KC use the same vendors. For example, both use Circle Recycling, Inc.,
Circle Rubbish Removal; Inc., and Sky Environmental Services, Inc. Both companies have the
same account number at Home Depot Credit Servnces American Express and Valley. National
Bank.

D. The Change in the Employeee? Terms and Conditions of Employment
The complaint alleges that following the-Board's certification of the Union as the

6
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exclusive collective-bargaining representative of ECI's unit employees, the Respondents
changed the wages and benefits they paid to unit employees by reducing such wages and
benefits without notice to the Union and without affording it an opportunity to bargain with the
Respondents and without first bargaining with the Union to a good-faith impasse. The evidence
supports that allegation.

'The Respondents’ payroll records in evidence show that ECI's unit employees were paid
according to the Association-Union contract, but then when they-were employed by KC after
June, 2012, their wages and benefits changed.

For example, Wieslaw Piecuch was classified as a Laborer Class A when employed by
ECI, and earned $29.05 per hour. He received pension, health and “other” benefits of $77.20,
:40, and $109.36, respectively.” At KC in July, 2012, however, he received a wage rate of
$29.85 per hour, and health benefits only.

Sirﬁilarly, Piotr Piecuch, classified as a cleaner and Laborer Class A at ECI, earned a
wage rate of $29.05 and pension, health and “other” benefits of $77.20, .40, and $109.36.8
However, at KC, in May, 2012, he earned $35.00 per hour, but no benefits.

Further, Nathaniel Couram, a cleaner and asbestos handler, received $29.00.per hour at
ECI, and pension, health and “other” benefits of $62.64, .40, and $118.88, respectively. 9
However, in June, 2012, he received a wage rate of $35.00 per hour and no benefits at KC.

Analysis and Discussion
I. The Alter Ego and Single Employer Status of the Respondents

When the General Counsel alleges that an entity is the alter ego of another company,
subject to the latter's legal and contractual obligations, the General Counsel has the burden of
establishing that status. U.S. Reinforcing, Inc., 350 NLRB 404, 404 (2007). The determination of
alter ego status is a question of fact for the Board, resolved by an examination of all of the
attendant circumstances.

The Board generally will find an alter ego relationship when two entities have
substantially identical ownership, management, business purposes, operations, equipment,
customers and supervision. Not all of these indicia need be present, and no one of them is a
prerequisite to finding an alter ego relationship. Unlawful motivation is not a necessary element
of an alter ego finding, but the Board also considers whether the purpose behind the creation of
the suspected alter ego was to evade responsibilities under the Act. McCarthy Construction Co.,
355 NLRB 50, 52 (2010), adopted in 355 NLRB-365 (2010); U.S. Reinforcing, above.

The Respondents admit that they have had substantially identical management,
business purposes, operations, equipment, customers, supervision and ownership. In addition,
some of the same employees of ECI were retained by KC to perform the same work. The same
clerical staff was employed. The same vendors and certain vendor account numbers continued
to be used by KC. The Respondents also admit that in about September, 2011, KC was
established by ECI as a disguised continuation of ECI.

7 Those benefits were received for the payroll dated January 4, 2012.
8 Those benefits were received for the payroll dated January 4, 2012.
9 Those benefits were received for the payroll dated February 27, 2012.
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In Southport Petroleum. Co. v. NLRB, 315 U.S. 100, 106 (1942) the Supreme Court said
that “[w]hether there was a bona fide dlscontlnuance and a true change of ownership-..
merely a disguised continuance of the old employer is a question of fact " The’ Supreme '
Court noted that if “there was merely a change- |n name.or in apparent controtf ... there is added
ground for compelling obedience.” In such cases where there is-only a technical change in the
structure or :denttty of the employing entity, “wnthout any substantial change in its ownership or
management,” it has been held that the new employer “is in reality the same employer” and
subject to the same legal and contractual obligations. Howard Johnson v., Detroit Joint Board,
417 U.S. 249, 252 fn. 5, 262 fn.9 (1974).

The Respondents deny that ECI estabhshed KC for the purpose of evading its .
the meaning of the Act, and that they are a single-integrated busmess enterprise and a single
employer within the meaning of the Acl.

The evidence is clear that ECi and KC are alter egos. First, as set forth above, they
admit to the facts establishing an alter ego relataonshlp, but deny the conclusion that must -be
drawn therefrom. They also admit that KC was establlshed by ECI as a disguised continuance
of ECI. :

Also, it is clear that KC was formed for the purpose of evading its responsibilities under
the Act. The Respondents believed that operatung as a union company hindered its ability to be
competitive in the marketplace. Thus, supervnsor Cybura and Slawomir’s brother Wesley
complained about the high cost of Union wages and benefits, whereas, as a non-union
company, the workers were paid less since they,received no benefits. Cybura admltted that
ECI's name was obliterated from ils trucks bécause “we not union company anymore.”

S:mttarty, the Respondents’ proposals for jobs stated that after April 30, 2012, bids for
work would be “open shop only” and priced™ non-union.”

The Respondents thus had a plan to reduce labor costs. Pursuant to that plan, after their
contract with the Association expired, they refused to recognize the Union, withdrew recognition
from it and refused to bargam with it following. its certification, and changed the compensation
paid to its employees.

The timing of the undisputed events hereln and the Respondents’ actions confirm this
plan. In late December, 2011, the Responcents gave tlmely notification that it was withdrawing
from the Association and did nol authorize it to Bargain in its behalf following the expiration of its
contract with the Association on April 30, 2012. They notified their prospective customers that
following April 30, 2012, their bids would be based on non-union rates, and the Réspondents
chose to ignore the Union's certification on April 23, 2012.

Thus, ECI made clear its intent to operate KC as a non-union contractor with lower labor
costs and thereby avoid its obligation lo bargain’swith the Union which was certified as their
employees’ exclusive collective-bargaining representative. E.L.C. Electric, Inc., 359 NLRB No.
20, slip op. at 9 (2012).

| also find that the Respondents are a single employer. Two or more ostensibly separate
entities may be found to constitute a single employer where they constitute a single integrated
enterprise. In determining whether such a relatlonshlp exists, the Board and courts consider four
factors: common ownership, common n: .anagement interrelated operatlons and centralized

8
|
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control of labor relations. Radio Local 1264, IBEWv Broadcast Service of Mobile, 380 U.S.
255, 256 (1965). None.of the four factors is controllrng ‘and not all factors need be present to
support a single employer finding. Rather, srngle employer status depends on all.the
circumstances and is characterized by the- absence of an arm's-length relationship between
unintegrated companies. Flal Dog Productions, /nc 347 NLRB 1180, 1181-1182 (2006).

Here, Slawomir was the main actor of both companies. He owned and was the president
of both, he filed documents with regulatory agencnes on behalf of both, was viewed by
supervisors of KC as being in charge of that company Those supervisors told the Union agents
to speak to Slawomir for information regarding KC. The supervisors and managers were the
same for both companies. Their.operations wee Lmterrelated Both did the same type of work:
and Swalomir. bid on projec!s for both. They used the same location, certain of the same unit
employees, the same clerical workers, vehicles owned by ECI were used by both companies,
KC took over the same equipment used by ECI, the same vendor account numbers were used,
and there was no evidence that anyone other than Slawomir determined the labor relations of
the two companies.

| accordingly find and conclude that EC! and KC were a single integrated enterprise, and
a single employer.

1. The Refosal to Bargain

l
The complaint alleges that following the Board s certification of the Union, the
Respondents refused the Union’s request to recognrze and bargain with it. As set forth above,
the Union’s request to bargain, even mwmedrately following its election victory on April 11, was
met with curses and eviction from the Respondents office. No clearer message could be sent.

Thereafter, foliowing the April 23 certifi catlon Union agent Korek phoned president
Slawomir at least three times. Each lime, Slawomlr refused to speak with him about the Union’s
relationship with the Respondents. Other attempts to speak with Wesely, Slawomir’s brother,
were similarly unproductive, with the Union's agents being told to speak to Slawomir. Union
business cards were left with Slawomir's brother,Wesley, who was asked to have Slawomir call
him, but he did not.

Union agent Naranjo's June 21 conversation with supervisor Cybura is reflective of the
Respondents’ motivation. At a jobsitz, Cybura told him they ECl's name was removed from the

truck because “we not union company anymore.

Having found that the Respondents are a smgle employer, the bargaining unit remained
intact. 1 find that, as a single employer, the Respondents had.a continuing obligation to
recognize and bargain with he Union as the exclusive bargaining representative of the unit
employees, and that the bargaining unit remalned an appropriate unit following the
establishment of KC. I find that the Pospondents violated Section 8(a)(5) and (1) of the Act by
refusing to recognize and bargain with lhe Union.

| also find that the Respondents unllaterally changed the wages and benefits it paid to its
employees. As set forth above, the unit workers at EC! were paid the wage rate, pension, healith
and “other” benefits pursuant to the Association contract but when employed by KC, they were
paid only wages without ary other ben:fits. | understand that the wage rate at KC was slightly
higher than at EC, but emplioyees wer: receiving much less in compensation since no
contributions were made to any benclh funds.

———
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Regardiess of the amount of the wages' received by the employees, the violation is the-
Respondents’ making unilateral changes in employees’ compensation and their failure to notify
the: certified Union of those changes, and their failure to offer the Union an opportunity to
bargain with them conceming those changes..

| also find that since KC is the alter ego of ECI, KC, and to the extent that ECI is still
operating, they are obligated to- comply with the terms of the collective-bargaining agreement.
that ECI entered into with the Association.on May 1, 2007, and which expired.on April- 30, 2012.
The evidence supports a finding that.since about June 1, 2012 ECI and KC failed and refused
to apply the terms and conditions of that collective-bargaining agreement, including the
contractual and fringe benefit provisions therein, which are mandatory subjects of bargaining,

-and did so without the Union's consent. Accordingly, ECI and KC, as its aiter ego, violated

Section 8(a)(5) and (1) of the Act by failing and refusing to apply the terms of the collective-
bargaining agreement that ECI entered into with the Association, and by failing and refusing to

‘bargain collectively with the Union as :he exclusive collective-bargaining representatives of the

bargaining unit employees ¢! ECI and KC.
Conclusibns of Law

1.The Respondents, Environn-ental Contractors, Inc., and Kielczewski Corp., are
employers engaged in comrerce witl.in the meaning of Section 2(2), (6) and (7) of the Act.

2. Local 78, Laborers International Union of North America, is a labor organization within
the meaning of Section 2(5) of the Act.

3. At all times material herein, Environmental Contractors, inc., and Kielczewski Corp.,
have been alter egos and a cingle employer.

4. By establishing Kiriczewski Corp. as a disguised continuation of Environmental
Contractors, Inc. for the purpose of evading its responsibilities under the Act, the Respondents
have violated Section 8(a)(5) and (1) of the Act.

5. By refusing to recognize and bargain with the Union as the exclusive collective-
bargaining representative of :hc employees of Environmental Contractors, Inc., employed in the
following appropriate collect ve-barga‘ning unit, the Respondents have vuolated Section 8(a)(5)
and (1) of the Act:

All full-time and regular part-time building and construction
laborers employed by the Employer in the State of New Jersey but
excluding al! office c'erical employees, managers, guards and
supervisors as defined in the Act.

6. By changing the wages and benefits of unit employees by reducing such wages and
benefits without-notice to the Union and without affording it an opportunity to bargain with the
Respondents and without first bargaining with the Union to a good-faith impasse, the
Respondents violated Section &(a)(5) and (1) of the Act.

Remedy
~ Having found that the Respondents have engaged in certain unfair labor practices, | find
that they must be ordered to.cease and desist and to take certain affirmative action designed to
effectuate the policies of the Act.

10
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The Respondents will be ordered to recognlze and, on request, bargain with-Local 78,
Laborers International Union.of North America, as the exclusive collective-bargaining

‘representative of the unit employees with respect to wages, hours, and other terms and

conditions-of employment and, if-ari-agreement is reached, embody it i in a'signed document.
The Respondents shall also. be required to rescmd on the WUnion’s request, any or all of the
unilateral changes to- the unit employees' terms and conditions of employment made on or after-
April 23, 2012, and to- make the unit employees whole for any loss of earnings and other

benefits attributable to'its-unlawfisl conduct. Thelmake-whole remedy shall be computed in

accordance with Ogle Protection Service, 183 NLRB 682 (1970), enfd. 444 F.2d:502 (6" Cir.
1971), with.interest as ‘prescribed in New Honzo'ns for the Retarded, 283 NLRB 1173 (1987),
compounded daily as prescribed in Kentucky . R:}/er Medical Center, 356 NLRB No. 8 (2010).

The Respondents will be ordered to restore any or all of the terms and conditions of

‘employment of its unit employ=es as established by the collective-bargaining agreement which

expired on April 30, 2012. They:shall also be re:ﬁuvred to make all contractually required
contributions to the Union's banefit funds that it failed to make; including any additional amounts
due the funds on behalf of the unit employees mi accordance with Merryweather Optical Co.,

240 NLRB 1213, 1216.fn. 7 (1979), and to make the employees whole for any expenses they
may have incurred as a resull of the Respondents failure to make such payments, as set forth in
Kraft Plumbing & Heating, 252 NLRB 831 fn. 2 ([1980), enfd. mem. 661 F.2d 940 (9" Cir. 1981),

‘such amounts to be compuled in the manner set forth in Ogle Protection Service, New Horizons

for the Retarded, and Kenlucky River Medical Center above.
l
The Respondents additionally shall be or‘dered to (1) compensate the unit employees for
any. adverse income tax consequences of recen{mg their backpay in one lump sum and (2) file a
report with the Social Securily Administration allocating the backpay to the appropriate calendar
quarters, as set forth in Lalino Express, Inc., 35? NLRB No. 44 (2012).

Where employers, as here, have failed alnd refused to bargain in good faith with a
certified union, the Board will ensure that such @ union has at least 1 year of good faith
bargaining during which its majority slatus cannbt be questioned by extending the certification
year. Mar-Jac Poultry Co. 136 NLRB 785 (1962) Under the circumstances here, | recommend
that the 1-year extension shalil comm=nce to rur from the date when good faith bargaining

.begins. y

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended 0 |

ORDER

The Respondents Environmental Contra‘ctors Inc., and Kielczewski Corp; West Orange,

‘New: Jersey, their officers. agents, successors, and assigns, shall

1. Cease and desist from

10 |f no exceptions. are filed as provided by Sec. 102.46 of the Board’s Rules and
Regulations, the findings, conclusions, and recdmmended Order shall, as provided in Sec.
102.48 of the Rules, be adopled by the Board ahd all objections to them shall be deemed
waived for all purposes.

!
;
11
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(a) Refusing to recognize and bargain in. good faith with Local 78, Laborers International
Union of North America, as the exclusive collective bargaining representative of their employees
in the following appropriate bargaining. unit: '

All -full-time  and' regular part-time building ‘and construction
laborers employed by the'Employer in the State of New Jersey but
excluding all. office clerical: employees, managers, guards: and
‘supervisors as defined in the Act.

~ {b) Making unilateral changes to the terms and conditions of employment of their
bargaining unit employees.

(c) In.any like or related manner interfering with, restraining, or coercing employees in
the exercise of the rights quiranteed them by Section 7 of the Act.

2. Take the following a’‘irmative action necessary to effectuate the policies of the Act.

(a) Recognize and upon request, bargain in good faith with Local 78, Laborers
International Union of North America as the exclusive collective-bargaining representative of the
unit employees with respect {7 wages, hours, and other terms and conditions of employment
and, if an agreement is reachad, embewy it in a signed document, and continue to recognize the
Union as.the certified exclu« ve agent of their employees in the unit described below for one
year commencing on the da'e good faith bargain begins with the Union.

(b) Rescind, on the Union's request, any or all of the unilaterai changes to the unit
employees' terms and cond 'ti:ns of emptoyment made on or after April 23, 2012, and make the
unit employees whole fcr a- v 'oss of e ings and other benefits attributable to the unilateral
changes they have made.

(c) At the Union's request, restore any or ali of the terms and conditions of employment
of unit employees as establ'shed by the collective-bargaining agreement which expired on April
30, 2012.

(d) Make their unit emjloyees whcle ‘or any loss of earnings and other benefits suffered
as a resuilt of the discrin-'nation agains! em, in the manner set forth in the remedy section of
the decision.

(e) Preserve and, within 14 days of a request, or such additional time as the.Regional
Director may allow for good cause shown, provide at a reasonable place designated by the
Board or its agents, all payr). records, s cial sacurity payment records, timecards, personnel
records and reporis, an ! al’ oiher raccic:  inclugling an electronic copy of such records if stored
in electronic form, nece« sa.y io analyzé : *e amount of backpay due under the terms of this
Order.

(f) Within 14 days a"er service bv the Region, post at their facility in West Orange, New
Jersey, copies in En-"lish. Saanish and Molish ¢f the attached notice-marked “Appendix."11

111f this Order is on'«rc' d 9y a judgiment of a United States. court of appeals, the words in
the notice reading “Pos'ed by Order oi the National Labor Relations Board” shall read “Posted
Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Bra-d.

12
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‘employed by the Respondents at any time since
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‘Copies of the notice, on-forms’ prowded by the Reglonal Dlrector for Region 22, after being:

signed by the Respondents aulhorlzed represertatlve shall'be’ posted by. the Respondents and
maintained for:60- consecutlve days in conspicugus places: mcludlng all places where notices to

ensure that'the notices are not altered defaced

closed the facﬂtty involved in these proceedlngs

sleps shall'be taken by the: Respdndents to-

or covéred: ‘by any ‘other materlal Iri the event’
the Respondents have gone out of: ‘business or
the. Respondents shall dupllcate and mail, at

their own expense, a. copy of the’ notlce to alf CUrrent empioyees and fotmer employees

Dated, Washington, D.C. -January 13, 2014

1

'June1 2012.

Steven Dav:s
Administrative Law Judge

3.
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APPENDIX

NOTICE TO EMPLOYEES

Posted by.

“rder'o'f the.

National.Labor. Relatlons Board

An Agency of the Umt

The.National Labor Relations Board has found that we violated-Fe

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, |om or assist-a union’

Choose representatives to-bargain with us on
Act together with other empliy=es for yout be
Choose not to engage.in any of these.protect

WE WILL NOT refuse to recognize.and bargain it good faith with
exclusive collective bargaining representalive of our employees in

All full-time and regular part-time building”
Employer in the State of New Jersey-but. excl
guards and supérvisors as defined in the Act,;

WE WILL NOT make unilateral changes to your ierms and condilic

WE WILL NOT.in any like or related manner interdere with, restralr
Section 7 of the Act.

'WE WILL récognize and upon.request; bargain in good faith with U
exclusive collective-bargaining rep.esen.a.lve wilh respect {0 your
and, if an agreement is ‘reached. embocdy.it in a sighed document,

exclusive agent for 1'yéar conmmencing on the dale we begin fo ba

WE WILL rescind, on.the Union's request. any or all of the umlater

ed States Govemment

I

deral'labor law and has ordered us to post and_-obey this Notice.

P
»

you'i tehalf
hefit. and’ protecllon
2d. activities

_ocal 78, Laborers Internatiohal Union of North America, as the
the following appropriate bargaining unit:

and. constructuon laborers employed by the

uding all office clencal employees, managers,

)ns of employment,

or coerce you in the exercise of the rights guaranteed you by
'ocal 78, Laborers Interriational Union of North America as your
wages, hours, and other terms and conditions of empioyment

and WE WILL continue to recognize the Union as your certified
tgain in good faith with the Union.

al changes to your terms and conditions 'of emptoyment made on

or after June 1, 2012, and make ycu whele for any loss of earnmgls and other benefits. atiributable to the unilateral changes we have

made.

WE WILL at the.Union's reques!, restore any or alt of yout terms aind condmons of employment as established by the collective-

bargalnlng agreement which expired on April 39, 2042.

\ .
WE WILL make you whole o any loss of carnings and other benéli:s suffered as a result of our discrimination against you.
l

NVIRON&ACNTAL CONTRACTORS INC., AND KIELCZEWSKI

COFQP ALTER EGOS AND A SlNGLE EMPLOYER
' (Employer)
Dated By’ » !
(Repi’eéénlative) (Titie)

The Nationat Labor Reltions Board i5 an mdependenl Federal agency created i
elections to determine whether employees want union fepresenialion and it inve
out mare about your rights uncer ihe Act and how-io file.a chare or elecion pelj
set forth below. You may also obiain information irodi the Hoard's website: wwwin

20 Washington

d

1935 to enforce the National Labor Refaiions Act. It conducts $ecret-ballot
ligates and remedies unfair labor, practices by employets and unions. To find
jion, you may speak confidentially to-any agent with the Board's Regional Office

nirb.qov.
Place, 5th Floor

Newar:. New Jeise_y 071023110

Hours: -8:3.0

973645

Lm. (05 p.m.
-2100.

THIS IS AN OFFICIAL HOTICE AND thUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTE D FOR =) CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST
NOT-3& ALTERED, DEF ~CED, OR COVER: | . iV ANY (THER MATERIAL. ANY QUESTIONS CONCERNING THIS
NOTICE OR COMPLIANCE WITH (TS PRC-SIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S
 COMPLINNCE OFF cm. 973645-3784’




West Orange NJ

UNITED STATES OF AMERICA

BEFORE THE NATIONAL L

.ENVIRONMENTAL CONTRACTORS INC,,
AND KIELCZEWSKI-CORP: ALTER EGOS
ANDA. SINGLE: EMPLOYER

and

LOCAL 78; LABORERS INTERNATIONAL
'UNION OF NORTH AMERICA

IABOR RELATIONS BOARD

Case 22-CA-089865

b,
ORpER

On January 13; 2014, Administrative La\jv.dudg',e_ Steven.Davis of the National Labor

L]

Relations Board issued His Decision in the above-entitied proceeding and, on the same date;

the proceeding was:transferred-t;f: and.continued before the Board in Washington, D.C. The

Administrative Law. Judge found that the Respd

practices,.and recommended that it take specifi

'No.statement of exceptioris having. been

such filing-having expired;

Pursuant to Section.10(c) of the Nationa

findings and_conclﬁsio_ns of the Administrative U
orders that the Respondent, Environmental Cof;

and a single employer, their officers, agents, su

forth in the recommended Order of the Adminis"

Dated, Washington, D.C., February 27,

By direction of .the. Board:

ndent has engaged in certain unfair labor
C action to remedy such unfair labor practices.

filed with the. Board; and the time allowed for

| Labor Relations Act; as amended, and Section
102.48 of the National Labor Rélations Board R'QIES and Regulations, the Board adopts.the
aw Judge as contained in-his Decision, and
tractors, Inc., and Kielczewski Corp., alter-egos

ccessors, and assigns, shall take the action set

rative Law Judge.

2014.

/s/Roxanne L. Rothschild

: Asvspdiéte Executive' Secretary’
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June 16, 2014

UNITED STATES COURT OF APPEALS 0"
FOR THE THIRD CIRCUIT
|

NATIONAL LABOR RELATIONS BOARD

Petitioner | | No. Ll Ll - 2% | S

v. : '

ENVIRONMENTAL CONTRACTORS, INC.  :  Board Case No..
AND KIELCZEWSKI CORP., ALTEREGOS  :  22-CA-089865
AND A SINGLE EMPLOYER :

‘Respondent

JUDGMENT ENFORCINU AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
Before: RENDELL, FISHER and GREENA I AY, Jr., Circuit Judges
This cause was submitted upon the application of the National Labor
Relations Board for summary entry of a judgment against Respondent,
Environmental Contractors, Inc. and Kielczewski Corp., alter egos and a single
employer, its officers, agents, successors, and assigns, enforcing its order dated
February 27, 2014, in Case No. 22-CA-089865 and the Court having considered
the same, it is hereby

ORDERED AND ADJUDGED by Ll:e Court that the Respondent
Environmental Contractors, Inc. and Kielczewski Corp., alter egos and a single-
employer, its officers, agents, successors, a'nd assigns, shall abide by said order
(See Attached Order and Appendix).
Mandate shall issue forthwith.
~ BY THE COURT

s/ Joseph A. Greenaway, Jr.

DATED: July 3, 2014
PDB/cc: All Counsel of Record N

_ T d issued in lieu
) .~"§§uly 3, 2014

Clerk, U.S. Court of Appeals for the Third Circuit
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NATIONAL LABOR RELATIONS BOARD

V. i
|
ENVIRONMENTAL CONTRACTORS,f INC. AND KIELCZEWSKI CORP.,
ALTER EGOS AND A SINGLE EMPLOYER

ORDER

Environmental Contractors, Inc., and Kielczewski Corp, West Orange, New
Jersey, their officers, agents, successors, and assigns, shall
i
1. Cease and desist from |

(a) Refusing to recognize and bargain in good faith with Local 78, Laborers

~ International Union of North America, as the exclusive collective
bargaining representative of their employees in the following
appropriate bargaining unit: l

All full-time and regular ﬁart-time building and construction
laborers employed by the Employer in the State of New Jersey but
excluding all office clerical| employees, managers, guards and
supervisors as defined in the Act.

(b) Making unilateral changes to the terms and conditions of employment of
their bargaining unit employees.

(c) In any like or related manner interfering with, restraining, or coercing
employees in the exercise of the|rights guaranteed them by Section 7 of
the Act.

2. Take the following affirmative action necessary to effectuate the policies of
the Act.

(a) Recognize and upon request, bargain in good faith with Local 78,
Laborers International Union of;North America as the exclusive
collective-bargaining representative of the unit employees with respect
to wages, hours, and other terms and conditions of employment and, if
an agreement is reached, embody it in a signed document, and continue
to recognize the Union as the certified exclusive agent of their



Case: 14-2815 Document: 0031116598?8 Page: 3  Date Filed: 08/@8/2014

|

employees in the unit described below for one year commencing on the
date good faith bargain begins with the Union.

(b) Rescind, on the Union’s request, lany or all of the unilateral changes to
the unit employees' terms and conditions of employment made on or
after April 23, 2012, and make the unit employees whole for any loss of
earnings and other benefits attributable to the unilateral changes they
have made. i

(c) At the Union’s request, restore any or all of the terms and conditions of
employment of unit employees as established by the collective-
bargaining agreement which expired on April 30, 2012.

(d) Make their unit employees whole for any loss of earnings and other
benefits suffered as a result of the discrimination against them, in the
manner set forth in the remedy séction of the decision.

(e) Preserve and, within 14 days of a request, or such additional time as the
Regional Director may allow for good cause shown, provide at a
reasonable place designated by the Board or its agents, all payroll
records, social security paymentirecords, timecards, personnel records
and reports, and all other records, including an electronic copy of such
records if stored in electronic form, necessary to analyze the amount of
backpay due under the terms of this Order.

(f) Within 14 days after service by the Region, post at their facility in West

~ Orange, New Jersey, copies in Enghsh Spanish and Polish of the
attached notice marked “Appendlx ” Copies of the notice, on forms
provided by the Regional Dn'ector for Region 22, after being signed by
the Respondents’ authorized representatlve, shall be posted by the
Respondents and maintained for 60 consecutive days in conspicuous
places including all places where notices to employees are customarily
posted. Reasonable steps shall be taken by the Respondents to ensure
that the notices are not altered, defaced, or covered by any other
material. In the event that, durmg the pendency of these proceedings, the
Respondents have gone out of business or closed the facility involved in
these proceedings, the Respondénts shall duplicate and mail, at their
own expense, a copy of the notice to all current employees and former
employees employed by the Respondents at any time since June 1, 2012.
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APPENDIX

NOTICE TO EMPLOYEES

POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES
COURT OF APPEALS ENFORCING AN ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has foiind that we violated Federal labor law
and has ordered us to post and obey this _No'tice.

FEDERAL LAW GIVES YOU TIJE RIGHT TO

Form, join, or assist a union A

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these| protected activities

WE WILL NOT refuse to recognize and bargain in good faith with'Local 78,
Laborers International Union of North America, as the exclusive collective
bargaining representative of our employees! in the following appropriate bargaining
unit:

|
All full-time and regular part-time? building and construction
laborers employed by the Employer|in the State of New Jersey
but excluding all office clerical employees, managers, guards
and supervisors as defined in the Act.

WE WILL NOT make unilateral changls to your terms and conditions of
employment.

‘WE WILL NOT in any like or related n,Lnner interfere with, restrain, or coerce
you in the exercise of the rights guaranteed" you by Section 7 of the Act.

WE WILL recognize and upon request,bargain in good faith with Local 78,
Laborers International Union of North America as your exclusive collective-
bargaining representative with respect to yi)ur wages, hours, and other terms and
conditions of employment and, if an agreement is reached, embody it in a signed
document, and WE WILL continue to recognize the Union as your certified
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unilateral thanges we have made.
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Case: 14-2815 Locument: UU3L11660848 +Page:5 Date Hied: UB/@B/2U14
i

exclusive: gent for 1 year commenging ort thé-—-dé’t{c} we begin to bargain i pood.

make: you wholé f@r any losso .earmngs and other: "

It conduc :{eti'b -
mvestlgates and;rgmedles uhfalr labor'practlces

NOTEE ALTERED DEFAGED, OR’ coveaeo 8y ANYOTHER MATERIAL
NGTHCE-OR.COMPLIANCE WITHITS:PROVISIONSMAY BE BIR THE-ABOVE SIONAL ORFICE! _f.-s
COMPLIANCE:GFFIGER;(973).645:3784;
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CARKHUFE & RABMIN,
ATTORNEYS AT LAw
598-600 SOMERSET STREET
NOWTH PLAINFIELD, NJ 07060

i'
UNITED STATES .OF AMERICA

'BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

Environmental, Contractots, Inc.
Kiglezewski Corporation and the1r Alter Ego,
Single: Emplo‘y'e‘r and/or successor,_BE Construction Cases: 22-CA-089865
Corporation: : ' 22-CA-136700
22-CA-145173

, 22-CA-1'72957
and

Local 78, Laborers International Union of
Nozth: America

ANSWER TO ORDER CONSOLIDATING COMPLAINT, COMPLIANCE
SPECIFICATION.AND NOTICE OF HEARING
BE Construction Corpozation (“BE”), by and through its attormeys
Catkhuff-& Radmin, P.C. as and?.fér its Answer to-Otder Consolidating Complaint
brought by Local 78, Laborers In{érnaﬁtmaj Union of North America says as
follows: :I

1. (@)  Respondent/BE is without sufficient inférmation to form an

Answer to Paragraph 1(a) of the Order Censolidating Complaint, Compliance

Specification and leave Local 78 and Laborers Intemational Unjon te its proofs.

()  Respondent BE is without sufficient information to form as
Answer to Parggraph 1(b) of the ‘C{B:rde'r Consolidating Complaint, Compliance
Specification and leave Local 78:dnd Laboters Intefriational Union to.its proofs.

(¢):  Respondent BE is without sufficient information to forman
Answer to Paragraph.1(c) of the Order Consolidating Complaitit, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

2. Respondent BE admits to having-an office and place of business in

West Qrange, New Jersey, and haTze Been. contractors in the construction industry.




CARKHUPF & RADMIN

ATTORNEYS AT LAW
$08-600 SOMERSEY STREET,
{ORTH PLAINFIELD, NJ 07060

BE does 06t occupy the same space at me'WgestOraqge premises as do
Respondents, ECI and Kielezewski Corp:

3. ‘Respondent BE denies the allegations set forth-in Paragraph 3 6f

‘the Order Consolidating Complaint, Compliance. Specification.

4, Respondent BE denies the allegations sef forth in Paragraph 4 of

the Order Consolidating Complaint, Compliance Specification.

5, Respondent BE dentes the allegations set fotth in Paragraph 5. of

the Order Consolidating Complaint, Compliance Specification.

6. Respondent BE deriiés the allegations set forth in Paragraph 6 of
the Order Consolidating Complaint, Compliance Specification.

7. Responderit BE denics the allegations set forth in Paragraph 7-of
the Order Conisolidating Complaint, Compliance Specification.

8. Respondent BE dexiies the allegations set forth in Parajgraph 8 of
the Order Consolidating ﬁcompléin.,t, Compliance Specification.

9. Respondent BE is V;&Izithou,t sufficient information to form an
Answer to Paragraph 9 (insofar s it has no knowledge of the value of the services
of Respondents E.CI and Kielczewski Corp.), of the Order Consolidating
Compl-_aiﬁt_, Compliance Specification and leave Local 78 and Laborers

International Union to its proofs.

10.  Respondent BE is}ithout sufficient information to form an
Aniswer to Paragraph 10 (insofar-as BE is unaware of those employees of
Respondents ECI and. Kiék-zgwski Corp.), of the Order Consolidating Complaint,
‘Compliance Specification and leave Local 78 and Laborers International Union to
its proofs. !

11.  Respondent BE is \illifﬁ,ﬁm sufficient information to form an
Answer to Paragraph 11 of the 'Qn.fier Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers .I.ntcr:naﬁonaf Union to its proofs.




CARKBUFE & RADMIN

ATTORNEYS AT LAW
598600 SOMERSET STREET
VORTH PLAINFIELD, NJ- 07060

12. Respondent BE is without sufficient information to form an
Answer to Paragraph 12 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 ahd Laborers International Union to its proofs.

13.  Respondent BE is. without sufficient information to form an
Answer to Paragraph 13 of the Order Consclidating Complaint, Compliance
Specification and leave Local 78 and Laborers International Uniien to its proofs.

14, Respondent BE is v{zithout sufficient information to form an
Angwer to Paragraph 14 of the Order Consolidétihg@omplaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

15.  Respondent BE is without sufficient information to form an
Answer to Paragraph 15 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers Interriational Union to its proofs.

16.  Respondent BE is vlvithout sufficient information to form an
Answer to Paragraph 16 of the Order Consolidating Complaint, Compliance

Specification and leave. Local 78 and Laborers International Union to its proofs.

17.  Respondent BE is without sufficient.information to form an
: | ‘ .
Answer t0 Paragraph 17 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers International Union to its proofs.

18. Respondent BE is without sufficient information to form an
Answer to Paragraph 18 of the Or]'der Consolidating Complaint, Compliance
Specification and leave ‘Local 7§ and: Laborers International Union to its proofs.

19.  Responderit BE is. without sufficient information to form an
Answer to Paragraph 19 of the O.rld'er Consolidating Complai-nt, Comipliance
Sp.ecification and leave Local 78 tmd Laborers International Union to its proofs
with respect to Respondent’s ECI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 19.

20.  Respondent BE is iwith‘out‘, sufficient information to form an

Answer to Paragraph. 20 of the Order Consolidating Complaint, Compliance




CARKHUFE & RADMIN:
ATTORNEYSATTAW.
598600 SOMERSET STREET
NORTH:PLAINFELD N) 07060..

Specification and leave Local 78 and Laborers Ititernational Union to its proofs

‘with respect to-Respondent’s ECI almd Kielezewski Corp. BE defiies fhe tesidual

of the altegations in Paragraph 20. |

21.. Regpondent BEis
Answer to Paragraph 21 of thie frx‘i]‘.ér'. Consolidating Complaint, Compliance
Sp‘édﬁbﬁﬁﬁn andleave Local 78 and Laboters Intetnational Union. to 33 provofs
wgthrespect to Respondent’s ECI and Kielczewski Corp. BE,denies the residual
of the allegations in '.P:afagraph- 21 :

i

22.  Respondent BE 1sv~hthout sufficient iﬁf@hﬂaﬁonto« form an
Answer tpcpamgrgph. 22 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78: g_%i'rd_ Labozers. Iﬁfe@éﬁbﬂ&l’- Union t0 its proofs
witht respect to Respondent’s ECFand Kielezewski Cotp. BE denies the residual
of the all¢gations in Paragraph 22

ithout sufficient fnformation to form an

. 23.  Respondent BE is without sufficient inforpiation to form an
Answer to Paragraph 23 of the :On&’ei-_x Consofidating Comptaint, Compliance
Specification and leave Local 78 and Laborers International Union to its proofs.

24.  Respondent BE iswithout sufficient information to form an
Adiswer to Paragraph 24 of the Order Consolidating Complairit, Compliance
Specification and leave Local 78 and Laborers International Union 1o its proofs.

25.  Respondent BE denies the allegations set forth in Paragtaph 25 of
the Order Consolidatinig, Complaint, Compliance. Specification,

26.  Respondent BE ,dtefﬁies the allegations set forth in Paragraph 26 of
the Otder Consolidating Complaint, Compliarice. Specification.

27.  Respondent BE denies the allegations set forth in Paragraph 27 of

the Order Consolidating Complaisit, Compliance Speeffication.
| .
28.  Respondent BE denies the allegations set forth in. Paragtaph 28 of

the. Of&qr Consolidating -Ci()mplfa?in_t, Compiiance Specification.




CARRHUF & RADMIN.

AUTORNEYS AT LAW
SORH0DSOMERSEY STRERT:
ORYI PLAINIIELD, MY 07060

29.  Respondent BE denies the aflegations set fotth in Patagraph 25 of

the. Ordér Consolitfating Complain, Compliance Specification.

 REMEDY

Intsofiras BE has'at no tum‘le had either a legal ar equitable relationship:

“with Respondents ECland KJclcze:WSiq Cotp., this matter should be dismissed

forthwith. |
IMPLIANCE SPECIFICATION

1. BEdllegesitis not Lubj‘e.c’t to the National Labor Retations A, 29
US:C. § 151 setiseq. (“the Act™ abd the Rules aﬁd.Régt_l:Laﬁ?QnS: promulgated
thexeunder, nor sections 102.3% ang 102.54(b) thereof 'and is:not asirccessor
corporation of entity to Brvironmexital Contractors, Inc. and Kielczewski Corp.

As such the Complimce Specification, allegations are inapplicable to BE.
2. BE is a duly organized and opetating New Jersey Corporation;
having been qualified 45 4 Womeny's Minority Business under NISA 17AH48.
3, Batbata Reed is thelPresident and sole sharehiotder of BE and,

‘héving read the Complaint, Atiswers and compliance speeifications set forth

herein, certifies that said responses by BE Corporation are accurate and

truthful to the best of her knowlédge and utiderstanding.

A
Barbara

Carkhuff & Radmin, P.C.
Attorneys for BR-Eyastruction Cotp.

O O
NT Bar 268861971-NJ




EXHIBIT 4




United States Government (

| NATIONAL LABOR RELATIONS BOARD
Region 22

|| 20 Washington Prace - 5th Floor

Newark, Nd' 07102

D:ecemb'er'] , 2017

Via Electronic and U.S.-Mail.

Waldo H. Carkhuff, Esq.
Carkhuff & Radmin, PC
598-600 Somerset Stréet
North Plainfield, NJ 07060

Re: Eilnyironment‘a! Contractors, Inc.,
Kxielczewski Corp., and their alter ego, single
employer and/or successor, BE

.C(Lnstructlon Corp.
Cases 22-CA-089865, et al.

Dear Mr. Carkhuff:

Thank -you for sending a draft of an' Amended Answer to the Order Consolidating
Complaint, Compliance Specification and NotxceLof Hearmg in-this matter. The amendments
you propose to Answer the Complaint alleganons IddreSS the issues which we discussed. Thank
for limiting the issues to be litigated to those that are actually in contentlon

With respect to your Answer to the Compliance Specification, please be advised
that your Answer is defective pursuant to Seétxon 102.56(b) of the NLRB’s Rules and
Regulations. In that regard Section 102. 56(b) “Contents of answer to specification”.
provides that: “The answer shall specnﬁcally admit, deny, or explain each and every
allegation of the specxﬁcatxOn unless the: respondent is without knowledge, in which case the
resporident shall so state, sich statement operatmg as a denial: Denials shall fairly meet.the
‘substance of the allegatlons of the spec1ﬁcat10n bt issue. When a respondent intends to deny
only a part of an"allegation, the: respondent shall spec1fy so much of it as is true and-shall
-deny only the remainder. As to all matters withir the kn0wledge of the respondent incliding
but not limited to the various factors entermgl into- the computationi"of gross backpay, a
general denial -shall' not suffice. A§ ‘to such matters, if the respondent disputes _either the
accuracy of the figures.in the specification of the premises on- which. they are based, the
answer shall specifi cally state the basis for suéh dxsagreement setting forth in detail the
respondent s position as to'the apphcable premxses and furnishing the appropriate supporting
figures.”

In your ‘Answer to the ‘Compliance’ ipecxﬁeanon you ‘failed to respond with
specificity to ‘the allegations in the Speexﬁcatloh including those ¢oncerning the back pay



and othér amounts currently owing and the premises on which these amounts are based.
Moreover, you failed to provide alternative calculations. -Thus in your Answer of August

8, 2017 you failed to address the alle'gations'- in the Compliance Specification but only-

generally stated that BE “is not subject to .thle National Labor Relations Act, 29 U.S.C.
Section 151 et seq. (‘the Act’) and the Rule$ and Regulations promulgated thereunder,
nor sections 102.33 -and 102.54(b) thereof and is not a successor corporation: of entity to
Environmental Contractors, Inc. and Kielckewski Corp: ‘As such the Compliance:
Specification allegations are inapplicable to BE.” Additionally, you stated that “BE is a
duly' organized and " operating New Jersey |Corporation, 'having been ‘qualified as a
Women’s Minority businéss under NJSA 17A:46.” The Answer thus fails to respond
with specificity to the Specification allegationL and provides no supporting figures.

Additionally, in your proposed Amended Answer you indicated that, in the event
your client is found to be subject to the all_engtions of the' Compliance Specification, the
Specification.computations are “inaccurate and erroneously based insofar as the samie are
"inconsistent with the assumptions’ (payroll), !madg'and set forth therein, to wit; (a) the
commence ‘date is incorrect; (b) back pay,| both the period for and projections are
inaccurate; (c) BE has not seen-nor received; records provided by Kielczewski Corp. or
ECI, (d) BE is not a successor corporation o:r entity to Environmental Contractors, Inc.
and Kielczewski Corp.” i

Your proposed Amended Answer to the Specification is also.deficient. In this
regard, you do not specify how the- Specification computations are erroneous or
inaccurate or inconsistent with the ass_ump't.iOns made. Nor do you outline how the
commence date is inaccurate nor do you provide an alternative date. Additionally, you do
not specify how the period for and projections of backpay-are inaccurate, nor do you
provide specific -alternatives.  Neither doj you posit an alternative to basing the
computations on records provided by Kielczewski Corp. or ECL. Again, you provide no
figures to support your general denial.

Section 102.56(c) of the NLRB's. Rules arid Regulations; “Effect .of failure to
answer or to plead specifically and in detail to backpay allegations of specification.” states
in relevant part, “...If the respondent files an answer to the specification but fails to deny any
allegation of the specification-in the manner re uired by patagraph (b) of this section, arid the
failure so to deny is not adequately explained, such allegation shall be deemed to be admitted
to be true, and may be so found by the Board without the taking of evidence supporting such
allegation, and the respondent shall be precluded from introducing any evidence

controverting the allegation.”

Please be advised that if you fail to file an amended Answer that comports with
the requirements of ‘Section 102.56(b) of tf)e Rules and Regulations: by (he _closc? of
business on December 15, 2017, the Region will file a motion asking that the allegations

not properly answered be deermed admitted w}\.ithom evidence and that you and the above-

referenced employers be precluded from offering evidence to controvert them.




Thank you for your kind. atte¢ntion to:this tnatter::

{

Vety truly-youss,

el Coltbare.
Counsel for the General Counsel
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UNITED STATES OF AMERICA.
BEFORE THE NATEONAL LABOR RELATIQONS BOARD.
REGION 22

Environmental Contractors, Inc.,
Kielczewski Corporation and their Alter Ego,
_Smgle Employer and/or successor, BE Constmct1on ‘Cases: 22-CA-089865
Corpofation _ '22-CA-136700
' ) 22-CA-145173
4 22-CA-172957
and

Local 78, Laborers International Utiion of
North ‘America

AMENDED ANSWER TO. ORDER CONSOLIDATING COMPLAINT,
COMPLIANCE SPEC]IFFCATION AND NOTICE OF HEARING

BE Construction Corporat_lqp (“BE™), by and through its attorneys
Carkhuff & Radmin, P.C. as and_fofr its Amended Answer to Order Consolidating
Complaint brought by Local 78, ‘in%bore,rs International Uﬁion. of North America
says as follows:

1. (a) Réspondeht :BE admits to receiving due service of process
on it; but is without sufficient infpr?mation_ to form an Answer to Paragraph 1(a) of
the Order Consolidating Compléint;, Compliance Specification and leave Local 78

and Laborers International Union 10 its proofs.
(b) Resp'ondent BE admits to receiving due service of process
on it; but is without sufficient information to form an Answer to Paragraph 1(b) of

the Order Consolidatinig Complaint, Compliance '"Speciﬁcafion and '1eave‘--‘L_ocai 78

and Laborers International _U'n_j-'on o its proofs.

(c) Respondent ‘BE, admits to receiving dile service of process
on 1t but 1S ‘without. sufficient mformatlon to forrh an Answer to Palaoraph 1(c) of
the-Order .Consphdat_a-ng Complamit, -._C.omp_ha_ncg_.Spemﬁ.c;at]pn and leave Local 78.

-and Laborers International Union 16 its proofs.



"'
v

|
2. Responderit BE admiis to having an-office and place of business in
West-Orange, New Jersey, and -havé‘;»been contractors in the construction industry.

BE does not occupy the same spaceiat the West Orarige premises -as do

Respondents, ECI and Ki-e’-lczewskif Corp.
e . ~ | |
3. Respondent BE deniés the allegations set forth in Paragraph 3.of

the Ordér Consolidatirig Complai-nt;§ Compliance Specification.

4, Respondent BE vdeni%;_s;the allegations set forth in'Par_'a_g_raph 4 of

the Order Consolidating Complaint; Compliance Specification:
. il
5. Respondent BE deniés the allegations set forth in Paragraph 5 of

the Order Consolidating Complaint! Compliance Specification.

6. 'Respondent BE denies:the allegations set forth in Paragraph 6 of

the Order Consolidating Complaint . Compliance Specification.

7. Respondent BE ‘denii:ies*the allegations set forth in Paragraph 7 of

the Order Consolidating Compl‘a'u*itf; Compliance Specification.
J

8. Respondent BE denifes the allegations set forth in Paragraph 8 -of

the Order Consolidating Compl'aint‘P Compliance Specification.
!

9. Respondent BE is wfﬁt-hout sufficient information to form an
Answer to Paragraph 9 (insofar as'iit has no knowledge of the value of the services
of ‘R:espondf;nts,EC'I and Kielczewsfki' Corp.), of the Order Consolidating
Complaint, ComplianCe Specificatipn and leave Local 78 and Laborers

International Union to its proofs.

10.  Respondent BE is’ijthout:sﬁfﬁc'ient information to form an
Answer to Paragraph 10 (insofar asl‘"BE“isunaware, of those erqpi(;’yeéﬁ"of "
‘Regpon’den;ts ECI and Ki elc‘zews‘k‘idexpl), of the Or_de’r[Conéd’ﬁdatiing.“Cqmplaint;‘
Compiiance’Spec_;iﬁgation and "le‘avis Locél -17"8 and Laborers International Union to

its proofs.

11. Respondent BE adufits the allégations set forthiin Paragraph 11.of
the OrderConsolidating Complaint, ‘Compliance Specification.




“~

.
i

127 Respondent BE adn_ii!ts that Section é(fb)*of the Act is as stated in.

the Complaint. Respondent BE deniL;es that Section 9(b)-is applicable to it.

13.  Respondent BE admits the allegations:set forth iny Paragraph 13 of

the Order Consolidating Comp laint{ Compliance Specifi cation.

14.  Respondent BE is without sufficiesit information. to form an

Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance

‘Specification and leave Local 78 and Laborers International .Um'on to its proofs.

|
|
15.  Respondent BE ad‘m{_ts-only that.on January 13, 2014.

Administrative Law Judge Steven Davis, (“ALI"), issued his Decision and Order
in Case 22-CA-08965.

16.  Respondent BE repeits its Answer in Paragraph 15.

17.  Respondent BE admits the allegations set forth in Paragraph 17 of

the Order Consolidating Complaint, Compliance Specification.
|

18.  Respondent BE admits the allegations set forth in Paragraph 18 of

the Order Consolidating Complaint,| Compliance Specification.

19.  ‘Respondent BE is Wi!thout sufficient information to form an
Answer to Paragraph 19 of the Orde;?r Consolidating Complaint, Compliance.
Specification and leave Local 78 ané Laborers International Union to its-proofs
with respect to Respondent’s ECI.and Kielczewski Corp. ‘BE denies the residual
of the allegations in Paragraph 19.

20." 'Resp_ondent BE is without sufficient information to form an

N , . ,
Answer to Paragraph 20 of the Order Consolidating Complaint,-Compliance

Specification and leave Local 78 and Laborers International Union to its proofs
with-respect-to Respondent’s ECI aid Kielczewski Corp. BE denies the residual

of the allegations in Paragraph 20.

21.  Respondent BE is'without sufficient information‘to form an
Answer toParagraph 21 of the Orde:r -'Consol‘id-ating.Com;S'J'ai'n't, Compliance
Specification-and leave Local 78 and Laborers International Uriion to its proofs

f
i

Y,_



with respect to Respondent’s ECI %d Kielczewski Corp. BE denies the residual
of the'alle"gation's- in Paragraph-21. *

22.  .Respondent BE.is without sufficient information to form an
Answer to Paragraph 22 of the Order Consolidating Complaint, Compliance
Specification and leave Local 78 antt Laborers .I"n{-te.matipnai‘ Union t¢-its proofs.
‘with respect to Resp’ondent’s ECI and Kielczewski'Corp. BE. denies the residual

~of the allegations in"Paragraph 22.

23:  Respondent BE is without sufficient information to form an.
Answer té.Paragrapll 23 of the Orldér, Consolidating Complaint, Compliance

Specification and ieave Local 78 and Laborers International Union to-its proofs.
'}
24.  Respondent BE is without sufficient information to form an
Answer to Paragraph 24 of the Ordeér Consolidating Complaint, Cotnpliance

Specification and feavé Local 78 and Laborers International Union to its proofs.

25. Respondent BE deniks the allegations set forth in Paragraph 25 of

the Order Consolidating Complai'nt Compliance Specification:

26. Respondent BE deni.Ls the allegations set forth in Paragraph 26 of

the Order Consolidating Complaint, Compliance Specification.

27. Respdndcnt.B,B denies the allegations set forth in Paragraph 27 of

the Order Consolidating Complaint, Compliance Specification.

28. Respondent BE denii:s. the allegations set forth in Paragraph 28 of

the Order Consolidating 'Con;plainﬁ;, Compliance Specification.

. |
29.  Respondent BE denies the allegations set forth in Paragraph 29 of-
the Order-Consolidating Co‘mpl’ain" , Compliance Specification.
. |REMEDY
Insofar as BE has at no timg had either a leg__‘a'li.or' equitable relationship
-with Resporidents ECI and 'KielCze‘%vski Corp., this matter should be dismissed

forthwith.

i
i
i
)
l
1
!



COMPLIA}JIC.E SPECIFICATION

1 BE alleges it is not sdbjec’t to the National Labor Relations Act, 29
U.S.C.§ 151 set seq. (“the Act”) an<‘ﬂ the Rules and Regulations promulgated
thereunder, nor sections 102.33 and {102.54(b) thereof and is not-a successor
corporation or entity to Environmental Contracters, Inc. and/or Kielczewski Corp.
BE further alleges that not being a si-xcce’ssor corporation or er}ﬁty of
Environmental Contractors, Inc. an_d/or Kielczewski Corp., 1t does not have now
nor did it ever have the sufficiency of data to either ackno‘WTedge nor deny 'with
specificity any allegations in the Spécification, including those concerning back

pay and other amounts then or currently owing. Accordingly, BE is unable to

identify and/or apply with sufficient specificity the computational premise(s)

upon which plaintiff bases the same, BE states that it was incorporated in the
State of New Jersey on December 1i3,' 2013, and, as such, any.c()mbutat'ion based

upon an inception/commencement date must be so-testructured therein:

2. In the event BE is, however, is found to be subject to such
Compliance Specifications, then computations made in said Complaint are
inaccurate and/or erroneously baseé insofar as.these disregard the correct date-of
inception/commencement and, accordingly, are inconsistent with the assumptions
made and set forth therein, to wit; (§a) the commence date need be re-established,;
then reapplied; (b) back pay, both dge period for and projections are accordingly,
inaccurate; (c) BE has not seen 'nor!received records provided by Kielczewski
Corp. or ECI,h(_‘d) BEisnota suc’ce:ssor corporation or entity to Env’il'onmental
Contr‘acto-rsz?'lnc. and/or Kielczewsl;d Corp. BE fuxj.tlﬁer alle ges that notbeing a-
successor corporation or entity of Environmemal.Cbntractor_g_,,_""lnc. and/or

Kielczewski Corp., it'does not havé now nor did it have the sufficiency of data to

either -aclmowledgg nor deny with _;s_p_eciﬁcity_gr_ly allegations in the Specification,

iricludir;g those concerning back pay a.n'd'o'the,lj amounts then.or curréntiy owing.
Accordingly, BE is unable to identify and/or. apply wifth-:su'fﬁdé;nf’t_ specificity the

computational premises upon whi ch plaintiff basis the saine: BE states that it was

incorporated in‘the State-of New _J;'érs_ey,_,'on_Dec}ember 13, 2013Jand, as such, any.



computation based upon an inception cémmencement date is'so restructured:

. 1
-therein. 1

-

-

3. BE is-a duly organi;zéd and operating New Jersey Corporation, -
‘having been qualified as a-Womeni"é"._MinoriTy Business under NJSA 17A:46, such
substantiating its-claim that it is notia successor corporation of entity to
Environmérital Contractors, Inc. ‘and Kielczewski Corp. BE further alleges that

‘not being a successor.corporation 'Q,i‘ entity of Environmental Contractors, Inc.
and/or Kielczewski Corp., it does nét have now nor-did it ever have the

sufficiency of data to either acknowledge nor deny with speciﬁciry any

allegatlons in'the Specnﬁcatlon mcludmcr those concerning back ‘pay.and other
-amounts then or currently owing. Accordmcrly, BE is unable to identify and/or
apply with sufficient specificity the|computational premises upon which plaintiff-

bases the same. BE states that it was incorporated in the State of New Jersey on

December 13, 2013, and, as such any computation based upon an

inception/commencement date must be restructured therein.

4. Barbara Reed is the Lresident_andzsole shareholder of BE and,
'hav'ip-g read the Complaint, -Answ_é|'s'and compliance specifications set forth
herein, certifies that saﬂid'n'esponse::s by BE Corporation are accurate and
truthful to the best of her knowlédge and understanding.

3 i

owe L2217 Sohow tl

Barbara Reed, President

Carkhuff & Radmin, P.C.
Attom?ys for BE Congtruction-Corp.

'Date / "2&/ /‘A (

Waldo H Carkhuff
NI Bar ”6886]971-NJ
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL L, ABOR RELATIONS BOARD
'REGION 22

. B
Environmental Contractors, Inc., !
Kielczewski Corporation and thelr Alter Ego,
Single Employer and/or successor,,‘BE Construction - Cases: 22:CA-089865
Corporation. 22-CA-136700
22-CA-145173

22-CA-172957

_and . {

Local 78, Laborers International U;uOn of
North Amenca

|

1

SECOND AMENDED ANSWER TO ORDER CONSOLIDA’I‘]NG
COMPLAINT, COMPLIANCE SPECIFICATION AND NGTICE OF
|HEARING
BE Construction Corporat.iém (“BE”), by and through i ts attorneys
Carkhuff & Radmin, P.C. as and fér its Second Amended Answer-to Order
Conselidating Complaint brou_g‘h't"l;by Local 78, Laborers International Union of
North America says as follows: i

1. (@) Respondent'}BE admits to receiving due service of progess
onit; but is without sufficient mfoi-matwn to form an Answer to Paragraph l(a) of
the Order CQnsohdatmg_ Complmn{(, Compliance Spe.clﬁcatwn arid leave Local 78

and Laborets International Union to its proofs.

(b) Respondent BE admits to réceiving due service of process
on it; but is Wwithout sufficient 1nfonnatxon to form an Answer to Paragraph l(b) of
the Order (_Zonsoh_datmg Complairit, Cqmphance Spe,mﬁcat_lon and. leave Local 78

and Laborers. -I‘_n_t_erna'tion.a_l' Union {o its proofs.

() Respon_d:ént; BE admiits to reqeji_/ing. due service of process

‘ ~
on it; but is without sufficient infoymation te form an Answer.to Paragraph 1(c)‘of



P

the Order an'sbiivdati'ng‘(}omﬁlaim , Compliance Spécificafi ofi and léave Local 78

-and _Lébori,gz_;s ‘International Union tons proofs.

2. .. RespondentBE adrﬂigs-to_ having an office and place of business in
West Orange; New Jersey, and'haif):'e been contractors in the gqﬁ;sﬂncft_ibn-i,rj;dp_stry\.-
BE does not occupy the.samq‘»spac& at the West Orange. premises as do.

Respondents; ECI and Kielczewski. Corp.

3. Respondent BE deﬁLes the allegations set forth in Paragraph 3 of

the Qrder-'Consolidating Complaint, Compliarce Speﬁﬁcation‘.

4, Réspo'nde_nt BE denies the allegations set forth in Paragraph 4 of

the Order GOnsdlidating'C'omplain 9 Cgmpliancg Specification.

s, Respondent BE deilies the allegations sét forth in. P.@ragraph: Sof

the Order Consolidating Cornplaint, Compliance Specification.

6 Respondent BE deties the allegations set forth in Paragraph 6 of

the Order Consolidating Cpmplaiﬁiia Compliance Sp,e_e_iﬁcagioﬁ.

7. ‘Resporident BE‘d'cf,r.'i'cs the allegations set forth in Pﬁa]'agifaph_- 7. of.

the Ordét: Consolidating Complaint, Compliance.Spesification.

8. R‘e_s"pond,ent_- BE denies the allegations set forth in Par_ag_raphlg of

the Qi‘dér Con_soﬁdﬁ_tihg Corr’x_pla‘iilt,- Compliance S]Jegi-ﬁfégtion?

9, ‘Respondent BE is without sufficient information to form an_
Answer to Paragraph 9 (insofar asit has no knowledge of the value of the services
of Respondents ECI and Kielczewski Corp.), of the Order Consolidating
Cotnplaint, Com_pliancg Spec_:iﬁ_c'; fion-and leave Local 78 and Laborers

International Union to its proofs. |

'10. R__és_mn&ent, BE is without sufficient informiation to form an’
Answer 16 Paragraph 10 (insgfér,j% BE is unaware of those .emplgyggs of
Re‘spo’r_lden't_'s ECI and Kiel-cchs]J;i-Cbrp.), ofthe Order lCQn‘s;bl:idaﬁﬁg.Cdm_p"lfa'int., .
'Co,m;pl'iarj_ge Spgciﬁgation and .l’e,:a;jye Local 78 and Laborers Inteinational Union to.

its proofs. |



{1, Respondent BE adis the allegations sef forth in Paragraph 11 of
the Order Consolidating Complaint, Compliance Speification,

12,.  Respondent BE admits that Section 9(b) of the: Act is as stated in.
the Cbniplﬁain'_t; ‘Respondent BE denies.that Section 9(b) is applicable o,

13, Respondent BE adniits the allegations set forth in Paragraph.13 of
the Order Consofidating Complaint, Compliande Specification.

14.  Respondent BE is without sufficierit information to form an

Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance

Specification and leave Local 78 and Laborers Intermational Union to its proofs.

15, Respondent BE admits only that on Jarivary 13,2014

Administrative Law Judge 'steveﬂ-b_a\zi's, (“ALJ™), issued his Decision and Ordér

I6.  Respondent BE repeats its Answer i Paragraph 15.

17. "RésPélid.én.tf.BE admits the allegations set forth'in Paragraph'17 of

the Order Cohsolidating Complaint, Compliance Specification,

18.  Respondent BE a_d_ﬁaits the allegations set forth in Faragrapii 18 of

the Order Consolidating Complaint, Compliance Spesification,

19, Respondent BE is without sufficient informatiori to form ah
Ansier to Paragraphi 19 of the Order Consolidating 'Complam;j,“c;'qmpﬁam_
‘Specification and leave Local 78 anid Laborers Intérnational Uriion to its proofs
with respect to Respondent’s ECI and Kielczewski Corp. BE denies the sesidual
of the allegations in Paragraph 19.|

20.  Respendent BE is without sufficient igfbxjnqtj:on. t_b_,fprm an-
Answer to Paragraph 20 of thie-Order Consolidating Complaint, ,C.or.'r,lp'lfiance

Specification and leave Local 78 ahd Laborers International Ussion to its proofs

with rspect 10 Respandent’s ECH 4 Kielaeli Corp: BE deres the residua
of the éll’ﬁ?’gafions in Paragfaph_.zllo,"i_‘_

!
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21.  Respondent BEis vhthout sufficient information to form an.
Answer to Paragraph 21 of the OuJer Consolidating Complaint, Comphance
Spcclﬁc_anon, and Teave Local 78 a_nd Laborers letcmatlonal,; Union to its _proofs
with respect to Respondent’s ECI Lnd Kielczewski Corp. BE denies the 1‘¢§'iduaj
of the allegations in Para'graph? 1. 1

22.  Respondent BE is \xi‘z’i’thout su‘fﬁéi‘ent information to form an
Answer to Paragraph 22 of the Ortier Consolidating Complaint, Compliance
'Specxﬁcation and leave Local 78 and Labo:ers International Umon to its proofs
with -respect to Respondent’s _E_CI and Kielczewski Corp. BE denies the residual
of the allegations in Paragraph 22,

23. Respondent BE is ‘Lithout-sufﬁcicnt information to f;'orr_n-an.
Answer t'o"Pa,;r_a'graph 23 of the Qrder Consolidating Complaint, __'C_o_m'p'l iance

S:peqi.ﬁca't:ion_. and leave Local 78 and Laborers Intétnational 'U_n_i,on toits p“ro'qfs.

24,  Respondent BE is W ithout sufficient information to form an
Afiswer to Paragraph 24. of the 'Orée;r Consolidaﬁ'g;_g_Com_.piaint,. Compliance

‘Specification and leave Local 78 and Laborers International Union to-its p,roo___fs-.,

25. 'Respondent BE dcﬁi‘gs" the allegations set forth in Pé_r’zigraph' 25 _of:
the Or_der.Cons’olidating'Complaiﬂt, Compliance Spe¢iﬁgaiio‘n;

26.  Respondent BE de_jnics the allegations set forth in-Paragraph 26 of

the Order Consolidating Complaint, Compliance Specification.

27. Respondent BE denies the allegations set forth in Paral,grapli‘ 27 of

the Order Consolidating Complaint, Cbmpliam_:e Specification.

28.  Respondent BE dgﬁie’s the allegations set forth in Paragraph 28 of
the Order Consolidating Complai t, Compliance Specification.

29.  Réspondent BE dehies the a’lle-gations set forth in Paragraph. 29 of
the Order Consolidating Complaint, Compliance Specification,



. ‘REMEDY
Insofar as:BE has at no time had either a legal or equitable relationship
with Respondents. ECI and Kielezewski Corp., this matter should: be dismissed

forthwith,
COMPLIANCE SPECIFICATION.

1. ‘BE alleges it is not isubie'ct' to the National Labor Relations Act, 29
U.S.C. § 151 set seq. (“the Act”); a!nd the Rules and Regulationis promulgated
thereunder, nor sections 102.33 an d 102, 54(b) thereof and is not a successor
corporation or entity to Environmémt_al Contraetors, Inc. and/or Kielczewski cmp.
BE further alleges that not being 2 successor cofporation or entity of
Environmental Contractors, Inc. ahd/or Kielczewski Corp., it does not have now

nor did it ever have the sufﬁcxency of data to either acknowledge nor-deny with

specificity any allegations in the qpec.1ﬂcatlon including those concerning back
pay and other amounts then or _cqr.nently owing. Aoo01=d;ngly, BE is unable to.
identify and/or -apply wim‘sufﬁc_iént_' specificity the computational premise(s)'
upon which plaintiff bases the'sa'n%e. BE ‘states that it was ingorporated in the
State of Ne‘w Jersey on December 13, 2013, and, as such, any computation based
upon an ino’eption/_oomménoenﬁéhl_’ date must be so restructured therein.
Furthermore, these computations" re based upon os'timgte_s:'@e_sﬂpité the fact that:

Respondent has provided exact palyroll records of BE post December 13, 2013‘:

2. In the event BE is, however, is found to be subject to such
Compliance Specifications, then' ‘¢omputations made in said Complalnt ar¢
inaccurate and/or erroneously baged insofar as these dls1egard the correct date of
mccpuon/oommenqement and, _acc_oxdmgly, are inconsistent with the assumptions
made and set forth therein, to wit (a) the commence date need be re- est’ablished"
then reapplied; (b) back pay, botﬁ the period for and projections are accordingly,
inaccurate; (c) BE has not seen nor received records provided by Kxelczewsk:
Corp. or ECI (d) BE is not a. sucLessor corporation or entlty to Environmental
Contractors, Inc, and/or Kxelcze_wskl Corp. BE further alleges that not being a

successor corporation or entity. of Environmental Contractors, Inc. and/or



| ~

i1
Kielezewski Corp,, it does,notha\:/% now nor did it have the sufﬁgiengy of data to
either acknowledge nor deny with specificity any allegations in the Specification,
indljudjn_g thosje_ concerning ba§k pay and other amotints then or currently owing.
Accordirgly, BE is unable to idenfify and/or apply with sufficient specificity the
camputaﬁoxiai_prenmises upon whu;h pl_aint_i_ff basis the same. BE s_f_étes that it 'Was
incorporated i he St of New Jrsy,an Decmbe 13, 2013, and, 3 sch,any.
computation based upon an inception commencement date is so-restructured
therein, Puithermore, these computations are based upor estimiates despite the fact
: that-"RespOnde_nt has provided _exg{éf. payroll records of BE post Déeénibef- 13,

2013, 1

3. BE is a,du[y-orgainflized and operating New Jersey Corporation,:
having been qualified as a Wdll@?.’s Minority Business under NJSAl 7-A:4.6?‘ such
'subs_ta'r,x‘tiafing jts claim that it is. q?t-a successor corporation of entity to
Environmental Contractors, Inc. and Kielgzewskd Corp. . BE further alleges that
not being a successor corporation for. entity of Environmental Contractors, Ing.
and/or Kielczewski Corp., it does'not have now nor did it ever have the
suffictenicy of data to e'_iiher a_c'kn;j\_favled_ge nor deny with spe‘c_':i_ﬁ.c,i-ty any’
allegations in the Specification, including those COI_I.QQI_".I:Iiﬁg': back pay and other

‘amounts.then or currently owinig. | Accordingly, BE is unable to identify and/or

apply with sufficient specificity the computational premises upon which plaintiff’
bases the s:éme__. BE states that it was. incorporafe,d n the State of New Jersey on
December 13, 2013, and, as such l;_:m_y' computation based upon an
inecptioﬂ/coriunenc_eme’n; date mx'xst be restructured therein. ',F‘upthennore, these

computations are based upon csti111gt¢s'déspit_e the faci‘that Respondcnt has

provided exact payroll records of BE-post December 13,2013.




4. Barbara Reed is tlle

Presidént and sole shareholder of BE and,

having read the Co_m.plmnt, Answclrs and compliance spgclﬁcatlons set forth_

herein, certifies that said responéies by. BE Corporation are accurate and

“trutliful to the best of hér lmow?

edge and undgrstanvdin'g,

Waldo H. Carkhnft
NJ Bar 268861971 -NJ
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CARKHUEFF & RADMIN, PC.
ATTORNEYS AT LAW
598-600 SOMERSET STREET
NORTH PLAINFIELD, NEW JERSEY 07060

(908) 754:9400
| FAX (908) 753-6562

WALDO H. CARKHUFF* FLORIDA OFFICE
ANDREW I. RADMIN

' 267 BAREFOOT BEACH BLVD.

*Member N, N.Y,, FLA,, D.C. & TX. BARS SUITE PH2

. BONITA SPRINGS, FLORIDA 34134

January 5, 2018 (239) 947-2211

; . FILE NO.
Via Email

Hon. Jeffrey P. Gardner, ALJ
NY Division of Judges, NLRB

Re:  Environmental Contractors, Inc., Kielczewski Corporation and their Alter
Ego, Single Employer and/or successor, BE Construction Corporation and
Local 78, Laborers International Union of North America
Case Nos. 22-CA-089865

Dear Hon. Jeffrey P. Gardner, ALJ:

First, I would like to thank your Honor for narrowing the issues and prioritizing the parties
options during our Tuesday, January 2, 2018, conference call. As a result, we have had
meaningful settlement discussions with Bert Dice-Goldberg, Esq. (for General Counsel), NLRB.

Unfortunately, the best offer-in-resolution was neither practical nor financially doable
for BE Construction Corporation.

Accordingly, I enclose Statement from our said client directing us to withdraw its
Answei(s) in these consolidated matters and by these presents, we advise Your Honor.

This letter, addressed to Your Honor, is in furtherance of the Court’s statement (on January
2, 2018), regarding the potential for having (to make) an unnecessary trip to Newark. Our office is
closed today due to “severe weather conditions” and I believed it imperative to inform Your Honor
and Bert Dice-Goldberg of BE’s decision at once and as quickly as possible.

Thank: you.

truly yours,

WHdldo H. Carkhuff

cc..  Bert Dice-Goldberg, Esq. —via email .
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To Carkhuff & Radmm P.C.:

~Youate hereby dlrecf'“d 1o advxse the'Natlonal LaBor"ReT"lons Board (“N LRB”)
Asksoc1,ate Chief Administrative Law J udg_e;(NLRB)? and counsel for Génerdl Counsel, Bert Dice-
Goldberg, Esq. that BE Construction Corp'oraﬁon :(‘Z‘BE’f) has found it practically and financially

infeasiblé to continue with the following litigation; to wit;

Environmental Confractors; Inc:;

Kielczewski Corporation and theit Alter Ego,

Single Employet and/or successor; BE Construction

Corporatlon and counsel for Local 78,

Laborers International Union of North America. .

Cases: 22-CA-089865, 22-CA-136700, 22—CA-145173?, and 22-CA-172957

And by these presents that BE withdraws its’s Answer to the aforementioned Complaint and any
other refated pleadings.

In addition, BE withdraws its Answer to Complaint and relieves its counsel, Carkhuff &
Radmin, P.C., ahd mote specifically, Waldo H. (’jar’khu’f_f,». Esq. from representing it in this matter

as well as the following litigation i the United States District Court, District of New Jersey;

New Jetsey Building Laborers Statewide Pension Fund
and the Trustees Thereof,
_V.'-
Envitonmental Contractors, Ine., |
KielczewskiCorp., and BE Construction Corp.
Case No. 17-CV-3068 (MCA)(MAH)

..and is authorized to advise the- Court, accordingly:




EXHIBIT 14

EXHIBIT 14



CARKHUFF & RADMIN, P.C.
ATTORNEYS AT LAW
598-600 SOMERSET STREET
NORTH PLAINFIELD, NEW JERSEY 07060

(908) 754-9400
FAX (908) 753-6562

WALDO H. CARKHUFF* FLORIDA OFFICE
ANDREW I. RADMIN

267 BAREFOOT BEACH BLVD.

*Mémb-er NJ., N.Y, FLA, D.C. & TX. BARS ) » SUIT.E PH2
BONITA SPRINGS, ELORIDA 34134
January 8, 2018 (239) 947-2211
. . FILE NO.
Via Email

Hon. Mindy Landow

Associate Chief Administrative Law Judge
Nationa] Labor Relations Board

Division of Judges

26 Federal Plaza, 17" Floor

New York, New York 10278

Re:  Environmental Contractors, Inc., Kielczewski Corporation and their Alter
Ego, Single Employer and/or successor, BE Construction Corporation and
Local 78, Laborers International Union of North America
Case Nos. 22-CA-089865

Dear Hon. Mindy Landow:

~ Enclosed please find for filing a Motion to Withdraw BE Construction Corporation’s Answer
in the above-referenced matter. Copies have been served upon the parties on this date.

Thank you.

‘aldo H. Carkhuff

cc..  Bert Dice-Goldberg, Esq. — via email



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

Environmental Contractors, Inc.,

Kielczewski Corporation and their Alter Ego,

Single Employer and/or successor, BE Construction Cases: 22-CA-089865

Corporation ' 22-CA-136700
22-CA-145173 .

22-CA-172957
and

Local 78, Laborers International Union of
North America

BE CONSTRUCTION CORPORATION’S MOTION TO WITHDRAW ITS ANSWER

Counsel for Respondent, BE Construction Corporation (“BE”), respectfully requests the
Administrative Law Judge enter an Order withdrawing its Second Amended Answer and any other
pleadings incident to the Consolidating Complaint and Compliance Specification in the above-
captioned matter, under the National Labor Relations Board’s Rules and Regulations, herein “the
Board’s Rules,” Section 102.24 and 102.56. Such request is based upon the annexed “statement”

made by Barbara Reed, President, BE Construction Corporation.

Dated at North Plainfield, New Jérsey, this 8'f day?%ary, 2218. ! !

Waldo H. Carkhuff, Esq.
Carkhuff & Radmin, P.C.
598-600 Somerset Street
North Plainfield, NJ 07060
carkhuff(@aol.com




UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22

Environmental Contractors, Inc.,

Kielczewski Corporation and their Alter Ego,

Single Employer and/or successor, BE Construction Cases: 22-CA-089865

Corporation 22-CA-136700
| 22-CA-145173

22-CA-172957
and

Local 78, Laborers International Union of
North America

IT IS HEREBY ORDERED THIS day of A , 2018 that:

Respondent BE Construction Corporation’s Answer is hereby withdrawn.

Date:

Honorabie Mindy Landow



To-Carkhuff & Radrin, P.C.;

You are hereby directed to advisé the National Labor Relations Board (“NLRB”),
Associate Chief Administrative Law Judge (NLRB), and counsel for General Counsel, Bert Dice-
Goldberg, Esq. that BE Construction Cotporation (“BE”) has found it practically and financially

infeasible to contintie with the following litigation; to wit;

Environmertal Contractors, Inc.,

Kielezewski Corporation and their, Alter Ego,

Single Employer and/or sticcessor, BE Construction

Corporafion and counsel for Logal;78,

Laborers Interniational Union of North America.

Cases: 22-CA-089865, 22-CA-136700, 22-CA-145173, and 22-CA-172957

And by these presents that BE withdraws its’s Answer to the aforementioned Complaint and any
other related pleadings.

In addition, BE withdraws its Answer to Cofnpl’a-iﬁt and relieves its counsel, Carkhuff &
‘Radmin, P.C., and more. specifically, Waldo H. Carkhuff, Esq. from répresénting it in this matter
as well as the following litigation in the. United ‘States District Court, District of New Jeisey;
New Jersey Bulldmg Laborers Statew1de Pension Fund
and the Thistees Thereof,
_V-
Environmentaj Corsitractors, Inc.,

Kielczewski Corp., and BE Constraction Corp.
Case No. 17-CV-3068 (MCA)MAH)

.and is authorized to advise the Court, accordingly.

| ‘Barbara Reed Pres1dent>




CERTIFICATION OF SERVICE

This is to certify that copies of the foregoing Defendant’s Motion to Withdaw Answer have
been duly served this date as follows:

ELECTRONIC MAIL REGULAR MAIL
Bert Dice-Goldberg, Esq. Radek Korek
National Labor Relations Board 'LOCAL 78 LIUNA
20 Washington Place — 5 Floor 30 CIiff Street
Newark, NJ 07102 New York, NY 10038-2825
Bert.dice-goldberg@nlrd.gov

Barbara Reed
-Be Construction Corporation

179 Route 46 West

Suite 15 #182

Rockaway, NJ 07866

BarbaraReed@BeConstruction.net
Phone: 973-669-2900

Seth Ptasiewicz, Esq.

Kroll, Heineman & Carton, LLC
Metro Corporate Campus I

99 Wood Avenue South, Suite 307
Iselin, NJ 08830-2715
sptasiewicz(@krollfirm.com

Dated at North Plainfield, New Jersey, this 8 day of/Jantiaz

Waldo H. Carkhuff, Esq.
Carkhuff & Radmin, P.C.
598-600 Somerset Street
North Plainfield, NJ 07060
carkhuff(@aocl.com
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 22
ENVIRONMENTAL CONTRACTORS, INC,,
KIELCZEWSKI CORPORATION & THEIR
ALTER EGO, SINGLE EMPLOYER AND/OR
SUCCESSOR, BE CONSTRUCTION

CORPORATION
and Cases 22-CA-136700
22-CA-089865
LOCAL 78 LABORERS INTERNATIONAL 22-CA-145173
UNION OF NORTH AMERICA 22-CA-172957

ORDER POSTPONIl‘iG HEARING INDEFINITELY

IT IS ORDERED that the hearing in the above matter set for January 9, 2018 is hereby

postponed indefinitely.

Dated: January 9, 2018

/Dam—@ 8. Htn o

DAVID E. LEACH III, REGIONAL DIRECTOR
NATIONAL LABOR RELATIONS BOARD

REGION 22
20 WASHINGTON PL, FL 5
NEWARK, NJ 07102-3127



