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DECISION 

Statement of the Case 

STEVEN DAVIS, Administrative Law Judge: Based on a charge and a first amended 
charge filed on September 21, 2012 and August 28, 2013, respectively, by Local 78, Laborers 
International Union of North America (Union), a complaint was issued on July. 31, 2013 against 
Environmental Contractors, Inc., (ECI) and Kielczewski Corp. (KC), Alter Egos and a Single 
Employer, herein called ECI, KC or Respondents. 

The complaint alleges and the answer admits that,, at all material times, ECI and KC 
have had substantially identical management, business purposes, operations, equipment, 
customers, supervision and ownership. The complaint also alleges and the answer also admits 
that in about September, 2011, KC was established by ECI as a disguised continuation of ECI. 

The complaint further alleges and the Respondents deny that ECI established KC for the 
purpose of evading its responsibilities under the Act, that both companies are alter egos and a 
single employer within the meaning of the Act, and that they are a single-integrated business 
enterprise and a single employer within the meaning of the Act. 

The complaint also alleges that following the Board's certification of tlie Union as the 
exclusive collective-bargaining representative of ECI's unit employees, the Respondents 
refused the Union's request to recognize and bargain with it. It is alleged that, at the same time, 
the Respondents changed the wages and benefits they paid to unit employees by reducing such 
wages and benefits without notice to the Union and without affording it an opportunity to bargain 
with the Respondents and without first bargaining with the Union to a good-faith impasse. 

The Respondents' answer denied the material allegations of the complaint, other than 
those which they admitted, including those set forth above, and on September 24, 2013, a 
hearing was held before me in Newark, NJ.1  Upon the evidence presented in this proceeding, 
and my observation of the demeanor of the witnesses, and after consideration of the brief filed 

1  Following the close of the hearing I received GC Exhibits 24 and 24, a video recording and 
transcript of a conversation between Union organizer Leonardo Naranjo and Respondent 
supervisor Peter Cybura. They are hereby received in evidence. 
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by the General Counse1,2  I make the following: 

Findings of Fact 

	

5 	 I Jurisdiction and Labor Organization Status 

The Respondents, having an office and place of business in West Orange, New Jersey, 
have been contractors in the construction industry doing residential and commercial demolition, 
asbestos removal, mold and lead removal. The complaint alleges, and the answer admits, that 

10 during the 12-month period ending September 30, 2012, the Respondents performed services 
valued in excess of $50,000 in states outside the State of New Jersey. I therefore find and 
conclude that the Respondents have been employers engaged in commerce within the meaning 
of Section 2(2), (6) and (7) of the Act. 

	

15 	The Respondents' answer denied knowledge that the Union is a statutory labor 
organization. Abraham Hernandez, a-Union Business Agent and organizer, testified that it 
represents employees working in the environmental industry, including the removal of asbestos, 
lead and hazardous waste. Hernandez stated that the New Jersey Building Laborers District 
Council is a board comprised of representatives of all the Laborers' locals of the Laborers 

20 International Union in New Jersey. The Union is a member of that organization. Hernandez 
further stated that, prior to September, 2008, Local 1030, Laborers International Union, 
represented employers in New Jersey, but subsequent to that date, the International Union 
transferred the representational rights of Local 1030 to Local 78, the Charging Party. Moreover, 
in a Stipulated Election Agreement approved by the Regional Director on March 20, 2012, ECI 

	

25 	agreed, and I so find, that the Union is a'labor organization within the meaning of Section 2(5) of 
the Act. 

IL The Request for Postponement 

	

30 	The Respondents were advised in the complaint which was issued on July 31, 2013, that 
the hearing was scheduled for September 24. In the late afternoon of September 23, 
Respondents' attorney, Waldo Carkhuff, called General Counsel Dice-Goldberg and said that he 
could not be present at the hearing due to an unspecified "conflict." General Counsel advised 
him that at that late hour he could not consent to an adjournment and gave hitn Associate Chief 

35 Administrative Law Judge Biblowitz' contact information. 

Upon my arrival at the hearing the following day, I was advised by Judge Biblowitz that 
he received a phone message from Carkhuff at 4:00 p.m. the previous afternoon in which 
Carkhuff advised that he could not appear at the hearing due to a "conflict." Carkhuff sent a fax 

	

40 	to Judge Biblowitz at that time, as follows: 

2  I was administratively advised that on December 13, 2013, a Consent Order Granting 
Interim Injunction was entered into between the Respondents and the General Counsel 

45 

	

	pursuant to Section 10(j) of the Act. Pending the disposition of the proceeding before the Board, 
the Order enjoined the Respondents from refusing to recognize and bargain with Local 78, 
making unilateral changes to terms and conditions of employment of their employees, and 
ordered the Respondents to recognize and bargain with the Union at the request of the Union, 
and restore any or all of the terms and conditions of employment of the unit employees as 

50 established by the collective-bargaining agreement which expired on April 30, 2012. I have 
received the Order in evidence as General Counsel's Exhibit 1(h). 
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Re: Adjournment 
Pursuant to my telephone calls of 9-23-13 to your Honor and our 
adversary, I will be unable to appear tomorrow morning in the 
above matter. ECI 22-CA-089865. Thank you. 

5 
Various subpoenas were issued by General Counsel to the Respondents for the 

appearance of Slawomir Kielczewski on September 24 at this hearing. A notice attached to the 
charge states that the hearing will be held on the date and hour indicated and that 
postponements will not be granted unless good and sufficient grounds are shown and the formal 

10 requirements are met, including that the request must include the grounds for the request, and 
the tentative dates for the rescheduled hearing. In addition, the positions of all parties must be. 
ascertained and set forth in the request and copies must be simultaneously served on the other 
parties. The notice sates that "except under the most extreme conditions, no request for 
postponement will be granted during the three days immediately preceding the date of hearing." 

15 
Neither Respondents' attorney Waldo Carkhuff nor his clients, the Respondents, 

appeared at the hearing. The hearing opened at 10.34 a.m. at which time I denied the 
Respondents' request for postponement. The General Counsel's first witness, Hernandez, 
testified briefly. At about 11:00 a.m., I asked the General Counsel to phone Carkhuff and advise 

20 him that his request for a postponement was denied and that I would adjourn the hearing for 
one hour to permit him to attend the hearing if he wished. 

During the recess, the General Counsel phoned Carkhuff and so advised him. He stated 
•that Carkhuff said that it was "impossible" for him to attend the hearing because he was "doing 

25 something medical." The General Counsel sent him a fax and e-mail confirming their 
conversation. The hearing resurned at 12:16 p.m. Neither Carkhuff nor his clients appeared. 

I affirm my ruling denying the Respondents' request for postponement. No details were 
given of the alleged "conflict" Carkhuff had with the hearing date. Presumably, he would have 

30 been able to resolve the alleged conflict earlier since he had been advised of the hearing date 
nearly two months before. When given the opportunity to appear at the hearing, Carkhuff 
claimed that "something medical" made it impossible for him to appear. Again, no details were 
provided. The request for postponement lacks merit and is denied. 

35 
	 III. The Facts 

A. Background 

On May 1, 2007, the Building Contractors Association of New Jersey (Association) which 
40 	represented ECI and other employers in the construction industry, entered into a collective- 

bargaining agreement with the New Jersey Building Laborers District Council which was 
effective until April 30, 2012. That agreement was a pre-hire Section 8(f) contract. 

ECI's answer admits that at all times prior to December 29, 2011, it was an employer- 
45 member of an Association Which represented it and other employers in the construction 

industry, and that it authorized the Association to represent it in negotiating and administering 
collective-bargaining agreements with the Union. ECI's answer further admits that on about 
December 29, 2011, it gave timely notice that it was revoking its authorization to the Association 
to negotiate on its behalf, and terminating the collective-bargaining agreement. 

50 
On March 7, 2012, the Union filed a petition seeking to represent the employees of ECI. 

The Union won an election held on April 11, 2912, and thereafter, on April 23, the Union was 

3 
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certified as the exclusive collective-bargaining representative of the employees of ECI in the 
following unit: 

All full-time and regular part-time building and construction 
5 
	

laborers employed by the Employer in the State of New Jersey but 
excluding all office clerical employees, managers, guards and 
supervisors as defined in the Act. 

The complaint alleges that, at all times since about April 23, 2012, based on Section 9(a) 
10 	of the Act, the Union has been the exclusive collective-bargaining representative of the unit 

employees. 

B. )The Request to Bargain 

15 	Hernandez and Business Agent Radosaw Korek testified that on April 11, the day of the 
election, after the ballots were counted and the Tally of Ballots was distributed to the parties, 
they attempted to speak to Slawomir Kielczewski, the president of ECI. 3  They approached him 
and offered a handshake, and said "so let's talk; let's open and follow up our future relationship." 
Slawomir "wrestled with us. 'pushed us out of the office," telling them twice, "get the fuck out of 

20 my office." Later, Korek entered the office and told Slawomir that the Union won the election. 
Slawomir stepped outside, and "kicked us out on the sidewalk," telling them to "get the fuck out 
of my property." 4  

Korek testified that, following the election, he attempted to speak to the employees to 
25 

	

	learn if their working conditions had changed. He left several phone messages and visited their 
homes, but received no response from the workers. 

Korek called Slawornir at least three times in June to ask him about a new company, 
Kielczewski Corp., that the Union believed had been formed and had begun performing jobs. He 

30 also attempted to speak to Slawomir's brother, Wesley Kielczewski. On each occasion, 
SlaWomir and Wesley refused to speak about the Union, Slawornir saying "we have nothing to 
discuss in this matter about the Union issue between my company and me." Wesley told him he 
had to speak to Slawomir. 

35 	Union organizer Oscar Borreo testified that he and organizer Leonardo Naranjo visited a 
jobsite at 133 Summit Avenue in Summit, New Jersey on June 21, 2012. Naranjo recorded his 
conversation with supervisor Peter Cybura.5  Apparently, Naranjo posed as an employee 
seeking work. Cybura identified himself as the supervisor and asked Naranjo if he was "union." 
Naranjo denied being "union." Cybura said that the Employer "is not with the Union" because 

40 union workers were lazy and earn about $30 per hour, whereas non-union employees earn $10 
or $15 per hour. 

3  In various documents filed in 2010 through 2012 by ECI with the New Jersey Department 
of Labor, and documents issued by that agency, Slawomir Kielczewski is listed as the president 

45 of ECI. Because several of the Respondents' officials have the same last name, I will refer to 
them by their first names. 

" Inasmuch as the Respondent 'made no appearance at the hearing and presented no 
witnesses, the testimony of all the witnesses who testified in behalf of the General Counsel are 
uncontradicted. I credit their testimony. 

50 	5  Cybura is listed on KC payroll documents as being "NJ Supervisor" and a website 
maintained by KC states that he is the "projectImanager/estimating Environmental Services." 
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Naranjo asked for the name of the company, adding that he could not see the name of 
the company on the truck. Cybura said "because we paint this. Because that was union 
company, we not union company anymore." He added that prior to that time the name of the 

	

5 	company was Environmental, but it was now called Kielczewski Corporation. Cybura added that 
the owner of Kielczewski is the same owner of Environmental — "the same owner. He just 
change the name." Cybura told the Union agents that when they work in New York "we are with 
the Union in New York, Local 78" but the company no longer works in New York. 

	

10 	A "Notification of Asbestos Abatement" signed by Slawomir for that job listed KC as the 
abatement contractor. However, the vehicle used by KC on that job is registered to ECI but bore 
no KC logo. Moreover, a notebook in the cab of the truck entitled "asbestos abatement project 
log book" bore the notations "Summit Parmely Apt. Building, 133 Summit Avenue, ECI Project 
Number 12023-AR." 

15 
Organizer Borreo testified that he visited ECI's office at 235 Watchung Avenue and 

photographed the vehicles there. Some of the trucks bore an ECI logo, and others did not. 

Organizer Saverio Samarelli and Vila testified that they visited Blair Academy on 
20 October 4, 2012. They asked in the office for "ECI." The receptionist, David S., 6  said "you mean 

the abatement contractor." They said "yes," and the receptionist said "he's under Kielczewski 
Corp.," Vila spoke with Wesley about ECI, with Wesley saying that there were issues with 
employees making personal phone calls at work and not being productive. Wesley said that 
"any issues regarding the union should be directed to his brother, the owner."Samarelli left his 

25 business card with Wesley, and asked that his brother call him. Received in evidence was a 
photograph of a sign bearing Kielczewski Corp's name at the site and a truck. Samarelli stated 
that he saw a man wearing a shirt bearing an ECI logo at the jobsite. 

On October 15, 2012, Samarelli visited a jobsite in Newark where he spoke to and 
30 recorded his conversation with Wesley who recognized Samarelli from his visit on October 4. 

Samarelli identified himself as being from the International Union, but working in behalf of Local 
78. He attempted to learn what type of work the company was doing at the jobsite and how 
many employees worked there. Wesley was generally noncommittal, advising Samarelli to 
speak with his brother who was the boss of Environmental Contracting and remarking "since 

	

35 	you're union and I'm not union 	I really can't disclose too much information." 

Wesley complained about the high labor cost when the company was a union contractor, 
paying his employees over $50 per hour including benefits. He admitted that he was now paying 
his employees perhaps $20 less per hour since he did not pay them any benefits. Wesley 

40 conceded that compared to the wages he previously paid, there was a "big difference," 
estimating that if employees worked 1,000 hours, the company would save $20,000. Wesley 
added "that answers your question. If you have a job, if you're talking about millions, if 
somebody wishes to go non-union then you get an even bigger difference. You know what I'm 
saying?" 

45 
When asked if stiff competition was the reason his company went "non-union", Wesley 

answered "well yes, yes and no. I don't even know what's the main reason. I'm not going there. I 
don't want to speak about something. "Wesley also complained that he believed that his 
competitors who do prevailing wage work do not pay their employees the proper wage, but his 

50 
6  No further identification of the man was made. 
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company does — "my problem is my competition is in the position [that] their numbers are lower." 

C. The Alter Ego and Single Employer Status of the Respondents 

5 	The Respondents admif that they have had substantially identical management, 
business purposes, operations, equipment, customers, supervision and ownership. The 
Respondents also admit that in about September, 2011, KC was established by ECI as a 
disguised continuation of ECI. 

10 	ECI applied for an asbestos license in February, 2011. The application states that ECI 
was incorporated in December, 1993, and lists Slawomir Kielczewski as its president. 
Numerous jobs were listed as having been done in 2010 with the following scope: asbestos 
abatement, demolition, mold remediation and asbestos remediation, 

15 	Kielczewski Corporation filed an application for an asbestos license in May, 2012. It 
stated that it was incorporated on December 22, 2010, and listed its president as Slawomir 
Kielczewski. A website maintained by KC states that KC "is a company that is comprised of 
former employees of EC" and then directs the reader to ECI's website for the credentials of 
those workers. 

20 
Both ECI and KC's applications list their address as 235 Watchung Avenue, West 

Orange, New Jersey. That location is owned by Mariola Kielczewski, the ex-wife of Slawomir, 
who leased it to ECI in August, 2010. 

25 	The KC application contains a letter dated May 8, 2012, in which Slawomir advises the 
New Jersey Asbestos Control & Licensing department that certain equipment will be sold to KC 
"in the future." The lengthy list of equipment to be sold, according to Hernandez, includes "pretty 
much all of the equipment that he possess at ECI." On May 24, 2013, KC was issued an 
asbestos license which permitted it to "perform any type of asbestos work." 

30 
Certain unitemployees of ECI were retained by KC. They include Nathaniel Couram, 

Serhiy Drozdyak, Henryk Maciorowski, Jacek Marosz, Piotr Piecuch, and Wieslaw Piecuch. ECI 
clerical employees Mariola Kielczewska, Barbara Reed, and Rafal Skrzypcak also continued 
their employment with KC. 

35 
Bids for work and proposals for both companies were prepared by Slawomir and 

Cybura. ECI continued to bid on work in its name. In January, 2012 and thereafter, it bid on 
certain work. ECI's proposals noted that "work performed after April 30, 2012 will be open shop 
only" or stated that "work is priced to be completed non-union after May 1, 2012." 

40 
Certain of KC's proposals for jobs dated April, 2012 and later also stated that "work 

performed after April 30, 2012 will be open shop only." Also, exclusions noted are "union labor" 
and "union harmony." 

45 	Both ECI and KC use the same vendors. For example, both use Circle Recycling, Inc., 
Circle Rubbish Removal, Inc., and Sky Environmental Services, Inc. Both companies have the 
same account number at Home Depot Credit Services, American Express and Valley National 
Bank: 

50 	 D. The Change in the Employees' Terms and Conditions of Employment 

The complaint alleges that following the Board's certification of the Union as the 

6 
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exclusive collective-bargaining representative of ECI's unit employees, the Respondents 
changed the wages and benefits they paid to unit employees by reducing such wages and 
benefits without notice to the Union and without affording it an opportunity to bargain with the 
Respondents and without first bargaining with the Union to a good-faith impasse. The evidence 

5 	supports that allegation. 

The Respondents' payroll records in evidence show that ECI's unit employees were paid 
according to the Association-Union contract, but then when they were employed by KC after 
June, 2012, their wages and benefits changed. 

10 
For example, Wieslaw Piecuch was classified as a Laborer Class A when employed by 

ECI, and earned $29.05 per hour:•He received pension, health and "other" benefits of $77.20, 
.40, and $109.36, respectively.7  At KC in July, 2012, however, he received a wage rate of 
$29.85 per hour, and health benefits only. 

15 
Similarly, Piotr Piecuch, classified as a cleaner and Laborer Class A at ECI, earned a 

wage rate of $29.05 and pension, health and "other" benefits of $77.20, .40, and $109.36.8  
However, at KC, in May, 2012, he earned $35.00 per hour, but no benefits. 

20 	Further, Nathaniel Couram, a cleaner and asbestos handler, received $29.00 per hour at 
ECI, and pension, health and "other" benefits of $62.64, .40, and $118.88, respectively. 9  
However, in June, 2012, he received a wage rate of $35.00 per hour and no benefits at KC. 

Analysis and Discussion 
•25 

I. The Alter Ego and Single Employer Status of the Respondents 

When the General Counsel alleges that an entity is the alter ego of another company, 
subject to the latter's legal and contractual obligations, the General Counsel has the burden of 

30 establishing that status. U.S. Reinforcing, Inc., 350 NLRB 404, 404 (2007). The determination of 
alter ego status is a question of fact for the Board, resolved by an examination of all of the 
attendant circumstances. 

The Board generally will find an alter ego relationship when two entities have 
35 	substantially identical ownership, management, business purposes, operations, equipment, 

customers and supervision. Not all of these indicia need be present, and no one of them is a 
prerequisite to finding an alter ego relationship. Unlawful motivation is not a necessary element 
of an alter ego finding, but the Board also considers whether the purpose behind the creation of 
the suspected alter ego was to evade responsibilities under the Act. McCarthy Construction Co., 

40 355 NLRB 50, 52 (2010), adopted in 355 NLRB 365 (201.0); U.S. Reinforcing, above. 

The Respondents admit that they have had substantially identical management, 
business purposes, operations, equipment, customers, supervision and ownership. In addition, 
some of the same employees of ECI were retained by KC to perform the same work. The same 

45 clerical staff was employed. The same vendors and certain vendor account numbers continued 
to be used by KC. The Respondents also admit that in about September, 2011, KC was 
established by ECI as a disguised continuation of ECI. 

7  Those benefits were received for the payroll dated January 4, 2012. 
50 	8  Those benefits were received for the payroll dated January 4, 2012. 

9  Those benefits were received for the payroll dated February 27, 2012. 

7 
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In Southport Petroleum Co. v. NLRB, 315 U.S. 100, 106 (1942), the Supreme Court said 
that "[w]hether there was a bona fide discontinuance ahd a true change of ownership or 
merely a disguised continuance of the old employer is a question of fact 	"The Supreme 

5 	Court noted that if "there was merely a change in name or in apparent control there is added 
ground for compelling obedience." In such cases, where there is only a technical change in the 
structure or identity of the employing entity, "without any substantial change in its ownership or 
management," it has been held that the new employer "is in reality the same employer" and 
subject to the same legal and Contractual Obligations. Howard Johnson v., Detroit Joint Board, 

10 	417 U.S. 249, 252 fn. 5,262 fn. 9(1974). 

The Respondents deny that ECI established KC for the purpose of evading its 
responsibilities under thd Act, that both companies are alter egos and a single employer within 
the meaning of the Act, and that they are a single-integrated business enterprise and a single 

15 employer within the meaning of the Act. 

The evidence is clear that ECI and KC are alter egos. First, as set forth above, they 
admit to the facts establishing an alter ego relationship, but deny the conclusion that must be • 
drawn therefrom. They also admit that KC was established by ECI as a disguised continuance 

20 
	of ECI. 

Also, it is clear that KC was formed for the purpose of evading its responsibilities under 
the Act. The Respondents believed that operating as a union company hindered its ability to be 
competitive in the marketplace. Thus, supervisor Cybura and Slawomir's brother Wesley 

25 complained about the high cost of Union wages and benefits, whereas, as a non-union 
company, the workers were paid less since they received no benefits. Cybura admitted that 
ECI's name was obliterated from its trucks because "we not union company anymore." 

Similarly, the Respondents' proposals for jobs stated that after April 30, 2012, bids for 
. 30 work would be "open shop only" and priced "non-union." 

The Respondents thus had a plan to reduce labor costs. Pursuant to that plan, after their 
contract with the Association expired, they refused to recognize the Union, withdrew recognition 
from it and refused to bargain with it following its certification, and changed the compensation 

35 	paid to its employees. 

The timing of the undisputed events herein and the Respondents' actions confirm this 
plan. In late December,. 2011, the Respondents gave timely notification that it was withdrawing 
from the Association and did not authorize it to bargain in its behalf following the expiration of its 

40 	contract with the Association on April 30, 2012. They notified their prospective customers that 
following April 30, 2012, their bids would be based on non-union rates, and the Respondents 
chose to ignore the Union's certification on April 23, 2012. 

Thus, ECI made clear its intent to operate KC as a non-union contractor with lower labor 
45 costs and thereby avoid its obligation to bargain with the Union which was certified as their 

employees' exclusive collective-bargaining representative. E.L.C. Electric, Inc., 359 NLRB No. 
20, slip op. at 9 (2012). 

I also find that the Respondents are a single employer. Two or more ostensibly separate 
50 entities may be found to constitute a single employer where they constitute a single integrated 

enterprise. In determining whether such a relationship exists, the Board and courts consider four 
factors: common ownership, common management, interrelated operations, and centralized 

8 
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control of labor relations. Radio Local 1264, IBEW v. Broadcast Service of Mobile, 380 U.S. 
255, 256 (1965). None of the four factors is controlling, and not all factors need be present to 
support a single employer finding. Rather, single employer status depends on all the 
circumstances and is characterized by the absence of an arm's-length relationship between 

5 	unintegrated companies. Flat Dog Productions, Inc., 347 NLRB 1180, 1181-1182 (2006). 

Here, Slawomir was the main actor of both companies. He owned and was the president 
of both, he filed documents with regulatory agencies on behalf of both, was viewed by 
supervisors of KC as being in charge of that company. Those supervisors told the Union agents 

10 to speak to Slawomir for information regarding KC. The supervisors and managers were the 
same for both companies. Their operations wee interrelated. Both did the same type of work 
and Swalomir bid on projects for both. They used the same location, Certain of the same unit 
employees, the same clerical workers, vehicles owned by ECI were used by both companies, 
KC took over the same equipment used by ECI, the same vendor account numbers were used, 

15 and there was no evidence that anyone other than Slawomir determined the labor relations of 
the two companies. 

I accordingly find and conclude that ECI and KC were a single integrated enterprise, and 
a single employer. 

20 
II. The Refusal to Bargain 

The complaint alleges that following the Board's certification of the Union, the 
Respondents refused the Union's request to recognize and bargain with it. As set forth above, 

25 	the Union's request to bargain, even immediately following its election victory on April 11, was 
met with curses and eviction from the Respondents' office. No clearer message could be sent. 

Thereafter, following the April 23 certification, Union agent Korek phoned president 
Slawomir at least three times. Each time, Slawomir refused to speak with him about the Union's 

30 relationship with the Respondents. Other attempts to speak with Wesely, Slawomir's brother, 
were similarly unproductive, with the Union's agents being told to speak to Slawomir. Union 
business cards were left with Slawomir's brother Wesley, who was' asked to have Slawomir call 
him, but he did not. 

35 	Union agent Naranjo's June 21 conversation with supervisor Cybura is reflective of the 
Respondents' motivation. At a jobsite, Cybura told him they ECI's name was removed from the 
truck because "we not union company anymore." 

Having found that the Respondents are a single employer, the bargaining unit remained 
40 	intact. I find that, as a single employer, the Respondents had a continuing obligation to 

recognize and bargain with the Union as the exalusive bargaining representative of the unit 
employees, and that the bargaining unit remained an appropriate unit following the 
establishment of KC. I find that the Respondents violated Section 8(a)(5) and (1) of the Act by 
refusing to recognize and bargain with the Union. 

45 
I also find that the Respondents unilaterally changed the wages and benefits it paid to its 

employees. As set forth above, the unit workers at ECI were paid the wage rate, pension, health 
and "other" benefits pursuant to the Association contract, but when employed by KC, they were 
paid only wages without any other benefits. I understand that the wage rate at KC was slightly 

50 higher than at EC, but employees were receiving much less in compensation since no 
contributions were made to any benefit funds. 

9 
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Regardless of the amOunt of the wages received by the employees, the violation is the 
Respondents' making unilateral changes in employees' compensation and their failure to notify 
the certified Union of those changes, and their failure to offer the Union an opportunity to 
bargain with them concerning those changes. 

5 
I also find that since KC is the alter ego of ECI, KC, and to the extent that ECI is still 

operating, they are obligated to comply with the terms of the collective-bargaining agreement 
that ECI entered into with the Association on May 1, 2007, and which expired on April 30, 2012. 
The evidence supports a finding that since about June 1, 2012, ECI and KC failed and refused 

10 to apply the terms and conditions of that collective-bargaining agreement, including the 
contractual and fringe benefit provisions therein, which are mandatory subjects of bargaining, 
and did so without the Union's consent. Accordingly, ECI and KC,.as its alter ego, violated 
Section 8(a)(5) and (1) of the Act by failing and refusing to apply the terms of the collective-
bargaining agreement that ECI entered into with the Association, and by failing and refusing to 

15 	bargain collectively with the Union as the exclusive collective-bargaining representatives of the 
bargaining unit employees of ECI and KC. 

Conclusions of Law 

20 	1.The Respondents, Environmental Contractors, Inc., and Kielczewski Corp., are 
employers engaged in commerce within the meaning of Section 2(2), (6) and (7) of the Act. 

2. Local 78, Laborers International Union of North America, is a labor organization within 
the meaning of Section 2(5) of the Act. 

25 
3. At all times material herein, Environmental Contractors, Inc., and Kielczewski Corp., 

have been alter egos and a single employer. 

4. By establishing Kielczewski Corp. as a disguised continuation of Environmental 
30 	Contractors, Inc. for the purpose of evading its responsibilities under the Act, the Respondent 

have violated Section 8(a)(5) and (1) of the Act. 

5. By refusing to recognize and bargain with the Union as the exclusive collective-
bargaining representative of the employees of Environmental Contractors, Inc., employed in the 

35 	following appropriate collective-bargaining unit, the Respondents have violated Section 8(a)(5) 
and (1) of the Act: 

All full-time and regular part-time building and construction 
laborers employed by the Employer in the State of New Jersey but 

40 	 excluding all office clerical employees, managers, guards and 
supervisors as defined in the Act. 

6. By changing the wages and benefits of unit employees by reducing such wages and 
benefits without notice to the Union and without affording it an opportunity to bargain with the 

45 	Respondents and without first bargaining with the Union to a good-faith impasse, the 
Respondents violated Section 8(a)(5) and (1) of the Act. 

Remedy 

50 	Having found that the Respondents have engaged in certain unfair labor practices, I find 
that they must be ordered to Cease and desist and to take certain affirmative action designed to 
effectuate the policies. of the Act. 

10 
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The Respondents will be ordered to recognize and, on request, bargain with Local 78, 
Laborers International Union of North America, as the exclusive collective-bargaining 
representative of the unit employees with respect to wages, hours, and other terms and 

	

5 	conditions of employment and, if an agreement is reached, embody it in a signed document. 
The Respondents shall also be required to rescind, on the Union's request, any or all of the 
unilateral changes to the unit employees' terms and conditions of employment made on or after 
April 23, 2012, and to make the unit employees whole for any loss of earnings and other 
benefits attributable to its unlawful conduct. The make-whole remedy shall be computed in 

10 accordance with Ogle Protection Service, 183 NLRB 682 (1970), enfd. 444 F.2d 502 (6th  Cir. 
1971), with interest as prescribed in New Horizons for the Retarded, 283 NLRB 1173 (1987), 
compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB No. 8 (2010). 

The Respondents will be ordered to restore any or all of the terms and conditions of 
15 employment of its unit employees as established by the collective-bargaining agreement which 

expired on April 30, 2012.. They shall also be required to Make all contractually required 
contributions to the Union's benefit funds that it failed to make, including any additional amounts 
due the funds on behalf of the unit employees in accordance with Merryweather Optical Co., 
240 NLRB 1213, 1216 fn. 7 (1979), and to make the employees whole for any expenses they 

20 may have incurred as a result of the Respondents failure to make such payments, as set forth in 
Kraft Plumbing & Heating, 252 NLRB 891 fn. 2 (1980), enfd. mem. 661 F.2d 940 (9th  Cir. 1981), 
such amounts to be computed in the manner set forth in Ogle Protection Service, New Horizons 
for the Retarded, and Kentucky River Medical Center, above. 

	

25 	The Respondents additionally shall be ordered to (1) compensate the unit employees for 
any adverse income tax consequences of receiving their backpay in one lump sum and (2) file a 
report with the Social Security Administration allocating the backpay to the appropriate calendar 
quarters, as set forth in Latino Express, Inc., 359 NLRB No. 44 (2012). 

	

30 	Where employers, as here, have failed and refused to bargain in good faith with a 
certified union, the Board will ensure that such a union has at least 1 year of good faith 
bargaining during which its majority status cannot be questioned by extending the certification 
year. Mar-Jac Poultry Co., 136 NLRB 785 (1962). Under the circumstances here, I recommend 
that the 1-year extension shall commence to run from the date when good faith bargaining 

35 begins. 

On these findings of fact and conclusions of law and on the entire record, I issue the 
following recommendedl° 

	

40 	 ORDER 

The Respondents Environmental Contractors, Inc., and Kielczewski Corp, West Orange, 
New Jersey, their officers, agents, successors, and assigns, shall 

45 
	

1. Cease and desist from 

10 If no exceptions are filed as provided by Sec. 102.46 of the Board's Rules and 
Regulations, the findings, conclusions, and recommended Order shall, as provided in Sec. 

50 102.48 of the Rules, be adopted by the Board and all objections to them shall be deemed 
waived for all purposes. 

11 
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(a) Refusing to recognize and bargain in good faith with Local 78, Laborers International 
Union of North America, as the exclusive collective bargaining representative of their employees 
in the following appropriate bargaining unit: 

5 
	 All full-time and regular part-time building and construction 

laborers employed by the Employer in the State of New Jersey but 
excluding all office clerical employees, managers, guards and 
supervisors as defined in the Act. 

10 	(b) Making unilateral changes to the terms and conditions of employment of their 
bargaining unit employees. 

(c) In any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guaranteed them by Section 7 of the Ad. 

15 
2. Take the following affirmative action necessary to effectuate the policies of the Act: 

(a) Recognize and upon request, bargain in good faith with Local 78, Laborers 
International Union of North America as the exclusive collective-bargaining representative of the 

20 unit employees with respect to wages, hours, and other terms and conditions of employment 
and, if an agreement is reached, embody it in a signed document, and continue to recognize the 
Union as the certified exclusive agent of their employees in the unit described below for one 
year commencing on the date good faith bargain begins with the Union. 

25 	(b) Rescind, on the Union's request, any or all of the unilateral changes to the unit 
employees' terms and conditions of employment made on or after April 23, 2012, and make the 
unit employees whole for any loss of earnings and other benefits attributable to the unilateral 
changes they have made. 

30 	(c) At the Union's request, restore any or all of the terms and conditions of employment 
of unit employees as established by the collective-bargaining agreement which expired on April 
30, 2012. 

(d) Make their unit employees whole for any loss of earnings and other benefits suffered 
35 	as a result of the discrimination against them, in the manner set forth in the remedy section of 

the decision. 

(e) Preserve and, within 14 days of .a request, or such additional time as the Regional 
Director may allow for good cause shown, provide at a reasonable place designated by the 

40 	Board or its agents, all payroll records, social security payment records, timecards, personnel 
records and reports, and all other records, including an electronic copy of such records if stored 
in electronic form, necessary to analyze the amount of backpay due under the terms of this 
Order. 

45 	(f) Within 14 days after service by the Region, post at their facility in West Orange, New 
Jersey, copies in English, Spanish and Polish of the attached notice marked "Appendix."11  

11  If this Order is enforced by a judgment of a United States court of appeals, the words in 
the notice reading "Posted by Order of the National Labor Relations Board" shall read "Posted 

50 Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations Board." 

12 
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Copies of the notice, on forms provided by the Regional Director for Region 22, after being 
signed by the Respondents authorized representative, shall be posted by the Respondents and 
maintained for 60 consecutive days in conspicuous places including all places where notices to 
employees are customarily posted. Reasonable steps shall be taken by the Respondents to 

5 	ensure that the notices are not altered, defaced, or covered by any other Material. In the event 
that, during the pendency of these proceedings, the Respondents have gone out of business or 
closed the facility involved in these proceedings, the Respondents shall duplicate and mail, at 
their own exPense, a copy of the notice to all Current employees and former employees 
employed by the Respondents at any time since June 1, 2012. 

10 

Dated, Washington, D.C. January 13, 2014 

15 
Steven Davis 
Administrative Law Judge 

20 

25 

30 

35 

40 

45 

50 

13 
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APPENDIX 

NOTICE TO EMPLOYEES 

Posted by Order of the 
National Labor Relations Board 

An Agency of the United States Government 

The National Labor Relations Board has found that we violated Federal labor law and has ordered us to post and obey this Notice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 

Form, join, or assist a union 
Choose representatives to bargain with us on your behalf 
Act together with other employees for your benefit and protection 
Choose not to engage in any of these protected activities 

WE WILL NOT refuse to recognize and bargain in good faith with Local 78, Laborers International Union of North America, as the 
exclusive collective bargaining representative of our employees in the following appropriate bargaining unit: 

All full-time and regular part-time building and construction laborers employed by the 
Employer in the State of New Jersey but excluding all office clerical employees, managers, 
guards and supervisors as defined in the Act. 

WE WILL NOT make unilateral changes to your terms and conditions of employment. 

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the exercise of the rights guaranteed you by 
Section 7 of the Act. 

WE WILL recognize and upon request, bargain in good faith with Local 78, Laborers International Union of North America as your 
exclusive collective-bargaining representative with respect to your wages, hours, and other terms and conditions of employment 
and, if an agreement is reached, embody it in a signed document, and WE WILL continue to recognize the Union as your certified 
exclusive agent for 1 year commencing on the date we begin to bargain in good faith with the Union. 

WE WILL rescind, on the Union's request, any or all of the unilateral changes to your terms and conditions of employment made on 
or after June 1, 2012, and make you whole for any loss of earnings and other benefits attributable to the unilateral changes we have 
made. 

WE WILL at the Union's request, restore any or all of your terms and conditions of employment as established by the collective-
bargaining agreement which expired on April 30, 2012. 

WE WILL make you whole for any loss of earnings and other benefits suffered as a result of our discrimination against you. 

ENVIRONMENTAL CONTRACTORS, INC., AND KIELCZEWSKI 
CORP., ALTER EGOS AND A SINGLE EMPLOYER  

(Employer) 

Dated 	 By 

(Representative) 	 (Title) 

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor Relations Act. It conducts secret-ballot 
elections to determine whether employees want union representation and it investigates and remedies unfair labor practices by employers and unions. To find 
out more about your rights under the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board's Regional Office 
set forth below. You may also obtain information from the Board's website: www.nlrb.00v. 

20 Washington Place, 5th Floor 

Newark, New Jersey 07102-3110 

Hours: 8:30 a.m. to 5 p.m. 

973-645-2100. 

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE 
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST 

NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS 
NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S 

COMPLIANCE OFFICER, 973-645-3784 
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West Orange, NJ 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

ENVIRONMENTAL CONTRACTORS, INC., 
AND KIELCZEWSKI CORP., ALTER EGOS 
AND A SINGLE EMPLOYER 

and 
	 Case 22-CA-089865 

LOCAL 78, LABORERS INTERNATIONAL 
UNION OF NORTH AMERICA 

ORDER 

On January 13, 2014, Administrative Law Judge Steven Davis of the National Labor 

Relations Board issued his Decision in the above-entitled proceeding and, on the same date, 

the proceeding was transferred to and continued before the Board in Washington, D.C. The 

Administrative Law Judge found that the Respondent has engaged in certain unfair labor 

practices, and recommended that it take specific action to remedy such unfair labor practices. 

No statement of exceptions having been filed with the Board, and the time allowed for 

such filing having expired, 

Pursuant to Section 10(c) of the National Labor Relations Act, as amended, and Section 

102.48 of the National Labor Relations Board Rules and Regulations, the Board adopts the 

findings and conclusions of the Administrative Law Judge as contained in his Decision, and 

orders that the Respondent, Environmental Contractors, Inc., and Kielczewski Corp., alter egos 

and a single employer, their officers, agents, successors, and assigns, shall take the action set 

forth in the recommended Order of the Administrative Law Judge. 

Dated, Washington, D.C., February 27, 2014. 

By direction of the Board: 

/s/Roxanne L. Rothschild 

Associate Executive Secretary 
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Case: 14-2815 Document: 003111660328 Page: 1 	Date Filed: 06/M8/2014 

June 16, 2014 

AC0-093 
UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

NATIONAL LABOR RELATIONS BOARD 

Petitioner 	 No. 1  
V. 

ENVIRONMENTAL CONTRACTORS, INC. : 	Board Case No.: 
AND KIELCZEWSKI CORP., ALTER EGOS • 	22-CA-089865 
AND A SINGLE EMPLOYER 	 • 

Respondent 

JUDGMENT ENFORCING AN ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

Before: RENDELL, FISHER and GREENAWAY, Jr., Circuit Judges 

This cause was submitted upon the application of the National Labor 
Relations Board for summary entry of a judgment against Respondent, 
Environmental Contractors, Inc. and Kielczewski Corp., alter egos and a single 
employer, its officers, agents, successors, and assigns, enforcing its order dated 
February 27,2014, in Case No. 22-CA-089865, and the Court having considered 
the same, it is hereby 

ORDERED AND ADJUDGED by the Court that the Respondent 
Environmental Contractors, Inc. and Kielczewski Corp., alter egos and a single 
employer, its officers, agents, successors, and assigns, shall abide by said order 
(See Attached Order and Appendix). 

Mandate shall issue forthwith. 

BY THE COURT 

s/ Joseph A. Greenaway, Jr.  

Circuit Judge 

DATED: July 3, 2014 
PDB/cc: All Counsel of Record 

July 3, 2014 
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NATIONAL LABOR RELATIONS BOARD 

V. 

ENVIRONMENTAL CONTRACTORS, INC. AND KIELCZEWSKI CORP., 
ALTER EGOS AND A SINGLE EMPLOYER 

ORDER 

Environmental Contractors, Inc., and Kielczewski Corp West Orange, New 
Jersey, their officers, agents, successors, and assigns, shall 

1 
1. Cease and desist from 

(a) Refusing to recognize and bargain in good faith with Local 78, Laborers 
International Union of North America, as the exclusive collective 
bargaining representative of their employees in the following 
appropriate bargaining unit: 

All full-time and regular part-time building and construction 
laborers employed by the Employer in the State of New Jersey but 
excluding all office clerical employees, managers, guards and 
supervisors as defined in the At. 

(b) Making unilateral changes to the terms and conditions of employment of 
their bargaining unit employees. I 

(c) In any like or related manner interfering with, restraining, or coercing 
employees in the exercise of the rights guaranteed them by Section 7 of 
the Act. 

2. Take the following affirmative action necessary to effectuate the policies of 
the Act. 

(a) Recognize and upon request, bargain in good faith with Local 78, 
Laborers International Union of North America as the exclusive 
collective-bargaining representative of the unit employees with respect 
to wages, hours, and other terms and conditions of employment and, if 
an agreement is reached, embody .it in a signed document, and continue 

th to recognize e Union as the cernfied exclusive agent of their 
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employees in the unit described below for one year commencing on the 
date good faith bargain begins with the Union. 

(b) Rescind, on the Union's request, any or all of the unilateral changes to 
the unit employees' terms and conditions of employment made on or 
after April 23, 2012, and make the unit employees whole for any loss of 
earnings and other benefits attributable to the unilateral changes they 
have made. 

(c) At the Union's request, restore any or all of the terms and conditions of 
employment of unit employees as established by the collective-
bargaining agreement which expired on April 30, 2012. 

(d) Make their unit employees whole for any loss of earnings and other 
benefits suffered as a result of the discrimination against them, in the 
manner set forth in the remedy section of the decision. 

(e) Preserve and, within 14 days of a request, or such additional time as the 
Regional Director may allow for good cause shown, provide at a 
reasonable place designated by the Board or its agents, all payroll 
records, social security payment records, timecards, personnel records 
and reports, and all other records, including an electronic copy of such 
records if stored in electronic form, necessary to analyze the amount of 
backpay due under the terms of this Order. 

(f) Within 14 days after service by the Region, post at their facility in West 
Orange, New Jersey, copies in English, Spanish and Polish of the 
attached notice marked "Appendix." Copies of the notice, on forms 
• provided by the Regional Director for Region 22, after being signed by 
the Respondents' authorized representative, shall be posted by the 
Respondents and maintained for 60 consecutive days in conspicuous 
places including all places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the Respondents to ensure 
that the notices are not altered, defaced, or covered by any other 
material. In the event that, during the pendency of these proceedings, the 
Respondents have gone out of business or closed the facility involved in 
these proceedings, the Respondents shall duplicate and mail, at their 
own expense, a copy of the notice to all current employees and former 
employees employed by the Respondents at any time since June 1, 2012. 

2 
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APPENDIX 

NOTICE TO EMPLOYEES 

POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES 
COURT OF APPEALS ENFORCING AN ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 
An Agency of the United States Government 

The National Labor Relations Board has found that we violated Federal labor law 
and has ordered us to post and obey this Notice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 
Form, join, or assist a union 
Choose representatives to bargain with us on your behalf 
Act together with other employees for your benefit and protection 
Choose not to engage in any of these protected activities 

WE WILL NOT refuse to recognize and bargain in good faith with Local 78, 
Laborers International Union of North America, as the exclusive collective 
bargaining representative of our employees in the following appropriate bargaining 
unit: 

All full-time and regular part-time building and construction 
laborers employed by the Employer in the State of New Jersey 
but excluding all office clerical employees, managers, guards 
and supervisors as defined in the Act. 

WE WILL NOT make unilateral changes to your terms and conditions of 
employment. 

WE WILL NOT in any like or related manner interfere with, restrain, or coerce 
you in the exercise of the rights guaranteed you by Section 7 of the Act. 

WE WILL recognize and upon request, bargain in good faith with Local 78, 
Laborers International Union of North America as your exclusive collective-
bargaining representative with respect to your wages, hours, and other terms and 
conditions of employment and, if an agreement is reached, embody it in a signed 
document, and WE WILL continue to recognize the Union as your certified 
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exclusive agent for 1 year commencing on the date we begin to bargain in good 
faith with the Union. 

WE WILL rescind, on the Union's request, any or all of the unilateral changes 
to your terms and conditions of employment made on or after June 1, 2012, and 
make you whole for any loss of earnings and other benefits attributable to the 
unilateral changes we-have made. 

WE WILL at the Union's request, restore any or all of your terms and 
conditions of employment as-established by the collective-bargaining agreement 
which expired on April 30, 2012. 

WE WILL make you whole for any loss of earnings and other benefits suffered 
as a result of our discrimination against you. 

Environmental Contractors, Inc. and Kielczewski 
Corp., Alter Egos and a Single Employer 

(Employer) 

Dated: 	 By: 
(Representative) 	 (Title) 

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the 
National Labor Relations Act. It conducts secret ballot elections to determine whether employees want 
union representation and it investigates and remedies unfair labor practices by employers and unions. To 
find out more about your rights under the Act and how to file a charge or election petition, you may speak 
confidentially to any agent with the Board's Regional Office set forth below. You may also obtain 
information from the Board's website: www.nlrb.00v.  

20 VVashington Place, 5th Floor 
Newark, New Jersey 07102-3110 

Hours: 8:30 a.m. to 5 p.m. 
973-645-2100. 

THIS IS AN OFFICIAL NOTICE AND MOST NOT BE DEFACED BY ANYONE 

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST 
NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL ANY QUESTIONS CONCERNING THIS 

NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S 
COMPLIANCE OFFICER, (973) 645-3784. 

2 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 

ENVIRONMENTAL CONTRACTORS, INC., 
K1ELCZEWSKI CORPORATION AND THEIR 
ALTER EGO, SINGLE EMPLOYER AND/OR 
SUCCESSOR, BE CONSTRUCTION CORPORATION 

and 
	

Cases 22-CA-089865 
22-CA-136700 
22-CA-145173 
22-CA-172957 

LOCAL 78, LABORERS INTERNATIONAL 
UNION OF NORTH AMERICA 

ORDER CONSOLIDATING COMPLAINT, COMPLIANCE SPECIFICATION 
AND NOTICE OF HEARING  

Pursuant to Sections 102.33 and 102.54(b) of the Rules and Regulations of the 

Board, and to avoid unnecessary costs or delay, IT IS ORDERED THAT Cases 22-CA-

089865, 22-CA-136700, 22-CA-145173 and 22-CA-172597, which are based on 

charges filed by the Union against Respondents are consolidated and that the 

Consolidated Complaint is consolidated with the Compliance Specification in this matter. 

This Consolidated Complaint, Compliance Specification and Notice of Hearing is 

based on charges filed by Local 78, Laborers International Union of North American, (the 

Union). It is issued pursuant to Section 10(b) of the National Labor Relations Act, 29 

U.S.C. § 151 et seq. (the Act) and sections 102.15 and 102.54 of the Rules and Regulations of 

the National Labor Relations Board (Board) and alleges that Environmental Contractors, Inc., 



(Respondent ECI), Kielczewski Corporation (Respondent Kielczewski Corp') and BE 

Construction Corporation (Respondent BE Construction and collectively Respondents), alter 

egos, a single employer and/or successor, have violated the Act as described below. 

	

1. 	(a) 	Charge 22-CA-136700 was filed by the Union on September 12, 2014 

and a copy was served by regular mail on Respondents on September 15, 2014. 

(b) Charge 22-CA-145173 was filed by the Union on January 23, 2015 and a 

copy was served by regular mail on Respondents on January 28, 2015. 

(c) Charge 22-CA-172957 was filed by the Union on March 31, 2016 and a 

copy was served by regular mail on Respondents on March 31, 2016. 

	

2. 	At all material times, Respondents have been corporations with an office and 

place of business in West Orange, New Jersey (Respondents' facility), and have been 

contractors in the construction industry performing residential and commercial demolition, 

asbestos abatement, mold and lead removal. 

	

3. 	At all material times, Respondents have had substantially identical 

management, business purposes, operations, equipment, customers, supervision and 

ownership. 

	

4. 	About December 13, 2013, Respondent BE Construction was established by 

Respondent Kielczewski as a disguised continuation of Respondent Kielczewski. 

	

5. 	Respondent Kielczewski established Respondent BE Construction, as described 

above in paragraph 4, for the purpose of evading its responsibilities under the Act. 

2 



6. 	Based on the operations and conduct described above in paragraphs 2 through 

5, Respondent Kielczewski and Respondent BE Construction are, and have been at all 

material times, alter egos and a single employer within the mpaning of the Act. 

7. At all material times, Respondents have been affiliated business enterprises 

with common officers, ownership, directors, management, and supervision; have formulated 

and administered a common labor policy; have shared common premises and facilities; have 

provided services for and made sales to each other; have interchanged personnel with each 

other; have interrelated operations with common administration, equipment, purchasing and 

sales; and have held themselves out to the public as a single-integrated business enterprise. 

8. Based on its operations described above in paragraph 7, Respondents constitute 

a single integrated business enterprise and a single employer within the meaning of the Act. 

9. In conducting their operations described above in paragraph 2, during the 12-

month period ending June 1, 2017, Respondents performed services valued in excess of 

$50,000 in States outside the State of New Jersey. 

10. At all material times, Respondents have been employers engaged in commerce 

within the meaning of Section 2(2), (6), and (7) of the Act. 

11. At all material times, the Union has been a labor organization within the 

meaning of Section 2(5) of the Act. 

12. The following employees of Respondents (the Unit) constitute a unit 

appropriate for the purposes of collective bargaining within the meaning of Section 9(b) of 

the Act: 

All full-time and regularqmrt-time building and 
construction laborers employed by the 

3 



Employer in the State of New Jersey, but 
excluding all office clerical employees, 
managers, guards and supervisors as defined in 
the Act. 

13. On April 23, 2012, the Board certified the Union as the exclusive collective-

bargaining representative of the Unit. 

14. At all times since about April 23, 2012, based on Section 9(a) of the Act, the 

Union has been the exclusive collective-bargaining representative of the Unit. 

15. On January 13, 2014, Administrative Law Judge (AU) Steven Davis issued his 

Decision and Order in Case 22-CA-089865, finding Respondent ECI and Respondent 

Kielczewski Corp. were alter egos and a single employer and that Respondent Kielczewski 

was a disguised continuance of Respondent ECI, established to evade its responsibilities 

under the Act. 

16. AU J Davis also found that Respondent ECI and Respondent Kielczewski 

violated Section 8(a)(1) and (5) of the Act by refusing to recognize and bargain with the 

Union and by reducing wages and benefits of unit employees without notice to the Union or 

providing the Union with an opportunity to bargain over the changes. 

17. On February 27, 2014 the Board affirmed AU J Davis's Decision. 

18. On July 3, 2014 the United States Court of Appeals for the Third Circuit 

enforced the Board's Order in National Labor Relations Board v. Environmental 

Contractors, Inc. and Kielczewski Corp., alter egos and a single employer, Case 14-2815 (3d 

Cir., July 3, 2014). 



19. On about June 16, 2014, the Union again requested that Respondents recognize 

it as the exclusive collective-bargaining representative of the Unit and bargain collectively 

with the Union as the exclusive collective-bargaining representative of the Unit. 

20. Since about June 16, 2014, Respondents have failed and refused to recognize 

and bargain with the Union as the exclusive collective-bargaining representative of the Unit. 

21. Since about March 1, 2014, Respondents have changed the wages and benefits 

of the Unit by reducing wages and benefits of the Unit without notice to the Union and 

without affording the Union an opportunity to bargain with the Respondents. 

22. Since about November 17, 2014, the Union has requested orally and in writing, 

that Respondents furnish the Union with the following information: payroll and financial 

information necessary for a payroll audit. 

23. The information requested by the Union, as described above in paragraph 22 is 

necessary for, and relevant to, the Union's performance of its duties as the exclusive 

collective-bargaining representative of the Unit. 

24. Since about December 26, 2014, Respondents, by Slawomir Kielczewski, in 

writing, has failed and refused to furnish the Union with the information requested by it as 

described above in paragraph 22. 

25. About January 1, 2014, Respondent BE Construction purchased the business of 

Respondent Kielczewski Corp., and since then has continued to operate the business of 

Respondent Kielczewski Corp. in basically unchanged form, and has employed as a majority 

of its employees individuals who were previously employees of Respondent Kielczewski 

Corp. 

5 



26. Based on its operations described above in paragraph 25, Respondent BE 

Construction has continued the employing entity and is a successor to• Respondent 

Kielczewski Corp. 

27. Before engaging in the conduct described above in paragraph 25, Respondent 

BE Construction was put on notice of Respondent Kielczewski Corp.'s actual liability in 

Board Case 22—CA-089865 orally, by Slawomir Kielczewski, President, Respondent 

Kielczewski Corp., to Barbara Reed the President and an agent of Respondent BE 

Construction. 

28. Based on the conduct and operations described above in paragraphs 25 through 

27, Respondent BE Construction has continued the employing entity with notice of 

Respondent Kielczewski Corp's actual liability to remedy its unfair labor practices, and 

Respondent BE Construction is a successor to Respondent Kielczewski Corp. 

29. By the conduct described above in paragraphs 19 through 24, Respondents have 

been failing and refusing to bargain collectively and in good faith with the exclusive 

collective-bargaining representative of its employees within the meaning of Section 8(d) of 

the Act in violation of Section 8(a)(1) and (5) of the Act. 

REMEDY 

As part of the remedy for the unfair labor practices alleged above in paragraphs 16 and 

19 through 24, the General Counsel seeks an Order requiring that Respondents send, by United 

States mail, copies of the Notice to Employees to all individuals employed in the Unit since April 

23, 2012. 
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General Counsel also seeks all other relief that may be just and proper to remedy the 

unfair labor practice alleges. 

COMPLIANCE SPECIFICATION  

WHEREFORE, in order to liquidate the amount owed by Respondent and to avoid 

unnecessary cost or delays, the undersigned issues this compliance specification and alleges 

as follows: 

1. 	As a result of the conduct described above in paragraphs 16 and 21 of the 

Consolidated Complaint, bargaining unit employees are entitled to backpay in the manner and 

amount computed as follows and reflected in ATTACHMENT A: 

(a) The backpay period for bargaining unit employees begins on April 23, 

2012, the date Respondents unilaterally changed unit employees' terms 

and conditions of employment, and the backpay period has not ended. 

(b) An appropriate measure of the earnings that all bargaining unit employees 

would have received during the backpay period is based on an average of 

the actual hours worked or projected to have been worked by all 

employees during the backpay period. Using this formula, the earnings 

estimations are calculated on the average hours worked per pay period 

based on records provided by Respondent Kielczewski Corp. 

(c) The average weekly hours worked by employees was determined by 

reviewing Respondent ECI's payroll for the time period 1/1/2012 through 

4/21/2013. There was work available during 44 weeks during that period. 

The total amount of hours worked during the review period was divided 
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by 44 weeks to get the average number of hours worked per week. There 

were 5372 total number of hours worked by bargaining unit employees 

during the payroll review period. There were 44 weeks of work during 

that period. The total number of hours worked (5372) divided by the 

number of weeks in which there was work (44), equals 122.09 of average 

hours worked per week/pay period. 

(d) There are 268 weeks in the backpay period starting 4/23/2012 and 

calculated through 6/17/2017. Respondents owe 122.09 hours of pay for 

each of these weeks. (268 weeks X 122.09 hours per week = 32,720 total 

hours owed.) 

(e) The backpay was calculated using the Class A Rate of $30.55 per hour 

from the May 1, 2007 extended collective bargaining agreement. 32,720 

hours owed X $30.55 per hour = $999,596 backpay owed by 

Respondents. 

(f) The Backpay was reduced by interim earnings. Respondent Kielczewski 

Corp.'s payroll shows total Interim Earnings from 1/1/2012 through 

4/21/2013 of $168,296.22. Not all of this timeframe falls within the 

backpay period. The $168,296.22 was divided by 6 calendar quarters for 

the period 1/1/2012 through 4/21/2013 for which payroll records were 

analyzed. $168,296.22 divided by 6 calendar quarters, equals $28,049.27 

per quarter. This interim earnings amount was entered on the 



BackpayTEC calculation for each quarter falling within the backpay 

period. 

(g) Respondent BE Construction's payroll shows total interim earnings from 

3/24/2016 through 4/21/2016 of $42,893.77. 	All of this payroll 

timeframe falls within the backpay period, so the $42,893.77 was divided 

by 2 calendar quarters to equal $21,446.89 each quarter. This amount 

was entered as interim earnings for each of 2016 QTR 1 and 2026 QTR 2. 

(h) To calculate interest on backpay, the total backpay owed of $999,596 was 

divided by 268 weeks in the backpay period, to arrive at an average 

weekly pay amount owed of $3,729.84. This amount was entered into the 

BackpayTEC program for each week to calculate interest owed on 

backpay and to calculate the Excess Tax Liability owed. 

2. As a result of the conduct described above in paragraphs 16 and 21 of the 

Consolidated Complaint, Respondents are required to pay benefit fund contributions 

based on the collective-bargaining agreement which expired on April 30, 2012, and 

the period after the expiration of the Agreement. 

(a) Respondents were required to make total Fund contributions totaling 

$20.07 per hour worked by bargaining unit employees. The amount owed 

is broken down per Fund and is reflected in ATTACHMENT B. 

(b) Fund contributions for all unit employees were calculated based on the 

average hours of work per pay period during the backpay period 

multiplied by the fund rate. 
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(c) Respondents are additionally required to pay interest based on their 

delinquencies. The Fund's established practice has been to seek interest 

pursuant to 29 U.S.C. §1132(g)(2)(B) and as calculated pursuant to 26 

U.S.C. §6621, and this practice comports with the Board's Order that 

interest calculations be made in accordance with Merryweather Optical 

Co., 240 NLRB 1212, 1216 fn. 7(i979). 

3. The estimated total amount of Taxable Income for each year is based on the 

calculations for backpay in this Compliance Specification for each year of 2012, 

2013, 2014, 2015, 2016 and 2017 and is summarized in ATTACHMENT A. Using 

this total estimated Taxable Income for the various years, federal and state taxes 

were estimated using the federal and state tax rates for the appropriate years. The 

federal rates are based on filing taxes as Single filing status. 

(a) The estimated total amount of taxes owed for 2012,2013., 2014, 2015, 2016 

and 2017 would have been the amounts set forth in ATTACHMENT A. 

The estimated total of these amounts are $172,304 for federal tax and 

$33,510 for state tax. 

(b) The total estimated amount of the lump sum award that is subject to this 

excess tax award is $820,190 and is set forth in ATTACHMENT A. The 

lump sum amount is based on the backpay calculations described in this 

Specification. 1 The amount of taxes owed in 2017 is based on the current 

1 Interest continues to accrue until the payment is made. The lump sum amount will need to be adjusted when backpay is 
paid to the discriminatees to include interest. 

IO 



federal and state tax rates and on the assumption that discriminatees will be 

filing their taxes as Single.2 

(c) The estimated adverse tax consequences is the difference between the 

amount of taxes on the lump sum amount being paid in 2017 and the amount 

of taxes that would have been charged if these amounts were paid when the 

backpay was earned in 2012, 2013, 2014, 2015, 2016 and 2017. 

(d) The estimated excess tax liability payment that is to be made to 

discriminatees is also taxable income and causes additional tax liabilities. 

ATTACHMENT A also includes a calculation for these supplemental taxes. 

This amount is called the incremental tax liability. The incremental tax 

includes all of the taxes that the discriminatees will owe on the excess tax 

payment. This estimated incremental tax is calculated using the federal tax 

rate used for calculating taxes for the backpay award and the average state 

tax rate for 2017. This estimated amount is reflected in ATTACHMENT 

A. 

(e) The estimated Total Excess Taxes is the total tax consequences for 

discriminatees receiving a lump-sum award covering a backpay period 

longer than 1-year. 	The estimated Total Excess Taxes owed to 

discriminatees, which is determined by adding the Excess Taxes and 

Incremental Taxes, is reflected in ATTACHMENT A. 

2 Although the backpay period continues to accrue to the present date, there is no excess tax liability for backpay that 
would have been earned in the year a lump sum award is made. 
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Summarizing the facts and figures above and denoted in ATTACHMENTS A and B, 

Respondents' obligation covered by this Compliance Specification, in accordance with the 

Board's Order, will be substantially discharged by payment of $820,190 for wages, $68,752 

interest on backpay, $656,690 for fund contributions, and $184,969 of excess tax liability 

owed as a result of Respondents' unlawful 'conduct for the time period covered in this 

Specification and -continues to accrue. ResPondents additionally owe interest computed 

according to Board policy, as stated in New Horizons for the Retarded, 283 NLRB 1173 

(1987), compounded daily as prescribed in Kentucky River Medical Center, 356 NLRB No. 

8 (2010), less all tax withholdings as required by Federal, state, and municipal law. 

WHEREFORE, it is requested that an Order be entered consistent with the above. 

NOTICE OF HEARING  

PLEASE TAKE NOTICE THAT on the October 25, 2017, at 9:30 a.m. and 

consecutive days thereafter until concluded, at the National Labor Relations Board, 

Region 22 hearing room located at 20 Washington Place, 5th  Floor, Newark, New Jersey, 

a hearing will be conducted before a duly designated Administrative Law Judge of the 

National Labor Relations Board on the allegations set forth in the above Consolidated 

Complaint and Compliance Specification, at which time you will have the right to appear in 

person, or otherwise, and give testimony. The procedures to be followed at the hearing are 

described in the attached form NLRB-4668. The procedure to request a postponement of the 

hearing is described in the attached form NLRB-4338. 
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ANSWER REQUIREMENT  

Respondents are notified that, pursuant to Sections 102.20, 102.21, and 102.56 of the 

Board's Rules and Regulations, they must file an answer to the Consolidated Complaint and 

Compliance Specification. 

Therefore, the Respondents shall, within 21 days from the date of this Consolidated 

Complaint, Compliance Specification and Notice of Hearing, file with the undersigned 

Regional Director, acting in this matter as an agent of the National Labor Relations Board, an 

original and four (4) copies of an answer to the Consolidated Complaint and Compliance 

Specification and shall immediately serve a copy thereof on each of the other parties. Unless 

filed electronically in a pdf form, Respondents should file an original copy of the answer to 

the Consolidated Complaint and Compliance Specification with this office and shall also 

serve a copy of the answer on each of the other parties. The answer must be received by this  

office on or before August 21 , 2017, or postmarked no later than August 20, 2017.  

An answer may also be filed electronically by using the E-Filing system on the 

Agency's website. In order to file an answer electronically, access the Agency's website at 

http://vvww.nlrb.gov,  click on E-Gov, then click on the E-Filing, and then follow the detailed 

instructions. The responsibility for the receipt and usability of the answer rests exclusively 

upon the sender. Unless notification on the Agency's website informs users that the 

Agency's E-Filing system is officially determined to be in technical failure because it is 

unable to receive documents for a continuous period of more than 2 hours after 12:00 noon 

(Eastern Time) on the due date for filing, a failure to timely file the answer will not be 

excused on the basis that the transmission could not be accomplished because the Agency's 
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website was off-line or unavailable for some other reason. The Board's Rules and 

Regulations require that such answer be signed and sworn to by the Respondents or by a duly 

authorized agent with appropriate power of attorney affixed. See Section 102.21 and 

102.56(a). If the answer being filed electronically is a pdf document containing the required 

signature, no paper copies of the answer need to be transmitted to the Regional Office. 

However, if the electronic version of an answer to this Consolidated Complaint, Compliance 

Specification and Notice of Hearing is not a pdf file containing the required signature, the E-

filing rules require that such answer containing the required signature be submitted to the 

Regional Office by traditional means within three (3) business days after the date of 

electronic filing. Service of the answer on each of the other parties must be accomplished in 

conformance with the requirements of Section 102.114 of the Board's Rules and Regulations. 

The answer may not be filed by facsimile transmission. If no answer is filed, the Board may 

find, pursuant to a Motion for Default Judgment, that the allegations in the Consolidated 

Complaint and Compliance Specification are true. 

As to all matters set forth in Compliance Specification paragraphs 1 to 3 that are 

within the knowledge of Respondents, including but not limited to the various factors 

entering into the computation of gross backpay, a general denial is not sufficient. See Section 

102.56(b) of the Board's Rules and Regulations, a copy of which is attached. Rather, the 

answer must state the basis for any disagreement with any allegations that are within the 

Respondents' knowledge, and set forth in detail Respondents' position as to the applicable 

premises and furnish the appropriate supporting figures. 
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If no answer is filed or if an answer is filed untimely, the Board may, find, pursuant to 

a Motion for Default Judgment, that the allegations in the Consolidated Complaint and 

Compliance Specification are true. If the answer fails to deny allegations of the Compliance 

Specification paragraphs 1 to 3 in the manner required under Section 102.56(b) of the Board's 

Rules and Regulations, and the failure to do so is not adequately explained, the Board may fmd 

those allegations in the Compliance Specification are true and preclude Respondent from 

introducing any evidence controverting those allegations. 

As to all matters set forth in the Compliance Specification that are within the 

knowledge of Respondents, including but not limited to the various factors entering into the 

computation of gross backpay, a general denial is not sufficient. See Section 102.56(b) of the 

Board's Rules and Regulations, a copy of which is attached. Rather, the answer must state 

the basis for any disagreement with any allegations that are within the Respondents' 

knowledge, and set forth in detail Respondents' position as to the applicable premises and 

furnish the appropriate supporting figures. 

Dated at Newark, New Jersey on the 31st  day of July, 2017. 

David E. Leach III, Regional Director 
National Labor Relations Board 
Region 22 
20 Washington Place, 5th  Floor 
Newark, New Jersey 07102 

15 



Backpay period: 

4/23/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

NLRB Backpay Calculation 	 1 

Case Name: ECl/Kielczewski Corp/BE Construction 

ATTACHMENT A 

Year Qtr Week 
End 

Gross 
Backpay 

Quarter 
Interim 

Earnings 

Interim Net Backpay Expenses 

	

Medical 	Net Backpay & 

	

Expenses 	Expenses 

2012 
2012 
2012 

2 
2 
2 

4/7 
4/14 
4/21 

2012 2 4/28 3,729.85 
2012 2 5/5 3,729.85 
2012 2 5/12 3,729.85 
2012 2 5/19 3,729.85 
2012 2 5/26 3,729.85 
2012 2 6/2 3,729.85 
2012 2 6/9 3,729.85 
2012 2 6/16 3,729.85 
2012 2 6/23 3,729.85 
2012 2 6/30 3,729.85 
2012 2 Total 37,299 28,049 9,249 9,249 

2012 3 7/7 3,729.85 
2012 3 7/14 3,729.85 
2012 3 7/2.1 3,729.85 
2012 3 7/28 3,729.85 
2012 3 8/4 3,729.85 
2012 3 8/11 3,729.85 
2012 3 8/18 3,729.85 
2012 3 8/25 3,729.85 
2012 3 9/1 3,729.85 
2012 3 9/8 3,729.85 
2012 3 9/15 3,729.85 
2012 3 9/22 3,729.85 
2012 3 9/29 3,729.85 
2012 3 Total 48,488 28,049 20,439 20,439 

2012 4 10/6 3,729.85 
2012 4 10/13 3,729.85 
2012 4 10/20 3,729.85 
2012 4 10/27 3,729.85 
2012 4 11/3 3,729.85 
2012 4 11/10 3,729.85 
2012 4 11/17 3,729.85 
2012 4 11/24 3,729.85 
2012 4 12/1 3,729.85 
2012 4 12/8 3,729.85 
2012 4 12/15 3,729.85 
2012 4 12/22 3,729.85 
2012 4 12/29 3,729.85 
2012 4 Total 48,488 28,049 20,439 20,439 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly CaIc 



Backpay period: 

4/23/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

NLRB Backpay Calculation 	 2 

Case Name: ECl/Kielczewski Corp/BE Construction 

ATTACHMENT A 

Year Qtr Week 
End 

Gross 
Backpay 

Quarter 
Interim 

Earnings 
Net Backpay Interim 

Expenses 
Medical 	Net Backpay & 

Expenses 	Expenses 

2013 1 1/5 3,729.85 
2013 1 1/12 3,729.85 
2013 1 1/19 3,729.85 
2013 1 1/26 3,729.85 
2013 1 2/2 3,729.85 
2013 1 2/9 3,729.85 
2013 1 2/16 3,729.85 
2013 1 2/23 3,729.85 
2013 1 3/2 3,729.85 
2013 1 3/9 3,729.85 
2013 1 3/16 3,729.85 
2013 1 3/23 3,729.85 
2013 1 3/30 3,729.85 
2013 1 Total 48,488 28,049 20,439 " 20,439 

2013 2 4/6 3,729.85 
2013 2 4/13 3,729.85 
2013 2 4/20 3,729.85 
2013 2 4/27 3,729.85 
2013 2 5/4 3,729.85 
2013 2 5/11 3,729.85 
2013 2 5/18 3,729.85 
2013 2 5/25 3,729.85 
2013 2 6/1 3,729.85 
2013 2 6/8 3,729.85 
2013 2 6/15 3,729.85 
2013 2 6/22 3,729.85 
2013 2 6/29 3,729.85 
2013 2 Total 48,488 28,049 20,439 20,439 

2013 3 7/6 3,729.85 
2013 3 7/13 3,729.85 
2013 3 7/20 3,729.85 
2013 3 7/27 3,729.85 
2013 3 8/3 3,729.85 
2013 3 8/10 3,729.85 
2013 3 8/17 3,729.85 
2013 3 8/24 3,729.85 
2013 3 8/31 3,729.85 
2013 3 9/7 3,729.85 
2013 3 9/14 3,729.85 
2013 3 9/21 3,729.85 
2013 3 9/28 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation 	 3 

Case Name: 

ATTACHMENT A 

ECl/Kielczewski Corp/BE Construction 

Backpay period: 

4/23/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

Year Qtr Week 
End 

Quarter Gross 	 Interim 	Medical 	Net Backpay & Interim 	Net Backpay Backpay 	 Expenses 	Expenses 	Expenses Earnings 
2013 3 Total 48,488 	 48,488 	 48,488 

2013 4 10/5 3,729.85 
2013 4 10/12 3,729.85 
2013 4 10/19 3,729.85 
2013 4 10/26 3,729.85 
2013 4 11/2 3,729.85 
2013 4 11/9 3,729.85 
2013 4 11/16 3,729.85 
2013 4 11/23 3,729.85 
2013 4 11/30 3,729.85 
2013 4 12/7 3,729.85 
2013 4 12/14 3,729.85 
2013 4 12/21 3,729.85 
2013 4 12/28 3,729.85 
2013 4 Total 48,488 	 48,488 	 48,488 

2014 1 1/4 3,729.85 
2014 1 1/11 3,729.85 
2014 1 1/18 3,729.85 
2014 1 1/25 3,729.85 
2014 1 2/1 3,729.85 
2014 1 2/8 3,729.85 
2014 1 2/15 3,729.85 
2014 1 2/22 3,729.85 
2014 1 3/1 3,729.85 
2014 1 3/8 3,729.85 
2014 1 3/15 3,729.85 
2014 1 3/22 3,729.85 
2014 1 3/29 3,729.85 
2014 1 Total 48,488 	 48,488 	 48,488 

2014 2 4/5 3,729.85 
2014 2 4/12 3,729.85 
2014 2 4/19 3,729.85 
2014 2 4/26 3,729.85 
2014 2 5/3 3,729.85 
2014 2 5/10 3,729.85 
2014 2 5/17 3,729.85 
2014 2 5/24 3,729.85 
2014 2 5/31 3,729.85 
2014 2 6/7 3,729.85 
2014 2 6/14 3,729.85 
2014 2 6/21 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation , 	 4 

Case Name: 

ATTACHMENT A 

ECl/Kielczewski Corp/BE Construction 
Backpay period: 

4/23/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

Year Qtr Week 
End 

Quarter Gross 	 Interim 	Medical 	Net Backpay & Interim 	Net Backpay Backpay 	 Expenses 	Expenses 	Expenses Earnings 
2014 2 6/28 3,729.85 
2014 2 Total 48,488 	 48,488 	 48,488 

2014 3 7/5 3,729.85 
2014 3 7/12 3,729.85 
2014 3 7/19 3,729.85 
2014 3 7/26 3,729.85 
2014 3 8/2 3,729.85 
2014 3 8/9 3,729.85 
2014 3 8/16 3,729.85 
2014 3 8/23 3,729.85 
2014 3 8/30 3,729.85 
2014 3 9/6 3,729.85 
2014 3 9/13 3,729.85 
2014 3 9/20 3,729.85 
2014 3 9/27 3,729.85 
2014 3 Total 48,488 	 48,488 	 48,488 

2014 4 10/4 3,729.86 
2014 4 10/11 3,729.85 
2014 4 10/18 3,729.85 
2014 4 10/25 3,729.85 
2014 4 11/1 3,729.85 
2014 4 11/8 3,729.85 
2014 4 11/15 3,729.85 
2014 4 11/22 3,729.85 
2014 4 11/29 3,729.85 
2014 4 12/6 3,729.85 
2014 4 12/13 3,729.85 
2014 4 12/20 3,729.85 
2014 4 12/27 3,729.85 
2014 4 Total 48,488 	 48,488 	 48,488 

2015 1 1/3 3,729.85 
2015 1 1/10 3,729.85 
2015 1 1/17 3,729.85 
2015 1 1/24 3,729.85 
2015 1 1/31 3,729.85 
2015 1 2/7 3,729.85 
2015 1 2/14 3,729.85 
2015 1 2/21 3,729.85 
2015 1 2/28 3,729.85 
2015 1 3/7 3,729.85 
2015 1 3/14 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation 	 5 

Case Name: 

ATTACHMENT A 

ECl/Kielczewski Corp/BE Construction 
Backpay period: 

4/23/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

Year Qtr 
Week 
End 

Quarter 
Gross 	 Interim 	Medical 	Net Backpay & 

Interim 	Net Backpay Expenses 	Expenses 	Expenses Backpay 	Earnings 
2015 1 3/21 3,729.85 
2015 1 3/28 3,729.85 
2015 1 Total 48,488 	 48,488 	 48,488 

2015 2 4/4 3,729.85 
2015 2 4/11 3,729.85 
2015 2 4/18 3,729.85 
2015 2 4/25 3,729.85 
2015 2 5/2 3,729.85 
2015 2 5/9 3,729.85 
2015 2 5/16 3,729.85 
2015 2 5/23 3,729.85 
2015 2 5/30 3,729.85 
2015 2 6/6 3,729.85 
2015 2 6/13 3,729.85 
2015 2 6/20 3,729.85 
2015 2 6/27 3,729.85 
2015 2 Total 48,488 	 48,488 	 48,488 

2015 3 7/4 3,729.85 
2015 3 7/11 3,729.85 
2015 3 7/18 3,729.85 
2015 3 7/25 3,729.85 
2015 3 8/1 3,729.85 
2015 3 8/8 3,729.85 
2015 3 8/15 - 	3,729.85 
2015 3 8/22 3,729.85 
2015 3 8/29 3,729.85 
2015 3 9/5 3,729.85 
2015 3 9/12 3,729.85 
2015 3 9/19 3,729.85 
2015  3 9/26 3,729.85 
2015  3 Total 48,488 	 48,488 	 48,488 

2015 4 10/3 3,729.85 
2015 4 10/10 3,729.85 
2015 4 10/17 3,729.85 
2015 4 10/24 3,729.85 
2015 4 10/31 3,729.85 
2015 4 11/7 3,729.85 
2015 4 11/14 3,729.85 
2015 4 11/21 3,729.85 
2015 4 11/28 3,729.85 
2015 4 12/5 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



Backpay period: 

4/23/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

NLRB Backpay Calculation 	 6 

Case Name: ECl/Kielczewski Corp/BE Construction 

ATTACHMENT A 

Year Qtr Week 
End 

Gross 
Backpay 

Quarter 
Interim 

Earnings 

Interim Net Backpay 	Expenses 

	

Medical 	Net Backpay & 

	

Expenses 	Expenses 

2015 
2015 
2015 

4 
4 
4 

12/12 
12/19 
12/26 

3;729.85 
3,729.85 
3,729.85 

2015 4 Total 48,488 48,488 48,488 

2016 1 1/2 3,729.85 
2016 1 1/9 3,729.85 
2016 1 1/16 3,729.85 
2016 1 1/23 3,729.85 
2016 1 1/30 3,729.85 
2016 1 2/6 3,729.85 
2016 1 2/13 3,729.85 
2016 1 2/20 3,729.85 
2016 1 2/27 3,729.85 
2016 1 3/5 3,729.85 
2016 1 3/12 3,729.85 
2016 1 3/19 3,729.85 
2016 1 3/26 3,729.85 
2016 1 Total 48,488 21,447 27,041 27,041 

2016 2 4/2 3,729.85 
2016 2 4/9 3,729.85 
2016 2 4/16 3,729.85 
2016 2 4/23 3,729.85 
2016 2 4/30 3,729.85 
2016 2 5/7 3,729.85 
2016 2 5/14 3,729.85 
2016 2 5/21 3,729.85 
2016 2 5/28 3,729.85 
2016 2 6/4 3,729.85 
2016 2 6/11 3,729.85 
2016 2 6/18 3,729.85 
2016 2 6/25 3,729.85 
2016 2 Total 48,488 21,447 27,041 27,041 

2016 3 7/2 3,729.85 
2016 3 7/9 3,729.85 
2016 3 7/16 3,729.85 
2016 3 7/23 3,729.85 
2016 3 7/30 3,729.85 
2016 3 8/6 3,729.85 
2016 3 8/13 3,729.85 
2016 3 8/20 3,729.85 
2016 3 8/27 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly CaIc 



Backpay period: 

4/23/2012 to 6/17/2017 Interest 	6/17/201.7 
calculated to: 

NLRB Backpay Calculation 	 7 

Case Name: ECl/Kielczewski Corp/BE Construction  

ATTACHMENT A 

Year Qtr Week 
End 

Quarter Gross Interim Backpay 	Earnings 

Interim Net Backpay 	Expenses 
Medical 	Net Backpay & 

Expenses 	Expenses 

2016 3 9/3 3,729.85 
2016 3 9/10 3,729.85 
2016 3 9/17 3,729.85 
2016 3 9/24 3,729.85 
2016 3 Total 48,488 '48,488 48,488 

2016 4 10/1 3,729.85 
2016 4 10/8 3,729.85 
2016 4 10/15 3,729.85 
2016 4 10/22 3,729.85 
2016 4 10/29 3,729.85 
2016 4 11/5 3,729.85 
2016 4 11/12 3,729.85 
2016 4 11/19 3,729.85 
2016 4 11/26 3,729.85 
2016 4 12/3 3,729.85 
2016 4 12/10 3,729.85 
2016 4 12/17 3,729.85 
2016 4 12/24 3,729.85 
2016 4 12/31 3,729.85 
2016 4 Total 52,218 52,218 52,218 

2017 1 1/7 3,729.85 
2017 1 1/14 3,729.85 
2017 1 1/21 3,729.85 
2017 1 1/28 3,729.85 
2017 1 2/4 3,729.85 
2017 1 2/11 3,729.85 
2017 1 2/18 3,729.85 
2017 1 2/25 3,729.85 
2017 1 3/4 3,729.85 
2017 1 3/11 3,729.85 
2017 1 3/18 3,729.85 
2017 1 3/25 3,729.85 
2017 1 4/1 3,729.85 
2017 1 Total 48,488 48,488 48,488 

2017 2 4/8 3,729.85 
2017 2 4/15 3,729.85 
2017 2 4/22 3,729.85 
2017 2 4/29 3,729.85 
2017 2 5/6 3,729.85 
2017 2 5/13 3,729.85 
2017 2 5/20 3,729.85 

File: Ed I spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation 	 8 

Case Name: ECl/Kielczewski Corp/BE Construction 

 

Backpay period: 

   

ATTACHMENT A 4/23/2012 to 6/17/2017 

 

Interest 	6/17/2017 
calculated to: 

 

     

Year Qtr Week 
End 

Quarter Gross Interim Backpay 	
Earnings 

Interim Net Backpay Expenses Medical 	Net Backpay & 
Expenses 	Expenses 

2017 2 5/27 3,729.85 
2017 2 6/3 3,729.85 
2017 2 6/10 3,729.85 
2017 2 6/17 3,729.85 
2017 2 6/24 
2017 2 7/1 
2017 2 Total 41,028 41,028 41,028 

Totals 
	820,190 	 820,190 

Net Backpay (Withholdings) 	820,190 

Expenses (No Withholdings) 

Daily Compound Interest (No Withholdings) 	68,752 

Total Backpay, Expenses and Interest 	888,941 
Notes 

1/ 
2/ 
3/ 
4/ 
5/ 
6/ 
7/ 
8/ 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation 	 1 

ase Name: ECl/Kielczewski Corp/BE Construction 

 

Backpay period: 

   

4CHMENT A 4/23/2012 to 6/17/2017 

 

Interest 	6/17/2017 
calculated to:  

 

     

Quarter Week 	Gross 	 r 	Interim 	Medical 	Net Backpay & Qtr 	 Interim 	Net Backpay End Backpay 

	

	 Expenses 	Expenses 	Expenses Earnings  

i  Adjusted Taxes for Lump Sum Backpay 

Case Name: ECl/Kielczewski Corp/BE Construction 

ATTACHMENT A 

Year 
Taxable 
Income 	Filing Status 	State 

(Backpay) 
Federal Tax 	State Tax 

2008 0 Single Filer 	AZ 0 0 

2009 0 Single Filer 	AZ 0 0 

2010 0 Single Filer 	AZ 0 0 

2011 0. Single Filer 	AZ I  0 0 

2012 50,127 Single Filer 	NJ 8,562 2,301 

2013 137,854 Single Filer 	NJ 31,892 6,322 

2014 193,952 Single Filer 	NJ 47,862 8,894 

2015 193,952 Single Filer 	NJ I  47,610 8,894 

2016 154,788 Single Filer 	NJ 36,377 7,098 

Taxes Paid: 172,304 33,510 

Sum 
'00 to 16 730,673 Single Filer 	•NJ 245,165 33,507 

2017 89,516 
Excess Tax on Backpay: 72,861 0 

Incremental Tax on Backpay: 57,681 

Total Excess Tax on Backpay: 130,541 

Interest on ) 
Backpay: 68,752 Tax on Interest: 27,226 3,153 

Incremental Tax on Interest: 24,049 

Total Excess Tax on Interest: 54,428 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



4 '‘ 

NLRB Backpay 'Calculation 

•ase Name: EC*ielczewski Corp/BE Construction 

 

Backpay period: 

4/23/20.12 to 6/17/2017 

   

4CHMENT A 

 

Interest 	6/17/2017 
calculated V to: 

 

     

     

Week Gross Qtr End Backpay 

Quarter 
Interim 

Eàrninqs  

Interim 	Medical 	Net Backpay & Net Backpay,  txpenses 	Expenses 	Expenses 

	

Additional Tax Liability: 	0 

	

Total Excess Tax Liabi ity: 	184,969' 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



ENVIRONMENTAL CONTRACTORS, INC AND 
KIELCZEWSKI CORPORATION AND 
BE CONSTRUCTION CORP, ALTER EGOS AND 
A SINGLE EMPLOYER 
Cases 22-CA-089865, 22-CA-136700, 22-CA-145173, 22-CA-172957 

APPENDIX B 

FONDS Hourly Rate —Hours Owed Amount Owed 

Welfare $8.85 32,720 $289,572 

Pension $5.15 32,720 $168,508 

Annuity $4.45 32,720 $145,604 

Training $0.92 32,720 $30,102 

LECET $0.25 32,720 $8,180 

Health & Safety $0.05 32,720 $1,636 

LEROF $0.40 32,720 $13088 

$656,690 TOTAL FUNDS OWED THROUGH 6/17/2017 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 

ENVIRONMENTAL CONTRACTORS, 
KIELCZEWSKI CORPORATION & THEIR 
ALTO EGO, SINGLE EMPLOYER AND/OR 
SUCCESSOR, BE CONSTRUCTION 
CORPORATION 

and 

LOCAL 78 LABORERS INTERNATIONAL 
UNION OF NORTH AMERICA 

Case 22-CA-136700; 22-CA- 
089865; 22-CA-145173; 22-
CA-172957 

AFFIDAVIT OF SERVICE OF: Order Consolidating Complaint, Compliance 
Specification and Notice of Hearing 

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that 
on July 31, 2017, I served the above-entitled document(s) by certified or regular mail, as noted 
below, upon the following persons, addressed to them at the following addresses: 

CERTIFIED MAIL  

WALDO H. CARKHUFF, ESQ. 
CARKHUFF & RADMIN, ESQS. 
598 - 600 SOMERSET ST 
NORTH PLAINFIELD, NJ 07060-4943 

RAYMOND G. HEINEMAN, ESQ. 
KROLL, HEINEMAN, CARTON LLC 
METRO CORPORATE CAMPUS I 
99 WOOD AVENUE SOUTH, SUITE 307 
ISELIN, NJ 08830-2715 

REGULAR MAIL  
SLAWOMIR KIELCZEWSKI 
ENVIRONMENTAL CONTRACTORS, 
KIELCZEWSKI CORPORATION AND BE 
CONSTRUCTION CORP. 
235 WATCHUNG AVE 
WEST ORANGE, NJ 07052-5520 



LOCAL 78 LABORERS INTERNATIONAL 
UNION OF NORTH AMERICA 
30 CLIFF ST FL' 6 
NEW YORK, NY 10038-285.  

July 31,2011  

  

EnterNAME, Designated Agent of NLRB  
Name 

  

 

Date 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 

Environmental, Contractors, Inc., 
Kielczewski Corporation and their Alter Ego, 
Single Employer and/Or successor, BE Construction Cases: 22-CA-089865 
Corporation 22-CA-136700 

22-CA-145173 

and 
22-CA-172957 

Local 78, Laborers International Union of 
North America 

ANSWER TO ORDER CONSOLIDATING COMPLAINT, COMPLIANCE 
SPECIFICATION AND NOTICE OF HEARING 

BE Construction Corporation ("BE"), by and through its attorneys 

Carkhuff & Radmin, P.C. as and for its Answer to Order Consolidating Complaint 

brought by Local 78, Laborers International Union of North America says as 

follows: 

1: 	(a) 	Respondent BE is without sufficient information to form an 

Answer to Paragraph 1(a) of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

(b) Respondent BE is without sufficient information to form an 

Answer to Paragraph 1(b) of the;Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

(c) Respondent BE is Without sufficient information to form an 

Answer to Paragraph 1(c) of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

2. 	Respondent BE admits to having an office and place Of business in 

West Orange, New Jersey, and have been contractors in the construction industry. 

CARKIiuFr& RADM IN 

AlTORNEYS AT'LAW 

598-600 SOMERSET STREET 

NORTH PLAINFIELD. NJ 07060 



BE does not occupy the same space at the West Orange premises as do 

Respondents, ECI and Kielczewski Corp. 

3. Respondent BE denies the allegations set forth in Paragraph 3 of 

the Order Consolidating Complaint, Compliance Specification. 

4. Respondent BE denies the allegations set forth in Paragraph 4 of 

the Order Consolidating Complaint, Compliance Specification. 

5. Respondent BE denies the allegations set forth in Paragraph 5 of 

the Order Consolidating Complaint, Compliance Specification. 

6. Respondent BE denies the allegations set forth in Paragraph 6 of 

the Order Consolidating Complaint, Compliance Specification. 

7. Respondent BE denies the allegations set forth in Paragraph 7 of 

the Order Consolidating Complaint, Compliance Specification. 

8. Respondent BE denies the allegations set forth in Paragraph 8 of 

the Order Consolidating Complaint, Compliance Specification. 

9. Respondent BE is without sufficient information to form an 

Answer to Paragraph 9 (insofar as it has no knowledge of the value of the services 

of Respondents ECI and Kielczewski Corp.), of the Order Consolidating 

Complaint, Compliance Specification and leave Local 78 and Laborers 

International Union to its proofs. 

10. Respondent BE is without sufficient information to form an 

Answer to Paragraph 10 (insofar as BE is unaware of those employees of 

Respondents ECI and Kielczewski Corp.), of the Order Consolidating Complaint, 

Compliance Specification and leave Local 78 and Laborers International Union to 

its proofs. 

11. Respondent BE is without sufficient information to form an 

Answer to Paragraph 11 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

CARK1.11.1171,  & RADM IN 

ATFORNEYS AT LAW 

598-600 SOMERSET STREET 

slORTII PLAINFIELD, NJ 07060 



12. Respondent BE is without sufficient information to form an 

Answer to Paragraph 12 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

13. Respondent BE is without sufficient information to form an 

Answer to Paragraph 13 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

14. Respondent BE is without sufficient information to form an 

Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

15. Respondent BE is without sufficient information to form an 

Answer to Paragraph 15 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

16. Respondent BE is without sufficient information to form an 

Answer to Paragraph 16 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

17. Respondent BE is without sufficient information to form an 

Answer to Paragraph 17 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

18. Respondent BE is Without sufficient information to form an 

Answer to Paragraph 18 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

19. Respondent BE is without sufficient information to form an 

Answer to Paragraph 19 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs 

with respect to Respondent's ECI and Kielczewski Corp. BE denies the residual 
of the allegations in Paragraph 19. 

20. Respondent BE is without sufficient information to form an 

Answer to Paragraph 20 of the Order Consolidating Complaint, Compliance 

CARKHUFF & RADMIN 

ATTORNEYS AT LAW 

598-600 SOMERSET STREET 

VORTI-1 PLAINFIELD, NI 07060 



Specification and leave Local 78 and Laborers International Union to its proofs 

with respect to Respondent's'ECI and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 20. 

21. Respondent BE is without sufficient information to form an 

Answer to Paragraph 21 of the Order Consolidating CoMplaint, Compliance 

Specification and leave Local 78 and Laborers International Union tO its proofs 

with respect to Respondent's ECI and Kielczewski Corp. BE denies the residual 

of the 411egations in Paragraph 21, 

22. _ Respondent BE is without sufficient inforination to form an 

Answer to Paragraph 22 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 4nd Laborers International Union to its proofs 

with respect to Respondent's ECI,  and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 22. 

23. Respondent BE is without sufficient information to form an 

Answer to Paragraph 23 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

24. Respondent BE is without sufficient information W form an 

Answer to Paragraph 24 of the Order Consolidating Complaint;  Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

25. Respondent BE denies the allegations set forth in Paragraph 25 of 

the Order Consolidating Complaint, Compliance Specification. 

26. Respondent BE denies the allegations set fOrth in.Paragraph 26 of 

the Order Consolidating Complaint, Compliance Specification. 

27. Respondent BE, denies the allegatiOns set forth in Paragraph 27 of 

the Order Consolidating Complaint, Compliance Specification. 

28. Respondent BE denies the allegations set forth in Paragraph 28 of 

the Order Consolidating Complaint, Compliance Specification. 

CARKHUFD & RADMIN 

AlTORNEYS Al LAW 

598-600 SOMERSET STREET 

NORTH PlAINFIELD, NJ 07060 



Date; 

   

a H. Carkhuff 

29. 	Respondent BE denies the allegations set forth in Paragraph 29 of 

the Order Consolidating Complaint, Compliance Specification. 

REMEDY 

Insofar as BE has at no time had either a legal or equitable relationship 

with Respondents ECI and Kielczewski Corp., this matter should be dismissed 

forthwith. 

COMPLIANCE SPECIFICATION 

1. BE alleges it is not subject to the National Labor Relations Act, 29 

U.S.C. § 151 set seq. ("the Act") and the Rules and Regulations promulgated 

thereunder, nor sections 102.33 and 102.54(b) thereof and is not a successor 

corporation of entity to Environmental Contractors, Inc, and Kielczewski Corp. 

As such the Compliance Specification allegations are inapplicable to BE. 

2. BE is a duly organized and operating New Jersey Corporation, 

having been qualified as a Women's Minority Business under NJSA 17A:46. 

3. Barbara Reed is the President and sole shareholder of BE and, 

having read the Complaint, Answers and compliance specifications set forth 

herein, certifies that said responses by BE Corporation are accurate and 

truthful to the best of her knowledge and understanding. 

Barbara Reed, President 

Carkhuff & Radrnin, P.C. 
Attorneys for B 	struction Corp. 

ff.5 

NJ Bar 268861971-NJ 

CALIKHUFF & RADM IN 

ATTOItNEY8 AT LAW 

598-600 SOMERSET STREET 

'CIRTE 1LAINFIE.15), NJ 07060 



RECEIVED-J.' 
NLRB-REGION 22 

NEWARK. NJ 

2011AUG 16 PM 11:'5 
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United States Government 

NATIONAL LABOR RELATIONS BOARD 
Region 22 

.20 Washington Place'- 5th Floor 

Newark, NJ 07102 

  

December 1,2017 

Via Electronic and U.S. MaiL 

Waldo H. Carkhuff, Esq. 
Carkhuff & Radmin, PC 
598-600 Somerset Street 
North Plainfield, NJ 07060 

Re: 
	

Environmental .Contractors, Inc., 
Kielczewski Corp., and their alter ego, single 
employer and/or successor, BE 
.construction Corp.  
Cases 22-CA-089865, et al. 

Dear Mr. CarkhUff: 

Thank you for sending a draft of an Amended Answer to.  the Order Consolidating 
Complaint, Compliance Specification and Notice of Hearing in this matier. The amendments 
you propose to Answer the Complaint allegations address the issues which we discussed. Thank 
for limiting the issues to be litigated to those that are actually in contention. 

With respect to your Answer to the Compliance Specification, please be advised 
that your Answer is defective pursuant to _Section 102.56(b) of the NLRB's Rules and 
Regulations. In that regard, Section 102.56(b), "contents of answer to specification" •  
provides that: "The anSwer shall specifically admit, deny, Or explain each and every 
allegation of the.  specification, unless the respondent is WithoUt knoWledge, in which case the 
respondent shall sO state,. such statement operating as a denial. Denials shall fairly meet the 
substance of the allegations of the specification at issue. When a respondent intends to deny 
only a part of an allegation, the respondent shall specify so much of it as is true and.  shall 
• deny only the remainder:As to all Matters within the knowledge of the respondent, including 
but not limited ta the Various factors entering into the computation of gross backpay, a 
general denial shall not stiffice. As to such Matters, if the respondent disputes either the 
accuracy of the figures in the specification Or the premises on which they are based, the 
answer shall Specifically State the basis for such disagreement, setting forth in detail the 
respondent's position as to the applicable preMises and furnishing the appropriate supporting 
figures." 

In your Answer to the Compliance Specification you failed to respond with 
specificity to the allegations in the Specification, including those concerning the back pay 



and other amounts currently owing and the premises on which these amounts are based. 
Moreover, you failed to provide alternative calculations. Thus in your Answer of August 
8, 2017 you failed to address the allegations in the Compliance Specification but only• 
generally stated that BE "is not subject to the National, Labor Relations Act, 29 U.S.C. 
Section 151 et seq. ('the Act') and the Rules and Regulations promulgated thereunder, 
nor sections 102.33 and 102.54(b) thereof and is not a successor corporation of entity to 
Environmental Contractors, Inc. and Kielczewski Corp. As such the Compliance 
Specification allegations are inapplicable to BE." Additionally, you stated that "BE is a 
duly organized and operating New Jersey Corporation, having been qualified as a 
Women's Minority business under NISA 17A:46." The Answer thus fails to respond 
with specificity to the Specification allegations and provides no supporting figures. 

Additionally, in your proposed Amended Answer you indicated that, in the event 
your client is found to be subject to the allegations of the• Compliance Specification, the 
Specification computations are "inaccurate an erroneously based insofar as the same are 
inconsistent with the assumptions (payroll), made and set forth therein, to wit; (a) the 
commence date is incorrect; (b) back pay, both the period for and projections are 
inaccurate; (c) BE has pcit seen nor received records provided by Kielczewski Corp. or 
Ed, (d) BE is not a successor corporation or entity to Environmental Contractors, Inc. 
and Kielczewski Corp." 

Your proposed Amended Answer to the Specification is also deficient. In this 
regard, you do not specify how the Specification computations are erroneous or 
inaccurate or inconsistent with the assumptilons made. Nor do you outline how the 
commence date is inaccurate nor do you provide an alternative date. Additionally, you do 
not specify how the period for and projectiOns of backpay are inaccurate, nor do you 
provide specific alternatives. Neither do . you posit an alternative to basing the 
computations on records provided by Kielczewski Corp. or ECI. Again, you provide no 
figures to support your general denial. 

Section 102.56(c) of the NLRB's Rules and Regulations, "Effect of failure to 
answer or to plead specifically and in detail to backpay allegations of specification." states 
in relevant part, "...If the respondent files an answer to the specification but fails to deny any 
allegation of the specification in the manner required by paragraph (b) of this section, and the 
failure so to deny is not adequately explained, such allegation shall be deemed to be admitted 
to be true, and may be so found by the Board without the taking of evidence supporting such 
allegation, and the respondent shall be precluded from introducing any evidence 
controverting the allegation." 

Please be advised that if you fail to file an amended Answer that comports with 
the requirements of Section 102.56(b) of the Rules and Regulations by the close of 
business on December 15, 2017, the Region will file a motion asking that the allegations 
not properly answered be deemed admitted without evidence and that you and the above-
referenced employers be• precluded from offering evidence to controvert them. 



Thank you for your kind attention to this matter. 

Very truly yours, 

Bert Dice-Goldberg 
Counsel for the General Counsel 



EXHIBIT 8 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 

ENVIRONMENTAL CONTRACTORS, INC., 
KIELCZEWSKI CORPORATION AND THEIR 
ALTER EGO, SINGLE EMPLOYER AND/OR 
SUCCESSOR, BE CONSTRUCTION CORPORATION 

and 

LOCAL 78, LABORERS INTERNATIONAL 
UNION OF NORTH AMERICA 

Cases 22-CA-089865 
22-CA-136700 
22-CA-145173 
22-CA-172957 

ORDER RESCHEDULING HEARING 

IT IS ITEREBY ORDERED that the hearing in the above-entitled matter is rescheduled 
from October 25, 2017 to January 9, 2018 at 9:30 a.m. at 20 WASHINGTON PLACE, 5TH 
FLOOR, NEWARK, NJ 07102-3110. The hearing will continue on consecutive days until 
concluded. 

Dated: October 19, 2017 

% ,C7 . 	,---' 

DAVLD E. LEACH HI 
REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS BOARD 
REGION 22 
20 WASHINGTON PL 
FL 5 
NEWARK, NJ 07102-3127 

f 
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UNITED STATES OF AMERICA 
BEFORE T E NATIONAL LABOR RELATIONS BOARD 

REGION 22 

'Environmental Contractors, Inc., 
Kielczewslci Corporation and their Alter Ego, 
Single Employer and/or successor, BE .Construction 
Corporation 

and 

Local 78, Laborers International Union of 
-North .America 

Cases: 22-CA-089865 
22-CA-136700 
22-CA-145173 
22-CA-172957 

AMENDED ANSWER TO ORDER CONSOLIDATING COMPLAINT, 
COMPLIANCE SPECIFICATION AND NOTICE OF REARING 

BE Construction Corporation ("BE"), by and through its attorneys 

Carlchuff & Radmin, P.C. as and for its Amended Answer to Order Consolidating 

Complaint brought by Local 78, Laborers International Union of North America 

says as follows: 

1. 	(a) 	Respondent BE admits to receiving due service of process 

on it; but is without sufficient information to form an Answer to Paragraph 1.(a) of 

the Order Consolidating Complaint, Compliance Specification and leave Local 78 

and Laborers International Union to its proofs. 

(b) Respondent BE admits to receiving due service Of process 

on it; but is without sufficient information to form an Answer to Paragraph 1(b) of 

the :Order Consolidating Complaint, Compliance Specification and leave Local 78 

and Laborersintemational Union to its:proofs. 

(c) Respondent BE admits to receiving due service of process 

on it; but is 'without :sufficient inforrnation to form an Answer to Paragraph 1(c) of 

the Order Consolidating Complaint, compliance Specification and leave Local 78 

and Laborers International Union to its proofs. 



2. Respondent BE admits to having an office and place of business in 

West Orange, New Jersey, and have been contractor's in the-construction industry. 

BE does not occupy the same space at the West Orange premises as do 

Respondents,.ECI and Kielczewski Corp. 

3. Respondent BE denies. the allegations set forth in Paragraph 3 of 

the-Order Consolidating Complaint, Compliance Specification. 

4. Respondent BE denies the allegations set forth in Paragraph 4 of 

the Order Consolidating Complaint, Compliance Specification. 

5. Respondent BE denies the allegations set forth in Paragraph 5 of 

the Order Consolidating Complaint, Compliance Specification. 

6. Respondent BE denies the allegations set forth in Paragraph 6 of 

the Order Consolidating Complaint, Compliance Specification. 

7. .Respondent BE denies the allegations set forth in Paragraph 7 of 

the Order Consolidating Complaint, Compliance Specification. 

8. Respondent BE denies the allegations set forth in Paragraph 8 of 

the Order Consolidating Complaint, Compliance Specification: 

9. Respondent BE is without sufficient information to fotm an 

Answer to Paragraph 9 (insofar as. it  has no knowledge-of the value of the services 

of Respondents Ed I and KielcZewski Corp.), of the Order Consolidating 

Complaint, compliance Specification .and leave Local 78 and:Laborers 

International Union to its proofs. 

10. Respondent BE is without sufficient information to form an 

Answer to Paragraph 10 (insofar a§ BE is unaware of those employees of 

Respondents ECI and KielczeW§lciCOrp.), of the Order 'Consolidating Complaint, 

Compliance Specification and leaVe Local 78 and Laborers International Union to 

its proofs. 

11. Respondent BE admits the allegations set forth in Paragraph 11 of 

the Order Consolidating Complaint, Compliance Specification. 



12. Respondent BE admits that Section 9(b) of the Act is as stated in 

the Complaint. Respondent BE denies that Section 9(b) is applicable to it. 

13. Respondent BE admits the allegations set forth in Paragraph 13 of 

the Order Consolidating Complaint, Compliance Specification. 

14. Respondent BE is without sufficient information to form an 

Answer to Paragraph 14 of the Order Consolidating.  Complaint, Compliance 

Specification and leave .Local 78 and Laborers Intemational.Union to its proofs. 

- 15. 	Respondent BE admits only that on January 13, 2014 

Administrative Law Judge 'Steven Davis, ("AU"), issued his Decision and Order 

in Case- 22-CA-08965. 

16. Respondent BE repeats its Answer in Pai-agraph 15. 

17. Respondent BE admits the allegations set forth in Paragraph 17 of 

the Order Consolidating Complaint, Compliance Specification. 

18. Respondent BE admits theallegations set forth in Paragraph 1-8 of 

the Order Consolidating Complaint, Compliance Specification. 

19. Respondent BE is without sufficient information to form an 

Answer to Paragraph 19 of the Order Consolidating Complaint, 'Compliance 

Specification and leave Local 78 and Laborers International Union to .its proofs 

with respect td Respondent's ECI• and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 19. 

20. Respondent BE is without sufficient information to form an 

Answer to Paragraph 20 of the Order Consolidating Complaint, Compliance 

SpecificatiOn and leave Local 78 and LaborersInternational Union to its proofs 

with respect to Resporident's ECI and Kielczewski'Corp. B. denies the residual 

of the allegations in.Paragraph 20. - 

21. Respondent BE is without sufficient information to form an 

Answer to Paragraph 21 of the. Order Consolidating 'Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs 



with respect to Respondent's ECI arid Kielczewski .Corp. BE denies the residual 
1 

of the allegations in Paragraph 21. 

22. Respondent BE is without sufficient information to form an 

Answer to Paragraph 22 of the Order Consolidating Complaint;Comphance 

Specification and leave Local 78 and Laborers International Union to its proofs 

with respect to Respondent's ECI and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 22. 

23. Respondent BE is without sufficient information to form an 

Answer to Paragraph 23 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 arid Laborers International Union to its proofs. 

24. Respondent BE is without sufficient information to form an 

Answer to Paragraph 24 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

25. Respondent BE denies the allegations set forth in Paragraph 25 of 

the Order Consolidating Complaint, !Compliance Specification. 

26. Respondent BE denies the allegations set forth in Paragraph 26 Of 

the Order Consolidating Complaint, Compliance Specification. 

27. Respondent BE denies the allegations set forth in Paragraph 27 of 

the Order Consolidating Complaint;Compliance Specification. 

28. Respondent BE denies the allegations set forth in Paragraph 28 of 

the Order Consolidating Complaint,Compliance Specification. 

29.- Respondent BE denies the allegation § set forth in Paragraph 29 of 

• the Order Consolidating Complaint, Compliance Specification. 

REMEDY  

Insofar as BE has at no time had.eitlier a legal or equitable relationship 

with Respondents ECI and Kielczewski Corp., this matter should be dismissed 

forthwith. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 

Environmental Contractors, Inc., 
Kielczewski Corporation and their Alter Ego, 
Single Employer and/or successor, BE Construction Cases: 22-CA-089865 
Corporation 22-CA-136700 

22-CA-145173 

and 
22-CA-172957 

Local 78, Laborers International Union of 
North America 

SECOND AMENDED ANSWER TO ORDER CONSOLIDATING 
COMPLAINT, COMPLIANCE SPECIFICATION AND NOTICE OF 

HEARING 

BE Construction Corporation ("BE"), by and through its attorneys 

Carkhuff & Radmin, P.C. as and for its Second Amended Answer to Order 

Consolidating Complaint brought by Local 78, Laborers International Union of 

North America says as follows: 

1. 	(a) 	Respondent BE admits to receiving due service of process 

on it; but is without sufficient information to form an Answer to Paragraph 1(a) of 

the Order Consolidating Complaint, Compliance Specification and leave Local 78 

and Laborers International Union to its proofs. 

(b) Respondent BE admits to receiving due service of process 

on it; but is without sufficient information to form an Answer to Paragraph 1(b) of 

the Order Consolidating Complaint, Compliance Specification and leave Local 78 

and Laborers International Union to its proofs. 

(c) Respondent BE admits to receiving due service of process 

on it; but is without sufficient information to form an Answer to Paragraph 1(c) of 



the Order Consolidating Complaint, Compliance Specification and leave Local 78 

and Laborers International Union to its proofs. 

2. Respondent BE admits to having an office and place of business in 

West Orange, New Jersey, and have been contractors in the construction industry. 

BE does not occupy the same space at the West Orange premises as do 

Respondents, ECI and Kielczewski Corp. 

3. Respondent BE denies the allegations set forth in Paragraph 3 of 

the Order Consolidating Complaint, Compliance Specification. 

4. Respondent BE denies the allegations set forth in Paragraph 4 of 

the Order Consolidating Complaint, Compliance Specification. 

5. Respondent BE denies the allegations set forth in Paragraph 5 of 

the Order Consolidating Complaint, Compliance Specification. 

6. Respondent BE denies the allegations set forth in Paragraph 6 of 

the Order Consolidating Complaint, Compliance Specification. 

7. Respondent BE denies the allegations set forth in Paragraph 7 of 

the Order Consolidating Complaint, Compliance Specification. 

8. Respondent BE denies the allegations set forth in Paragraph 8 of 

the Order Consolidating Complaint, Compliance Specification. 

9. Respondent BE is without sufficient information to form an 

Answer to Paragraph 9 (insofar as it has no knowledge of the value of the services 

of Respondents ECI and Kielczewski Corp.), of the Order Consolidating 

Complaint, Compliance Specification and leave Local 78 and Laborers 

International Union to its proofs. 

10. Respondent BE is without sufficient information to form an 

Answer to Paragraph 10 (insofar as BE is unaware of those employees of 

Respondents ECI and Kielczewski Corp.), of the Order Consolidating Complaint, 

Compliance Specification and leave Local 78 and Laborers International Union to 

its proofs. 



11. Respondent BE admits the allegations set forth in Paragraph 11 of 

the Order Consolidating Complaint, Compliance Specification. 

12. Respondent BE admits that Section 9(b) of the Act is as stated in 

the Complaint. Respondent BE denies that Section 9(b) is applicable to it. 

13. Respondent BE admits the allegations set forth in Paragraph 13 of 

the Order Consolidating Complaint, Compliance Specification. 

14. Respondent BE is without sufficient information to form an 

Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

15. Respondent BE admits only that on January 13, 2014 

Administrative Law Judge Steven Davis, ("AU"), issued his Decision and Order 

in Case 22-CA-08965. 

16. Respondent BE repeats its Answer in Paragraph 15. 

17. Respondent BE admits the allegations set forth in Paragraph 17 of 

the Order Consolidating Complaint, Compliance Specification. 

18. Respondent BE admits the allegations set forth in Paragraph 18 of 

the Order Consolidating Complaint, Compliance Specification. 

19. Respondent BE is without sufficient information to form an 

Answer to Paragraph 19 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs 

with respect to Respondent's ECI and Kielczewslci Corp. BE denies the residual 

of the allegations in Paragraph 19. 

20. Respondent BE is without sufficient information to form an 

Answer to Paragraph 20 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs 

with respect to Respondent's ECI and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 20. 



21. Respondent BE is without sufficient information to form an 

Answer to Paragraph 21 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs 

with respect to Respondent's ECI and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 21. 

22. Respondent BE is without sufficient information to form an 

Answer to Paragraph 22 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs 

with respect to Respondent's ECI and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 22. 

23. Respondent 13E is without sufficient information to form an 

Answer to Paragraph 23 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

24. Respondent BE is without sufficient information to form an 

Answer to Paragraph 24 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

25. Respondent BE denies the allegations set forth in Paragraph 25 of 

the Order Consolidating Complaint, Compliance Specification. 

26. Respondent BE denies the allegations set forth in Paragraph 26 of 

the Order Consolidating Complaint, Compliance Specification. 

27. Respondent BE denies the allegations set forth in Paragraph 27 of 

the Order Consolidating Complaint, Compliance Specification. 

28. Respondent BE denies the allegations set forth in Paragraph 28 of 

the Order Consolidating Complaint, Compliance Specification. 

29, 	Respondent BE denies the allegations set forth in Paragraph 29 of 

the Order Consolidating Complaint, Compliance Specification. 



REMEDY 

Insofar as BE has at no time had either a legal or equitable relationship 

with Respondents ECI and Kielczewski Corp, this matter should be dismissed 

forthwith. 

COMPLIANCE SPECIFICATION 

1. BE alleges it is not subject to the National Labor Relations Act, 29 

U.S.C. § 151 set seq. ("the Act") and the Rules and Regulations promulgated 

thereunder, nor sections 102.33 and 102.54(b) thereof and is not a successor 

corporation or entity to Environmental Contractors, Inc. and/or Kielczewski Corp. 

BE further alleges that not being a successor corporation or entity of 

Environmental Contractors, Inc. and/or Kielczewski Corp„ it does not have now 

nor did it ever have the sufficiency of data to either acknowledge nor deny with 

specificity any allegations in the Specification, including those concerning back 

pay and other amounts then or currently owing. Accordingly, BE is unable to 

identify and/or apply with sufficient specificity the computational premise(s) 

upon which plaintiff bases the same. BE states that it was incorporated in the 

State of New Jersey on December 13, 2013, and, as such, any computation based 

upon an inception/commencement date must be so restructured therein. 

Furthermore, these computations are based upon estimates despite the fact that 

Respondent has provided exact payroll records of BE post December 13, 2013. 

2. In the event BE is, however, is found to be subject to such 

Compliance Specifications, then computations made in said Complaint are 

inaccurate and/or erroneously based insofar as these disregard the correct date of 

inception/commencement and, accordingly, are inconsistent with the assumptions 

made and set forth therein, to wit; (a) the commence date need be re-established; 

then reapplied; (b) back pay, both the period for and projections are accordingly, 

inaccurate; (c) BE has not seen nor received records provided by Kielczewski 

Corp. or Ed, (d) BE is not a successor corporation or entity to Environmental 

Contractors, Inc. and/or Kielczewski Corp. BE further alleges that not being a 

successor corporation or entity of Environmental Contractors, Inc. and/or 



Kielczewski Corp., it does not have now nor did it have the sufficiency of data to 

either acknowledge nor deny with specificity any allegations in the Specification, 

including those concerning back pay and other amounts then or currently owing. 

Accordingly, BE is unable to identify and/or apply with sufficient specificity the 

computational premises upon which plaintiff basis the same, BE states that it was 

incorporated in the State of New Jersey, on December 13, 2013, and, as such, any 

computation based upon an inception commencement date is so restructured 

therein. Furthermore, these computations are based upon estimates despite the fact 

that Respondent has provided exact payroll records of BE post December 13, 

2013. 

3. 	BE is a duly organized and operating New Jersey Corporation, 

having been qualified as a Women's Minority Business under NJSA 17A:46, such 

substantiating its claim that it is not a successor corporation of entity to 

Environmental Contractors, Inc. and Kielczewski Corp. BE further alleges that 
not being a successor corporation or entity of Environmental Contractors, Inc. 

and/or Kielczewski Corp., it does not have now nor did it ever have the 

sufficiency of data to either acknowledge nor deny with specificity any 

allegations in the Specification, including those concerning back pay and other 

amounts then or currently owing. Accordingly, BE is unable to identify and/or 

apply with sufficient specificity the computational premises upon which plaintiff 

bases the same, BE states that it Was incorporated in the State of New Jersey on 

December 13, 2013, and, as such any computation based upon an 

inception/commencement date must be restructured therein. Furthermore, these 

computations are based upon estimates despite the fact that Respondent has 

provided exact payroll records of BE post December 13, 2013. 



,5 
.Barbara Reed, resis ent 

C 	ction Corp. 

aldo H. Carkhuff 
NJ Bar 268861971-NJ 

4. 	Barbara Reed is the President and sole shareholder of BE and, 

having read the Complaint, Answers and compliance specifications set forth 

herein, certifies that said responses by BE Corporation are accurate and 

truthful to the best of her knowledge and understanding. 

C 	tiff & Radmin, P.C. 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

DIVISION:OF JUDGES 

ENVIRONMENTAL CONTRACTORS, INC., 
KIELCZEWSKI CORPORATION AND THEIR.  
ALTER EGO,.SINGLE EMPLOYER AND/OR 
SUCCESSOR, BE CONSTRUCTION CORPORATION 

and 
	

Cases 22-CA-089865 
22-CA-136700 
22-CA-145173 
22-CA-172957 ° 

LOCAL 78, LABORERS INTERNATIONAL 
UNION OF NORTH AMERICA 

GENERAL COUNSEL'S MOTION TO STRIKE 
PORTIONS OF RESPONDENT'S ANSWER 

Counsel for the General Counsel respectfully requests the Administrative Law 

Judge enter an Order striking portions of the Second Amended Answer to the Order 

Consolidating Complaint, Compliance Specification and Notice of Hearing filed by BE 

Construction Corp., herein "Respondent BE," on December 29, 2017 in the above-

captioned matter, under the National Labor Relations Board's Rules and Regulafions, 

herein "the Board's Rules," Section 102.24 and 102.56, on the basis that those portions of 

the Second Amended Answer are deficient, as they do not meet the specificity 

requirements of the Board's Rules, and on the basis of the following: 



1. On July 31, 2017, the Regional Director for Region 22 of the National Labor 

Relations Board, herein "the Region," duly served Respondent BE with an Order 

Consolidating Complaint, Compliance Specification and Notice of Hearing in Cases 22-

CA-089865, et al., herein the Complaint and Specificatipn, (Attached hereto as Exhibit 

1), in which, at page 7 et seq., in the Compliance Specification section, herein "the 

Specification," the Region set forth the alleged backpay, benefit fund contributions and 

tax liabilities due under the Board's Order in Case 22-CA-089865, which was enforced 

by the U.S. Court of Appeals for the Third Circuit. Environmental Contractors, Inc., and 

Kielczewski Corp., alter egos and a single employer, Case No. 22-CA-089865 (Jan. 20, 

2014), aff d (Feb. 27, 2014), enf d as NLRB v. Environmental Contractors, Inc. and 

Kielczewski Corp., alter egos and a single employer, No. 14-2815 (3d Cir., July 3, 2014) 

(unpublished)(ALJD, Board Order and Third Circuit Decision attached hereto as Exhibit 

2). 

2. On August 14, 2017, Respondent filed its original Answer to the Complaint 

and Specification (Attached hereto as Exhibit 3). After telephone conversations between 

Counsel for the General Counsel and Counsel for Respondent BE, and after Counsel for 

Respondent BE sent two draft Amended Answers, Counsel for the General Counsel 

informed Counsel for Respondent BE, by letter dated December 1, 2017, that unless 

Respondent BE cured the deficiencies in its Answer, that the General Counsel would file 

this Motion (Letter of December 1, 2017 attached hereto as Exhibit 4). 

3. Respondent BE filed its Amended Answer on December 28, 2017 (Attached 

hereto as Exhibit 5). 

2 



4. Respondent BE filed its Second Amended Answer on Decembdr 29, 2017 

(Attached hereto as ,Exhibit 6). 

5. As discussed in the General Counsel's letter of December 1, 2017, Respondent 

BE's Second Amended Answer is still deficient under the Board's Rules, and the 

following portions of Respondent BE's Answer should be stricken: 

a. Respondent BE contends at paragraph 1 of the Compliance section of its 

Second Amended Answer that "it does not have now nor did it ever have the sufficiency 

of data to either acicnowledge nor deny with specificity any allegations in the 

Specification, including those concerning back pay and other amounts then or currently 

owing." Respondent BE further asserts that it is therefore "unable to identify and/or 

apply with sufficient specificity the computational premise(s) upon which plaintiff bases 

the same." 

b. Section 102.56(b) of the Board's Rules and Regulations states that "The 

answer shall specifically admit, deny, or explain each and every allegation of the 

specification, unless the respondent is without knowledge, in which case the respondent 

shall so state, such statement operating as a denial." The rule goes on to state that "As to 

all matters within the knowledge of the respondent, including but not limited to the 

various factors entering into the computation of gross backpay, a general denial shall not 

suffice. As to such matters if the respondent disputes either the accuracy of the figures in 

the specification or the premises on which they are based, the answer shall specifically 

Respondent BE also asserts it is not subject to the Act and not a successor to the two 
other Respondent's. These issues are appropriately dealt with in the Complaint 
allegations and Respondent's Amended Answer thereto, not in its Answer to the 
Compliance Specification. 
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state the basis for such disagreement, setting forth in detail the respondent's position as to 

the applicable premises and furnishing the appropriate supporting figures." 

c. For Respondent to assert that it is without knowledge sufficient to either affirm 

or deny the allegations in the Specification is disingenuous at best. Counsel for 

Respondent BE has, for five years, also been Counsel for Respondent Environmental 

Contractors, Inc., herein "Respondent ECI," and Respondent Kielczewslci Corp, herein 

"Respondent K Corp." All three entities used the same accountant. Crucially, Barbara 

Reed, Respondent BE' s President, who was the Office Manager/Administrative Manager 

of Respondents ECI and K.Corp., was, on information and belief, the individual who 

compiled the documents used by the Region to devise the calculations in the 

Specification. The Region based the Specification on payroll records from Respondent 

ECI, Respondent K Corp. and Respondent BE. At a minimum Respondent BE had 

access to its own payroll records. It therefore cannot claim ignorance to avoid the 

requirements to answer the Specification allegations with specificity. 

d. Even had Respondent BE not been in possession of Respondent ECI and 

Respondent K Corp's records, the documents are part of the record of Case 22-CA-

089865 and hence are public records. Moreover, although the Complaint and 

Specification issued on July 31, 2017, Respondent BE never asked the Region for copies 

of the documents upon which it relied. It should, therefore, be held in non-compliance 

with the Board's Rules. 

e. Respondent BE also asserts that the Region erred in using records of 

Respondent ECI and Respondent K Corp. and should instead have relied solely on 

Respondent BE' s payroll records. However, Respondent BE failed to provide alternative 

4 



formulas and supporting figures according to the Rules. Respondent BE's general denial, 

merely asserting that the Region's "computations are based upon estimates" does not 

fulfill Respondent BE''s obligations under Board Rule 102.56(b) to not only 	forth its 

position opposing the computation of gross backpaybut to furnish appropriate 

supporting figures. Respondent BE therefore failed to appropriately challenge the 

formulas the Region utilized in arriving at its calculations. Its Second Amended Answer 

is therefore deficient, fails to conform to the Board's Rules and should be stricken and 

deemed admitted under Board Rule 102.56(c). 

f. The Board has held, in a similar alter ego case, that a Respondent's failure to 

answer the allegations in a Compliance Specification with sufficient specificity warranted 

granting the General Counsel's Motion for Summary Judgment. D.L. Baker, Inc., 330 

NLRB 521 (2000). The Board rejected that Respondent's assertion that it could have 

fulfilled the specificity requirements of Rule-102.56(b) had the General Counsel provided 

or returned documents, finding that the information regarding its own employees were 

within its knowledge and control. D.L. Baker, Inc., 330 NLRB at 522. The same is true 

for the instant matter, where Respondent BE was in possession of its own payroll records, 

should have had access to the predecessor records and failed to ask the General Counsel 

for copies of those records. See also, E.L.C. Electric, Inc., 348 NLRB 301 (2006). 

g. The Board in D.L. Baker, Inc., also found that Respondent's failure to set forth 

fully its position as to the applicable premises or to furnish appropriate supporting figures 

or alternative calculations to those alleged in the Compliance Specification was "contrary 

to the specificity requirements of Section 102.56" of the Board's Rules. D.L. Baker, Inc., 

330 NLRB at 522. Thus the Board granted the General Counsel's Motion for Summary 
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Judgment. The General Counsel's Motion here should be granted under the same 

rationale. 

h. The General Counsel has determined that filing a Motion for Summary 

Judgment with the Board regarding the deficiencies of Respondent BE's Second 

Amended Answer, filed on December 29, 2017, would cause undue delay to this case 

that has been pending since 2012. However, pursuant to Board Rule 102.24 and 102.25, 

the Administrative Law Judge has the authority to rule on this pre-hearing Motion, strike 

the relevant portions of Respondent's Amended Answer and deem the relevant 

allegations of the Compliance Specification admitted under Board Rule 102.56(c). See, 

IBT Local 469 (Coastal Tank Lines), 323 NLRB 210 (1997). In IBT Local 469 the Judge 

granted, and the Board affirmed, the General Counsel's Motion to Strike portions of the 

Respondent's Answer and ordered the Respondent to make offers of proof before he 

allowed witness testimony. IBT Local 469 (Coastal Tank Lines), 323 NLRB at 213. It is 

appropriate for the Administrative Law Judge to grant the same relief in the case at hand. 

i. In paragraph two of its Second Amended Answer, Respondent BE repeats its 

defenses that it has not seen documents provided by its alter egos/single employer and 

predecessor and thus cannot answer the Specification allegations with specificity. 

Respondent BE also reiterates its contention that the Region should not have used 

"estimates despite the fact that Respondent has provided exact payroll records of BE post 

December 13, 2013" and yet provides no supporting figures or calculations. As argued 

supra, these assertions should be rejected. 

j. Respondent BE asserts that, since it was incorporated on December 13, 2013, 

that date is appropriate on which backpay should commence. This is the only assertion 
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Respondent BE makes that the General Counsel should appropriately contradict at 

hearing. 

k. At paragraph three of its Second Amended Answer to the Specification, 

Respondent BE asserts that it is a qualified Women's Minority Business under New 

Jersey law and cannot, therefore be a 'successor corporation or entity of' Respondent ECI 

or Respondent K Corp. This assertion is irrelevant to the Specification allegations and 

should therefore be stricken. Likewise, Respondent BE's repetition of its rationale for its 

inability to comport with the Board's Rules because it has insufficient knowledge to 

answer the Specification allegations and its assertion that the Region should have relied 

only on Respondent BE payrolls records, without providing its own alternative figures 

and calculations, should be given no weight. 

For the forgoing reasons, the General Counsel respectfully urges that an Order be 

entered striking the above portions of Respondent BE's Amended Answer, deeming the 

Specification allegations admitted, save for the start date of the backpay period, and 

prohibiting Respondent BE from litigating these issues during the Compliance portion of 

the hearing. Additionally, as Respondent BE has asserted its intention to produce 

witnesses to aid in its defense to the Specification, the General Counsel respectfully 

requests the Order require Respondent BE to make offers of proof as to the areas of 

testimony to be adduced through those witnesses, to prevent needless delay of the hearing 

in producing witnesses whose testimony would be prohibited. Additionally, the General 

Counsel requests what further relief as may be just and proper. 
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Dated at Newark, New Jersey thiS 29th'day of December,. 2017. 

Respectfully submitted, 

/s/ Bert Dice-Goldberg  
Bert Dice-Goldberg 
Counsel for the. General Counsel 
National Labor Relations Board 
20 Washington Place, 5th  Floor 
Newark, NJ 07102 
(862) 229-7047 
Bert.dice-goldberg@nlrb.gov  
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UNITED STATES OF. AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD' 

REGI'FIN 22. 

ENVIRONMENTAL 'CONTRACTORS; INF.,. 
KIELCZEWSKI CORPORATION.AND THEIR 
ALTER EGO, SINGLE EMPLOYER ANDIOR 
SUCCESSOR, BE. CONSTRUCTION CORPORATION 

and 
	

Cases 22-CA-089865 
22-CA436700 
22-CA-145173 
22-CA-172957 

LOCAL 78, LABORERS INTERNATIONAL 
UNION OF NORTH AMERICA 

ORDER CONSOLIDATING COMPLAINT, COMPLIANCE SPECIFICATION  
AND NOTICE OF HEARING 

Pursuant to Sections 102.33 and 10.54(1)) of the Rules and Regulations of the 

Board, and to avoid unnecessary costs or delay, IT IS ORDERED THAT Cases 22-CA-

08,9865, 22-CA-136700, 22-CA-145173 and 22-CA-172597, which are based on 

charges filed by the Union against l'espondents are consolidated and that •the 

Consolidated Complaint is consolidated withil the Compliance Specification in this matter. 

This Consolidated Complaint, Compliance Specification and Notice of Hearing is 

based on charges filed by Local 78, Laborers International Union of North American, (the 

Union). It is issued pursuant to Section 10(b) of the National Labor Relations Act, 29 

U.S.C. § 151 et seq. (the Act) and sections 102.15 and 102.54 of the Rules and Regulations of 

the National Labor Relations Board (Board) and alleges that Environmental Contractors, Inc., 



(Respondent Ed),. Kielczewski Corporation (Respondent' Kielczewski Corp) and BE 

Construction Corporation (Respondent BE Colstruction and collectively Respondents), alter 

egos, a single employer and/or successor, have violated the Act as described below. 

I. 	(a) 	Charge 22-CA-136700 was filed- by the. UniOn on September 12, 2014 

and a copy was served by regular mail on Respondents on September 15, 2014. 

(b) Charge 22-CA-145173 was filed by the Union on January 23, 2015 and a 

copy was served by regular mail on Respondents on January 28, 2015. 

(c) Charge 22-CA-172957 was filed by thelJnion on March 31, 2016 and a 

copy was served by regular mail on RespondenIts on March 31, 2016; 

2. At all material times, Respondents have been corporations with an office and 

place of business in West Orange, New Jersey (Respondents' facility), and have been 

contractors in the construction industry performing residential and commercial demolition, 

asbestos abatement, mold and lead removal. 

3. At. all material times, Respondents have had substantially identical 

management, business purposes, operations, equipment, customers, supervision and 

ownership. 

4. About .Dember 13, 2013, Re pondent BE construction was established by 

Respondent Kielczewski aS a disguised continuation of Respondent KielczeWski. 
, 

5: 	Respondent Kielczewski establi hed Respondent BE Construction, as described 

Iiabove in paragraph 4, for the purpose of evadi g its responsibilities under the Act. 



6. 	Based on the operations and conlduct described above in paragraphs 2 through 

5, Respondent Kielczewski and Respondent BE Construction are, and have been at• all 

material times, alter egos and a single employer-  within the meaning of the Act. 

7. 	At all material times, Respondents have been affiliated business enterprises 

with common officers, ownership, directors, management, and supervision; have formulated 

and administered a common labor policy; have shared common premises and facilities; have 

provided services for and made sales to each other;, have interchanged, personnel with each.  

other; have interrelated operations with common administration, equipment, purchasing and 

sales; and have held themselves out to the public as a single-integrated business enterprise. 

8. Based on its operations described above in paragraph 7, Respondents constitute 

a single integrated business enterprise and a siiigle employer within the meaning of the Act. 

9. In conducting their operations described above in paragraph 2, during the l2 

month period ending June 1, 2017, Respondents performed services valued in excess of 

$50,000 in States outside the State of New Jersey. 

10. At all material times, .Responderits have been employers engaged in commerce 

within the meaning of Section 2(2), (6), and (7) of the Act. 

11. At all material times, the Union has been a labor organization within the 

meaning of Section 2(5) of the Act. 

j 12. The following employees of Respondents (the Unit) constitute a unit 

appropriate for the purposes of collective b gaining within the meaning of Section 9(b) of 

the Act: 

All full-time and regular 
construction laborers 

part-time bUilding and 
employed by the 

3 



Employer in the State of New Jersey, but 
• excluding all office , clerical employees, 
managers, .guards and supervisors as defmed in 
the Act. 

13. On April 23, 2012, the Board certified the Union as the exclusive collective-

bargaining representative of the. Unit. 

14. At all times since about April 2b, 2012, based on Section 9(a) of the Act, the 

Union has been the exclusive collective-bargaining representative of the Unit. 

15. On January 13, 2014, Administr4tive Law Judge (ALJ) Steven Davis issued his 

Decision and Order in Case 22-CA-089865, finding Respondent ECI and Respondent 

Kielczewski Corp. were alter egos and a single employer and that Respondent Kielczewski 

was a disguised continuance of Respondent 1, ECI, established to evade its responsibilities 

under the Act. 

16. AU J Davis also found that Respondent ECI and Respondent Kielczewski 

violated Section 8(a)(1) and (5) of the Act by refusing to recognize and bargain with the 

Union and by reducing wages and benefits ofl unit employees without notice to the Union or 

providing the Union with an opportunity to bargain-over the changes. 

17. On February 27,2014 the Board! affirmed AU J Davis's Decision. 

18. On July 3, 2014 the United tates Court of Appeals for the Third Circuit 

enforced the Board's Order , in National' Labor Relations Board v. Environmental 

Contractors, Inc. and Kielczewski Corp., alter egos and a single employer, Case 14-2815 (3d 

Cir., July 3, 2014). 
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19. On about June 16, 2014, the Union again requested that Respondents recognize 

it as the exclusive collective-bargaining repreentative of the Unit and bargain collectively 

with the Union as the exclusive collective-bar6ining representative of the Unit. 

20. Since about June 16, 2014, Res ondents have failed and refused to recognize 

and bargain, with the Union as the exclusive collective-bargaining representative of the Unit. 

21. Since about March 1, 2014 Res ondents have changed the wages and benefits 

of the Unit by reducing wages and benefits ,of the Unit without notice to the Union and 

without affording the Union an opportunity to bargain with the Respondents. 

22. Since about November 17, 2014, the Union has requested orally and in writing, 

that Respondents furnish the Union with the following information: payroll and financial 

information necessary for a payroll audit. 

23. The information requested by the Union, as described above in paragraph 22 is 

necessary for, and relevant to, the Union's1 performance of its duties as the exclusive 

collective-bargaining representative of the Unit. 

24. Since about December 26, 2014, Respondents, by Slawomir Kielczewski, in 

writing, has failed and refused to furnish the Union with the information requested by it as 

described above in paragraph 22. 

25. About January 1, 2014, Responaent BE Construction purchased the business of 

Respondent Kielczewski Corp., and since then has continued to operate the business of 

Respondent Kielczewski Corp. in basically unchanged form, and has employed as a majority 

of its employees individuals who were previously employees of Respondent Kielczewski 

Corp. 



26. Based on its operations described above in paragraph 25; ReSpondent BE 

Construction has continued the employing entity and is a successor to.  Respondent 

.Kielczewski Corp. 

27. Before engaging M the conduct described above in paragraph 25, Respondent 

Board Case 22—CA-089865 orally, by SlIwomir Kielczewski, President, Respondent 

Kielczewski Corp., to Barbara Reed the 1resident and an agent of Respondent BE 

Construction. 

28. Based on the conduct and operations described above in paragraphs 25 through 

27, Respondent BE Construction has continued the eniploying.  entity with notice of 

Respondent Kielczewski Corp's actual liabirty to remedy its unfair labor practices, and 

• Respondent BE Construction is a successor to - espondent Kielczewski Corp. 

29. By the conduct described above in paragraphs 19 through 24, Respondents have 

been failing and refusing to bargain collectively and in good faith with the exclusive 

collective-bargaining representative of its employees within the Meaning of Section 8(d) of 

the Act in violation Of Section 8(a)(1) and (5) of the Act. 

REMEDY 

As part of the remedy for the unfair labor practices alleged above in paragraphs 16 and 

19 through 24, the General Counsel seeks an 6rder requiring that Respondents send, by United 

States mail, copies of the Notice to Employees to all individuals employed in the Unit since April 

23, 2012. 

BE Construction was put. on notice of Respondent Kielczewski Corp.'s actual-  liability in 
• 



General Counsel also seeks all other relief that may be just and proper to remedy the 

unfair labor practice alleges. 

COMPLIANCE !SPECIFICATION.  

WHEREFORE, in order to liquidate the amount owed by Respondent and to avoid 

unnecessary cost or delays, the undersigned.issues this compliance specification and alleges 

as follows: 

1. 	As a result of the conduct described above in paragraphs 16 and 21 of the 

Consolidated Complaint, bargaining unit empl loyees are entitled to backpay in the manner and 

amount computed as follows and reflected in ATTACHMENT A: 

(a) The backpay period for bargaining unit employees begins on April 23, 

2012, .the date Respondents unilaterally changed unit employees' terms 

and conditions of employment, and the backpay period has not ended. 

(b) An appropriate measure otLthe  earnings that all bargaining unit employees 

would have received during the backpay period is based on an average of 

the actual hours worked or projected to have been worked by all 
1 

• employees during the badkpay period. Using this formula, the earnings 

estimations are calculated on the average hours worked per pay period 

based on records providedi  by Respondent Kielczewski Corp. 

(c) The average weekly hours worked by employees was determined by 

reviewing Respondent ECI' s payroll for the time period 1/1/2012 through 

4/21/2013. There was mirk available during 44 weeks during that period. 

The total amount of hours worked during the review period was divided 



, 

. 



by 44 weeks to get the average number of hours worked per week. There 

were ,5372 total number of hours worked by bargaining unit employee's 

during the payroll review period. There Were 44 weeks of work during 

that period. The total number of hours worked (5372) divided by the 

number Of weeks in which there was work (44), equals -122.09 of average' 

hours worked per week/pay period. 

(d) There are 268 weeks in he backpay period starting 4/23/2012 and 

calculated through 6/17/20 7. Respondents owe 122.09 hours of pay for 

each of these weeks.. (268 eeks X 122.09 hours per week = 32,720 total 

hours owed.) 

•(e) The backpay was calculated using the Class A Rate of $30.55 per hour 

from the May 1, 2007 extended collective bargaining agreement. 32,720 

hours owed X $30.55 •per hour = $999,596 backpay owed by 

Respondents. 

(f) The Backpay was reduced by interim earnings. Respondent Kielczewski 

Corp.'s payroll shows toll Interim Earnings from 1/1/2012 -thrdugh 

4/21/2013 Of $168,296,22 Not .all of this timeframe falls .within the 

  

backpay period. The $168 296.22 was divided by 6 calendar quarters for 

the period 1/1/2012 through 4/21/2013 for which ,payroll records were 

analyzed. $168,296.22 divided by 6 calendar quarters, equals $28,049.27 

per quarter. This interim earnings amount was' entered on the 



• BaCkpayTEC calculation for each quarter failing within the backpay 

period: 

(g)• Respondent BE Construction's payroll shows total interim earnings from 

3/24/2016 through 4/21/2016 of $42,893.77. 	All of this payroll 

tirneframe falls within the backpay period, so the $42,893.77 was divided 

by 2 calendar quarters to equal $21,446.89 each quarter. This amount 

was entered as interim earriings for each of 2016 QTR 1 and 2026 QTR 2. 

(h) To calculate interest on blkpay, the total backpay owed of $999,596 was 

divided by 268 weeks in the backpay period, to arrive at an average 

weekly pay amount owed f $3,729.84. This amount wasP entered into the 

BackpayTEC program foil- each week to calculate interest owed on 

backpay and to calculate the Excess Tax Liability owed. 

2. As a result of the conduct desicribed above in paragraphs 16 and 21 of the 

Consolidated Complaint, Respondentis are required to pay benefit fund contributions 

based on the collective-bargaining agreement which expired on April 3.0, 2012, and 

the period after the expiration of the Agreement. 

(a) Respondents were requir d to make total Fund contributions totaling 

$20.07 per hour worked by bargaining unit employees. The amount owed 

is broken down per Fund and is reflected in ATTACHMENT B. 

(b) Fund contributions for all( unit employees Were calculated based on the 

average hours of work 

multiplied by the fund rate 

per pay period during the backpay period 



(c) Respondents are additionally required to pay interest based on their 

delinquencies. The Fund's established practice has been to seek interest 

pursuant to 29. U.S.C. §102(g)(2)(B) and as calculated pursuant to 26 

§6621, and this practice comports with the Board's Order that 

interest calculations be made in accordance with Menyweather Optical 

Co., 240 NLRB 1212, 1216 kh. 7 (1979). 

3. The estimated total amount of Taxable Income' for each year I based on the 

calculations for baCkpay in this Compliance Specification for each Year of 2012, 

2013, 2014, 2015,2016 and 2017 and is summarized in ATTACHMENT A. Using 

this total estimated Taxable Income or the various years, federal and state taxes 

were estimated using the federal and state tax rates for the appropriate years. The 

federal rates are based on filing taxes as Single filing status. 

(a) The estimated total amount of taxes owed,  for 2012, 2013, 2014, 2015, 2016 

and 2017 would have been he amounts set forth in ATTACHIVIENT A. 

JThe estimated total of thes amounts are $172,304 for federal tax and 

$33,510 for state tax. 

(b) The total estimated amount of the lump sum award that is subject to this 

excess tax award is $820,190 and is set forth in ATTACHMENT A. The 

lump sum amount is based on the backpay calculations described in this 

Specification. 1 The amount Of taxes owed in 2017 is based on the current 

1 Interest continues to accrue until the payment is made. Th lump sum amount will need to be adjusted when bacicpay is 
paid to the discrinnnatees to include interest. 
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federal and state tax rates and on the assumption that discriminatees will be 

filing their taxes as Single.2 

(c) The estimated adverse tax consequences is the difference between the 

amount of taxes on the lump sum amount being paid.in  2017 and the amount 

of taxes that would have been charged if these amounts were paid when the 

backpay was earned in 2012, 2013, 2014, 2015, 2016 and 2617. 

(d) The estimated excess tax liability payment that is to be made to 

  

discriminatees is also taxable income and causes additional tax liabilities. 

ATTACHMENT A also includes a calculation for these supplemental taxes. 

This amount is called the incremental tax liability. The incremental tax 

includes all of the taxes that the discriminatees will owe on the excess tax 

payment. This estimated inctemental tax is calculated Using the federal tax 

rate used for calculating taxerL for the backpay award and the average state 

tax rate for 2017. This estimated amount is reflected in ATTACHMENT 

A. 

(e) The estimated Total Excess Taxes is the total tax consequences for 

discriminatees receiving alump-sum award covering a backpay period 

longer than 1-yedr. 	The estimated Total Excess Taxes owed to 

discriminatees, which is djtermined by adding the Excess Taxes and 

Incremental Taxes, is reflected in ATTACHMENT A. 

• i2 Although the backpay period continues to accrue to the pr sent date, there is no excess tax liability for backpay that 
would have been earned in the year a lump sum award is made. 

11 
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ANSWER REQUIREMENT  

Respondents are notified that, pursuant:to .Sections 102.20, 102.21, and 102.56 of the 
1 

Board's Rules and Regulations, they must fil& an answer to the Consolidated Complaint and 

Compliance Specification. 

Therefore, the Respondents shall, within 21 days from the date of this Consolidated 

Complaint, Compliance Specification and Notice of Hearing, file with the undersigned 

Regional Director, acting in this matter as an• agent of the National Labor Relations Board, an 

original and four (4) copies of an answer to the Consolidated Complaint and Compliance 

Specification and shall immediately serve a copy thereof on each of the other parties., Unless 

filed electronically, in a pdf form, Respondent should file an original copy of the answer to 

the Consolidated Complaint and Compliance, Specification with this office and shall also 

serve a copy of the answer on each of the other parties. The answer must be received by this 

office on or before August 21 , 2017, or postmarked no later than August 20, 2017.  

An answer may also be filed electrdinically by using the E-Filing system on the 

Agency's website. In order to file an answer electronically, access the Agency's website at 

http://www.nlrb.gov,  click on E-Gov, then click on the E-Filing, and then follow the detailed 

instructions. The responsibility for the receipt and usability of the answer rests exclusively 

upon the sender. Unless notification on the Agency's website informs users that the 

Agency's E-Filing system is officially determined to be in technical failure because it is 

unable to receive documents for a continuous period of more than 2 hours after 12:00 noon 

(Eastern Time) on the due date for filing, a failure to timely file the answer will not be 

excused on the basis that the transmission could not be accomplished because the Agency's 

13 



website was off-line or unavailable for some other reason. The Board's Rules and 

Regulations require that such answer be. signed and sworn to: by the Respondents Or by a 'duly 

authorized agent. With appropriate power Of attorney affixed.. 'See Section 102.21 -and 

102.56(a). If the answer being filed electronically is a pdf document containing the required 

signature, no• paper. copies of the answer need to be transmitted to the Regional Office. 

However, if the electronic Version of an answer to this Consolidated Complaint, Compliance 

Specification and Notice of Hearing is not a pdf file containing the required signature, the E-

'filing rules require that such answer containing the required signature be submitted to the 

Regional Office by, traditional means within three (3) business days after the date of 

electronic filing. Service of the answer oneaci of the other parties must be accomplished in 

conformance with the requirements of Section 102.114 of the Board' Rules and Regulations. 

The answer may not be filed by facsimile transmission. If no answer is filed, the Board may 

find, pursuant to a Motion for Default Judgment, that the allegations in the Consolidated 

Complaint and Compliance Specification are true. 

As to all matters set forth in Compliance Specification paragraphs 1 to 3 that are 

within the knowledge of Respondents, including but not limited to the various factors 

entering into the computation of gross backpay, a general denial is not sufficient. See Section 

102.56(b) of the Board's Rules and Regulations, a, copy of which is attached. Rather, the 

answer must state the basis for any disagreement with any allegations that are within the 

Respondents' knowledge, and set forth in detail Respondents' position as to the applicable 

premises and furnish the appropriate supporting figures. 
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If no answer is filed or if an ansWer is filed untimely, the Board may, find, pursuant to 

a Motion for Default Judgment, that the all.gations in the Consolidated Complaint and 

Compliance Specification are true. If the ansWer fails to deny allegations of the Compliance 

Specification paragraphs 1 to 3 in the manner required under Section 102.56(b) of the Board's 

Rules and Regulations, and the failure to do so is not adequately explained, the Board may find 

those allegations in the Compliance Specific4tion are true and preclude Respondent from 

introducing any evidence controverting those allegations. 

As to all matters set forth in the Compliance Specification that are within the 

knowledge of Respondents, including but not limited to the various factors entering into the 

computation of gross backpay, a general denial! is not sufficient. See Section 102.56(b) of the 

Board's Rules and Regulations, a copy of which is attached: Rather; the answer must state 

the basis for any disagreement with any alilegations that , are within the Respondents' 

knowledge, and set forth in detail Respondents' -position as to the applicable premises and 

finnish the appropriate supporting figures. 
. 	. 

Dated.  at Newark, New Jersey on the 31st  day. ofJuly, 2017. 

David E. Leach III, Regional Director 
Nktional Labor Relations Board 
Region 22 
20 Washington Place, 5' Floor 
N6wark, New Jersey 07102 
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NLRB Backpaif.  Calculation 	 1 

• 

Case Name: ECl/Kielozewski Corp/BE Construction 

     

 

• Backpay. period: 

4/231201.2 to6/1"7/2617 

   

ATTACHMENT A 

  

Interest 	6/17/2017 
calculated to: 

     

Week Gross Year Qtr 
End Backpay 

Quarter 
Interim 

'Earnings 

Interim 	Medical 	Net Backpay & 
Net.BI ackpay Expenses 	Expenses 	• Expenses 

2012 2 4/7 
2612 2 '4/14 
2012 2 4/21 
2012 2 4/28 3,729.85 
2012 2 5/5 3,729.85 
2012 2 5/12 3,729.85 
2012 •2 5/19 3,729.85 
2012 2 5/26 3,729.85 
2012 2 6/2 3,729.85 
2012 2 6/9 3,729.85 
2012 2 6/16 3,729.85 
2012 2 6/23 3,729.85 
2012 2 6/30 3,729.85 
2012 2 Total 	37,299 	28,049 9,249 	 9,249 

2012 3 717 3,729'.85 
2012 3 7/14 3,729.85 
2012 3 7/21 3,729.85 
2012 3 7/28 3,729.85. 
2012 3 8/4 3,729.85 
2012 3 8/11 3,729.85 
2012 3 8/18. 3,729.85 
2012 3 8/25 3,729.85 
2012 .3 9/1 	3,729.85 
2012 3 9/8 	3,729.85 
2012 3 9/15.  3,729.85 
2012 3 9/22 3,729.85 
2012 3 . 9/29 	3,729.85 
2012 3 Total 	48,488 	28,049 	20,439 	 20,439  

2012 4 	10/6 	• 3,729.85' 
2012 4 10/.13 3,729.85 
2012 4 10/20 3,729.85 
2012 4 10/27 3,729.85 
2012 4 11/3 3,729.85 
2012 4 11/10 3,729.85 
2012 4 11/17 3,729.85 
2012 4 11/24 3,729.85 
2012 4 12/1 3,729.85 
2012 4 12/8 3,729.85 
2012 4 12/15 3,729.85 
2012 4 12/22 3,729.85 
2012 4 12/29 3,729.85  
2012 4 Total 	48,488 	28,049 	• 20,439 	 20,439 

File: ECI sped Attachment A - BP - Interest - Ta Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation 

Case Name.  ECl/Kielczewski Corp/BE Construction  

ATTACHMENT A 

Backpay period: 

423/2012 to 6/.17/2017 Interest 	6/17/2017 
calculated to: , 

Year Week Qtr 
End 

Gross 
backpay.  

Quarter 
• Interim 
Earnings 

Interim Net Backpay Expenses 

	

Medical 	Net Backpay,  & 

	

Expenses 	Expenses 

2013 1 1/5 3,720.85 
2013 1 1/12 3,729.85 
2013 1 1/19 3,72985 
2013 1 1/26 3,729.85 
2013 1 2/2 3,729.85 
2013 1 2/9 3,729.85 
2013 1 2/16 3,729.85 
2013 1 •2/23 3,729.85 
2013 1 3/2 3,729.85 
2013 1 3/9 3,729.85 
2013 1 3/16 3,729.85 
2013 1 3/23 3,729.85 
2013 1 3/30 3,729.85 
2013 1 Total 48,488 28,049 20,439 20,439 

201-3 2 4/6, 3,729.85 
2013 2 4/13 3,729.85 
2013 2' 4/20 3,729.85 
2013 2 4/27 3,729,85 
2013 2 5/4 3:729.85 
2013 2 5/11 3,729.85 
2013 2 5/18 3,729.85 
2013 2 5/25 3,729.85 
2013 2 6/1 3,729.85 
2013 2. 6/8 3,729.85 
2013 2 6/15 3,729,85 
2013 2 6/22_ 3,729.85 
2013 2 6/29 3,729.85 
2013 2 Total 48,488 28,049 .120,439 20,439 

2013 3 7/6 3,729.85 
2013 3 7/13 3,729.85 
201.3 3 7/20 3,729.85 
2013 3 7/27 3,729.85 
2013 3' 8/3 3,729.85 
2013 3 8/10 3,729.85 
2013 3 8/17 3,729.85 
2013 3 8/24 3,729.85 
2013 3 8/31 3,729.85 
2013 3- 9/7 3729.85 
2013 3 9/14 3,729.85 • 
2013 3 9/21 3,729.85 
2013 3 9/28 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



Quarter 
Interim 

Earnin s 

Interim 
Net Backpay.  Expenses 

_ Week Gross 
Year Qtr End Backpay.  

Medical 	Net Backpay & 
Expenses 	Expenses 

2013 3 Total 48,488 ,48,488 48,488  

Case Name: ECl/Kielczewski Corp/BE Construction  

ATTACHMENT A 

Bedkpay period', 

412312012 to 6/17/2017 . Interest 6/17/2017 
calculated to: 

 

NLRB Backpay Calculation 	 3 

2013 4 10/5 3,729.85 
2013 4 10/12 3,729:85 
2013 4 10/19 3,729.85 
2013 4 10/26 3,729.85 
2013 4 11/2 3,729.85 
2013 4 11/9 3,729.85 
2013 4 11/16 3;729.85 
2013 4 11/23 3,729.85 
2013 4 11/30 3,729.85 
2013 4 12/7 3,729.85 
2013 4 12/14 3,729.85 
2013 4 12/21 3,729.85 
2013 4 12/28 3,729.85  
2013 4 Total 	48,488 

  

.48,488 4E1,488 

2014 1 .1/4 3,729.85 
2014 1 1/11 3,729.85 
2014 1 1/18 3,729.85 
2014 1 1/25 3,729.85 
2014 1. 2/1 3,729.85 
2014 1 2/8 3,729.85 
2014 1 2/15 3,729.85 
2014 1. 2/22 3729.85 
2014 1 3/1 3,724:85 
2014 1 3/8 3,729.85 
2014 .1 3/15 3,729.85 
2014 1. 3/22 3,729.85 
2014 1.  3/2.9 3,729.85  
2014 1 Total 	48,488 

  

  

  

 

48,488 	 48,488 

2014 2 4/5 3;729.85.  
2014 2 4/12 3,729.85 
2014 2 4/19 3,729.85 
2014 2 4/26 3,729.85 
2014 2 5/3 3,72985 
2014 2 5/10 3,729.85 
2014 2 5/17 3,729.85.  
2014 2 5/24 3,729.85 
2014 2 5/31 3,729.85 

• 2014 2 	6/7 	3;72985 
2014 2 6/14 3,729.85 
2014 2 6/21 3,729.85 

File: Ed spec Attachment A.- BP - interest -Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation 	 4 

Case Name: 

ATTACHMENT A 

ECl/Kielczewski Corp/BE Construction 
Backpay period; 

4123/2012 to 6/17/20.17 Interest 	6/17/2017 
calculated to: 

Year . 	Qtr Week 
End 

Quarter 	1 Gross 	Interim 	Medical 	Net Backpay & 
Interim 	Net Backpay Backpay Expenses 	Expenses 	Expenses 

Earnings 
2014 2 6/28 3,729.85 
2014 2 Total 48,488 	 48,488 	 48,488 

2014 3 7/5, 3,729.85 
2014 3 7/12 3,729.85. 
2014 3 7/19 3,729.85 
2014 3 7/26 3,729.85 
2014 3 8/2 3,729.85 
2014 3 8/9 3,729.85 
2014 3 8/16 3,729.85 
2014 3 8/23 3,729.85 
2014 3 8/30 3,729.85 
2014 3 9/6 3,729.85 
2014 3 9/13 3,729.85 
2014 3 9/20 3,729.85 
2014 3 9/27 3,729.85 
2014 3 Total 48,488 	 ! 48,488 	 48,488 

2014 4 10/4 3,729.86 
2014 4 10/11 3,729.85 
2014 4 10/18 3,729.85 
2014 4 10/25 3,729.85 
2014 4 11/1 3,729.85 
2014 4 11/8 3,729.85 
2014 4 11/15 3,729.85 
2014 4 11/22 3,729.85 
2014 4 11/29 3,729.85 
2014 4 12/6 3,729.85 
2014 4 12/13 3,729.85 
2014 4 12/20 3,729.85 
2014 4 12/27 3,729.85 
2014 4 Total 48,488 	 48,488 	 48,488 

2015 1 1/3 3,729.85 
2015 1 1/10 3,729.85 
2015 1 1/17 3,729.85 
2015 1 1/24 3,729.8'5 
.2015 1 1/31 3,729.85 
2015 1 2/7 3,729.85 
2015 1 2/14 3,729.85 
2015 1 2/21 3,729.85 
2015 1 2/28 3,729.85 
2015 1 3/7 3,729.85 
2016 1 3/14 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation: 
	 5 

•Case Name:-  ECl/Kialczewski or /BE ConstruCti n 

ATTACHMENT A 

.'i Backpay period: 

. 4/23/2012 to 6/1.7/2017 Interest 
calculated to: 

. 
6/17/2017 

Week. 
Year 	Qtr End 

'Gross • 
Backpay 

auarter 	. 
Interim 

. 	- • 	. 	
Net  Backpay  

Earnings 

Interim 	Medical 
Expenses 	Expenses 

• Net Backpay & 
Expenses 

2015 	1 	3/21 '3,729:85.. 
.2015 	1 	3/28 3,729.85. 
2015. 	1 	Total 48,488 . 48,488 . - 4.8,488 

2015 	2 	4/4 3729.85. 
2015 	2 	4/11. 3,729585 
2015 	2 	4/18 3,729:85 
20.15.2 	4/25.  3,729.85 
2015 	2 	5/2 '3,729.85 

.2015 	2 	5/9 3,729.85 , 
2015 	2 	5/16 3,729.85 
2015 	2 	5/23 3,729.85 , 
2015 	2 	5/30 3,72985 
2015 	2 	6/6 3,729.85 
2015 	2 	6/13 3,729.85...  
2015 	2 	.6/20 . 3,729.85 
2015 	2 	6/27 . 3,729.85 
2015 	2 	Total 48,488 48,488 - 48,488 

2015 	3 	7/4 3,729.85 
2015 	3- 	7/11 3,729.85 
2015 	3 	7/18.  3,729.85 
2015 	3 	7/25 3,729.85. 
2015 3 8/1 3,729.85 
2015 3 8/8 3,729.85 
2015 3 8/15 .3,729.85 
2015 3 8/22 3,729.85 
2015 3 8/29 3,729.85 
2015 3 9/5 • 3,729.85 
2015 3 9/12 3;729.85 
2015 3 9/19 3,729.85 
2015  3 9/26 3,729.85 
2015  3 Total 48,488 48,488 48,488 

2015 •4 10/3 3,729.85 
2015 4. 10/10 3,729.85 
.2015 4 10/17 3,729:85 
2015 4 10/24 3,729.85. 
2015 4 10/31 3,729.85 
2015 4 11/7 3,729.85 
2015 4 11/14 3,729.85 
2015 4 11/21 3,729.85 
2015 4 .11/28 3,729.85 
2015 4 12/5 3,729.85 

File: ECI spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



NLRB Backpay Calculation 

Case Name: EC1/Kielczewski Corp/BE ConstructiOn  

ATTACHMENT A 

Backpay period: 

4/23/012 to 6/17/2017. Interest 
calculated to: 

6/17/2017 

Year Week Qtr End 
Gross 

Backpay 

Quarter 
Interim 

Eaminqs 
Net Backpay Interim 	Medical 	Net Backpay & • Expenses 	Expenses 	Expenses 

2015 
2015 
2015 

.4 
4 
4 

12/12 
12/19 
12/26 

3,729.85 
3,729.85 
3,729:85 

2015 4 Total 48,488 48,488 48,488 

2016 1 1/2.  3,729.85 
2016 1 1/9 3,729.85 
2016 1 1/16 3,729.85 
2016 1 1/23 3,729.85 
2016 1 1/30 3,729.85 
2016 1 2/6 3,729.85 
2016 1 2/13 3,729.85 
2016 1 2/20 3,729.85 
2016 1 2/27 3,729.85 
2016 1 3/5 3,729.85 
2016 1 3/12 3,729.85 
2016 1 3/19 3,729.85 
2016 1 3/26 3,729.85 
2016 1 Total 48,488 21,447 27,041 27,041 

2016 2 4/2 3,729.85 
2016 2 4/9 3,729.85 
2016 2 4/16 3,729.85 
2016 2 4/23 3,729.85 
2016 2 4/30 3,729.85 
2016 2 5/7 3,729.85 
2016 2 5/14 3,729.85 
2016 2 5/21 3,729.85 
2016 2 5/28 3,729.85 
2016 2 6/4 3,729.85 
2016 2 6/11 3,729.85 
2016 2 6/18 3,729.85 
2016  2 6/25 3,729.85 ! 	• 
2016  2 Total 48,488 21,447 27,041 27,041 

2016 3 7/2 3,729.85 
2016 3 7/9 3,729.85 
2016 3 7/16 3,729.85 
2016 3 7/23 3,729.85 
2016 3 7/30 3,729.85 
2016 3 8/6 3,729.85 
2016 3 8/13 3,729.85 
2016 3 8/20 3,729.85 
2016 3 8/27 3,729.85 

.1 
File: EC1 spec Attachment A - BP - Interest - Tax Liability.xlsm / Sheet: Weekly Calc 



Backpay period: 

4123/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

NLRB Backpay Calculation 	 7 

Case Name: ECl/Kielczewski Corp/BE Construction  

ATTACHMENT A 

Year • Otr Week 
End 

Quarter 

	

Gross. 	 Interim Interim 	Net Backpay 	Expenses 

	

Backpay 	Earnings 

	

Medical 	Net Backpay & 

	

Expenses 	Expenses 

2016 
2016 
2016 
2016 

3 
3 
3 
3 

9/3 
9/10 
9/17 
9/24 

3,729.85 
3,729.85 
3,729.85 
3,729.85 

2016 3 Total 48,488 	 48,488 48,488 

2016 4 10/1 3,729.85 
2016 4 10/8 3,729.85 
2016 4 10/15 3,729.85 
2016 4 10/22 3,729.85 
2016 4 10/29 3,729.85 
2016 4 11/5 3,729.85 
2016 4 11/12 3,729.85 
2016 4 11/19 3,729.85 
2016 4 11/26 3,729.85 
2016 4 12/3 3,729.85 
2016 4 12/10 3,729.85 
2016 4 12/17 3,729.85 
2016 4 12/24 3,729.85 
2016 4 12./31 3,79.85 
2016 4 Total ‘,52,218 52,218 52,218 

2017 1 1/7 3,729.85 
2017 1 1/14 3,729.85 
2017 1 1/21 3,729.85 
2017 1 1/28 3,729.85 
2017 1 2/4 3,729.85 
2017 1 2/11 3,729.85 
2017 1 2/18 3,729.85 
2017 1 2/25 3,729.85 
2017 1 3/4 3,729.85 
2017 1 3/11 3,729.85 
2017 1 3/18 3;729.85 
2017 1 3/25 3,729.85 
2017 1 4/1 3,729.85- 
2017 1 Total 48,488 	 48,488 48,488 

2017 2 4/8 3,729.85 
2017 2 4/15 3,729.85 
2017 2 4/22 3,729,85 
2017 2 4/29 3,729.85 
2017 2 ;5/6 3,729.85 
2017 2 5/13 3,729.85 
2017 2 5/20 3,729.85 

Interest 	 / Sheet: Weekly Calc File: ECI spec Attachment A - BP - - Tax Liability.xlsm 



NLRB Backpy Calculption 	 8 

Case Name: ECl/Kieic;eweki Corp/BE Construction.  
Backpay period: 

ATTACHMENT A Interest 	 • 
calculated to: 

4 23/2012 to 6/17/2017 6/17/2017 

Year Qtr Week 
• End 

. Gross: 
Backpay• 

Quarter 
Interim 	Net Backpay lntènm 	M'edical 

Expense's 	Expenses 
Earnings 

Net Backpay & 
Expenses 

2017 
2017 
2017 
2017 
2017 
2017 

2 
2.  
2 
2 
2 
2 

5/27 
6/3 

6/10 
6/17 
6/24 
7/1 

3,729.85 
3,729.85 
3,729.85 
3,729.85 

2017. 2 Total 41,028 41,028 ,028 

Totals 	820,190 820,190 

I 	Net Backpay (Withholdings) 820,190 

Expenses (No Withholdings) 

Daily Cornpound Interest (No Withholdings) 68,752 

Total Backpay; Expenses and Interest 888,941 
Notes 

1/ 
2/ 
3/ 
4/ 
5/ 
6/ 
7/ 
8/ 

File: ECI spec.Attachment A - BP - Interest -.Tax Liability xlsm / Sheet: Weekly Cale 



NLRB Backpay' Calculation.  

ase Name: ECl/Kielczewski Corp/BE Construction  

 

Backpay period: 

4/23/2012 to 6/17/2017 

   

4CHMENT A 

 

Interest 	6/17/2017 
calculated to:  

 

     

• Qtr Week 	Gross 	Quarter 

	

Ihterim 	Medical Interim 	Net BacIJIpay.  End Backpay 	 Expenses Expenses 	
Net Backpay & 

	

Earnings 	 Expenses 

Adjusted Taxes for.Lump Sum 13ackpay 

Case Name: ECl/Kielczewski Corp/BB Construction 

ATTACHMENT A 

Year 
Taxable 
Income 	Filing Status 	State 	Federal Tax 	State Tax 

(Backpay) 

2008 0 single Filer 	AZ 0 0 

2009 0 Single Filer 	AZ 0 

2010 0 Single. Filer 	AZ 0 0 

2011 0 Single Filer 	AZ 0 0 

2012 50,127 Single Filer 	NJ 8,562 2,301 

2013 137,854 Single Filer 	NJ 31,892 6,322 

2014 193,952 Single Filer 	NJ 47,862 8,894 

2015 193,952 Single Filer 	NJ 47,610 8,894 

2016 154,788 Single Filer 	Nil. 36,377 7,098 

Taxes Paid: 172,304 33,510 

Sum 
00 to '16 730,673 Single Filer 	NJ 	245,165 33,507 

2017 89,516 
Excess Tax on Backpay: 	72,861 0 

Incremental Tax on Backpay: 57,681 

Total Excess Tax on Backiny: 130,541 

Interest on 
Backpay: 68,752.  Tax on Interest: 	27,226 3,153 

Incremental Tax on Intdrest: 24;049 

Total Excess Tax on Interest: 54,428 

File: Ed I spec Attachment A'- BP - Interest - Tax LiabUity.xlsm (Sheet: Weekly Ca.lc 



NLRB Backp4 Caltulation 	 2 

•ase Name: EC1/Kielczewski Corp/BE Construction  
Bckpay period 

ACHMENT A

: 

4/23/2012 to 6/17/2017 Interest 	6/17/2017 
calculated to: 

Quarter Week Gross 	 Interim •Qtr 	 Interim 	Net Backpay End Backpay 

	

	 Expenses Earnings  

	

Medical 	Net Backpay. & 

	

Expenses 	Expenses 

	

Additional Tax Liability: 	0 

	

Total Excess Tax Liability: 	184,969 

File: EC1 spec Attachment A - BP - Interest - Tax Liability.xlsm I Sheet: Weekly Calc 



ENVIRONMENTAL CONTRACTORS, INC AND 
KIELCZEWSICI CORPORATION AND 
BE CONSTRUCTION CORP, ALTER EGOS AND 
A SINGLE EMPLOYER 
Cases 22-CAL089865, 22-CA-136700, 22-CA-145173, 22-CA-172957 

APPENDIX -El 

FUNDS Hourly43ate Hours Owed Amount -Owed 

Welfare $8.85 32,720 $289,572 
Pension $5.15 32,720 $168,508 
Annuity $4A5 .32,720 $145,604 
Training $0.92 32720 $30,102 

LECET $015 32,720 $8480 
Health & Safety $0.05 32,720 $1,636 

LEROF $0.40 32,720 $13088 

$656,690 TOTAL FUNDS OWED THR0UG!t6A7/2017 



. 
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JD(NY)-05=-14 
West Orange, NJ 

UNITED STATES OF AMERICA 
• BEFORE THE NAITONAL LABOR RELATIONS BOARD 

DIVISION OF JUDGES 
NEW YORK BRANCH OFFICE 

ENVIRONMENTAL CONTRACTORS, INC., 
AND KIELCZEVVSKI CORP., ALTER EGOS 
AND A SINGLE EMPLOYER 

and 	 J 	 Case No. 22-CA-089866 

LOCAL 78, LABORERS INTERNATIONAL I 
UNION OF NORTH AMERICA 

Bert Dice-Goldberg, Esq., for the General COunsel. 

DE9SION 

Statement of the Case 

STEVEN DAVIS, Administrative Law Judge: Based on a charge and a first amended 
charge filed on September 21, 2012 and AugtAt 28, 2013, respectively, by Local 78, Laborers 
International Union of Notth America (Union), a: complaint-waS issued On July 31, 2013 against 
Environmental Contractors, Inc., (ECI) and Kielpzewski Corp. (KC), Alter Egos and a Single 
Employer, herein called ECI, KC or Respondents. 

. 	i The complaint alleges and the answer admits that, at all material times, ECI and KC 
have had substantially identical management, business purposes, operations, equipment, 
customers, supervision and ownership. The complaint also alleges and the answer also admits 
that in about September, 2011, KC was establisphed by ECI as a disguised continuation of Ed. 

The complaint further alleges and the Respondents deny that ECI established KC for the 
purpose of evading its responsibilities undeethle Act, that both.companies are alter egos and a 
single employer within the Meaning of the Act, land that they are a single-integrated business 
enterprise.and a single employer within the Meaning of the Act. 

• The complaint also alleges that following the Board's certification of the Union as the 
exclusive collective-bargaining representativeof ECI's unit employees, the Respondents 
refused the Union's request to recognize and bargain with it. It is alleged that, at the same time, 
the Respondents changed the wages and benlefits•they paid to unit employees by reducing such 
wages and benefits without notice to the .Uniod and without affording it an opportunity to bargain 
with the Respondents and without first bargaiding with the Union to a good-faith impasse._ 

The Respondents' answer denied the Material allegations of the complaint, other than 
those which they admitted, including those set forth above, and on September. 24, 2013, a 
hearing .was held before me in Newark, NJ„1  Upon the evidence presented in this proceeding, 
and my observation of the demeanor of the witnesses, and after consideration of the brief filed 

1  Following the close of the hearing I recei ed GC Exhibits 24 and 24, a video recording and 
transcript of a conversation between Union organizer Leonardo Naranjo and Respondent 
supervisor Peter CybUra. They are hereby received in evidence. 
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by the General: Counse1,2  I Make the following: 

•'Finding Of Fact • 

	

5 	 I. Jurisdiction and Labor Organization Status 

The Respondents, having an office and pike of business in West Orange; New Jersey, 
have.been contractors in the construction induMry doing residential and commercial demolition, 
asbestos removal;  mold and lead removal. The bomplaint alleges.;  and the answer admits, that 

10 during the 12-month period ending September 30, 2012, theRespOndents performed services 
valued in excess of $50,000 in, states outside the State of New Jersey. I therefore find and 
conclude that the Respondents have been emp oyers engaged in commerce within the meaning 
of Section 2(2), (5) and (7) of the Act. 

	

15 	The Respondents' answer denied knowledge that the Union is a Statutory labor 
organization. Abraham Hernandez, a Union Business.  Agent and organizer, testified that-it 
represents employees working in the environmental industry, including the removal of asbestos, 
lead and hazardous waste. Hernandez stated tat the New Jersey Building Laborers District 
Council is a board comprised of representatives of all the Laborers' locals of the Laborers 

20 International.  Union in New Jersey. The Union is a member of that organization. Hernandez 
further stated that, prior to September, 2008, Local 1030,, Laborers International Union, 
represented employers in New Jersey, but subsequent to that date, the International Union 
transferred the representational rights-Of Local 1030 to Local 78, the Charging Party. Moreover, 
in a Stipulated Election Agreement approved b) the Regional Director on Match 20, 2012, ECI 

25 agreed, and I sc.) find, that the Union is a labor Organization within the meaning of Section 2(5) of 
the Act. 

II. The Request for Postponement 

	

30 	The Respondents Were advised in the cOmplaint which was issued on July 31, 2013, that 
the hearing Was scheduled for September 24. In the late afternoon of September 23, 
Respondents' attorney, Waldo Carkhuff, called General Counsel Dice-Goldberg and said that he 
could notbe present at the hearing due to an unspecified "conflict." General Counsel advised 
him that at that late hour.  he could not cOnsent tO an adjournment and gave him Associate Chief 

35 Administrative Law Judge Biblowitf contact •infrtnation. 

Upon my arrival at the hearing the folloWing day, I was advised by Judge Biblowitz that 
he received a phone message from .Carkhuff at 4:00 p:m. the previous afternoon in which 
CarkhUff advised that he could not aPpearat the hearing due to a "conflict." Carkhuff sent a fax 

	

40 	to Judge Biblowitz at that time, as follows: 	I 

2  I was administratively advised that on Deember 13, 2013, a Consent Order Granting 
Interiin Injunction was entered into between the Respondent's and the General Counsel 

45 pursuant to. Section 10(j) of the Act. 'Pending the disposition of the proceeding before the Board, 
the Order enjoined the Respondents from refuding to.  recognize and bargain with Local 78, 
making unilateral Changes, to terms and condiOns of employment of their employees, and 
ordered the Respondents to recognize and bargain with the Union at the request of the Union, 
and restore any or all of the terms and conditiohs of employment of the unit employees as 

50 established by the collective-bargaining agreeOlent Whith expired on April 30, 2012. I have 
received the Order in evidence as General CoLinsel's Exhibit .1(h). 

12 
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Re: Adjournment 
Pursuant to my telephone calls oif 9-23-13 to your Honor and our 
adversary, I will be unable to appear tomorrow morning in the 
above matter. ECI 22-CA-089865. Thank you. , 

Various subpoenas were issued by General Counsel to the Reepondents for the 
appearance of Slawomir Kielczewski on September 24 at this hearing. A notice attached to the 
charge states that the hearing will be held on the date and hour indicated and that 
postponements will not be granted unless good bnd sufficient grounds are shown and the formal 

10 requirements are met, including that the requesti must include the grounds for the request, and 
the tentative dates for the rescheduled hearing: In addition,, the positions of all parties must be 
ascertained and set forth in the request and copies must be simultaneously served on the other 
parties. The notice sates that "except under the inost extreme conditions, no request for 
postponement will be granted during the three days immediately preceding the date of hearing." 

15 
Neither Respondents' attorney Waldo C4rkhuff nor his clients, the Respondents, 

appeared at the hearing. The hearing opened ati10.34 a.m. at which time I denied the 
Respondents' request for postponement.. The General Counsel's first witness, Hernandez, 
testified briefly. At about 11:00 a.m., I.  asked the General Counsel to phone Carkhuff and advise 

20 him that his request for a postponement was derilied and that I would adjourn the hearing for 
one hour' to permit him to attend the :hearing if he wished. 

IDDuring the recess, the General Counsel honecl.Carkhuff and so advised him. He stated 

5 

that Carkhuff said that it was "impossible" for him to attend the hearing because he was "doing 
25 something medical." The General .Counsel sent him a fax and e-mail confirming their 

conversation. The hearing resUrned, at 12:16 p.m. Neither Carkhuff nor his clients appeared. 

I affirm my ruling denying the Respondelits' request for postponement. No details were 
given of the alleged "conflict" Carkhuff had with he hearing date. Presumably, he would have 

30 been able to resolve the alleged Conflict earlier 4ince he had been advised of the hearing date 
nearly two months before. When given the opportunity to appear at the hearing, Carkhuff 
claimed that "something medical" made it impossible for him to appear. Again, no details were 
provided. The request for postponement lacks Merit and is denied. 

I 
35 	 III. The Facts 

1 
A. lEickground 

On May 1, 2007, the Building Contractors Association of New Jersey (Association) which 
40 represented ECI and other employers in the construction industry, entered into a collective-

bargaining agreement with the .New Jersey Building Laborers District Council which was 
effective until April 30, 2012. That agreement was a pre-hire Section 8(f) contract. 

i 
ECI's answer admits that at all times prick to December 29, 2011, it was an employer- 

45 member of an Association which represented it and other employers in the construction 
industry, and that it authorized the Association tO represent it in negotiating and administering 
collective-bargaining agreements with the Union. ECI's answer further admits that On about 
December 29, 2011, it gave timely notice that it vas revokirig its authorization to the Association 
to negotiate on its behalf, and terminating the cdllective-bargaining agreement. 

50 I 
On March 7, 2012;the Union filed a petiiion seeking to represent the employees of ECI. 

The Union won an election held on April 11, 2012, and thereafter, on April 23, the Union was 
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certified as the exclusive collective-bargaining representative of the employees Of ECI in the 
following unit: 	 .1 

All full-time and regular part-iime building and construction 
laborers employed by the Emplo4,er in the State of New Jersey but 
excluding all office clerical employees, Managers;  guards and 
supervisors as defined in the Act) 

1 The complaint alleges that, at all times since about April 23, 2012, based on Section 9(a) 
10 of the Act, the Union has been the exclusive collective-bargaining representative of the unit 

employees. 

B. The Request to Bargain 

15 	Hernandez and Business Agent Radosaiv Korek testified that on April 11, the day of the 
election, after the ballots were counted and the tally of Ballots was distributed to the parties, 
they attempted to speak to Slawomir Kielczewsk the president of ECI. 3  They approached him 
and offered a handshake, and said "so let's talk;l let's open and follow up our future relationship." 
Slawomir "wrestled with us.. pushed us out of Him office," telling them twice, "get the fuck out of 

20 my office." Later, Korek entered the office and told Slawomir that the Union won the election. 
Slawomir stepped outside, and "kicked us out ori the sidewalk," telling them to "get the fuck out 
of my property." 

Korek testified that, following the election, he attempted to speak to the employees to 
25 learn if their working.  conditions had changed. He left several phone messages and visited their 

homes, but received no response from the workers. 

Korek called Slawomir at least three tirr.i jis in June to ask him about a new company, 
Kielczewski Corp., that the Union believed had been formed and had begun performing jobs. He 

30 also attempted to speak to Slawornies brother, kliVesley Kielczewski. On each occasion, 
Slawomir and Wesley refused to Speak about the Union, Slawomir saying "we have nothing to 
discuss in this matter about the union issue betvyeen my company and me." Wesley told him he 
had to speak to Slawomir. 

35 	Union organizer Oscar Borreo testified that he and organizer Leonardo Naranjo visited a 
jobsite at 133 Summit Avenue in Summit, New .,Jersey on June 21, 2012. Naranjo recorded his 
conversation with supervisor Peter Cybura.5  Appierently, Naranjo posed as an employee 
seeking work. Cybura identified himself as the supervisor and asked Naranjo if he was "union." 
Naranjo denied being "union." Cybura said that the Employer "is not with the Union" because 

40 union workers were lazy and earn about $30 pet hour, whereas non-union employees earn $10 
or $15 per hour. 

3  In various documents filed in 2010 through12012 by ECI with the New Jersey Department 
of Labor, and documents issued by that agency,; Slawomir Kielczewski is listed as the president 

45 of Ed. Because several of the Respondents' Officials have the same last name, I will refer to 
them by their first names. 

4  Inasmuch as the Respondent made no aprlearance at the hearing and presented no 
witnesses, the testimony of all the witnesses whO testified in behalf of the General Counsel are 
uncontradicted. I credit their testimony. 

50 	5  Cybura is listed on KC payroll documents as being "NJ Supervisor" and a website 
maintained by KC states that he is the 'project Manager/estimating Environmental Services." 
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- • Naranjo asked for the.  name .of the compry,adding that he could hot see the name of 
the company on the truck. Cybura said "because we paint this. Because that was union 
company,.We.  not union company.anymore." He !added that prior to.that time the name of the . 

5 	company was Environmental, butit was now called Kielczewski Corporation,: Cybura added that 
the owner of Kielczewski is the same owner of Environmental.—"the same owner He just 
change the name." Cybura told the.Union agent S that when they work in New York "we are With 
the Union in New York, Local 78" but the company no longer works in New York. 

i• 
10 	A "Notification of Asbestos Abatement" sitgned by Slawomir for that job listed KC as the 

abatement contractor.. However, the vehiCle.yse8 by KC on that jOb is registered to ECI but bore 
no KC logo. Moreover, a notebook in the cab of the truck entitled "asbestos abatement project 
log book" bore the notations "Summit Parmely Apt BOilding, 133 Summit Avenue, ECI Project 
Number 12023-AR." 

15 	 • 
Organizer Borreo testified that he visited ECI's office at 235 Watchung Avenue and 

photographed the vehicles there: Some of the trticks bore an ECI logo,. and Others did not:  

Organizer Saverio Sarriarelli and Vila. testified that they visited Blair Academy on 
20 October 42012. They asked in the-office for "Ed," The receptionist, David S., 6  said "you Mean 

the abatement contractor." They said 'yes," and the receptionist said "he's under Kielczewski 
Corp.," Vila spoke with Wesley about ECI with Wesley saying that there were issues.  with 
employees making personal phone calls' at work and not being productive. Wesley said that 
"any issues regarding.the union should be direCted to his brother, the owner"Samarelli left his 

25 business card with Wesley, and asked that his brother call him: Received in evidence.was a 
photograph of a.sign bearing•Kielczewski Corp's name at the site and a truck. Samarelli stated 
that he saw a man wearing a- shirt bearing an ECI logo at the jobsite. 

On October 15, 2012, Sarnarelli viSitedalobsite in Newark where he spoke to and 
30 recorded his conversation with Wesley Who recognized 'Samarelli from his Visit On October4. 

Samarelli identified himself as.being from theinternational Union, but working in behalf of Local 
78. He attempted to learn What type Of work the company was doing at the jobsite and how 
many employees worked there: Wesley. was generally noncommittal, Advising Samarelli to 
speak with his brother who was the boss Of EnVironmental Contracting and remarking "since 

35 	you're union and fmnot Union.. .1 really can't disclose too much. information." 

Wesley complained about the high I0Or ;cost when the:company Was a union contractor, 
paying his employees.  over $50 per hour inclUdilig.benefits. He admitted that he was now paying 
his employees perhaps $20. less per hour since, he did not pay them any benefits. Wesley 

40 conceded that compared to the wages he previdusly paid, there was;.a "big difference," 
estimating that if employees wored 1,000 hours, the company would save $20000. Wesley 
added "that answers your questian. If You have a job, if you're talking. about millions, if 
somebody wishes to go non-union then you get an even bigger difference. You know What I'm 
saying?" 

45 
When asked if stiff competition Was the reason his company went "non-union", Wesley 

answered "well: yes, yes and no. I don't even knOW what's the Main reason'. lm nOt going there. I 
don't want to speak about Something. "Wesley also complained that he believed that his 
competitors who do prevailing wade work do not pay. their employees The proper wage, bid his 

50 
No further identification Of the man was made. 
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company .does — "my problem is my competition is in.th,e position [that] their numbers are lower." 

C. The Alter Ego and Single Employer Status of the Respondents 

The Respondents admit that they have had substantially identical management, 
business purposes, operations, equipment, customers, supervision and ownership. The 
Respondents also adrnit that in about September, 2011, KC was established by ECI as a 
disguised continuation of ECI. 

10 	ECI applied for an asbestos license in February, 2011. The application states that ECI 
was incorporated in December, 1993, and lists Slawomir Kielczewski as its president. 
Numerous jobs were listed as having been done in 2010 with the following scope: asbestos 
abatement, demolition, mold remediation and asbestos remediation, 

15 	Kielczewski Corporation filed an application for an asbestos license in May, 2012. It 
stated that it was incorporated on December 22, 2010, and listed its president as Slawomir 
Kielczewski. A website maintained by KC states that KC "is a company that is comprised of 
former employees of EC" and then directs the reader to ECI's website for the Credentials of 
those workers. 

20 
Both ECI and KC's applications list their address as 235 Watchung Avenue, West 

Orange, New Jersey. That location is Owned by Mariola Kielczewski, the ex-wife of Slawomir, 
who leased it to ECI in August, 2010.- 

25 	The KC application contains a letter dated May 8, 2012, in which Slawomir advises the 
New Jersey Asbestos Control & Licensing department that certain equipment will be sold to KC 
"in the future." The lengthy list of equipment to be sold, according to Hernandez, includes "pretty 
much all of the equipment that he possess at Ed." On May 24, 2013, KC was issued an 
asbestos license which permitted it to "perform any type of asbestos work." 

Certain unit employees of ECI were retained by KC. They include Nathaniel Couram, 
Serhiy Drozdyak, Henryk Maciorowski, Jacek_Marosz, Piotr Piecuch, and Wieslaw Piecuch. ECI 
clerical employees Mariola Kie1czewska, Barbara Reed, and Rafal Skrzypcak also continued 
their employment with KC. 

Bids for work and proposals for both companies were prepared by Slawomir and 
Cybura. ECI continued to bid on work in its name. In January, 2012 and thereafter, it bid on 
certain work. ECI's proposals-noted that "work performed after April 30, 2012 will be open shop 
only' or stated that "work is priced to be completed non-union after May 1, 2012." 

Certain of KC's proposals for jobs dated April, 2012 and later also stated that "work 
performed after April 30, 2012 will be open shOp only." Also., exclusions noted are "union labor" 
and "union harmony." 

45 	Both ECI and KC use the same vendors. For example, both use Circle Recycling, Inc., 
Circle Rubbish Removal, Inc., and Sky Environmental Services, Inc. Both companies have the 
same account number at Home Depot Credit Services, American Express and Valley. National 
Bank. 

50 	 D. The Change in the Employees Terms and Conditions of Employment 

The complaint alleges that following the Board's certification of the Union as the 

6 
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exclusive collective-bargaining representative of EC1's unit employees, the Respondents 
changed the wages and benefits they paid to unit employees by reducing such wages and 
benefits without notice to the Union and without affording it an opportunity to bargain with the 
Respondents and without first bargaining with the Union to a good-faith impasse. The evidence 

5 	supports that allegation. 

The Respondents' payroll records in evidence show that ECI's unit employees were paid 
according to the Association-Union contract, but then when they-were employed by KC after 
June, 2012, their wagesand benefits changed. 

10 
For example, Wieslaw Piecuch was classified as a Laborer Class A when employed by 

ECI, and earned $29.05 per hour. He received pension, health and "other benefits of $77.20, 
.40, and $109.36, respectively.7  At KC in July, 2012, however, he received a wage rate of 
$29.85 per hour, and health benefits only. 

15 
Similarly, Piotr Piecuch, classified as a cleaner and Laborer Class A at ECI, earned a 

wage rate of $29.05 and pension, health and "other" benefits of $77.20, .40, and $109.36.8  
However, at KC, in May, 2012, he earned $35.00 per hour, but no benefits. 

20 	Further, Nathaniel Couram, a cleaner and asbestos handler, received $29.00 per hour at 
ECI, and pension, health and "other" benefits of $62.64, .40, and $118.88, respectively. 9  
However, in June, 2012, he received a wage rate of $35.00 per hour and no benefits at KC. 

Analysis and Discussion 
25 

I. The Alter Ego and Single Employer Status of the Respondents 

When the General Counsel alleges that an entity is the alter ego of another company, 
subject to the latter's legal and contractual obligations, the General Counsel has the burden of 

30 establishing that status. U.S. Reinforcing, Inc., 350 NLRB 404, 404 (2007). The determination of 
alter ego status is a question of fact for the Board, resolved by an examination of all of the 
attendant circumstances. 

The Board generally will find an alter ego relationship when two entities have 
35 substantially identical ownership, management, business purposes, operations, equipment, 

customers and supervision. Not all of these indicia need be present, and no one of them is a 
prerequisite to finding an alter ego relationship. Unlawful motivation is not- a necessary element 
of an alter ego finding, but the Board also considers whether the purpose behind the creation of 
the suspected alter ego was to evade responsibilities under the Act. McCarthy Construction Co., 

40 355 NLRB 50, 52 (2010), adopted in 355 NLRB.365 (2010); U.S. Reinforcing, above. 

The Respondents admit that they have had substantially identical management, 
business purposes, operations, equipment, customers, supervision and ownership. In addition, 
some of the same employees of ECI were retained by KC to perform the same work. The same 

45 clerical staff was employed. The same vendors and certain vendor account numbers continued 
to be used by KC. The Respondents also admit that in about September, 2011, KC was 
established by ECI as a disguised continuation Of EC'. 

7  Those benefits were received for the payroll dated January 4, 2012. 
50 	8  Those benefits were received for the payroll dated January 4, 2012. 

8  Those benefits were received for the payroll dated February 27, 2012. 

7 
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In Southport Petroleum Co. v. NLRB, 315 U.S. 100, 106 (194), the Supreme Court said 
that "[w]hether there was a bona fide discontinuance and a true change of ownership ... or 
merely a disguised continuance of the old employer, is a question of fact 	"The Supreme 

5 	Court noted that if "there was merely a change in name or in apparent control ... there is added 
ground for compelling obedience." In such cases, where there is-only a technical change in the 
structure or identity of the employing entity, "without any substantial change in its ownership or 
management," it has been held that the new eMployer "is in reality the same employer" and 
subject to the same legal and contractual obligations. Howard Johnson v., Detroit Joint Board, 

10 	417 U.S. 249, 252 fn. 5, 262 fn. '9 (1974). 
I 

The Respondents deny that ECI established KC for the purpose of evading its 
responsibilities under the Act, that both companies are alter egos and a single employer within 
the meaning of the Act, and that they are a single-integrated business enterprise and a single 

15 employer within the meaning of the Act. 

The evidence is clear that ECI and KC are alter egos. First, as set forth above, they 
admit to the facts, establishing an alter ego relationship, but deny the conclusion that musthe 
drawn therefrom. They also admit that KC was established by ECI as a disguised continuance 
of ECI. 

Also, it is clear that KC was formed for the purpose of evading its responsibilities under 
the Act. The Respondents believed that operating as a union company hindered its ability to be 
competitive in the marketplace. Thus, supervisor Cybura and Slawomir's brother Wesley 

25 complained about the high cost Of Union wages and benefits, whereas, as a non-union 
company, the workers were paid less since they received no benefits. Cybura admitted that 
ECI's name.was obliterated from its trucks because "we not union company anymore." 

Similarly;  the Respondents! proposals for
' 

jobs stated that after April 30, 2012, bids for 
30 work would be "open shop only" and priced "non-union." 

The Respondents thus had a plan to reduce labor costs. Pursuant to that plan, after their 
contract with the Association expired, they refusOd to eecognize the Union, withdrew recognition 
from it and refused to bargain.with it following its certification, and changed the compensation 

35 paid to its employees. 

The timing of the undisputed events herein and the Respondents' actions confirm this 
plan. In late December, 2011, the Respondents gave timely notification that it was withdrawing 
from the Association and did nOl authorize it to bargain in its behalf following the expiration of its 

40 contract with the Association on April 30, 2012. They notified their prospective customers that 
following April 30, 2012, their bids would be based on non-union rates, and the Respondents 
chose to ignore the Union's certification on April p23, 2012. 

Thus, ECI made clear its intent to operate KC as a non-union contractor with lower labor 
45 costs and thereby avoid its obligation to bargainlwith the Union which was certified as their' 

employees' exclusive collective-bargaining representative. E.L.C. Electric, Inc., 359 NLRB NO. 
20, slip op. at 9 (2012). 

I also find that the Respondents are a single employer. •Two or more ostensibly separate 
50 entities may be found to constitute a single emplOyer, where they constitute a single integrated 

enterprise. In determining whether such a relationship exists, the Board and courts consider four 
factors: common ownership, common management, interrelated operations, and centralized 

20 
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control of labor relations: Radio Local 1264, IBEW v. Broadcast Service of Mobile, 380 U.S. 
255, 256 (1965). None.of the four factors is controlling,:and not all factors need be present to 
support a single employer finding. Rather, single employer status depends on all the 
circumstances and is characterized by the absence.  of an arm's-length relationship between 

5 	unintegrated companies. Flal Dog Productions, tic., 347 NLRB 1180, 1181-1182 (2006). 

Here, Slawomir was the main actor of bo h companies. He owned and was the president 
of both, he filed documents with regulatory agencies on behalf of both, was viewed by 
supervisors of KC as being in charge of that corr,Ipany. Those supervisors told the Union agents 

10 to speak to Slawomir for information regarding KC. The supervisors and managers were the 
same for both companies. Their operations wee tinterrelated. Both did the same type of work 
and Swalomir bid on projects for both. They use the same location, certain of the same unit 
employees, the same clerical workers, vehicles owned by ECI were used by both companies, 
KC took over the same equipment used by ECI, Ithe same vendor account numbers were used, 

15 and there was no evidence that anyone other than Slawomir determined the labor relations of 
the two companies. 

accordingly find and conclude that ECI and KC were a single integrated enterprise, and 
a single employer. 

20 
The Refusal to Bargain 

The complaint alleges that following the Board's certification of the Union, the 
Respondents refused the Union's request to recognize and bargain with it. As set forth above, 

25 the Union's request to bargain, even immediately following its election victory on April 11, was 
met with curses and eviction from the Respondents' office. No clearer message could be sent. 

Thereafter, following the April 23 certification, Union agent Korek phoned president 
Slawomir at least three times. Each time, Slawomir refused to speak with him about the Union's 

30 relationship with the Respondents. Other attempts to speak with Wesely, Slawomir's brother, 
were similarly unproductive, with the Union's agents being told to Speak to Slawomir. Union 
business cards were left with Slawomir's brother Wesley, who was asked to have Slawomir call 
him, but he did not. 

35 	Union agent Naranjo's June 21 conversation with supervisor Cybura is reflective of the 
Respondents' motivation. Al a jobsite, Cybura told him they ECI's name was removed from the 
truck because "we not union company anymore.A.  

Having found that the Respondents are a single employer, the bargaining unit remained 
40 	intact. I find'that, as a single employer. the Respondents had.a continuing obligation to 

recognize' and bargain with the Union as the exclusive bargaining representative of the unit 
employees, and that the bargaining unit remained an appropriate unit following the 
establishment of KC.• I find that the Respondents violated Section 8(a)(5) and (1) of the Act by 
refusing to-recognize and bargain with the Union. 

I also find that the Respondents unilatera ly changed the wages and benefits it paid to its 
employees. As set forth above, the unit workers at ECI were paid the wage rate, pension, health 
and "other" benefits pursuant to the Association contract; but when employed by KC, they were 
paid only wages without any other bol.:fits. I understand that the wage rate at KC was slightly 

50 higher than at EC, but employees wc,..r: receiving Much less in compensation since no 
contributions were Made to any benefit funds. 

45 

9 
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Regardless of the amount Of the wages received by the employees, the violation is the 
Respondents' making unilateral changes in employees' compensation and their failure to notify 
the certified Union of those changes, and their failure to offer the Union an opportunity to 
bargain with them concerning those changes. 

5 
I also find that since KC is the alter ego of ECI, KC, and to the extent that ECI is still 

operating, they!re obligated to comply with the, terms of the collective-bargaining agreement 
that ECI entered into with the As.socia:ion on May 1, 2007, and which expired ortApril• 30, 2012. 
The evidence supports a finding that since about June 1, 2012, ECI and KC failed and refused 

10 to apply the terms and conditions of that collective-bargaining agreement, including the 
confractual.and fringe benefit provisions therein, which are mandatory subjects of bargaining, 
and did so without the Union's consent. Accordingly, ECI and KC, as its alter ego, violated 
Section 8(a)(5) and (1) of the Act by failing and refusing-to apply the terms of the collective 
bargaining agreement that ECI entered into with the Association, and by failing and refusing to 

15 	bargain collectively with the Union as :he exclusive collective-bargaining representatives of the 
bargaining unit employees of ECI and KC. 

Conclusions of Law 

20 	1.The Respondents, Environmental Contractors, Inc., and Kielczewski Corp., are 
employers engaged in comr-erce will in the meaning of Section 2(2), (6) and (7) of the Act. 

2. Local 78, Laborers International Union of North America, is a labor organization within 
the meaning of Section 2(5) of the Act. 

25 
3. At all times material herein, Environmental Contractors, Inc., and Kielczewski Corp., 

have been alter egos and a F.ingle employer. 

4. By establishing Kiplczewski Corp. as a disguised continuation of Environmental 
30 Contractors, Inc. for the purpose of evading its responsibilities under the Act, the Respondents 

have violated Section 8(a)(5) and (1) of the Act. 

5. By refusing to recognize and bargain with the Union as the exclusive collective-
bargaining representative of :he employees of Environmental Contractors, Inc., employed in the 

35 	following appropriate collect.ve-bargaining unit, the Respondents have violated Section 8(a)(5) 
and (1) of the Act: 

All full-time and regular part-time building and construction 
laborers employed by the Employer in the State of New Jersey but 

40 	 excluding all office c'erical employees, managers, guards and 
supervisors as defined in the Act. 

6. By changing the wages and benefits of unit employees by reducing such wages and 
benefits without notice to the Union and without affording it an opportunity to bargain with the 

45 Respondents and without first bargaii,ing with the Union to a good-faith impasse, the 
Respondents violated Section 8(a)(5) and (1) of the Act. 

Remedy 

50 	Having found that the Respondents have engaged in certain unfair labor practices, I find 
that they must be ordered to .cease and desist and to take certain affirmative action designed to 
effectuate the policies of the Act. 

10 
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The Respondents will be ordered to recognize and, on request, bargain with Local 78, 
Laborers International Union. of North America, as the exclusive collective-bargaining 
representative of the unit employees with respect to wages hours, and other terms and 	. 

5 	conditions of employment and, if an agreement is reached, embody it in a signed document. 
The Respondents shall also be required to rescind, on the Union's request, any or all ofthe 
unilateral changes to the unit employees' terms and conditions of employment made on or after 
April 23, 2012, and to make the unit employees.;Nhole for any loss of earnings and other 
benefits attributable to its-unlawful conduct. Thelmake-whole remedy shall be computed in 

10 accordance with Ogle Protection Seivice; 183 NLRB 682 (1970), 'enfd. 444 F.2d.502 (6th  Cir. 
1971), with interest as prescribed in New Horizoins for the Retarded, 283 NLRB 1173 (1987), 
compounded daily as prescribed in Kentucky Ritler Medical Center, 356 NLRB No. 8 (2010). 

The Respondents will be ordered to resthre any, or all of the terms and conditions of 
15 employment of its unit employees as established by the collective-bargaining agreement which 

expired on April 30, 2012. They shall also be reCiuired to make all contractually required 
contributions to the Union's benefit funds that it failed to make, including any additional amounts 
due the funds on behalf, of the unit employees in accordance with Merryweather Optical Co., 
240 NLRB 1213, 1216 In. 7 (1979), and to make the employees whole for any expenses they 

20 may have incurred as a result of the Respondents failure to make such payments, as set forth in 
Kraft Plumbing & Heating, 252 NLRB 891 fn. 2(1980) enfd. mem. 661 F.2d 940 (9th  Cir. 1981), 
such.  amounts to be computed in the manner se forth in Ogle Protection Service, New Horizons 
for the Retarded, and Kentucky River Medical Center, above. 

25 	The Respondents additionally shall be ordered to (1) compensate the Unit employees for 
any adverse income tax consequences of receiving their backpay in one lump sum and (2) file a 
report with the Social Security Admimstration allocating the backpay to the appropriate calendar 
quarters, as set forth in Latino Express, Inc., 35 NLRB No. 44 (2012). 

30 	Where employers, as here, have failed aind refused to bargain in good faith with a 
certified union, the Board will .ensure that such a, union has at least 1, year of good faith 
bargaining during which its majority status cannOt be questioned by extending the certification 
year. Mar-Jac Poultry Co. 136 NLRB 785 (1'962). Under the circumstances here;.I recommend 
that the 1-year extension shat : Comm,mce to run frdrn the date when good faith bargaining 

35 . begins. 

On these findings of fact and conclusion of law and on the entire record, I issue the 
following rec0mmended10  

40 	 ORbER 

The Respondents Environniental Contractors, Inc., and KielcieWski Corp; West Orange, 
New-Jersey, their officers, agents, successors„ and assigns, shall 

45 
	1. Cease and desist from 

10  If no exceptions are filed as provided by 5ec. 102.46 of the Board's Rules and 
Regulations, the findings, conclusions, and recdmmended Order shall, as provided in Sec. 

50 102.48 of the Rules, be adopted by the Board ahd all objections to them: shall be deemed 
waived for all purposes. 	 1 

11 
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(a) Refusing to recognize and bargain in good faith with Local 78, Laborers International 
Union of North America, as the exclusive collective bargaining representative of their employees 
in the following appropriate bargaining unit: 

	

5 	 All full-time and regular part-time building and construction 
laborers employed by the Employer in the State of New Jersey but 
excluding all office clerical employees, managers, guards and 
supervisors as defined in the Act. 

	

10 	(b) Making unilateral changes to the terms and conditions of employment of their 
bargaining unit employees. 

(c) In any like or related manner interfering with, restraining, or coercing employees in 
the exercise of the rights guiranteed t:lem by Section 7 of the Act. 

15 
2. Take the following acrirmative action necessary to effectuate the policies of the Act. 

(a) Recognize and upon request, bargain in good faith with Local 78, Laborers 
International Union of North America as the exclusive collective-bargaining representative of the 

20 unit employees with respect ti wages, hours, and other terms and conditions of employment 
and, if an, agreement is reached, embc ,,y it in a signed document, and continue to recognize the 
Union as the certified exclu, .ye agent of their employees in the unit described below for one 
year commencing on the da good raith bargain begins with the Union. 

	

25 	(b) Rescind, on the Union's request, any or all of the unilateral changes to the unit 
employees' terms and cond. ns of employmert made on or after April 23, 2012, and make the 
unit employees whole fcr a. y 'oss of e 	ngs and other benefits attributable to the'unilateral 
changes they have made. 

	

30 	(c) At the Union's request, restore any or all of the terms and conditions of employment 
of unit employees as estabished by the collective-bargaining agreement which expired on April 
30, 2012. 

(d) Make their unit e.nii loyees %vhote for any loss of earnings and other benefits suffered 

	

35 	as a result of the discrin.ination against .em, in the manner set forth in the remedy section of 
the decision. 

(e) Preserve and, within 14 days of a request, or such additional time as the.Regional 
Director may allow for good cause showl, provide at a reasonable place designated by the 

	

40 	Board or its agents, all payr -). records, s-cinl security payment records, timecards, personnel 
records and reports, an f at other reccic. inclulting an electronic copy of such records if stored 
in electronic form, nece‘ say to analyze 	amount of backpay due under the terms of this 
Order. 

	

45 	(f) Within 14 days after service by the Region, post at their facility in West Orange, New 
Jersey, copies in Enr3lish, Sozinish an relish c!' the attached notice-marked "Appendix."11  

11  If this Order is en'orci d Oy a judgment o a United States court of appeals, the Words in 
the notice reading 'Posed by Order of the National Labor Relations Board" shall read "Posted 

50 Pursuant to a Judgment of the United States Court of Appeals Enforcing an Order of the 
National Labor Relations B'-d. 

12 
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Copies ofthe notice, dii.fdrriiS.  provided bY the Regional'biredtpt for RegiOn 2Z after being 
signed by the Respondents' authorized representative, shall be posted by the Respondents and 
maintained.  for 60 Copsecutive:days: jhconsijitUbuSOlaOeS including all places where notices to 
employees are customarily posted.: Reasonable steps shall-  be taken by the Respondents to • 

5 	ensure that the notices are not altered:  defaced, Or covered by any Other Material: In the event 
that during the pendency Of these proceedings. the Respondents have gone otit.OlbuSineSs or 
closed the facility involved in these prOceedings, the Respondents shall duplicate and Mail, at 
their Own expense, a-.COpy of the notice to all current employees and former employees 
employed by the. Respondents at any time sihce. June. -1; 2012. 

10 

Dated;Washington, p C -January 13, 2014 

15 
Steven DaviS 
AdMinistrative tew judge 

20 
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APPENDIX 

NOTICE TO EMPLOYEES 

Posted by •JOrder of the 
National Labor Relations Board 

An Agency of the -United States Government 

The National Labor Relations Board has found that we violated Federal labor law and has 'ordered us to post and Obey this Notice. 

FEDERAL LAW GIVES YOU THE RIGHT TO 

Or assist a union 
Choose representatives to bargain with us on your behalf 
Act together with other employees For your be efit and protection 
Choose not to engage.in  any of these protected activities 

WE WILL NOT refuse lb recognize and bargain in good faith with Local 78, Laborers International Union of North America, as the 
exclusive collective-bargaining representative of our employees in the following appropriate bargaining unit: 

All full-time and regular part-time building 'and construction laborers employed by the 
Employer in the Stale of New Jersey.but excl[gling. 'all office clerical employees, managers, 
guards -and supervisors as defined in the Act. 

WE WILL NOT make unilateral changes to your terms and conditions of employment. 

WE WILL NOT in any like or related manner interfere with, restra r ,  i . or coerce you in the exercise of the rights guaranteed you by l 
Section 7 of the Act. 

'WE WILL recognize and urion request, bargain in good faith with Local.78, Laborers International Union of North America as your 
exciusive collective-baroainino representative with respect to your wages, hours, and other terms and conditions of employment 
and, if an agreement is reached. embocy. it in a signed document, land WE WILL Continue to recognize the Union as your certified 
exclusive agent for 1' year commencing on the dale we begin to bit-gain in good faith with the Union. 

. 	.rj. 
WE WILL rescind;  on.the,Union's request, any or all of the unilate al changes to your terms and conditions of employment made on 
or after June 1, 2012, and make you whole for any loss of earnings and other benefits, attributable to the unilateral changes we have 
made. 

WE WILL at the Union's request, restore any or all of your terms apd conditions of employment as established by the collective-
bargaining agreement which expired- on April 30, 2012.. 

WE WILL make you whole for any loss of earnings and other bendfits suffered as a result Of our discrimination against you. 

ENVIROIZENTAL CONTRACTORS, INC., AND KIELCZEWSKI 
COP., ALTER EGOS AND A SINGLE EMPLOYER  

(Employer) 

Dated 	 By 

(Representative) 	 (Title) 

The National tabor Relations Board it an independent Federal agency created içl 1935 to enforce The National Labor Relations Act. It conduCts Secret-ballot 
elections to determine whether employees want union representation and it inVeOgates and remedies unfair labor practices by employers and unions. To find 
out more about your rights under the Act and how to Ilea tharce or eteolion pet lion, you may speak confidentially to any agent with the Board's Regional Office 
set forth below: You may also obtain information f•oin the Board's website: www nIrb.eov: 

20 Washington Place, 5th Floor 

Newark. New Jersey 07102-3110 

14,r;urs: 8:30 	to 5 p.m. 

973-6f J,2100. 

THIS IS AN OFFICiAL NOTICE AND IIJST NOT .8E DEFACED BY 'ANYONE 
(31  THIS NOTICE MUST REmAIN POE i Li I-Oli- A3 CONS -CUTIVE DAYS FROM THE DATE Of POSTING AND MUST 

NOT LIE ALTERED, De' t'•CED, OR COViEf:i : .l•Y ANY THER MATERIAL. ANY QUESTIONS CONCERNING THIS 
NOTICE OR COMPLIANCE wi i H ITS PRC%-.SIONS ArlAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S . 

' COMPLIANCE QFFICER, 973-645-3784 .  

( 



West Orange, NJ 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

ENVIRONMENTALCONTRACTORS, INC:, 
AND KIPXZEWSKI.  CORP:, ALTER. Epos 
AND A SING,LEpAPLOYER 

and 
	 case 22-CA-089865 

LOCAL 78,-  LABORERS INTERNATIONAL 
UNION OF NORTKAMERICA 

1 
OROER 

On January 13, 2014, Administrative OW Judge Steven.Davis of the National Labor 

Relations Board issued hisDecision in the above-entitled proceeding and, on the same.date; 

the.  proceeding wasztransferredtO and. continued before the Board in Washington, D.Q. The 

Administrative Law Judge.found that the Respondent has engaged in certain unfair labor 

practices,..and redommended that it take specific action to remedy such unfair labor practices. 

INo. statement Of exceptions having, been filed with the. Board. and the time allowed' for 

such- filing having expired; 

Pursuant to Settion.1.0(c) Of the National Labor Relations Act; as amended, and: Section 

102.48 of the' National Labor Relations Board. Rules and Regulations, the Board adopts.the 

findings and.donclUsions. of .the Administrative daw judge as contained in.his Decision, and 

orders that the Respondent, Environmental Contractors, .Inc., and Kieldzewski Corp., alter egos

and a.single employer, their officers, agents, successors, and. assigns, shall take the action set 

forth in the recommended' Order of the Administrative Law Judge. 

Dated,. Washington, .D.C., February 27,201.4. 

By direction of the:Board: 

/s/Roxanne L. Rothschild 

Associate Executive Sedretary 



BY THE COURT 

s/ Joseph A. Greenaway, Jr.  

Circuit JuglgopI  '  
• • e 

• 0 
• -o• 
• .4 
: • ••• 

Certified 	 r. d issued in lieu 
- 	July 3 , 2014 

of a for 	ateRil 	  
3s.lo,  

Teste: 
Clerk, U.S. Court of Appeals for the Third Circuit 

Case: 14-4115 Document: 003111660828 Page: 1 	Date Filed: 063/C08/2014 

  

June 16, 2014 
ACO- 093: 

UNITED STATES COURT OF APPEALS 
FOR THE THIRD CIRCUIT 

NATIONAL LABOR RELATIONS BOARD : 
• • \ 

Petitioner 	 • 

V. 
• 
• 

No. 	- 49, cz 1 5 

ENVIRONMENTAL CONTRACTORS, INC. : 	Board Case No.: 
AND KIELCZEWSKI CORP., ALTER EGOS : 	22-CA-089865 
AND A SINGLE EMPLOYER 	 • 

• 

• 

JUDGMENT ENFORCINi AN ORDER OF THE 
NATIONAL LABOR RhLATIONS BOARD 

Before: RENDELL, FISHER and GREENAII1AY, Jr., Circuit Judges 

This cause was submitted upon the application of the National Labor 
Relations Board for summary entry of a judgment against Respondent, 
Environmental Contractors, Inc. and Kielczewsld Corp., alter egos and a single 
employer, its officers, agents, successors, and assigns, enforcing its order dated 
February 27, 2014, in Case No. 22-CA-089865, and the Court having considered 
the same, it is hereby 

ORDERED AND ADJUDGED by tile Court that the Respondent 
Environmental Contractors, Inc. and Kielciewski Corp., alter egos and a single 
employer, its officers, agents, successors, and assigns, shall abide by said order 
(See Attached Order and Appendix). 

Respondent 

Mandate shall issue forthwith. 

DATED: July 3, 2014 

PDB/cc: All Counsel of Record 



- Case: 14-2815 Document: 0031116608;8 Page:"2 	Date Filed: 08/018/2014 

NATIONAL LABOR RELATIONS BOARD 

v. 

ENVIRONMENTAL CONTRACTORS, INC. AND KIELCZEWSKI CORP., 
ALTER EGOS AND A SINGLE EMPLOYER 

ORDER 

Environmental Contractors, Inc., and Kielczewsld Corp, West Orange, New 
Jersey, their officers, agents, successors, and assigns, shall 

I. Cease and desist from 

(a) Refusing to recognize and bargain in good faith with Local 78, Laborers 
International Union of North America, as the exclusive collective 
bargaining representative of their employees in the following 
appropriate bargaining unit: 

All full-time and regular part-time building and construction 
laborers employed by the Employer in the State of New Jersey but 
excluding all office clerical employees, managers, guards and 
supervisors as defined in the Act. 

(b) Making unilateral changes to the terms and conditions of employment of 
their bargaining unit employees. 

(c) In any like or related manner interfering with, restraining, or coercing 
employees in the exercise of the rights guaranteed them by Section 7 of 
the Act. 

2. Take the following affirmative action necessary to effectuate the policies of 
the Act. 

(a) Recognize and upon request, bargain in good faith with Local 78, 
Laborers International Union ofNorth America as the exclusive 
collective-bargaining representative of the unit employees with respect 
to wages, hours, and other term i and conditions of employment and, if 
an agreement is reached, embody it in a signed document, and continue 
to recognize the Union as the certified exclusive agent of their 



Case: 14-2815 Document: 003111669848 Page: 3 Date Filed: O/8/2O14 

employees in the unit described below for one year commencing on the 
date good faith bargain begins with the Union. 

(b) Rescind, on the Union's request, any or all of the unilateral changes to 
the unit employees' terms and conditions of employment made on or 
after April 23, 2012, and make the unit employees whole for any loss of 
earnings and other benefits attributable to the unilateral changes they 
have made. 

(c) At the Union's request, restore any or all of the terms and conditions of 
employment of unit employees as established by the collective-
bargaining agreement which expired on April 30, 2012. 

(d) Make their unit employees whole for any loss of earnings and other 
benefits suffered as a result of the discrimination against them, in the 
manner set forth in the remedy section of the decision. 

(e) Preserve and, within 14 days of /a request, or such additional time as the 
Regional Director may allow for good cause shown, provide at a 
reasonable place designated by the Board or its agents, all payroll 
records, social security paymentlrecords, timecards, personnel records 
and reports, and all other record, including an electronic copy of such 
records if stored in electronic form, necessary to analyze the amount of 
backpay due under the terms of chis Order. 

(f) Within 14 days after service by the Region, post at their facility in West 
Orange, New Jersey, copies in English, Spanish and Polish of the 
attached notice marked "Appendix." Copies of the notice, on forms 
provided by the Regional Director for Region 22, after being signed by 
the Respondents' authorized representative, shall be posted by the 
Respondents and maintained for 60 consecutive days in conspicuous 
places including all places where notices to employees are customarily 
posted. Reasonable steps shall be taken by the Respondents to ensure 
that the notices are not altered, defaced, or covered by any other 
material. In the event that, during the pendency of these proceedings, the 
Respondents have gone out of business or closed the facility involved in 
these proceedings, the Respondents shall duplicate and mail, at their 
own expense, a copy of the notiCe to all current employees and former 
employees employed by the Respondents at any time since June 1, 2012. 

2 



WE WILL NOT make unilateral changL to your terms and conditions of 
employment 

All full-time and regular part-timel building and construction 
laborers employed by the Employer in the State of New Jersey 
but excluding all office clerical employees, managers, guards 
and supervisors as defined in the Act 

Case: 14-2815 Document: 003111669828 Page: 4 	Date Filed: Ot3/118/2014 

APPENDIX 

NOTICE TO EMPLOYEES 

POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES 
COURT OF APPEALS ENFORICING AN ORDER OF THE 

NATIONAL LABOR RELATIONS BOARD 
An Agency of the United States Government 

The National Labor Relations Board has found that we violated Federal labor, law 
and has ordered us to post and obey this Notice. 

FEDERAL LAW GIVES YOU TIE RIGHT TO 
Form, join, or assist a union 
Choose representatives to bargain with us on your behalf 
Act together with other employees for your benefit and protection 

j Choose not to engage in any of these protected activities 
, 

WE WILL NOT refuse to recognize an bargain in good faith with Local 78, 
Laborers International Union of North America, as the exclusive collective 
bargaining representative of our employees in the following appropriate bargaining 
unit: 

WE WILL NOT in any like or related manner interfere with, restrain, or coerce 
you in the exercise of the rights guaranteed you by Section 7 of the Act. 

WE WILL recognize and upon request, bargain in good faith with Local 78, 
Laborers International Union of North America as your exclusive collective-
bargaining representative with respect to your wages, hours, and other terms and 
conditions of employment and, if an agreement is reached, embody it in a signed 
document, and WE WILL continue to recognize the Union as your certified 
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UNITED STATES,  OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD , 

lOGION 22 

Environmental contractors; Inc. 
ICOlczewski Corporation and their Alter Ego, 
Single Employer and/or successor, BE Construction 
CorpOration 

and 

Local 78„Lab.orers International Union of 
North America 

Cases: 22-CA-.089865 
22-CA-136700 
22CA- 145173 
22CA,172957 

ANSWER TO 011DtR CONSOLIDATING COMPLAINT, COMPLIANCE 
SPECIFICATION AND NOTICE OF HEARING 

BE Construction Corpora.itiOn ("BE"), by and through its attorneys 

Carkhuff & Radmin, P.c, as andfo' r its Answer to Order ConsOlidating Complaint 
brought by Local 78, Laborers International Union of North America says as 
follows: 

1. 	(a) 	Respondent BE is without Sufficient information to form an 
Answer to Paragraph 1(a) of the Order Consolidating. Complaint, Compliance 
Specification and leave Local 78' and Laborers International -Union to its proofs. 

Respondent BE is without sufficiPnt information to forin an 
Answer to Paragraph 1(b) of the Order Consolidating Complaint, Compliance 
Specification and leave Local 78 rand Laborers Inteinational Onion to its proofs. 

(c). 	'Respondent BE is without: Suffitient information to form an 

Answer .to Paragraph 1(c) of the Order Consolidating Cbmplaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

.CARKHUFF &RAMAN 

AOItI?S Al LAW 
398.60n soMIERSEY stawr 

NORTH PLAINI,M1.1). t.0 07060 

2. 	Respondent BE admits to having .an office and place. ofbusinessin 

West Orange, New Jersey, and have been contractors in the construction. inclt5try. 



BE does not oCcupy the same space at the'West Orange premiseS as do 

Respondents,. ECI and Kielczewski Corp: 

3. Respondent BE denies theallegations.set forth in Paragraph3 Of 

the. OrderConsolidating Complaint; Compliance: Specification. 

4. Respondent BE sdenis the allegations Set forth in Paragraph 4 of 

the Order Consolidating Complaint, Compliance Specification. 

S. 	'Respondent BE denies the allegations set forth in Paragraph 5 of 

the Order Consolidating Complaint, Compliance Specification. 

6. 	Respondent BE denies the allegations set forth in Paragraph 6 of 

the Order Conkilidating.Cornplaint, Compliance Specification. 

7: 	ReSpoiklerit BE denles the allegations set forth in Paragraph 7 of 

the Order ConSoiidating Complaint, Compliance Specifitation. 

8. 	Respondent:13E deities the allegations set fOrth in Paragraph 8 of 

the Order Consolidating,Cornplain, Compliance Specificatibn. 

9. Respondent BE is Without sufficient information to form an 

Answer to Paragraph 9 (insofar as it ha S no knowledge of the value of the services 

of Respondents ECI and Kielczewski Corp.), of the ,Order Consolidating 

Complaint, Compliance Specification and leave Local 78 and Laborers 

International Union to its proofs. 

10. Respondent BE is4ithout sufficient information to form an 

ArISWer to Paragraph 10 (insofar as BE is unaware of those employees of 

Respondents ECI and Kielczewski Corp), of the Order Consolidating Complaint, 

Compliance Specification and' leaNe Local 78 and Laborers International Union to 

its proofs. 

11. Respondent BE is litithout sufficient information to font an 

Answer to Paragraph 11 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International ULli011 to its proofs. 

CARKHurv&RADmig 

NITORNEYS AT LAW 

598-400 SOMERSET STREET 

4ORTH PLAINFIELD, NJ 07060 



12. Respondent BE is without sufficient information to form an. 

Answer to Paragraph 12 of the Order Consolidating complaint, Compliance 

Specification and leave Local 78 aid. Laborers International Union co its proofs. 

13. Respondent. BE is.. Without .sufficient information to form an 

Answer to. Paragraph 13 of the. Order Consolidating Complaint, Compliance 

Specification and leave Local 78 -and Laborers International Union to its proofs. 

14. Respondent BE is Niiitliout sufficient inforrnation to form an 

Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78- and Laborers International Union to its proofs. 

	

15, 	Respondent BEis Without sufficient information to form an 

Answer to Paragraph 15 of the Order Consolidating Complaint., Compliance 

Specification and leave Local 78 and Laborers International.  Union to its proofs. 

	

16. 	Respondent BE is without sufficient information, -to form an 

Answer to Paragraph 16. of the. Order Consolidating Complaint - Compliance 

Specification and leave. Local 78 and Laborers International Union. to its proofs. 

17. 	Respondent BE is without sufficient information to form an 

Answer to Paragraph 17 of 	Order Consolidating Complaint,. Compliance 

Specification and. leave Local 78. and-  Laborers International Union to its proofs. 

18: 	Respondent BE is Without sufficient infOrmation to form an 

Answer to. Paragraph. 18 of the Orider Consolidating Complaint, Compliance 

Specification. and. leave LLocat - 78 and. Laborers International Union to its proofs.. 

19. Respondent BE is. without sufficient information to form an 

Answer to .Paragraph 19 of the 0.1-er 'Consolidating Complaint, Compliance 

Specification and leave Local 78 61 Laborers International Union to its proofs 

with respect to. Respondent's ECI and.Kielcewslci Corp. BE denies the residual 

Of the allegations in Paragraph 19. 

i 20. Respondent BE is without. sufficient information to form an 

Answer to Paragraph 20 of the Order Consolidating Complaint, Compliance 

& P.ADMIN 

ATTORNEYS AT LAW 

598-660 SOMERSET STREET 
40RTI4 PLMNRELD, 	07060 



i 

SpecifiCation and teaye Loca178 ahd Labeiters intermatiOnal ljnion to IN proofs 
I. withrespect to Respondent's' 5,Ct :Agd:Kieleewsli C.Orp. 1W denies the residual 

of the. alle.gations, in Patagsaph. 20. 

	

21.. 	ReSpoirdent lilE is. w ithoutsufficient i.mition to fora an 
Ai.n.Synr to Paragraph 21 a til Qther CbasolidatingiComplaint, cOnipti4lic. 
Specification andave Local 78 alid:Laborersinteriiational- thiOD.toits prbbfg 
WithlOspeCt to.  Respondent's .ECI and KielczewsRi COrp. BE I  denies the residual 
of the allegationS.. in P.kagraph 21., , 

I 

	

22, 	Respondent 13E is4itliput: sufficient infoirnatioP. to form 471 

AttsWer 0 Paragraph 22 of thd Orjer COnsoliclating .Complaint, compliance 
:Specificakion and leaye Local 78 and Laborers International Union .t6 its proofs 
with respect to gespondent's BCfAnd Kielozewski Corp. 13:E denies the oSidnal 
of the allegationt in Paragraph 22... 

,.. 23.- 	ReSpondent BE ..is wit outsufficient. informa4on to form!  an 

Answer 0 Paragraph bf the Orr Consolidating Complaint;  Cbmpliance 

Specification and leave Local 78 AI:Laborers International tinion to its .proofs. 

24. 'Respondent BE is• 'thout sufficient infOrmation -to form an 
Answer' to ParpgrAph 24 of the ;Qr. .f. Consoiidating Canoainti:Ccompliance 
Speciiicatibil And leave Local 7$ ti Laborers Iriternational Union..to RS proofs. 

25. Respondent BE denies the allegatiOns set forth in Patagtaph, 25: of 
the Order Consolidating Corripla* tCOmpliance_ Spectfication, 

	

24, 	ResPOndent BEdelies the aliegations. set forth in Paragraph ,26 of 
the Order ConSolidating Complailt, Compliarice.Specification. 

	

i27. 	Respondent BE de• jos the allegations gdt tor:thin Paragraph 27 of 

the Order ConsOlidating Compfalfit, C-oinpliance Specation. 

	

28, 	Res-phi:tent Et :denies the aRegatilons set fofth,iii)•Paravaph 28 of 

the Older Consolidating Complaint, Compliance Specification. 

CARKH UFF IZADm !la 
:AiToRillys• krt." 

398410 somERSET.stnErt 
NoM:tt:AiNnaollso oic6o 



Carichnff 
NI -Bar 268$51971-KI 

29. 	Respondent BE de,  es the aliegatiOns set forth in P0agraph 29 of 
The Order Consolidating Cbmplaint, Compliance Specification. 

REMEDY  

Insofar as BE ha.s-at no tinie had either a legal Ox tivitable relationship 
with Res.pondentS' ECI and -11.e1czewsici. Corp., thiS matter shouid be dismissed 
fordiwith. 

COMPLIANCE. SPECIFICATION 

Be alleges; it is pot. titeot to the National Labor eaio1: t;29 
ti-S;C. .§: 151 set.Seq. ("the Ael eati. the Rules ag.  dRegigations -prorpiulgated 
the under; nor septions 102.35.,b 10254(b) thereof and iSliot a ,stiociessor .  

corporatiOn of entlty, to EnVirontrie;laIContractOrOnc, anaietczewS10 Corp. 
M. stich tbe • Compliance Specifica ion allegation are inapptitabie to ..I3E 

2, 	BE is a duly organi ei;1 and :operating New Jersey Corporation, 
having been qualified as a Women ''s Unority B4siness .ttriderNISA 1.7A::•LW. 

.'... 	. Barbara Reed is. the President andsole shat,rehader Of tEand., 
having read the .ConipWrit, Aimoets :and compyiance specifications set forth 
herein, tettitieS that. said respools by BE CorpqrAti.041W UMW and 
trtitbhil O. the best: or her kiwwleirigg :a04 tmderstatiting 

CAAM-014Fr & RADMIN. 

ric) RNE.i'S.AT LA( 
.:191t-611U.SOM ERSE].  &AC. Itt 
•OI(LA]NI1l1,Ozst,r 010611. 

Barbara Reed, PitesiderSt, 

Carkhuff . .dm., P.C. 
Attorneys for , 	•e_StructiOn-  Corp. 
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14. 

United States Government 

NATIONAL LABORRELATIONS BOARD 
Region 22 

20 Washington Place- 5th Floor 

Newark, NJ 07102 

 

December 1, 2017 

Via Electronic and U.S. Mail-. 

Waldo H. Carkhuff, Esq. 
Carkhuff & Radmin, PC 
598-600 Somerset Street 
North Plainfield, NJ 07060 

Re: 	Environmental Contractors, Inc., 
Melczewski Corp., and their alter ego, single 
employer and/or successor, BE 

.dmstruction Corp.  
Cases 22-CA-089865, et al. 

Dear Mr. Carkhiiff: 

Thank you for Sending a draft of in.  Amended Answer to the Order Consolidating 
Complaint, Compliance Specification and Notice1 of Hearing in :this matter: The amendments 
you propose to Answer the Complaint allegations . 'ddresS the issues which we discussed. Thank 
for limiting the issues to be litigated to those that are actually in Contention. 

With respect to your Answer to the CoMpliance Specification, please be advised 
that your Answer is defective pursuant to •,Se&ion 102.56(b) of the NLRB's Rules and 
Regulations. In that regard, Section.  102.56(b), "Contents of answer to specificgtion". 
provides that: "The answer shall 'specifiCally.  admit,. deny, Or explain each and every 
allegation of the.  specification, unless the respondent is without knowledge, in which case the 
respondent Shall So state,: such statement operating as a denial: Denials shall fairly meet the 
substance of the allegations of the specification 6.t issue7  When a respondent intends to deny 
only a part of an allegation;  the respondent sha)1 specify .so much of it as.  is true and shall 
• deny only the remainder As to all.  Matters Within the knowledge Of the respondent, including 
but not limited to the various facors •entering into the computation of gross backpay, a 
general denial shall not.  SUffice. AS to such - Matters; If the respondent disputes . either the 
accuracy of the figures in the specification or he premises On: Which they are based, the 
answer shall specifically State the basis .for Sqh disagreement, setting forth in detail the 
respondent's position is 'to the applicable prernises and •futnishing the 'appropriate supporting 
figures." 

In yoUr Answer to the ComPliaifce • -Specifitation you failed to respond With 
specificity to the allegations in the SpecifiCation, including those concerning the back pay 

.1 



and other amounts currently owing and the p emises on which these amounts are based. 
Moreover, you failed to provide alternative Calculations. Thus in your Answer of August 
8, 2017 you failed to address the allegations in the Compliance Specification but only • 
generally stated that BE "is not subject to the National Labor Relations Act, 29 U.S.C. 
Section 151 et seq. ('the Ad') and the Rules and Regulations promulgated thereunder, 
nor sections 102.33 and 102.54(b) thereof and is not a successor corporation of entity to 
Environmental Contractors, Inc. and KielC6wski Corp: •As such the Compliance 
Specification allegations are ihapplicable to fiE." Additionally, you stated that "BE is a 
duly organized and . Operating New Jersey Corporation, having been qualified as a 
Women's Minority business under NJSA 171A:46." The Answer thus fails to respond 
with specificity to the Specification allegation A and prOvides•no"supPorting figures. 

I 
Additionally, in your proposed Amended Answer you indicated that, in the event 

your client is found to be subject to the alleiions of the Compliance Specification, the 
Specification computations are "inaccurate and erroneously based insofar as the smile are 
inconsistent with the assumptions" (payroll), made-  and set forth therein, to wit; (a) the 
commence date is incorrect; (b) back pay, 1 both the period for and projections are 
inaccurate; (c) BE has not seen nor received; records provided by Icielczewski Corp. or 
Ea, (d) BE is not a successor corporation dr entity to Environmental Contractors, Inc. 
and Kielczewski Corp." 	 i 

i 
Your proposed Amended Answer to he Specification is also deficient. In this 

regard, you do not specify how the Specification computations are erroneous or 
inaccurate or inconsistent with the assurnp4Ons made. Nor do you outline how the 
commence date is inaccurate nor do you provi!cle an alternative date. Additionally, you do. 
not Specify how the period for and projecti6ns of backpay are inaccurate, nor do you 
provide specific alternatives. Neither dol you posit •an alternative to basing the 
computations on records provided by Kielczewski Corp. or ECI. Again, you provide no 
figures to support your general denial. 

Section 102.56(c) of the NLItirs. Rules and Regulations, "Effect of failure to 
answer or to plead specifically and in detail to backpay allegations of specificOtion," states 
in relevant part, ":..If the respondent files an answer to the specification but fails to deny any 
allegation of the specifica0on.in  the manner recluired by paragraph (b) of this section, and the 
failure so to deny is not adequately explained, such allegation -shall he deemed to be admitted 
to be true, and may be so found by the Board mlithout the taking of evidence supporting such 
allegation, and the respondent shall be recluded from introducing any evidence 
controverting the allegation." 

Please be advised that if you fail to file an amended Answer that comports with 
the requirements of Section 102.56(b) of ttie Rules and Regulations: by the close of 
business on December 15, 2017, the Region Will file a motion asking that the allegations 
not properly answered be deemed admitted v,ithout evidence and that you and the above-
referenced employers be precluded from offering evidence to controvert them. 



Thank you for your kind. attention to.this Matter: 

Very truly: yours, 

Bett Di070-610b0g • 
Counsel for 016.604ra:I COUMel 
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UNITED STATES OF AMERICA 
BEFORE THENATIONAL LABOR RELATIONS 0 ARD • 

REGION 22 

Environmental Contractors, Inc., 
Kielczewsici COrpOration and their Alter ggo,.  
Single Employer and/or successor, pE Construction 	Cases: 22-CA-089865 
Corporation 22-CA-136700 

22-CA-145173 

and 
22-CA-172957 

Local 78, Laborers International Union of 
North America 

AMENDED ANSWER TO 00ER CONSOLIDATING COMPLAINT, 
COMPLIANCE SPECIFICATION AND NOTICE OF HEARING 

BE Construction CorporatiOn ("BE"), by and through its attorneys 

Carkhuff & Radinin, P.C. as and 4 its Amended Answer to Order Consolidating 

Complaint brought by Local 78, Laborers International Union of North America 

says as follows: 

1. 	(a) 	Respondent BE admits to receiving due service of process 

on it; but is without Suffidient inforImation to form an Answer to Paragraph 1(a) of 

the Order Consolidating Complain, 'Compliance Specification and leave Local 78 

and Laborers International Union fo its proofs. 

(b) 	Respondent EE adinits to receiving due service of process 

on it; but is without sufficient infottimation to form an.  Answer to Paragraph 1(b) of 

the. Order Consolidating Complaint-, Co.mpliance'Specification and leav.e.Local 78 
I 	• „and.Laborers. rnternational Union IfyitS .proofs.. 

:(c) 	Respondent.;E3E.admits to receiving due Serviee Of process 

on it; but is,Without.sufficient infort mation to forrn .a.n.AnsWer to.  Paragraph 1(c) of 

the ,Order Consolidating Complair'4,:Compliance.  :Specification and leave Local 78. 

. and Laborers international •Union to it5.Proofs. 



2. Respondent BE admits to having an .offiCe and place of busiriess in 

West Orange, I\Iew'Jersey, and have been contractors in the construCtion industry. 

BE does not occupy the same space at the West Orange premises as do 

Respondents, ECI and Kielczewski!Corp. 

3. Respondent BE denies the allegations set forth in Paragraph 3-of 

the Order Consolidating Complaint, Compliance Specification. 

4. Respondent BE denies the allegations set forth in Paragraph 4 Of 

the Order Consolidating COmplaint Compliance Specification: 

5: 	Respondent BE denies the allegations set forth in Paragraph 5 of 

the Order Consolidating Complaint: Compliance Specification. 

6. 'Respondent BE denies•Ithe allegations set forth in Paragraph 6 of 

the Order Consolidating Complaint Compliance Specification. 

7. Respondent BE .denies- the -allegations set forth in Paragraph 7 of 

the Order Consolidating Complaint Compliance -Specification. 

8. Respondent BE deni es the allegations set forth in Paragraph .8 .of 

  

the Order Consolidating Complaint!, Compliance Specification. 

9. Respondent BE is w`ithout sufficient information to form an 

Answer to Paragraph 9 (insofar asit has no 'knowledge of the value of the services 

•of Respondents .Ed and Kiel czew.$)(i corp.), of the Order Consolidating 

Complaint compliance Specificatibri and leave •Local 78 and Laborers 

International Union to its proofs. 

	

1.0. 	Respondent BE is.Withoutsufficient information to form an 

An§wer to Paragraph 1-0 (insofar as PE..isunaware of those enaployeeS of • 

Respondents EC'. and Ki el czewSki Corp:), Of the Order .:Conicilidating -Complaint • 

Compliance 'Specification and leave• 	Local •78 and Laborers International. Union to. • • 
its ,i)bofs. 

	

1.1. 	Respondent BE adinitS the allegatiOns set. forth.. in Paragraph 11 of 
. 	,• 

the Order Consolidating Compiaint:CoMpliance SPecification: 



i 
12: 	Respondent BE admits that Section 9(b).Of,the Act is as statcd in • 

the Complaint. Respondent BE denes that Section 9(b).'is applicable to it. 

13. Respondent BE admits the allegations set forth in• Paragraph 13 of 

the Order Consolidating Complaint,i;  Compliance Specification. 

14. Respondent BE is wiihout sufficient information, to form an 

Answer to Paragraph 14 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

15. Respondent BE admAts only that on January 13, 2014 

.1 Administrative Law Judge Steven Davis, ("ALT"), issued his Decision and Order 

in Case 22-CA-08965. 

16. Respondent BE repeats its Answer in Paragraph 15. 

17. Respondent BE admits the allegations set forth in Paragraph 17 of 

the Order Consolidating Complaint,:  Compliance Specification. 

18. Respondent BE admits the allegations set forth in 'Paragraph 18 of 

the Order Consolidating Complaint, Compliance Specification. 

  

19. 'Respondent BE is Without sufficient information to form an 

Answer to Paragraph 19 of the Order Consolidating Complaint, 'Compliance 

'Specification and leave Local 78 and Laborers International Union to its•proofs 

with respect to Respondent's ECIand Kielczewski Corp. 'BE denies the residual 

ofthe allegations inParagraph 19. 

20. Respondent BE is witthout sufficient information to form an 

Answer toParagraph 20.  of the_Order Consolidating-Complaint,..ComPliance 

Specification and leave Local 7& anli Laborers International'Union to its proofs 

with 	ReSPondent's EC( aild Kielczewski .Corp. BE denies-the reSidual 

of the allegations in Paragraph 20. 

• I 
21. 	Respondent BE. is:without:sufficient inforthationto form an 

Answer to'ParagTaph.21 Of the 'Order :Consolidating.ComPlaint, ,CoMPliance 

.Specification .and leave Loaal 78 and
i
- Laborers International.Qriioni to its proofs 



.1 
with respect to Respondent's ECI arid Kielczewski Corp. BE denies the residual 

of the allegations. in Paragraph 21. 

22. Respondent BE is without sufficient information to form an 

Answer to Paragraph 22 of the Order Consolidating Complaint, compliance 

Specification and leave Local 78 and Laborer's International Union td-its proofs 

with respect to Respondent's ED and Kielcze'wski 'Corp. BE denies the residual 

of the allegations in.Paragraph 22. 

23. Respondent BE is without sufficient. information, to•form an. 

Answer to Paragraph 23 of the Order. Consolidating Complaint, Compliance 
.1 

Specification. and leave Local 78 ad LabOrers International Union to its proofs. 

24. Respondent BE is withoutsufficient information to form an 
I Answer to Paragraph 24 of the Order Consolidating Complaint, Compliance 

.1 
Specification and leave Local 78 add Laborers International Union to its proofs. 

25. Respondent BE denis the allegations set forth in Paragraph 25 of 

the Order .Consolidating Complaint CoMplianoe Specification: 

26. Respondent BE deniLs the allegations set forth in Paragraph 26 of 

the Order Consolidating Complaint Compliance Specification. 

27. Respondent BE denies the allegations set forth in Paragraph 27 of 

the Order Consolidating Complaint:, Compliance Specification. 

28. 	Respondent BE denies the allegations set forth in Paragraph 28 of 

the Order Consolidating Complaint, Compliance Specification. • •  

29. 	Respondent BE denies the allegations set forth in Paragraph 29 of 

the Order Consolidating Complain, Compliance-Specification. 

, 1 REMEDY 

Insofar as..BE has at no -time had .either a legal or equitable relationship 

• with Respondents Ed and •Kielczewski Corp.;  this matter Should be dismissed 

forthwith. 



COMPLIAN CE SPECIFICATION 

.1. 	BE alleges it is not stibjett to the National Labor Relations Act, 29 

-§ 151 set secF ("the Act") an the Rules and Regulations promulgated 

thereunder, nor sections 102.33 and 102.54(1)) thereof and is not-a successor 

corp.oration or entity to Environmental Contradtors, Inc, and/or KielczewSki Corp. 

BE further 'alleges that not being .a successor corporation or entity of 

Environmental Contractors, Inc. and/or Kielczewski Corp., it does not have now 

nor did it ever have the .sufficiency of data to either acknOWledge nor deny .with 

specificity any allegations in the Specification, includin.g those_Concerning back 

pay and other amounts then or currently owing. Accordingly; BE is Unable to 

identify and/or apply with sufficient specificity the computational premise(s) 

upon which plaintiff bases the same. BE states that it was incorporated in the 

'State of New Jersey on December 113; 2013, and, as such, any computation based 

upon an inception/commencement date must be -so.iestructured therein: 

2. 	In the event BE is, however, is found to be subject to such 

Compliance Specifications, then coknputations made in said Complaint are 

inaccurate and/or erroneously based insofar as.these disregard the correct date-of 

inception/commencement and, .accordingly, are inconsistent with the assumptions 

made and set forth therein; to wit; 	the commence date need be re-established; 

then reapplied; (b) back pay, both tile period for and prOjettionS are accordingly, 

inaectu'ate; (c) BE has not seen nor received records provided :by kielczewtki 

corp. or ECI,-(d) BE is not a.  suct+sor corporation or entity to Environmental 

Contractors, Inc. .and/or Kielczewski Corp. -BE further alleges that.not being a - 

successor corporation or entity of Environmental COntractors,,s1nc. and/or 

Kieiczewslci Corp., it does not have now nor .did it have the su.  ffitiency of data to 
1. 

.either acknowledge .nor deny with :$pecificity -Any -llegations in the Specification, 

including thOse concerning back pay and other artounts then or Currently Owing. 

Accordingly,-BE is unable 16 i0e114-fy and/or, apply with...suffiCient specificity the 

computational premises upon whidh plaintiff basis.  the salne BE states that it was 

incorporated inthe.State-of New Jersey,..onpeCember131, 201..3.;_arid, as such; any. 



. 
computation based upon an inceptio i•cOnirriencement date is so restructured.  

therein. 

3. BE is.a duly organiOd .and operating- New Jersey .COrporation, 	- 

having been qualified as a'Womeng Minority Business under'NJSA17A:46,.suCh 

substantiating its claim that, it is not a successor corpora.tion of entity to 

-Environmental :Conti-actors, Inc. anti KielczewSki _Corp. BE further alleges that 

- not being a -successot.dorporation oit entity of Environmentalcontractors', 

and/or Kielezewski Corp., itdoes n(!it have now nor diclit ever have the.  

sufficiency of data.to either acknowiledgenor deny.With specificity any 

allegations the Specification, incLding,' those concerning .baci(pay. and Other 

. amountsthen or currently.  owing Accordingly, BE is unable to identify and/or 

apply with sufficient specificity the computational premises upon which  plaintiff 

bases the same. BE states that it Was incorporated in the State of New Jersey on 

December 1.3, 2013, and, as such any computation' based uponan 

inceptionkommencement date must be restructured therein. 

4. Barbara Reed is the President.and.sole shareholder of BE and,. 

haVing read the Complaint, 'Answels-  and compliance specifications set forth 

herein, certifies that said responses by BE-Corporation are accurate and 

truthful to the hest of her knowledge and understanding. 

Date:  1- 77472'1'147- 

Date:  // ' .7  
/ . 	---- - 

Barbara Reed, 'President 

Carkhuff eY.z Radinin, PC. 
Attorneys for BE Construction -Corp. 

• 'fl irt,. 	II'!!, 
I 	4‘ 

Waldo H-: Carkliuff 
NJ Bar, 268861971-NJ 

./. 

• 



EXHIBIT 6 



• MUD STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

'REGION 22 

Environmental Contractors, Inc., ! 
kielczewslci Corporation and their ;Alter Ego, 
Single Fmployer and/or successor4BE Construction • 
Corporation 

and 

Local 78, Laborers International Uhion of 
North America 

Cases: 22CA,0$9865 
22,CA4 36700 
2.2...CA,I 45173 
21-CA- E72957.  

SECOND AMENDED ANSWER TO ORDER CONSOLIDATING 
COMPLAINT, COMPLIANCE SPECIFICATION AND NOTICE OF 

SHEARING .1 

BE Constuction Corporatibn ("BE"), by and tlirough its attorneys 

Carkhuff & Radmin, P.C. as and 4r its Second Amended Answer to Order 

	

! 	• 
Consolidating Complaint brought by Local 78, Laborers International Union of 

North America says as follows: 

1 I. 	(a) 	Respondent 	admits to receiving due service of process 

on it; but 18 without sufficient information to form an Answer to paragraph 1(aj of 
1 the Order Consolidating Complaint, Compliance Specification and leave Local 78 

. I 
and Laborers International Union to its proofs. 

(b) Respondent BE admits to receiving due service Qi.process 

on it; but is Without sufficient infoirmation to form an Answer to Paragraph 1(b) of 

the Order Consolidating Complaint, Compliance Specification and leave L0041 78 

and Laborers. International Urlic/11 o its proofs. 

(c) Itespondenti BE admits to receiving dile service of pigges5 

on it; but is-without sufficient information to form an Answer tO Paragraph 1(c)'of 



, 
the Order. Consolidating Con plain ,, Compliance Specification and leave Local 78, 

and Laborers International Union to its proofs: 

2. .. Respondent BE adtriits to having an office and place of business in 

West Orange; New Jersey, and ha.Vebeen contractors in the construction industry. 

BE does not occupy the same spac at the West Orange,pretiiiSes as do 

Respondents.; Ed. and Kielczewski Corp. 

	

1 3. 	Respondent BE den' es the allegations set forth in Paragraph 3 of 

the Order. Consolidating complainL Compliance Specific;ation. 

	

4, 	Respondent BE denies the allegations set forth in Paragraph 4 of 

the Order Consolidating Complainiti  Compliance SpeoificatiOn. 

	

5. 	Respondent BE denies the allegations set forth in Paragraph 5 of 

the Order consolidating Complaint, Compliance Specification.: 

	

11 6. 	Respondent BE de ies the allegations set forth in Paragraph 6 of 

the Order Consolidating Complaint, Compliance Specification 
1 

	

1. 	Respondent BE de/lies the allegations set forth in Paragraph 7 of 

the Order Consolidating Complail, Compliance Specification. 

8. Respondent BE denies the allegations set forth in Paragraph 8 of 

the Order Consolidating ConipWilt;  compliance Specification. 

9. :Respondent BE is 

AnsWer to Paragraph 9 (insofar as 

ithout sufficient information to form an 

it has no knowledge of the value of the services 

  

of ResPondents Ed 1 and.Kielczewski Corp.), of the Or-del.:Consolidating 
Complaint, Compliance Specifica ion and leave Local 78 and Laborers 

International Union to its proofs. 

10. Respondent BE is without sufficient information to form.  an  

Answer to Paragraph 10 (insofar, as BE is unaware of those employees of 
Respondents EC! And Kielczewsji Corp), of the On 	Consolidating Complaint, 

Compliance Specification and leaVe Local 78 and Laborers International Union to 
its proofs. 



11, Respondent :13E admits the allegations sefforth in- Paragraph '1'1 df• 

the Ogler COnsolidating Complairk Compliance Specification, 

12, 	Respondent BE admits that Section 9(b) of the Act is as stated in 
1 the complaint Respondent BE denies that Section 9(b) is applicable to it, 

13, Respondent BE achnits the allegations set forth; in Paragraph 13 of 

the Order conSojklating Complain!, COmplianCe Specification. 

14, Respondent BE is Without sufficient informationto:form an 

Answer .to Paragraph 14 of the Orjer Consolidating Complaint, Compliance 

Specification and leave Local 78 aid Laborers International Union to its proofS. 

	

.. 15. 	Respondent BE:ad its only that on January 13,2014 

Adminisisative Law Judge Steven 6.avis, ("ALP), issued his Decision and.  Order 

in Case 227CA,0$965. 

	

0-. 	Respondent BE repeats its Answeriri Paragraph 15. 

	

17. 	Respondent BE admits the allegations set forth:in Paragraph 17 of 

the Or* Consolidating Complaini., compliance Specification, 

18, Respondent BE adn its The allegations Set forth in Paragraph 18 of 

the Order Consolidating Complail, Compliance Specification 

19, Respondent BE is without Sufficient inforrnation to forin an 
AnsWerto paragraph 19 of the Order Consolidating Complaint; compliance 
Specification and leave Local 78 aid Laborers International Union 0 its proofs 

with respect to Ri..VOrlOhe$ ECI and Kielczewski Corp. BE denies the,tesidual 

of the allegations in Paragraph  19..  

	

.20. 	Respondent 13E -is without sufficient information to form an 

Answer to Paragraph 20 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 7$ alid Laborers International union to its proofs 

with re8peet,tO Respondent's ECl and Kielczewski Corp, 13E denies the residual 

of the allegations in Paragraph 20. 



21. Respondent BE is Wit1-iont sufficient information to form an 

Answer to Paragraph 21 of the Order Consolidating Complaint, ComPliance 

SpeCificafion and leave Local 78 and Laborers International Union to its proofs 

With respect to Respondent's ECI 	Kielczewski Corp. BE. denies the r§idpal 

of the •allegations it Paragraph 2].. 

22. Respondent BE is liaithout sufficient information to ,corrn 

Answer to Paragraph 22 of the Order consolidating Complaint;  Compliance 

Specification and leave Local 78 and Laborers InternationallUnionto its proofs 

with respect to Respondent's ECI and Kielczewski Corp. BE denies the residual 

of the allegations in Paragraph 22. 

23. Respondent BE is lithout sufficient inforination to form an
.  

Ansiver to Paragraph 23 of the Order Consolidating Complaint, Compliance 

Specification and leave Local 78 Id Laborers International Union to its proofs. 

i24, 	Respondent: ,13E is . ithout sufficient information to form an 

Answer to Paragraph 24 Of the 04er Consolidating Complaint, Compliance 

Specification and leave Local 78 and Laborers International Union to its proofs. 

25. Respondent BE deities the allegations set forth in paragraph 25 of 

the Order.Consolidating Complairk Compliance Specificatico, 

26. Respondent BE denies the allegations set forth in Paragraph 26 of 
the Order Consolidating Conipiaiitt, tompiiance Specification. 

27. Respondent BE denies the allegations set forth in Pat*grOli 2.7 of 

the Order Consolidating Complaint; Compliance Specification. 

28. Respondent BE de)iies the allegations set forth in Paragraph 28 Of 

the Order •Conkolidating Complaillit, Compliance Specification. 

29, 	Respondent BE (tellies the allegations set forth in Paragraph 29 of 
the Order Consolidating Complaint, Compliance Specification, 



REMEDY  

Insofar as BE-  has at no tiMe had either a legal or equitable relationship 
with Respondents. ECI and Kielozewsici Corp., this matter should be dismissed 
forthwith. 

COMPLIANCE SPECIFICATION 

	

1, 	BE alleges it is not isubject to the National Labor RelatiOns Act, 29 
U.S.C, § 151 set seq. ("the Act")alnd the Rules and Regulations Promulgated 
thereunder, nor sections 102.33 and 102,54(b) thereof and is not a successor 
corporation or entity.to  Environniontal Contractors, Inc. and/Or KielczeWski Corp. 
BE further alleges that not being ai successor corporation or entity of 
EtwiMninental Contractors, Inc. afid/or Kielozewski Corp., it does not have pow 
nor did it ever have the suffiCien4 of data to, either adknoWledge nor deny with 
specificity any allegations in the Specification, including those concerning back 

I 
pay and other amounts then or ciirontly owing. Accordingly, BE is unable to 

I identify and/or apply with sufficient specificity the computational premise(s) 
upon which jilaititiff biases the.sarke. BEstates that it was incOrpgrated in the 
State of -Me* Jersey ottDecembe913, 2013, and; as such, any comPutation based 
upon an inCeption/cominencerneni date must be so restructured therein. 
Furtherrnore, these computations [ire based upon eStirnates despite the fact that,  
Respondent bas-prOvided exact payroll reCords of BE post December 13, 2013 

	

2. 	In the event BE is however, is found to be sphject to such 
Compliance Specifications, then,computations Macle M said Complaint are 
inaccurate and/or erroneously baed insofar as these disregard the correct date Of 
inception/commencement and, ac'cordingly, are inconsistent with the assnmptions 
made and set forth therein, to witt  (a) the commence date need be re-established; 
then reapplied; (b) hack pay, both the period for and projections are accordingly, 
inaccurate; (c) BE ha5 not seen 4.r received records provided by Kielczewtlsi 
Corp. 4:.;$r ECI, (d). BE is not a. sucLesSor corporation or entity to Environmental 
Contractors, Inc. andior Kielczewski Corp. BE fluffier alleges that not being  a 
successor corporation or entity Of Environmental Contractors, Inc. and/or 



Kielczewski corp., it does not have now nor, did it have the sufficiency of data to 
either, acknowledge nor deny with specificity any allegations in the Specification, 
including those concerning back pay and other amounts then or currently owing 
Accordingly, BE is unable to identify and/or apply with sufficient specificity the 
computational premises upon which plaintiff basis the same: BE states that it was 
incorporated in the State of New Jersey, on December 13, 2013, and, as such, any: 
computation based upon an inception Commencement date is so•restructured 
therein. Furthermore, these computations are based upon estirriateS despite the fact 
thatRespOnclent has provided exact payroll records of BE post December 13, 

2013,, 

3. 	BE is a duly organized and operating New Jersey Corporation; 
having been cfpalified as a Wometrs Minority Business under NJSA 174:46; such 
Substantiating its claim that it is not a successor corporation of entity to 
Environmental Contractors, Inc. 	.Kielczewski Corp. BE further alleges that 
not being a successor corporation or entity of Environmental ContractorS, Iiç 
and/or KielczeWslci Corp., it dOesinot have now nor did it evet have the 
sufficiency of data to either ackno1Wledge nor deny with speCificity any 
allegations in the Specification, including those concerning back pay and Other 
amounts then or currently owing. Accordingly, BE is unable to identify and/or 
apply:with sufficient specificity the computational premises upon which plaintiff 
bases the same. BE states that it was incorporated in the 'State of New Jersey on 
December 13, 2011, and, as Such tally computation based upon an 
inception/cornmencement date Must be restructured therein. 'Furthermore, these 
computations are based upon estitnates despite the fact`that Respondent has 
provided exact payroll records of BE post December 13;2013. 



Barbara Reed, °rem e ent 

nff & Radmin, 
•uction orp. 

aldo CarIchuff 
NJ Bar 268861971 -NJ 

4. 	Barbara Reed is the PreSident and Kole shareholder Of BE and, 

having read the Complaint, Answers and compliance specifications set forth 

.herein, certifies that said responses by BE Corporation are accurate and 

truthful' to the best of her knovvishdge and understanding, 

Date://7,1  / 7 

   



EXHIBIT 12 

EXHIBIT 12 



V 	truly yours, 

Wifldo H. Carkhuff 

CARKHUFF & RADMIN, P.C. 
ATTORNEYS AT LAW 

598-600 SOMERSET STREET 
NORTH PLAINFIELD, NEW JERSEY 07060 

(908) 754-9400 
FAX (908) 753-6562 

WALDO H. CARKHUFF* 
ANDREW I. RADMIN 

  

FLORIDA OFFICE 

  

267 BAREFOOT BEACH BLVD. 
SUITE PH2 

BONITA SPRINGS, FLORIDA 34134 
(239) 947-2211 

'Member N.J., N.Y., FLA., D.C. & TX. BARS 

January 5, 2018 

Via Email 
	 BILE NO. 

Hon. Jeffrey P. Gardner, ALT 
NY Division of Judges, NLRB 

Re: Environmental Contractors, Inc., Kielczewski Corporation and their Alter 
Ego, Single Employer and/or successor, BE Construction Corporation and 
Local 78, Laborers International Union of North America 
Case Nos. 22-CA-089865 

Dear Hon. Jeffrey P. Gardner, AU: 

First, I would like to thank your Honor for narrowing the issues and prioritizing the parties 
options during our Tuesday, January 2, 2018, conference call. As a result, we have had 
meaningful settlement discussions with Bert Dice-Goldberg, Esq. (for General Counsel), NLRB. 

Unfortunately, the best offer-in-resolution was neither practical nor financially doable 
for BE Construction Corporation. 

Accordingly, I enclose Statement from our said client directing us to withdraw its 
Answer(s) in these consolidated matters and by these presents, we advise Your Honor. 

This letter, addressed to Your Honor, is in furtherance of the Court's statement (on January 
2, 2018), regarding the potential for having (to make) an unnecessary trip to Newark. Our office is 
closed today due to "severe weather conditions" and I believed it imperative to inform Your Honor 
and Bert Dice-Goldberg of BE's decision at once and as quickly as possible. 

Thank you. 

cc.: 	Bert Dice-Goldberg, Esq. — via email 



EXHI13IT 13 

EXHIBIT 13 



BE Constrjion Corporation 

By; 	  
Barbara Reed„ President 

To Carkhuff & Radmin, P.C.: 
.„ 

• You are hereby thre-cted-to-adViSillii-N:itiOlialtilicTillerifions Board ("NLRB"), --- 

Associate Chief .Administrative Law Judge .(NL-R13), and .counsel for General Counsel, Bert Dice-
Goldberg, Esq. that :13.E ConStrnctiOn Corporation (43E") has found it practically and financially 
infeasible to Continue with the following litigation; to wit; 

Environmental 'Contractors, Inc:, 
kielczewski Corporation and their Alter Ego, 
Single Employer :and/or successor; BE Construction 
Corporation and counsel for Local 78, 
Laborers International Union of North America... 
Cases: 2-CA-089865, 22.-CA-136700, 22-CA-145173, and 22-CA4.72957 

And by these.presents that BE withdraws its's Answer to the aforementioned Complaint and any 
other related pleadings. 

In addition, BE withdraws its Answer to Complaint and relieves its counsel, Carkhuff & 

Radmin, P:C.„ and More specifically, Waldo Carkhuff, Esq, from representing it in this matter 

as well as the following litigation in the United States District Court, District of New Jersey; 

New Jersey Building Laborers Statewide Pension Fund 
and the Trustees Thereof, 

-v- 
Environmental Contractor, 
Kielczewski ,Corp„ and BE ConStruction Corp. 

Case No:,1.7-CV-3068 (MCA)(,40) 

...and is authorized to advise the Court, accordingly. 



EXHIBIT 14 

EXHIBIT 14 



pectfully s 	d, 

aldo H. Carkhuff 

CARKHUFF 8c RADMIN 
ATTORNEYS AT LAW 

598-600 SOMERSET STREET 
NORTH PLAINFIELD, NEW JERSEY 07060 

(908) 754-9400 
FAX (908) 753-6562 

WALDO H. CA.RKHUFF* 
ANDREW I. RADMIN 

'Member N.J., N.Y., FLA., D.C. & TX. BARS 

FLORIDA OFFICE 

267 BAREFOOT BEACH BLVD. 
SUITE PH2 

BONTIA SPRINGS, FLORIDA 34134 
(239) 947-2211 January 8, 2018 

Via Email  
Hon. Mindy Landow 
Associate Chief Administrative Law Judge 
National Labor Relations Board 
Division of Judges 
26 Federal Plaza, 17th  Floor 
New York, New York 10278 

FILE NO. 

Re: Environmental Contractors, Inc., Kielczewski Corporation and their Alter 
Ego, Single Employer and/or successor, BE Construction Corporation and 
Local 78, Laborers International Union of North America 
Case Nos. 22-CA-089865 

Dear Hon. Mindy Landow: 

Enclosed please find for filing a Motion to Withdraw BE Construction Corporation's Answer 
in the above-referenced matter. Copies have been served upon the parties on this date. 

Thank you. 

cc.: 	Bert Dice-Goldberg, Esq. — via email 



Dated at North Plainfield, New Jersey, this 8' day o 	ary, 2118. 

Waldo H. Carkhuff, Esq. 
Carkhuff & Radmin, P.C. 
598-600 Somerset Street 
North Plainfield, NJ 07060 
carkhuff(i-Daol.com   

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 

Environmental Contractors, Inc., 
Kielczewski Corporation and their Alter Ego, 
Single Employer and/or successor, BE Construction 	Cases: 22-CA-089865 
Corporation 22-CA-136700 

22-CA-145173 

and 
22-CA-172957 

Local 78, Laborers International Union of 
North America 

BE CONSTRUCTION CORPORATION'S MOTION TO WITHDRAW ITS ANSWER 

Counsel for Respondent, BE Construction Corporation ("BE"), respectfully requests the 

Administrative Law Judge enter an Order withdrawing its Second Amended Answer and any other 

pleadings incident to the Consolidating Complaint and Compliance Specification in the above-

captioned matter, under the National Labor Relations Board's Rules and Regulations, herein "the 

Board's Rules," Section 102.24 and 102.56. Such request is based upon the annexed "statement" 

made by Barbara Reed, President, BE Construction Corporation. 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 

Environmental Contractors, Inc., 
Kielczewski Corporation and their Alter Ego, 
Single Employer and/or successor, BE Construction 
Corporation 

and 

Local 78, Laborers International Union of 
North America 

Cases: 22-CA-089865 
22-CA-136700 
22-CA-145173 
22-CA-172957 

ORDER 

IT IS HEREBY ORDERED THIS 

 

day of 	, 2018 that: 

  

Respondent BE Construction Corporation's Answer is hereby withdrawn. 

Date: 	  
Honorable Mindy Landow 



To Carkhuff & Radtlin, P.C.: 

You are hereby directed to advise the National Labor Relations Board ("NLRB"), 

Associate Chief Administrative Law Judge (NLRB), and counsel for General Counsel, Bert Dice-

Goldberg, Esq. that BE Construction Corporation ("BE") has found it practically and financially 

infeasible to continue with the following litigation; to wit; 

Environmental Contractors„ Inc., 
Kielctewski Corporation and their Alter Ego, 
Single Employer and/or successor,,  BE Construction 
Corporation and counsel for Local,78, 
Laborers International Union of North America. 
Cases: 2:2-CA,089865, 22-CA-136700, 22-CA-145173, and 22-CA-172957 

And by theSe presents that BE withdraws its's Answer to the aforementioned •Complaint and any 
Other related pleadings: 

In addition, I3E withdraws its Answer to Complaint and relieves its counsel, Carichuff & 

•Radrnin, p.c., and more speCifically, Waldo H. CarIchuff, Esq. from representing it in this matter 

as well as the following litigation in the United States District Court, District of New Jersey, 

New Jersq Building Laborers Statewide Pension Fund 
and the Trustees Thereof, 

-v- 
Environmental Contractors, 
kielczewski Corp:, and BE Construction corp. 

Case No. 17-CV-3068(MCA)(MAHy 

.and is authorized to advise the Court, accordingly. 

BE, Constr iOn COrporation 

Barbara Reed, President 



Dated at North Plainfield, New Jersey, this 8th  day o 

o H. Cask uff, Esq. 
Carkhuff & Radmin, P.C. 
598-600 Somerset Street 
North Plainfield, NJ 07060 
carkhuff(5)aol.com   

CERTIFICATION OF SERVICE 

This is to certify that copies of the foregoing Defendant's Motion to Withdaw Answer have 
been duly served this date as follows: 

REGULAR MAIL 
Radek Korek 
LOCAL 78 LIUNA 
30 Cliff Street 
New York, NY 10038-2825 

ELECTRONIC MAIL 
Bert Dice-Goldberg, Esq. 
National Labor Relations Board 
20 Washington Place — 5!11 Floor 
Newark, NJ 07102 
Bert dice goldb ergani rd.gov  

Barbara Reed 
Be Construction Corporation 
179 Route 46 West 
Suite 15 #182 
Rockaway, NJ 07866 
BarbaraReed(&BeConstruction.net  
Phone: 973-669-2900 

Seth Ptasiewicz, Esq. 
Kroll, Heineman & Carton, LLC 
Metro Corporate Campus I 
99 Wood Avenue South, Suite 307 
Iselin, NJ 08830-2715 
sptasiewicz(cilrolifirm.com   



EXHI13IT 15 

EXIIIBIT 15 



UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

REGION 22 
ENVIRONMENTAL CONTRACTORS, INC, 
KIELCZEWSKI CORPORATION & THEIR 
ALTER EGO, SINGLE EMPLOYER AND/OR 
SUCCESSOR, BE CONSTRUCTION 
CORPORATION 

and 
	

Cases 22-CA-136700 
22-CA-089865 

LOCAL 78 LABORERS INTERNATIONAL 	 22-CA-145173 
UNION OF NORTH AMERICA 	 22-CA-172957 

ORDER POSTPONING HEARING INDEFINITELY 

IT IS ORDERED that the hearing in the above matter set for January 9, 2018 is hereby 

postponed indefinitely. 

Dated: January 9, 2018 

g.  
DAVID E. LEACH III, REGIONAL DIRECTOR 
NATIONAL LABOR RELATIONS BOARD 
REGION 22 
20 WASHINGTON PL, FL 5 
NEWARK, NJ 07102-3127 


