
 
 

September 1, 2017 
 
Mark J. Langer, Esquire 
Clerk, United States Court of 
 Appeals for the District of Columbia Circuit 
E. Barrett Prettyman U.S. Courthouse 
333 Constitution Avenue, NW, Room 5423 
Washington, D.C.  20001-2866 
 
 

Re:  FRAP Rule 19 Judgment for  
Midwest Division–MMC, LLC d/b/a Menorah 
Medical Center v. NLRB, D.C. Cir. Nos. 15-
1312, 15-1359 (Aug. 18, 2017) 

Dear Mr. Langer: 
 
 On August 22, 2017, the National Labor Relations Board submitted to the 
Court, pursuant to FRAP Rule 19, a proposed judgment that directly tracked the 
language of the portions of the Board’s order that the Court’s August 18, 2017 
decision enforced.  On August 31, 2017, the Midwest Division—MMC, LLC d/b/a 
Menorah Medical Center (“the Hospital”) submitted a response to the Board’s 
proposed judgment that noted that the Board’s proposed judgment mistakenly 
stated that the Hospital was located in Denver, Colorado when, as the Hospital 
correctly pointed out (p. 5 n.1), it is located in Overland, Kansas.  The Hospital’s 
response, however, then requests changes to two provisions of the Board’s order 
that the Court’s decision specifically enforces (Slip op. at 24 “we . . . enforce the 
Board’s order in all other respects.”)  We now show the Hospital’s requested 
changes are inconsistent with the Court’s enforcement of these two provisions of 
the Board’s order. 

 
First, the Court found the Confidentiality Rule contained in the Hospital’s 

Risk Management Plan was “unduly broad in violation of employees’ Section 7 
rights.”  Slip op. at 23.  The Board’s order that enforced this Board finding, a 
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finding that the Court’s decision in turn enforces, requires the Hospital to “revise 
or rescind” the Confidentiality Rule within 14 days of the entry of the judgment.  
The Hospital now, for the first time, argues that it needs more time than 14 days to 
issue a revised Confidentiality Rule because any revision first must be submitted to 
the Kansas Department of Health and Environment.  For this objection to the 
language of the Board’s order to be entertained by the Court, the Act requires that 
it first to have been raised to the Board.  It was not, nor was it raised in the 
Hospital’s brief to this Court.  Accordingly, the Court is without jurisdiction to 
entertain this objection in the first instance now.  Woelke & Romero Framing, Inc. 
v. NLRB, 456 U.S. 645, 665-66 (1982).  In any event, we note that the Hospital 
does not even contend that if it simply chose to rescind this unlawful provision, as 
is their option under the language of the order, there could be any lawful basis for 
the Kansas Department of Health and Environment to object to the rescission of a 
provision that has been found unlawful under federal law. 

 
Second, the Court upheld in its entirety the Board’s finding that the Hospital 

had unlawfully refused to furnish the information about the peer-review 
proceedings that had been sought by the Union.  Slip op. 16-21, 24.  Before the 
Court at the time of its review of the Board’s order was both the language of the 
Board’s order and the language of the Board’s accompanying notice implementing 
that finding.  The Court ordered no changes to that language.  The Board’s August 
22 proposed judgment faithfully tracks that language. 

 
 Accordingly, the Board respectfully requests that the Count enter the 

Board’s August 22, 2017 proposed judgment as submitted, altering only that the 
Hospital is located in Overland, Kansas.  A certificate of service is enclosed.   
  

Very truly yours, 
  

/s/ Linda Dreeben 
 

Linda Dreeben 
Deputy Associate General Counsel 
National Labor Relations Board 
1015 Half Street, SE 
Washington, DC 20570 
(202) 273-2960
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MIDWEST DIVISION–MMC, LLC D/B/A  ) 
MENORAH MEDICAL CENTER ) 
 ) 
                       Petitioner/Cross-Respondent )  
  ) 
 v. ) 
 )  Nos. 15-1312 
NATIONAL LABOR RELATIONS BOARD )  15-1359 
 ) 
 Respondent/Cross-Petitioner ) 
 ) 
NATIONAL NURSES ORGANIZING COMMITTEE- ) 
KANSAS/NATIONAL NURSES UNITED ) 
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 Intervenor ) 

     
 

CERTIFICATE OF SERVICE 

I hereby certify that on September 1, 2017, I electronically filed the 

foregoing document with the Court for the United States Court of Appeals for the 

District of Columbia Circuit using the appellate CM/ECF system.  I further certify 

that the foregoing document was served on all parties or their counsel of record 

through the appellate CM/ECF system.  

                       s/Linda Dreeben    
      Linda Dreeben 
      Deputy Associate General Counsel 
      National Labor Relations Board 
 1015 Half Street, SE 
 Washington, DC 20570 
Dated at Washington, D.C. 
this 1st day of September, 2017 
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