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the United States Court of Appeals for the Eleventh Circuit from the Decision and
Order of the National Labor Relations Board entered June 15, 2017 (Case 16-CA-

152423 — following) pursuant to 29 U.S. Code §160(f)".

! Appellant shows it transacts business within the jurisdiction of this Court.
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NOVCE: This apimon 1s subgect to formal revision before publicaton e the
howund volumes of NLRB decisions. Readers are requested 1o nonfy the Fx.
ceutive Secretary, Navnonal Labor Relanons Board, Washimgion, DO
20570, of ey wpographical or other formad orrors so that corrections can
he mncluded m the hownd vidumes

Security Walls, Inc. and International Union, Security
Police and Fire Professionals of America
(SPFPA). Casc 16-CA-152423

June 15,2017
DECISION AND ORDER

BY CHAIRMAN MISCIMARRA AND MEMBERS PEARCE
AND MCFERRAN

On January 21, 2016, Administrative Law Judge Ar-
thur J. Amchan issued the attached decision finding that
the Respondent violated Section 8(a)(3) and (1) of the
Act by unilaterally changing its disciplinary policy when
it discharged three security guards and by failing to bar-
gain with the Charging Party Union over those discharg-
es. The Respondent filed exceptions and a supporting
brief and the General Counsel filed an answering brief.
The General Counsel and the Charging Party also filed
cross-exceptions and supporting briefs.

The National Labor Relations Board has considered
the decision and the record in light of the exceptions and
briefs and has decided to affirm the judge’s rulings, find-
ings, and conclusions, to modify the recommended rem-
edy, and to adopt the recommended Order as modified
and set forth in full below.'

I. BACKGROUND

The Respondent is a security contractor that began
providing guard services to the Internal Revenue Service
(IRS) facility in Austin, Texas, on March 1, 2014, The
Respondent succeeded an employer that was party to a
collective-bargaining agreement with International Un-
ion, Security Police and Fire Professionals of America
(SPFPA or Union) for a unit of guards. The Respondent

' In accordance with our decision in AdvoSery of New Jersey, Inc..
363 NLRB No. 143 (2016). we shall modity the judge’s recommended
tax compensation and Social Sceurity reporting remedy. In accordance
with our decision in King Soopers. 364 NLRB No. 93 (2016). we shall
also order the Respondent to compensate discriminatees Jason Schnei-
der. John Klabunde. and Christopher Marines lor their search for work
and interim employment expenses as an ofTset against interim carnings
regardless whether those expenses exceed interim earnings.  We shall
modify the judge’s recommended Order and substitute a4 new notice to
reflect these remedial changes and to contorm to the violations tound

We reject the General Counsel and Charging Party’s argument on
cross-exceptions that the Board should amend the judge’s remedy to
extend the backpay period for sccurity guards Schneider. Klabunde.
and Marinez regardless of whether the Respondent is able to return
them to their prior positions or substantially cquivalent positions. The
parties can present evidence during the comphiance stage ol this pro-
ceeding regarding the Respondent’s ability to reinstate the discharged
employces and its corresponding backpay obhigation.

365 NLRB No. 99
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did not adopt that collective-bargaining agreement, but
pursuant to its obligation to recognize and bargain with
the Union over the guard unit, it commenced collective
bargaining negotiations in August 2014.7

When the Respondent began providing security ser-
vices at the Austin IRS facility on March 1, 2014. it
posted a “Performance Work Statement™ (PWS), which
was a component of its agreement with the IRS at the
facility. The lengthy PWS includes the following
“STANDARDS OF CONDUCT™:

6.4.1 GENERAL The Contractor shall be responsible
for maintaining satisfactory standards of employec
competency, conduct. appearance, and integrity, and
shall be responsible for taking such disciplinary action
with respect to his employees as may be necessary.

6.4.2 The Government may request the Contractor to
immediately remove any employee from any or all lo-
cations where the contractor has contracts with the IRS
should it be determined that the employee has been
disqualified for either employment suitability. perfor-
mance suitability. or security reasons. or who is found
to be unfit for performing security duties during his/her
tour of duty. The Contractor must comply with these
requests in a timely manner. For clarification, a deter-
mination of unfitness may be made from, but not be
limited to. incidents involving the most immediately
identifiable delinquencies or violations of the Standards
of Conduct.

6.4.3 Each Contract employee is expected to adhere to
standards of behavior that reflect credit on himself. his
employer, and the Federal Government. The CO and
CORJ"] have the authority to cause the retraining (at the
Contractor’s expense). suspension. or removal of any
Contract employee from the contract who does not
meet and adhere to the Standards of Conduct as re-
quired in this contract.

6.4.4 The Contractor is also responsible for ensuring
that their employees conform to acceptable standards of
conduct. The following actions. behaviors, or condi-
tions are cause for immediate removal from performing
on the contract:

* The Respondent and the Union reached tentative agreement in Au-
aust 2014 on some issucs (including gricvance and arbitration. disci-
pline. and discharge). but oniy agreed to implement procedures for
same-day sick feave  The partics ultimately exceuted a coliective-
bargaining agreement effecuve September 1, 2015,

' The PWS defines “CO™ as “Contracting Ofticer” and “"COR" as
“Contracting OfTicer’s Representative.”™
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The PWS then sets forth a long list of employee of-
fenses, including the following:

Section 6.4.4.21: Neglecting duties by sleeping while
on duty, failing to devote full-time and attention to as-
signed duties...or any other act that constitutes neglect
of duties. ..

Subsequently, on April 25, 2014. the Respondent uni-
laterally adopted a “Disciplinary Action/Policy State-
ment.”* The policy. signed by Scott Carpenter, the Re-
spondent’s project manager for the IRS contract. and
Juanita Walls, the Respondent’s chief” manager, specifi-
cally states that: “This policy statement is the official
policy of “Security Walls™ and supersedes all other poli-
cies concerning this subject.”” The Disciplinary Ac-
tion/Policy Statement sets forth a detailed progressive
disciplinary system which lists specific violations and the
corresponding disciplinary actions. Several of these vio-
lations, such as refusal to assist or cooperate in investiga-
tions, result in immediate termination. Other violations,

such as violation of security regulations. or violation of

written rules. result in verbal counseling. If a violation
of written rules results in a breach of sccurity, the policy
provides that it “counts as a third or fourth offense based
on previous offenses.” Under the progressive discipli-
nary system. a third offense calls for a 2-day suspension
and a fourth offense calls for termination. This policy
had been in effect for more than | year when the three
discharges at issue in this case occurred. None of the
discharged guards had prior offenses.

On April 15, 2015, security guard Jason Schneider re-
ported to the facility’s visitor center to relieve fellow
guard and union president. John Klabunde, who was
scheduled to take a break. When the two guards momen-
tarily focused their attention on correcting an error in the
logbook. a woman walked into the facility undetected.
The next day, the Respondent suspended Klabunde and
Schneider. A similar breach occurred on April 22, when
a woman and child walked into the facility while security
guard Christopher Marinez was adjusting his chair to
obtain a clear view of the areas he was responsible for
guarding. The Respondent suspended Marinez later that
day.

On April 19. Klabunde, in his capacity as union presi-
dent, emailed Site Supervisor Frederico Salazar, stating
that, “As Local Union President. | have some issues |
needed [sic] to address regarding my and Officer Schnei-
der’s suspension.” Klabunde then requested information
about his discipline, including the following information:

* The Respondent’s adoption of this statement is not alleged as a vio-
lation of' the Act.

1) Why were myself and Officer Schneider not given
anything in writing regarding the policy him and I vio-
lated to constitute a suspension?

2) Why were we not given the exact duration of the
suspension?

3) What exact company policy did we violate?
4) In addition. 1 have a clean record with zero write-

ups, and to my knowledge, Officer Schneider does as
well. So why did this result in a suspension?

5) At first it was stated to Officer Schneider and my-
self. that our suspension would be 2 days. However.
yesterday Watch Commander Zumpano had told me
that it may last longer. There are no items in the com-
pany policy that have suspension durations lasting
longer than 2 days. So why is it we’re being informed
that our suspension might last longer than 2 days?

On April 23, the Union filed a grievance concerning
all three suspensions, arguing that the Respondent failed
to adhere to its disciplinary policy. The grievance re-
quested reinstatement of the three guards and went on to
state. “The Union and the Company must work sincerely
and wholeheartedly to the end. that the provisions of Se-
curity Walls Disciplinary Action/Policy Statement be
applied and interpreted fairly. conscientiously, without
discrimination, and to the best interest of efticient securi-
ty operations of the client.”

Also on April 23, the Respondent’s project manager
Carpenter. and IRS Contracting Officer Representative
(COR) John Sears. exchanged a series of emails. At the
time of the discipline. Sears was the IRS representative
charged with monitoring the Respondent’s performance
of its contract.’ In the emails, Sears did not demand that
the Respondent discharge the three guards. Instead, after
reviewing video footage of the officers” conduct, Sears
stated that “officers working that post must be able to
multi-task and recognize what’s going on around them™
and that he hoped that the Respondent “can address this
so that the guards are paying greater attention to details
s0 we don’t miss these types of incidents.”

On April 28, the Respondent’s site supervisor Salazar
met with Schneider, Klabunde. and Marinez and told
them that they were terminated. The next day. the Re-
spondent’s corporate counsel, Ed Holt, sent the Union a
letter entitled “Response to Grievance regarding Officer
Marinez” stating that the actions of the three guards fell

> n his testimony, Carpenter identified Sears as the COR multiple
times without contradiction and explamed. “this job involves reporting
to the Contracting Ofticer on our performance. on our adherence to the
Performance Work Statement, and on our management and oversight of
this contract.”  There is no reterence to any other IRS contact point
regarding disciphne



Case: 17-13154

SECURITY WALLS, INC.

outside the purview of the Respondent’s discipline policy
and were governed by the PWS. The letter then stated
that the three guards would remain on suspension pend-
ing a final decision by Chief Manager Walls. which Holt
expected would be received in 3 days. The letter con-
cluded: “This is not an ofYer to bargain. Nor is it an ofter
to invoke the grievance procedure contained in the
agreements tentatively agreed to in August 2014 On
May 1. Holt sent an email to Chief Steward Orlando
Marquez, stating that Salazar did not have the authority
to terminate the guards, that the guards were not termi-
nated at that time, and that the Respondent would notify
the Union when Chief Manager Walls made her final
decision. The record does not show that Walls ever is-
sued such a decision.

On May 3, Marquez emailed Hoit demanding rein-
statement and make-whole relief for the three guards and
informed Holt that the Union would file a charge with
the Board if the Respondent did not meet its demands.
The Respondent did not respond to the Union’s demand,
nor did it notify the Union of a final decision by Walls,
On May 14, 2015, the Union filed an unfair labor prac-
tice charge.

I1. DISCUSSION

The judge found that the Respondent unilaterally and
unlawfully changed its disciplinary policy when it dis-
charged the guards and that it unfawfully refused to bar-
gain with the guards™ Union following their discharges.
The judge rejected the Respondent’s argument that the
PWS mandated the discharges. obviatling any statutory
duty to bargain. The judge found that the progressive
disciplinary system memorialized in the Respondent’s
Disciplinary Action/Policy Statement. which by its terms
supersedes the PWS, did not make the discharges a man-
datory as opposed to a discretionary penalty. The judge
further found that even the PWS did not mandate the
discharges: rather, it vested the IRS COR with the au-
thority to demand discharges or lesser penalties for PWS
violations and that IRS COR Sears did not demand that
the Respondent discharge the guards. The judge also
noted that the Respondent admitted in its answer to the
complaint that it exercised discretion in discharging the
guards. Finally, the judge found that the post-discipline
correspondence between representatives of the Union
and the Respondent was sufficient to invoke Respond-
ent’s bargaining obligation concerning the discharges.

A. Unilateral Chunges

We agree with the judge that the Respondent unilater-
ally changed its progressive disciplinary policy. set forth
in its April 2014 Disciplinary Action/Policy Statement,
when it treated the discharge of the three guards as a
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mandatory penalty. As the judge found. neither the April
2014 Disciplinary Action/Policy Statement. nor the PWS
that was superseded by the April 2014 policy, mandated
that the Respondent discharge the guards and that the
Respondent unilaterally departed from its stated policies
in treating the discharges as mandatory.

The PWS. posted in March 2014. directs the Respond-
ent to maintain disciplinary standards and provides that
the IRS may request the removal, retraining, or suspen-
sion of any employee for failing to maintain proper
standards of conduct. Thus. under the PWS the IRS CO
or the COR had the authority to order the Respondent to
discharge employees for violations of the PWS. At the
time of the discharges, Sears was the COR, and the rec-
ord shows that Sears not only had the ability to order
contractors to discharge employees, he exercised that
ability at least once in the past.® However. in addressing
his concerns with the Respondent about the guards™ mis-
conduct here. Sears did not instruct the Respondent to
discharge them. Nor did he inform the Respondent that
its contract with the IRS was in jeopardy because of the
guards’ infractions.” Thus, even under the PWS, the Re-
spondent was not required to discharge the guards. This
finding is also consistent with the Respondent’s admis-
sion in its answer to the complaint that discharging the
guards was within its discretion.

Moreover. almost 2 months after the Respondent post-
ed the PWS. it established its April 2014 Disciplinary
Action/Policy Statement which. by its express terms.
supersedes all prior disciplinary policies. That Discipli-
nary Action/Policy Statement lists, with great specificity,
offenses that serve as grounds for immediate discharge.
For all other offenses. it establishes a progressive system.
Security breaches. such as the ones at issue. are not listed
as gross misconduct requiring immediate dismissal. In-
stead. they are listed under the Respondent’s progressive
disciplinary system as warranting a 2-day suspension for
a first offense or—-if the employee has prior offenses—
discharge. None of the discharged guards had a prior

“ By specifically quoting Sce. 1.6.33 of the PWS, ("NOTE. The CO
will make all determinations regarding the removal ol any employcee
.0 our colleague imphies that the COR may not have the ultimate
authority to make discharge decisions.  However. our colleague con-
cedes that two other provisions of the PWS “appear to give the COR
the authonity” 1o order discharges, Further, the record shows that Scars
was the Respondent’s RS contact point on matters involving the PWS
Nothing in the hearing testmony. exhibits. or cven the Respondent’s
motion to rcopen the record identitics a CO or other higher-ranking
imdividual charged with entorcing the Respondent’s contract with the
IRS. Morcover. the Respondent has not argued that Scars was not its
agent or was acting outside the scope of his authority

" The PWS provides that the contractor (1. the Respondent) can be
immediately removed from performance of the contract for one of the
histed fractons, ncluding its emplovees™ neglect of duty.
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oftense. Thus, by discharging Schneider, Klabunde. and
Marinez. the Respondent departed from this policy. We
therefore agree with the judge that the Respondent vio-
lated Section 8(a)(5) of the Act when it unilaterally
changed its established disciplinary policy by discharg-
ing the three guards.”

B. Refusal to Bargain

We agree with the judge's finding that the Respondent
unlawfully refused to bargain with the Union following
the discharge of the three guards. The Respondent, in its
exceptions. argues that it satistied its bargaining obliga-
tion because during the course of its negotiations for a
collective-bargaining agreement. it had bargained with
the Union over discipline and grievance procedures and
had tentative agreements in place on these matters that
were identical to that of its predecessor. The Respondent
argues that because these provisions had been collective-
ly bargained, it had no further obligation to bargain over
the discharges. However, it is well-established that ten-
tative agreements made during collective-bargaining
negotiations are not binding upon the parties until a final
collective-bargaining agreement is reached.  Tuylor
Warehouse Corp., 314 NLRB 516. 517 (1994) (“Under
Board law, tentative agreements made during the course
of contract negotiations are not final and binding.™).
enfd. 98 F.3d 892 (6th Cir. 1996). Further. it is undis-
puted that the Respondent never bargained with the Un-
ion over the discharge of the three guards specifically.
And notwithstanding the Respondent™s claim that it
agreed to the same grievance procedures as its predeces-
sor, it refused to follow those procedures.”

* Our dissenting colleague argues that the Respondent’s Disciplinan
Action/Policy Statement did not supersede the PWS, notwithstanding
the clear statement in the Respondent’s policy that it supersedes all
prior disciplinary policies. As a non-personal services contract between
the Respondent and the IRS, the PWS reflects the agreement between
the Respondent and the IRS. but not necessarily between the Respond-
cnt and its own emplovees. Rather. the PWS expressly delegates to the
Respondent the role of setting and entorcing a disciphinary policy con-
sistent with its listed parameters. There is no dispute that the Respond-
ent’s Disciplinary Action/Policy Statement serves that function: in fact.
it may well be that the policy represents the Respondent’s attempt to
contorm its disciphinan policy to the PWS guidelines  Further. neither
the Disciplinary Action/Policy Statement nor the collective-bargaining
agreement ultimately entered into with the Umon ¢ven mentiens the
PWS. Consequently. we look to the disciplinary poltey that actually
governed the Respondent and its emplovees

7 On April 28. in response to the tinion's grievance and correspond-
ence seeking to address the suspensions with the Respondent, the Re-
spondent sent a letter to the Union stating that the guards would remain
on suspension pending a final decision by Respondent’s chief manager.
expected in 3 days. and that it was not offering 10 invoke the grievance
procedure contained in the agreement tentatively agreed to in August
20147
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Our dissenting colleague—in contrast to the Respond-
ent—argues that we must reverse the judge because the
Union did not adequately request bargaining over the
discharges. As this argument is raised for the first time
by our colleague in dissent. it is not properly before the
Board. Sce UPS Supply Chain Solutions, Inc., 364
NLRB No. 8, slip op. at 2 (2016) (Board Member’s dis-
senting argument not made by excepting party is not pro-
cedurally before the Board). Even it we were to consider
it, we would find it lacking in merit.

The Board has never required a union to employ some
combination of magic words to express a request Lo bar-
gain. Rather, a request for bargaining “need take no spe-
cial form, so long as there is a clear communication of
meaning.” Armour & Co., 280 NLLRB 824, 828 (1986).
quating Scobell Chemical Co. v, NLRB, 267 F.2d 922,
925 (2d Cir. 1959). The Board has found that a union’s
request that an employer rescind a unilateral action, cou-
pled with a threat to file an unfair labor practice if the
employer does not do so, is sufficient to express a re-
quest to bargain. See Indian River Memorial Hospital.
340 NLRB 467. 468—469 (2003). Additionally. it is clear
from the Union’s request for relevant information that it
was seeking to bargain over the nature of the disciplines
being imposed. See Richmond Division of Pak-Well, 206
NLRB 260, 261 (1973). citing Rod-Ric Corp., 171
NLRB 922, (1968). enfd. 428 F.2d 948 (5th Cir. 1970):
cert. denied 401 U.S. 937 (1971)."" Finally, any doubt
that an employer may have as to whether a union has
made a bargaining request is resolved when a union files
an unfair labor practice charge. Trucking Warer Air
Corp.. 276 NLRB 1401. 1407 (1985)."

" See also Carina Bav Resort. 356 NLRB 273, 274, fn. 6 (2010)
enfd. 451 Fed. Appx. 143 (3rd Cir. 2011): Biewer Wisconsin Sawmill,
306 NLRB 732,732 fn 4 (1992). We note that while the parties were
not n an mitial bargaming posture. as in the cases above. they were m
the process of bargaiming for a first contract with the Respondent as a
successor.  As such. the Umeon’s questioning the Respondent on ats
actions and policics pertainmg to the guards’ disciplines. sought not
only (o tearn the basts for these disciplines but also information as to
how the Respondent was administering its recently-announced discipli-
nary pohey There is no doubt that the Respondent understood this: ats
primary argument on exceplions 1s that i satishied its bargaining obliga-
tion over the disciplines through contract bargaming

H See also Sewanee Coal Operators Assn . 167 NLRB 172,172 th 3
(1967, Roberts Electric Co., Ine., 227 NLRB 1312, 1319 ¢1977). As
our colleague acknowledges, in Sewanee. the Board found that the
filing of a charge amounted to "a rencwal of the Union’s request to
bargain [and) 1t constituted a clear and unmistakable notice to the Re-
spondent that the Union tended to exercise the rights flowing from its
centification and. as such. was tantamount to an explicit request to
bargain ™ The Board concluded that the Respondent’s refusal to bar-
gain following the charge constituted “another refusal to bargain.™ Our
dissenting collcague reads Sewanee and Trucking Water Air, supra. as
requiring an intial reguest to bargam which s later “renewed”™ by an
unfair fabor charge. But he fals to take into account the Union’s com-
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In this case, all the above considerations took place.
The Union first sought information as to the grounds for
the suspensions (later discharges). In so doing. the Un-
ion’s communications were the initial steps in an at-
tempted back-and-forth communication with the Re-
spondent over the discharges and the Respondent’s ap-
plication of its rules. Specifically. following his suspen-
sion, Klabunde, in his capacity as the Union’s Local
president. sent the Respondent an email stating that, “As
Local Union President / have some issues | needed to
address regarding my and Officer Schneider's suspen-
sion.” Klabunde then listed five questions requesting
details about the suspensions. asking whether there was a
written policy underlying the suspensions, and seeking
clarification as to the duration of the suspensions. Thus,
Klabunde. in his capacity as formal representative and
Icader of the Union, sought to discuss with the Respond-
ent the suspensions that became discharges and the basis
of this discipline.

The Union then protested the discharges through its
grievance in which Klabunde renewed his request for
information, emphasizing that the parties necded 1o work
together to ensure that the Respondent’s Disciplinary
Action/Policy Statement was applied and interpreted
fairly and in the best interest of efficient security opera-
tions. Inresponse. the Respondent cited the PWS as the
governing policy and stated that “This is not an offer to
bargain. Nor is it an offer to invoke the grievance proce-
dure contained in the agreements tentatively agreed to in
August 2014.” At this point, then. the Respondent effec-
tively closed any avenue of communication and refused
to provide the Union with the basis for the discharges.
Indeed. the Respondent would not even concede that the
guards had, in fact. been discharged.

The Union again contacted the Respondent demanding
reinstatement of the guards and other reliet. It was only
at this point that the Union stated its intention to file
charges with the Board if the Respondent did not address
its demands. During this time, the Respondent continued
to stonewall the Union’s requests by stating that no dis-
charges occurred—even after the emplovees themselves
were told that they were discharged.

Under these circumstances, we find that the Union ad-
equately communicated its desire to bargain with the
Respondent over the discharges.'> Further, any doubt

munications sceking to address with the Respondent the disciplines and
the Respondent’s disciplinary policy. He also ignores the Respondent’s
continued refusal to bargain even when presented with ncontrovertible
evidence of the Union’s desire-—in the form of a See. 8(a) 5) relusal to
bargan charge—to do so

2 Thus. the cases cited by our colleague are distinguishable  Sce,
eg. The Emporium, 221 NLRB 1211, 1214 (1973) cumon attended
bargaining session over proposed closure of certam taciliies but re-
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that the Respondent may have had over whether the Un-
ion sought to bargain should have been dispelled when
the Union filed the instant charges with the Board.!* We
therefore agree with the judge that the Respondent vio-
lated Section 8(a)(5) of the Act by refusing to bargain
with the Union over the discharge of'the three guards."

Our dissenting colleague further argues for a reversal
of the judge’s refusal to bargain finding on yet another
ground that was never raised by the Respondent. either to
the judge or to the Board. The dissent contends that the
judge’s finding violated the Respondent’s due process
rights because the General Counsel’s complaint did not
allege a “post-discharge™ failure to bargain. As with our
colleague’s previous argument—raised solely by him and
not the Respondent—this argument is not properly be-
fore the Board. See UPS Supplv Chain Solutions. Inc.,
364 NLRB No. 8, slip op. at 2. However. even if it were
before us. it is similarly without merit.

fused to make proposals or request information). Associated Milk Pro-
ducers, 300 NLRB 561, 563-564 (1990) (cmploscr offered to discuss
planned discontinuation of pension fund contributions with the union
before mmplementation. but the union failed to communicate with the
cemployer in any manner unti! alter the change was implemented. and
the union had already Nled charges with the Board)

Further, we are not persuaded by our colleague’s attempt to distin-
guish the cases cited above as involving “some reference to a dialogue™
that, our colleague contends. 1s absent here.  As set torth above. the
Union clearly attempted to engage in a dialoguc over the discharges
through the intormation requests (prefaced by Klabunde's statement, “1
have some issues | needed to address™). as well as through the Union's
grievance, which by its very nature contemplates a dialogue between
the Respondent and the Union. The fact of the matter is that the Re-
spondent shut down all attempts at communication by the Union belore
1t could engage m any meaningful dialogue over the discharges

' See Sewanee Coal Qperators. discussed supra

# Contrary o our colleague. we do not find that the Sixth Circunt
Court of Appeals’ decision in Ohio Edison Co. v. NLRB, 847 F.3d 806
(oth Cir. 2017). compels a ditferent result. The court in Ohio Edison
cemphasized that i determining whether a unton requested bargaining.
itis essential to examine the “substance of a request. not the form™ and
consider “all the circumstances.”™ id. at 810 The circumstances here
present an even stronger case for finding that the Respondent was
aware that the Umon sought to bargain over the discharges. For exam-
ple. m Qo Edison the employer untlateratly changed a minor reward
program that the parties had never bargained over and was not included
m the parties” collective-bargmining agreement.  The court explained
that the Unmion’s expression of disapproval over the change and empty
threat—which it faled 10 follow through on for 6 weeks—1to come to
the emplover’s headquarters to confront the emplover’s CEO (who had
no controf over labor retations) were insufficient to convey the union’s
desire 1o bargam over the unbargained reward program. By contrast, as
set torth above, the Union here engaged in much more than a solitary
oral protest, or as our colleague would suggest. “issue|| a hst of de-
mands™. it sought information. filed a grievance. repeatedly sought to
determine the basis for the discharges. advised the Respondent ol its
desire o work with the Respondent to ensure that its disciplimary policy
was frly applied.  threatened w0 file Board charges due to the Re-
spondent’s nadequate responses. and ultimately filed a charge with the
Board
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Contrary to our colleague’s repeated references to
“pre-discharge™ and “post-discharge™ bargaining, the
complaint makes no such distinction. Rather, the com-
plaint broadly alleges that the Respondent unlawfully
suspended and terminated the three guards “without prior
notice to and without affording the Union an opportunity
to bargain . . . .” Given the facts here, where the Re-
spondent suspended the employees and gave conflicting
statements as to whether they were discharged. the com-
plaint’s broad allegation is entirely appropriate. Further.
even under our colleague’s restrictive reading of this
allegation to encompass only pre-decisional bargaining. a
post-discharge violation would nonetheless be closely
connected to the allegation. and the parties fully litigated
the issue. Accordingly. we would not find that the Re-
spondent was deprived of due process, even were that
argument properly before us.'?

Under well-settled Board precedent, the Board may
find a violation and provide a remedy for a violation of
the Act in the absence of a specific complaint violation it
the issue is closely connected to the subject matter of the
complaint and has been fully litigated. Pergament Unit-
ed Suales, Inc.. v. NLRB, 920 F.2d 130. 135 (2d Cir.
1990), enfg. 296 NLRB 333 (1989). The essential in-
quiry as to whether a matter has been fully litigated
“rests in part on “whether the respondent would have
altered the conduct of its case at the hearing, had the spe-
cific allegation been made.™ Piggly Wiggh Midwest.
LLC, 357 NLRB 2344, 2345 (2012) (quoting Pergament.
supra at 335).

We find that both prongs of Pergument are satisfied
here. First. it is clear that the post-discharge failure to
bargain is closely related to the pre-discharge failure.
Both the pre- and post-discharge failures to bargain alle-
gations arisc out of the same set of interactions between
the Respondent and the Union. In particular. because the
Respondent never definitively informed the Union that
the guards were. in fact, discharged. it is difficult to draw
the line as to when a pre-discharge bargaining obligation
ended and a post-discharge bargaining obligation began.
Indeed. even as late as May 3. the Respondent main-
tained that Site Supervisor Salazar did not have authority
to terminate the guards and that the Union would be ad-
vised when a decision had been made; however, no such
decision was ever communicated to the Union or the

'* Contrary to our colleague. our recent decision n Security iWalls,
LLC. 365 NLLRB No. 52 (2017). is not at odds with our lindings here
In that default judgment case. the partics stipulated to facts surrounding
the Respondent’s alleged tarlure to engage in pre-discharge bargaining
Under those circumstances. the Board was constrained by the stipula-
tion to consider solely that allegation

three guards. nor were discharge documents ever entered
into evidence.

Further. the Respondent does not contend that it would
have proffered additional evidence or legal argument had
the complaint been worded differently. Indeed, at the
hearing the parties elicited testimony and exhibits detail-
ing all of the communications between the Respondent
and the Union as well as any events that occurred be-
tween the April 2015 suspensions and the filing of the
charge in this case. Moreover, the Respondent’s legal
arguments both before the judge and in its motion for
reconsideration do not distinguish between pre- and post-
discharge bargaining. Rather. the Respondent argues
that it never had a bargaining obligation because the dis-
charges were not discretionary and even if it did. the Re-
spondent satisfied its obligation through contractual bar-
gaining.  As such. we find no indication that the Re-
spondent would have altered its legal or factual presenta-
tion had the complaint contained a specifically worded
post-discharge allegation. We therefore reject our col-
league’s contention that the Respondent was deprived of
due process by the judge’s finding that the Respondent
unlawfully refused to engage in post-discharge bargain-
ing.

C. The Respondent’s Motion to Reopen the Record

On March 16. 2016 --nearly 2 months after the judge
issued his decision—the Respondent moved to reopen
the record to introduce evidence regarding events that
occurred after the close of the hearing. On March 27.
2016. the Respondent filed a supplement to the motion,
including an affidavit from Chief Manager Walls stating
that. following the Respondent’s offer of reinstatement to
the guards, IRS Senior Contract Specialist Bernadette
Briggs emailed Walls on March 9, 2016. that the IRS
would not permit the guards to perform services under
the contract. In its motion. as supplemented. the Re-
spondent argues that this information precludes a finding
that the 2015 discharges were discretionary and obviates
any bargaining obligation it may have had over the dis-
charges. Basced on this evidence. the Respondent re-
quests that the Board allow it to withdraw the admission
in its answer that its discharges of security guards
Schneider, Klabunde. and Marinez were discretionary.
We deny the Respondent’s motion.

The Respondent’s motion makes no showing that the
evidence the Respondent seeks to introduce would re-
quire a different result. as required under Scction
102.48(d)(1) of the Board's Rules and Regulations.'

i Nec 102 48(dy(1) of the Board's Rules and Regulations provides.
in pertinent part
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Moreover, Respondent has not met the Board’s require-
ment of showing that the evidence existed at the time of
the hearing. much less that it acted with diligence in un-
covering the evidence. See Firel/Lucent Technologies,
Inc., 326 NLRB 46, 46 fin. 1 (1998). At the time of the
discharges. IRS COR Sears did not demand the discharge
of the three guards. Nor did the Respondent argue dur-
ing the proceeding before the judge that any other IRS
representative demanded the discharge of the guards.
Thus. the Respondent seeks to introduce evidence of
events that occurred after the violations alleged in this
case—evidence, which. by definition, is not “newly dis-
covered” or “previously unavailable™ under the Board's
rules.  See Hurry Asato Painting, Inc, 2015 WL
5734974 (2015): Allis-Chalmers Corp.. 286 NLRB 219,
219 fn. 1 (1987) (denying motion for reconsideration to
accept evidence of events that occurred after the hearing
closed).”” That a different IRS representative assertedly
determined—some 10 months after the discharges and
after the judge had found that the Respondent acted un-
lawfully—that the guards’ offenses prevented reinstate-
ment would not affect the finding here that the Respond-
ent exercised discretion in discharging the guards.' nor
would it otherwise excuse Respondent’s obligation to
bargain over the discharges."

A party to a proceeding betore the Board may. because of extraordi-
nany circumstances, move for . . . reopeming of the record afler the
Board decision or order. .. A motion to reopen the record shall state
brietly the additional evidence sought to be adduced. why it was not
presented previously, and that. if adduced and credited. 1t would re-
quire a different result. Only newly discovered evidence. evidence
which has become avaitable only since the close of the hearing. or ev-
idence which the Board believes should have been taken at the hearing
will be taken at any further hearing
7 Our colleague would broaden the scope of the Sec. 102.48(dj1) of
the Board’s rules to include posthearing events under the detimtion of
“¢vidence which has become available only since the close of the hear-
ing.” We decline to do so  As stated above. Board precedent is clear:
evidence pertaining to events that occurred atter the close of the hear-
ing 1s not considered by the Board in a motion 1o reopen the record.
™ Our collcaguc argues. somewhat paradoxically, that the Respond-
ent should not be held to its admission that (he discharges were discre-
tionary because at the time, extant Board precedent (namely Fresino
Bee. 337 NLRB 1161 (2002), held that disciphne imposed under a pre-
existing policy does not constitute a untlateral change even it the disci-
pline was discretionary. However. we perceive no reason why a party
should be relieved of s admission to a factual marier. That the Re-
spondent exercised discretion in discharging the three guards should
not change based on the General Counsel’s theory of a violation. As
set torth in detail above, we find that neither the PWS por the Respond-
ent’s Disciplinary Action/Policy Statement mandated these discharges
As such, the Respondent’s admission is consistent with, but not an
indispensable part of. the evidence underlying this finding
7 Indecd. in Manager Walls™ affidavit. she asserts her speculative
belief’ “that if Ms. Briggs or the COR were aware of circumstances
surrounding the three ofTicers in April 2015, they would have wken the
same position as when they became aware of the incidents recemtly™

Judge’s decision).

ORDER

The National Labor Relations Board orders that the
Respondent, Security Walls, LLC, Austin. Texas, its of-
ficers. agents, successors. and assigns, shall take the fol-
lowing aftirmative action necessary to effectuate the pol-
icies of the Act.

1. Cease and desist from

(a) Failing and refusing to bargain collectively and in
good faith with the International Union, Security, Police
and Fire Professionals of America (SPFPA) as the exclu-
sive collective-bargaining representative of all full-time
and regular part-time security officers employed by the
Respondent at the International Revenue Service Center
and affiliated buildings in Austin. County of Travis. Tex-
as.

(b) In any like or related manner interfering with. re-
straining, or coercing employees in the exercise of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
etfectuate the policies of the Act.

(a) Rescind the unilateral change to its progressive dis-
cipline policy.

(b) Offer unit employces Jason Schneider, John Kla-
bunde, and Christopher Marinez full reinstatement to
their former positions. or if those positions no longer
exist. to substantially equivalent positions. without prej-
udice to their seniority or any other rights or privileges
previously enjoyed.

(¢) Make Jason Schneider. John Klabunde. and Chris-
topher Marinez whole for any loss of carnings and other
benefits suffered as a result of the unlawful discipline, in
the manner set forth in the remedy section of the judge's
decision. as modified herein.

(1.c.. nearly a year atier the discharges and nearly 2 moaths alter the
But the record evidence shows that Scars. as the
COR. was aware of the incidents in April 2013, and did not demand
that the guards be discharged.  In any event, Walls® speculation docs
not demonstrate that the IRS was unaware of the discharges in 2015 or
that 1t would have acted ditterently than it actually did: Briggs’ email.
n turn. does not purport to address either point

Our dissenting colleague argues that we should allow the Respond-
cnt to mtroduce evidence showing that Scars had no authority to de-
mand the removal of the guards and that he failed to report the incident
to an IRS representative with such authority.  We disagree.  The Re-
spondent’s representatives, particularly  Carpenter. testilied  without
contradiction that COR Sears was the contact point for the IRS on
matters related to the PWS. Further. as noted above, the record shows
that Sears advised the Respondent and its predecessor on personnel
matters and had directed the discharge ot at least one employee in the
past. The Respondent does not explain why it could not have pursued
the issue of Scars™ authority during the hearing. In any event, evenat
the IRS were shown to have subsequently disagreed with Scars’ con-
duct. this would not alter the Respondent’s duty to bargain with the
Union at the time ol the discharges.
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(d) Compensate Jason Schneider, John Klabunde. and
Christopher Marinez for the adverse tax consequences. if
any, ot receiving a lump-sum backpay award. and file
with the Regional Director tor Region 16 within 21 days
of the date the amount of backpay is fixed, either by
agreement or Board order, a report allocating the back-
pay award to the appropriate calendar years.”

(e) Within 14 days from the date of this Order, remove
from its files any reference to the unlawful discharges,
and within 3 days thereafter notity Jason Schneider, John
Klabunde. and Christopher Marinez in writing that this
has been done and that the discharges will not be used
against them in any way.

() Within 14 days from the date of this Order. notify
the Internal Revenue Service of this Decision and Order.

(g) Preserve and, within 14 days of a request. or such
additional time as the Regional Director may allow for
good cause shown. provide at a reasonable place desig-
nated by the Board or its agents. all payroll records. so-
cial security payment records. timecards, personnel rec-
ords and reports, and all other records, including an elec-
tronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay due under
the terms of this Order.

(h) Within 14 days after service by the Region. post at
its Austin, Texas facilities, copies of the attached notice
marked “Appendix.”" Copies of the notice, on forms
provided by the Regional Director for Region 16. after
being signed by the Respondent’s authorized representa-
tive. shall be posted by the Respondent and maintained
for 60 consecutive days in conspicuous places including
all places where notices to employees are customarily
posted. In addition to physical posting of paper notices,
the notices shall be distributed electronically. such as by
email, posting on an intranet or an internet site, and/or
other electronic means, if the Respondent customarily
communicates with its employees by such means. Rea-
sonable steps shall be taken by the Respondent to ensure
that the notices are not altered. defaced, or covered by
any other material. In the event that. during the penden-
cy of these proceedings, the Respondent has gone out of’
business or closed the facility involved in these proceed-
ings, the Respondent shall duplicate and mail, at its own
expense, a copy of the notice to all current employees
and former employeces employed by the Respondent at
any time since April 28. 2015.

=1t this Order is entorced by a judgment of a United States court of’
appeals. the words in the notice reading “Posted by Order of the Na-
tional Labor Rclations Board™ shall rcad “Posted Pursuant 1o a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board ™

(i) Within 21 days after service by the Region. file
with the Regional Director for Region 16 a sworn certifi-
cation of a responsible ofticial on a form provided by the
Region attesting to the steps that the Respondent has
taken to comply.

Dated. Washington, D.C. June 15,2017

Mark Gaston Pearce. Member

Lauren McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD
CHAIRMAN MISCIMARRA, dissenting.

This case is a little bit complicated. It involves three
discharges by the Respondent. Security Walls, of three
armed security guards who were supposed to prevent
unauthorized persons from entering a secure facility pur-
suant to Respondent’s contract with a government agen-
cy. the Internal Revenue Service (IRS), which main-
tained an oftice there. The Board's administrative law
judge ruled that the three discharges violated the Nation-
al Labor Relations Act (NLRA or Act). Consistent with
the judge's ruling. the Respondent started the process of
reinstating the three security guards. However, after the
Respondent had commenced that process, the Respond-
ent’s client—the IRS—invoked its right to require the
removal of the threc security guards, who were dis-
charged because they permitted unauthorized persons to
get past them and enter the secure facility. It is uncon-
troverted that the IRS had the right to direct the Re-
spondent to remove the three security guards. Nonethe-
less. my colleagues deny the Respondent’s motion to
reopen the record and to amend its answer (which con-
tained an admission that the discharge of the three guards
had been discretionary). | dissent because, in my view.
the Board should grant Respondent’s motion 1o reopen
the record and to amend its answer. | also believe the
Judge erroneously found that the security guards’ dis-
charges were untawful.

DisCussIon

As noted above, this case involves the discharge of
three armed security guards who neglected one of their
primary duties when they permitted unauthorized persons
to gain entry to a secure federal facility that housed an
office of the IRS. On April 15, 2015, security guards
Jason Schneider and John Klabunde failed to notice an
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unauthorized person entering the facility. (At the time,
Schneider and Klabunde were correcting an administra-
tive error in a logbook.) On April 22, 2015, two other
unauthorized persons walked into the facility undetected
by security guard Christopher Marinez (who was preoc-
cupied with adjusting the height of his chair). The Re-
spondent suspended and then discharged the three guards
in accordance with Section 6.4.4 of the Performance
Work Statement (PWS), a contract that spells out what
the “contractor” (here, the Respondent) is required to do
by the “Government™ (in this context, the IRS). Section
6.4.4 of the PWS states that “[t]he contractor is . . . re-
sponsible for ensuring that their employees conform to
acceptable standards of conduct.” Section 6.4.4 lists a
number of “actions. behavior or conditions™ that consti-
tute “cause for immediate removal from performing on
the contract.” Among the infractions that constitute
“cause for immediate removal™ is “failing to devote full
time and attention to assigned duties.” See PWS Section
6.4.4.21: see also Section 1.6.32.4.22 (Respondent’s Ex-
hibit 1. pp. 27, 57).

The judge rejected the Respondent’s argument that
Section 6.4.4 in the PWS mandated the discharges. In
doing so, the judge relied on the absence of evidence that
the IRS actually demanded that the three officers be re-
moved from the contract as well as an admission—in the
Respondent’s answer to the complaint—that the dis-
charges were discretionary.! The judge then found that
the applicable disciplinary standards were those set forth
in the Respondent’s progressive discipline policy” and
that the discharges deviated from that policy, which did
not list allowing unauthorized persons to enter the facili-
ty among infractions warranting immediate termination.
Consequently. the judge found that the Respondent im-
plemented an unlawful unilateral change to its progres-
sive discipline policy when it discharged the three em-
ployees, in violation of Section §(a)(5) of the Act.) My
colleagues agree with the judge’s finding and rationale.

The complaint alleged that the Respondent additional-
ly violated Section 8(a)(5) of the Act by discharging the
three security guards without giving the Union pre-

! The Respondent moves to withdraw this answer  For the reasons
set forth below, [ would grant the Respondent’s motion

* The judge found that the PWS was superseded by the progressive
discipline policy on the basis that the progressive discipline policy
postdated the PWS and states that 1t “supersedes all other policies con-
cerning this subject.” The judge also noted that the Respondent’s con-
tention that the PWS mandated the discharges was “somewhat incon-
ststent” with its admission that it excreised discretion m discharging the
three guards.

Yin NLRB v. Kauz, 369 VLS. 736, 747 (1962), the Supreme Court
held that unilateral changes in employment terms-—i.c.. changes made
without giving the union reasonable notice and the opportumty for
bargaining—violate Sec B(ap ).

discharge notice and opportunity to bargain over the dis-
charge decisions. The judge dismissed that allegation
but found. sua sponte. an additional, unalleged violation
of Section 8(a)(5): that the Respondent tailed to engage
in post-discharge bargaining concerning the discharge
decisions. In this regard. on May 3. 2015, the Union
emailed the Respondent demanding that it reinstate the
employees immediately and make them whole and
threatening to file unfair labor practice charges if the
Respondent failed to accede to its demand. The judge
found that this email was not “a formal demand for bar-
gaining.” but he held it was “sufficient to invoke Re-
spondent’s obligations to bargain.” Again. my col-
leagues agree.

The judge issued his decision on January 21, 2016. in
which he ordered the Respondent to reinstate the dis-
charged officers. The Respondent did so, and the three
officers commenced refresher training and firearms qual-
ification on February 29, 2016.

On March 16. 2016, the Respondent filed with the
Board exceptions and a supporting briet. On the same
day. the Respondent also filed a motion to reopen the
record and remand the case to the judge, together with a
sworn affidavit from its chief manager. Juanita Walls,
and an email from IRS Senior Contract Specialist Berna-
dette Briggs. In the affidavit, Walls averred that on
March 9, 2016, she received an email from Senior Con-
tract Specialist Briggs. which stated that Marinez.
Schneider. and Klabunde “will not be permitted to per-
form services under this contract, effective immediately.™
Briggs ordered the removal of Marinez. Schneider and
Klabunde based on Section 6.4.4 in the PWS. the same
provision relied upon by the Respondent in defense of
the discharges--namely. “failing to devote full time and
attention to assigned duties.” The affidavit also ex-
pressed Walls™ belief that Briggs would have taken the
same position at the time of the discharges had she been
aware of the relevant circumstances at that time.! The

! At the time of the discharges. IRS representative John Scars was
the Contracting Otficer’s Representative (COR). Sears was aware of
the oflicers’” misconduct; and although Sears deemed the misconduct a
dischargeable ofTense, he did not demand that the officers be removed
from performing on the Respondent’s contract with the RS Two
sections in the PWS appear to give the COR authority to issue such a
removal demand. PWS Sec. 6.4.3 provides that the COR and the Con-
tracting Otficer (CO) “have the authority to cause the . . . removal of
any Contract employee from the contract who does not meet and adhere
to the Standards of Conduct as required in this contract.” and PWS Sec.
1 6 33 similarly provides that “[tjhe CO and/or COR may require
dismissal ol amy Contract employce deemed careless. incompetent.
insubordinate. unsuntable, or otherwise objectionable during the per-
formance of duties associated with the Contract.”  However, immedi-
ately Tollowing See. 1.6.33, the PWS adds the tollowing: “NOTE: The
CO will make all determinations regarding the removal of any employ-
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Respondent contends that the record should be reopened
to receive this additional evidence because the evidence
would establish that (i) the Respondent had no choice but
to discharge the three security guards, obviating any duty
to bargain regarding the discharges; and (ii) reinstate-
ment and an award of backpay are inappropriate reme-
dies. On March 27, 2016, the Respondent filed a sup-
plement to its March 16 motion. requesting the Board’s
permission to amend its answer and deny the allegation
that the discharges of the three security guards were dis-
cretionary. My colleagues deny the Respondent’s mo-
tion to reopen the record as well as its supplement to that
motion.

I respectfully dissent from my collcagues’ decision in
three respects.

1. The Respondent’s Motion to Amend its Answer and
10 Reopen the Record. 1 would permit the Respondent to
amend its answer in order to deny the allegation that the
discharge decision was discretionary, and | would grant
the Respondent’s motion to reopen the record and for a
remand to the judge to allow him to receive the proftered
evidence and reconsider. in light of that evidence. wheth-
er the discharges were mandated by the PWS and there-
fore not subject to bargaining.

I believe that the circumstances of this case make it
unfair for the judge and my colleagues 1o hold the Re-
spondent to its admission, in its answer to the complaint,

that the decision to discharge the security officers was

discretionary. The complaint alleged onc and only one
unfair labor practice: that the Respondent had violated
Section 8(a)(5) by discharging the security officers
“without prior notice to the Union and without affording
the Union an opportunity to bargain.” At the time the
complaint issued (September 29. 2015), extant Board
precedent held that where an employer discharges an
employee pursuant to a preexisting policy, the employer
has no duty to give the union notice and opportunity to
bargain in advance of the discharge decision even if. in
making that decision. the employer exercises discretion
in applying the policy.> Accordingly, when it answered

ee from any or all Jocations where the contractor has contracts with the
IRS.” Consistent with PWS Sec. 1.6.33. the Respondent’s IRS project
manager, Scott Carpenter, testitied that COR Sears” “job involves re-
porting to the Contracting Officer . . . on [the Respondent’s| adherence
to the PWS ™

Y 8See Fresno Bee. 337 NLRB 1161 (2002)  In Fresno flee. the
Board dismissed a similar 8(a}5) allegation. rcasoning that when an
employer does not change a preexisting disciplimary policy but merely
applics 1t in imposing discipline. the imposition of that disciphne does
not consuitute a unilateral change. notwithstanding that the emplover
exercises discrction in applying the policy  1d at 118 -1187. The
Board subsequently overruled Fresno Bee in Alan Ritchey. Inc.. 359
NILRB 396, 402 (2012). However. Alan Ruchey was decided by
three-member pancl. two members of which were serving recess ap-

the complaint. the Respondent had every reason to be-
lieve that it was immaterial whether it admitted or denied
exercising discretion when it decided to discharge the
security officers. Subsequently, the judge relied in part
on the Respondent’s admission to find that the Respond-
ent unilaterally changed its progressive discipline policy
when it discharged the security officers---an unfair labor
practice not alleged in the complaint®—and my col-
leagues also rely on the admission. In these circum-
stances, | believe taimess requires that the Board permit
the Respondent to withdraw its admission and deny the
allegation that the discharge decision was discretionary.
Turning to the motion to reopen the record. | disagree
with my colleagues’ finding. in reliance on Section
102.48(d)(1) of the Board's Rules and Regulations, that
admitting the profTered evidence would have no impact
on the outcome of this case. [f admitted, evidence that
Senior Contract Specialist Briggs has demanded that the
officers be removed pursuant to PWS Section 6.4.4 for
“failing 1o devote full time and attention to assigned du-
tics™ would support the Respondent’s steadfastly held
position that the officers” dereliction of duty compelled
their discharge under PWS Section 6.4.4. This evidence,
together with the withdrawal of the Respondent’s answer
as discussed above, might well cause the judge to recon-
sider his finding that the discharge decisions were discre-
tionary. Sec.) P. Stevens & Company, Inc.. 246 NLRB
1164, 1165 (1979) (granting motions to reopen the rec-
ord to accept evidence concerning employer’s surveil-
lance of union supporters because the evidence, if credit-
ed. “might cause the Administrative Law Judge to recon-
sider™ allegations the judge had dismissed).” Moreover.

pointments the Supreme Court subsequently invalidated m NLRB v
Noel Camning. 134 S.Ct. 2550 (2014). The Court’s decision in Noel
Canming nullitied the Board’s decision in Alan Ritchey, which had the
effect of reinstating Fresno Bee as controlling precedent. Thus, when it
answered the complaint in the instant casc. the Respondent reasonably
believed that the judge was compelled to dismiss the complaint regard-
less whether the Respondent exercised discretion when discharging the
seeurity officers (and the Respondent’s posthearing briel’ to the judge
rehied heavily on Fresno Bee). A Board majority subscquently reinstat-
ed the holding ol Alan Richey in Total Securiy: Management lllinos 1.
L1 364 NLRB No. 106 (2016). but Toral Security Management 1s-
sued on August 20, 2016-—qfier the complaint issued i the instant case
(September 29, 2013). and also after the hearing (1ecember 10, 20135).
and the issuance ol the judge’s decision (January 21, 2016)  Morcover.
the Board's decision in Toral Security Management applies prospec-
uvely only and theretore does ot apply in this case 364 NLRB No.
106. ship op at 11-12 {1 chssented trom the majonty’s decision in
Total Security Management. sec id.. slip op at 1741 and | adhere to
my dissent.)

* The General Counsel amended the complaint at the hearmg to add
this allcgation

“ 1 disagree with my colleagues that the Respondent’s motion to reo-
pen the record must be denied on the basis that the evidence 1t seeks to
introduce did not exist at the ume of the hearnng. Under Sec
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the Respondent represents that on remand. it would in-
troduce evidence that accounts for the belatedness of
Briggs® demand—namely. that no IRS official with final
authority to demand the officers’ removal from the con-
tract was aware of their dereliction of duty at the time
they were discharged on April 24. 2015.% Consistent
with the mandate of Section 102.21 of the Board's Rules
and Regulations that “{t]he rules and regulations . . . shall
be liberally construed to effectuate the purposes and pro-
visions of the Act,” | believe it would effectuate the pur-
poses of the Act to allow the Respondent to adduce the
proffered evidence. which was unavailable at the time of
the hearing and which might have a substantial impact on
the result of this proceeding.

2. The Uniluateral Change Allegurion. 1 disagree with
the judge’s finding that the Respondent’s discharge of
Marinez. Schneider, and Klabunde in reliance on Section
6.4.4 of the PWS constituted an unlawful unilateral
change in the Respondent’s progressive discipline policy.
The PWS requires the Respondent to “ensure that [its)

102.48(d)(1) of the Board's Rules and Regulations. one of the grounds
for granting a motion to reopen the record 1s that the evidence sought to
be introduced “has become available only since the close of the hear-
ing.” and this may include evidence regarding posthearning cvents

Sec. 10(c) of the Act states. “No order of the Board shall require the
reinstatement of any individual as an emplovee . . . or the pavment to
him of any backpay, if such individual was suspended or discharged tor
cause.” As the judge recognized. PWS Sec. 6 4.4 provides that “faiting
to devote full time and attention to assigned duties™ constitutes “cause
for immediate removal,” and the evidence proffered by the Respondent
indicates that the responsible IRS ofticial—Semor Contract Speciahst
Briggs—has required the Respondent to remove Marinez. Schneider
and Klabunde based on this provision. Thercfore, apart from the poten-
tial relevance of this evidence to the question of hability. this evidence
would establish that Marinez. Schreider and Klabunde were discharged
“tor cause.” Therefore, Sec. 10(¢) of the Act would praclude the Board
from ordering backpay and remstatement.

* Inan email sent on April 23, 2015, COR Sears acknowledged that
the otticers™ dereliction of duty constituted a dischargeable oftense, and
Scars further stated: “If individual guards do not have the character and
self-discipline to work at a tederal nstallation and comply with the
responsibilitics associated, then they will need to be removed.” R. Exh.
9 Sears did not, however, demand the officers be removed from per-
torming work on the contract. The Respondent seeks to introduce
evidence. on remand. that Scars was not a final decision-maker regard-
ing contract employees’ suitability to perform work on the contract. and
that Sears failed o report the oflicers” misconduct to us superiors,
including Briggs. Such evidence is clearly material to this case. and the
Respondent should be given an opportunity to introduce it. Moreover.
the PWS does not. on its face. contradict the Respondent’s contention
that Sears was not a final decision-maker in this regard. Although PWS
Sec. 1.6.33 and 6.4.3 appear 1o grant the COR authority to require an
otticer’s removal, language immediately following Sec. 1 6 33 appears
to rescrve that authority solely to the CO.  In addition, IRS project
manager Carpenter testified that Sears” “job involves reporting to the
Contracting Officer . . . on [the Respondent's] adherence to the PWS.™
In these circumstances. it is particularly appropriate that the Respond-
ent have an opportunity to introduce evidence regarding the scope and
limits of COR Scars’ authority.
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employees conform to acceptable standards of conduct”
(Sections 1.6.32.4 & 6.4.4), and the failure of Marinez.
Schneider, and Klabunde “to devote full time and atten-
tion to assigned duties™ constitutes “cause for [their] im-
mediate removal from performing on the contract™ under
the PWS (Sections 1.6.32.4 & 1.6.32.4.22: Sections 6.4.4
& 6.4.4.21). In my view. the judge erroneously found
that PWS Section 6.4.4 was superseded by the Respond-
ent’s progressive discipline policy, which contained no
comparable language. As the judge found. the progres-
sive discipline policy stated that it superseded “all other
policies concerning this subject” (emphasis added).
However. this language could not supersede Section
6.4.4 in the PWS because the PWS was not a “policy”
promuigated by the Respondent. Rather. as stated in the
PWS, it was “a non-personal services contract™ (empha-
sis added), entered into between the IRS and the Re-
spondent, which governed the entire arrangement making
the Respondent responsible for providing “armed securi-
ty guard services™ at the secure government facility, and
which made “failing to devote full time and attention to
assigned duties™ grounds for removing a security of-
ficer.” In short, the record fails to support the judge's
finding that the contract between the IRS and the Re-
spondent (including Section 6.4.4) was superseded by the
Respondent’s progressive discipline policy. This renders
crroneous the judge’s conclusion that the Respondent’s
application of PWS Section 6.4.4 constituted an unlawful
unilateral change in the Respondent’s progressive disci-
pline policy.

3. The Post-Discharge Refusal-to-Bargain Allegation.
For two reasons, I believe my colleagues err in affirming
the judge’s finding that the Respondent violated Section
8(a)(5) by refusing to bargain with the Union gfier it dis-
charged the sccurity officers.

First. the judge’s finding violates the Respondent’s due
process rights. “*To satisfy the requirements of due pro-
cess, an administrative agency must give the party
charged a clear statement of the theory on which the
agency will proceed with the case.”™ ' Typically. appro-
priate notice is furnished by the allegations set forth in
the complaint."" The Board will also consider any repre-
sentations made by the General Counsel on a timely ba-

? See PWS See 100 “GENERAL This 1s a non-personal services
contract to provide armed security guard services.”

Y Lamar Advernsing of Hartford. 343 NLRB 261, 265 (2004) (quot-
ng Yellow Freight System. Ine. v, Martin, 954 F.2d 353, 357 (6th Cir.
1992)). see also KenMor Electric Co.. Inc.. 355 NLRB 1024, 1029
(2010) (“Duc process requires that a respondent have notice of the
allegations agamst 1t so that it may present an appropriate detense.”™),
enl” demed sub nom. Independent Elecorical Contractors of Houston,
Inc.v. NLRB. 720 F 3d 543 (5th Cir. 2013)

Y KenAMor Electric. supra
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sis during the course of litigation concerning the theory
of the alleged violation.'> However, the mere “presence
of evidence in the record to support a charge unstated in
a complaint or any amendment thereto does not mean the
party against whom the charge is made had notice that
the issue was being litigated.”™"?

The requirements of procedural due process were not
satisfied here. The complaint alleges that the Respond-
ent discharged the three guards “without prior notice to
the Union and without affording the Union an opportuni-
ty to bargain™ (emphasis added). In other words, the
complaint alleged a failure to engage in pre-discharge
bargaining.'"* The General Counsel could have also al-
leged, in the alternative. that the Respondent failed to
engage in posi-discharge bargaining.  The complaint
does not so allege, and at no time during the hearing or in
its posthearing briet to the judge did the General Counsel
advance this alternative theory of violation. Morcover. at
no time did the General Counsel amend the complaint to
add such an allegation. and this fact is the more telling in
that the General Counsel did amend the complaint to add

2 See Ozburn-Hessev Logistics. 1.L.C. 362 NLRB No 180, shp op
at 4 (2015), fron Workers Local 118 (Pitshurgh Des Moines Steel).
257 NLRB 364. 563-366 (1981). enfd. 720 F 2d 1031 (9th Cir. 1983)

13 Conair Corp. v. NLRB. 721 F.2d 1355 1372(D C. Cir 1983 see
also NLRB v. Quadity C.AT.V., Inc.. 824 F 2d 542, 547 (7th Cir. 1987)
(“|Tlhe simple presentation of evidence important to a claim does
not satisty the requirement that any claim at vanance trom the com-
plaint be “fully and fairly litigated™ in order tor the Board to decide the
1ssuc without transgressing . . . duc process rights. ™). Cioffe v. Morris,
676 F 2d 539. 542 (11th Cir 1982) ¢*[T)he introduction of evidence
relevant to an issue already in the case may not be used to show consent
1o trial of a new 1ssue absent a clear indication that the party who intro-
duced the evidence was attempting to raise a new issue” (internal quo-
tations omitted) ).

* In another case involving the Respondent. my colleagues and |
tound tdentical complaint language alleged a tailure to engage m pre-
discharge bargaining. and we dismissed the allegation on the basis that
Alan Rirchey. supra, had been nullified by the Supreme Court’s deci-
sion in Noel Canning. supra. and the Board's decision in Total Securiy
Management. supra. applics prospectively only  See Secuwrin Walls,
LLC, 365 NLRB No. 52 (2017). scc also supra fn. 6 In case there was
any room to doubt the theory of the complaint. the General Counsel’s
attorney removed all doubt m his opening statement at the hearing.
Counsel stated:

Your Honor. this case 1s about Respondent’s tailure to bar-
gain over the suspension and subsequent termination of three em-
plovees, Chris Marinez, Jason Schieider, and John Klabunde

Under the principles of Alan Ritchey. such actions were
ualawful and it is the position of the General Counsel that
Alan Ritchey was soundly reasonfed| and should be adopted.

{Tr. 8-9) (cmphasis added). Similarly. in his posthearing brict to the judge.
the General Counsel’s attomey urged the judge to adopt the ratonale off
Alan Ritchey to find that the Respondent violated Sec. $(a)3) by tailing to
bargain prior to the suspenstons and discharges  (GC's posthearing brick at
12-14))

a different allegation: that the Respondent unilaterally
changed its progressive discipline policy in violation of
Section 8(a)(S). The absence of a complaint allegation—
or of full litigation of an issue closely connected to the
subject matter of the complaint'® —infringes on a re-
spondent’s due process rights under any circumstances:
but given that the General Counsel did amend the com-
plaint to add one unfair labor practice allegation. the Re-
spondent was all the more entitled to assume that it was
not at risk of being found liable for having committed an
unalleged untair labor practice.  This denial of due pro-
cess in itself warrants reversal of the judge’s finding.
Moreover, even if the merits of the judge’s finding are
reached, | believe the record contradicts the judge’s find-
ing that the Respondent unlawtully retused to engage in
post-discharge bargaining upon request regarding the
discharges of Marinez, Schneider and Klabunde.'® As

" Pergament United Sales, 296 NLRB 333, 334 (1989). entd. 920
F2d 130 (2d Cir. 1990). A purported tailure to cngage in post-
discharge bargaiming s not closely connected to an alleged failure to
engage in pre-discharge bargaming  But even if they were closely
connected. the issue of post-discharge bargaining was not fully and
tairly lingated at the hearing. Cioing Pigghe Wiggh Midwest. 1.1 357
NLRB 2344 (2012). my colleagues sayv  that the  post-discharge-
bargamng issuc was fully litgated on the basis that the Respondent
purportedls would not have proftered additional evidence had the com-
plaint been worded difterently. But in the same case. the Board empha-
sized that “[i]t is the opportunits to present argument under the new
theory of violation. which must be supplicd.”™ 1d. at 2345 (emphasts
added. alterations in original. internal quotations omitted). see also
Champron Iternational Corp.. 339 NLRB 672 673 (2003) ("It 1s
axtomatic that a respondent cannot tully and fairly higale & matter
unless it knows what the accusation 1s.”), Buonadonna Shoprite, 1.1.C.
356 NLRB 857, 838 (2011) (“Although a judge may in appropnate
circumstances find a violation not alleged m a complaint. the judge
should not decide an issue that the judge atone has imected into the
hearing, especially where the parties were never advised to htigate
the assue ) (nternal quotation omitted). Because the judge tound an
unalleged tatlure to eagage in post-discharge bargaming sua sponte, the
Respondent never had an opportunity to present argument to the judge
under this new theory ol violation

" As | recognized in my partial dissenting opinion in Joral Securin:
Management, supra. 364 NLRB No. 106, slip op. at 18 (Mcmber
Miscimarra, concurring in part and dissenting in pary). emplovers have
an obligation under Sec. 8(u)(5) to engage in bargaiming upon request
regarding disciphnary standards and procedures.  See also NLRB v.
Borg-Warner Corp., 356 U.S 342, 349 (1958) (regarding mandatory
subjects. the emplover and union, upon request. have an “obligation
o bargain with each other in good faith.” although “neither party s
legally obligated to vield™). Fresno Bee. supra, 337 NLRB at 1187
{“Respondent  has  an obligation to bargain with  the  Union.  up-
on request, concerning the discharges. discipline, or remstatement of its
cmplovees. ™). overruled on other grounds by Toral Security Munage-
ment, supra.

Because the record contradicts the judge’s finding that the Union
here requested bargaining regarding the discharges of Marinez, Schner-
der and Klabunde. | do not reach or pass on the extent 10 which Re-
spondent was required o engage in post-discharge bargaining had it
been requested by the Uinon
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noted previously, the judge found that the May 3, 2013
email from Chief Union Steward Orlando Marquez to the
Respondent’s corporate counsel. Ed Holt, “may not con-
stitute a tormal demand for bargaining,” but the judge
nonetheless found that it was “sufticient to invoke Re-
spondent’s obligations to bargain.” and my colleagues
also find that the Union requested bargaining. 1 believe
this finding is contrary to existing law. In the May 3
email, as described by the judge, Union representative
Marquez demanded “‘reinstatement and a make-whole
remedy for the 3 officers” and “'stated that if Security
Walls did not respond to this demand, the Union would
file unfair labor practice charges with the Board.” See
also GC Ex. 4 (same). Conspicuously absent from the
May 3 email was anv request to engage in bargaining
regarding the discharges. nor did the Union request bar-
gaining in any of its other communications with the Re-
spondent related to the discharges.'” Existing Board law

' My colleagues find that the Union ~adequately communicated its
desire 10 bargain.” but they pomt to no communication i which the
Union requested bargaining. and the record contains none. Rather. the
record shows the tollowing. On April 19, 2015, the Union requested
information regarding the suspensions. On April 23, the Umion filed a
grievance concerning the suspensions. in which it demanded that the
officers be reinstated immediatelv with backpay (emphasis in Union’s
grievance). ‘T'o state the obvious, since bargaining takes time. a demand
tor the officers” immediate reinstatement cannot be reasonably con-
strucd as a request to bargain. On April 29, the Respondent answered
the grievance, attaching by way of detailed explanation. the mnvestiga-
tive reports completed by the Respondent’s IRS project manager. Scott
Carpenter.  The Umon followed up by email dated May 1. and the
Respondent answered that same day. On Mayv 3. the Umon responded
with a senes of demands—including, once again. that the officers be
reinstated and made whole “immediately™—but in neither this re-
sponse. its prior communications, nor subsequently did the Union ever
request bargaining.

My colleagues say that the Respondent “effectively closed any ave-
nue of communication™ by stating in its April 29 answer to the grniev-
ance that “[tjhis is not an offer to bargam ™ This does not change the
fact that the Union never requested bargaining 1t was the Union’s duty
to request bargaining. not the Respondent’s 10 offer to bargain in the
abscnce of a Union request.  Morcover, the Union apparently did not
regard the Respondent’s April 29 answer as closing of T communication,
since the Union responded on May 3——still without requesting bargain-
ing.

My cotleagues cite Richmond, Division of Pak-iell. 206 NERB 260
(1973). and several other cases for the proposition that @ union’s re-
quest for information is effectively & request to bargam Those cases
are clearly distinguishable. Each was a test-of-certification case, te.a
case in which the employer violated Sec 8(a)3) by refusing to bargamn
with a newly certified union in order to appeal the Board's decision in
the underlving representation case to a court ot appeals. In that context.
the Board has deemed a request for information self-evidently relevant
to ncgotiations for an initial collective-bargatning agreement as a re-
quest to bargain, even if” bargaining wis not explicitly requested in so
many words.  Sce Richmond. Division of Pak-Well. 206 NLRB at 26}
(finding that unmon requested bargaining when it sent emplover a letter
stating: “Prior to meeting with you for the purpose of negotiating an
agreement, the Union is requesting the following information: A list of
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makes it clear that a Union’s objections, protests. and
threats to tile a Board charge are nor sufficient under
Section 8(a)(5) to constitute a request for bargaining.'®

all employees].| [s]eniority dates . [r]ate of pay . .. [IPst of all classi-
fications . .. As soon as we receive this information and have a chance
1o digest i, Fwill contact vou for the purpose of beginning negotia-
tions.”) (alterations in onginal).  Here, in contrast, nothing in the Un-
ton’s communications with the Respondent indicated a desire to bar-
cain. To the contrary. in both its April 23 grievance and s May 3
cmail. the Union demanded that the three ofticers be reinstated imme-
diately. As noted above, this was a demand that could not rcasonably
be understood as a request 1o bargain.

™ Trucking Water Air Corp.. 276 NLRB 1401 (1985). Sewanee Coal
Operators Assn.. 167 NLRB 172 (1967). and Roberts Electric Co.. 227
NLRB 1312 (1977), upon which my colleagues rely, are not to the
contrars o Trucking Water Air the union president (Schueler) called
the emplover’s president (Pace) afier hearing that the company, whose
employees the union formerly represented. was back in business.
Schueler testified, 1 asked Mr Pace that | wanted to it down with him
and I wanted to alk about the situation. . . . 1 said 1'd like to sit down
with vou right now and he said no.” 276 NLRB at 1406, The judge
found that “Schueler’s request that Pace “sit down™ with him to discuss
‘the situation” [met| the eriteria™ lor a request to bargain. §d. at 1407,
The judge then added the followmg dieta: “Were there any lurther
doubt of the meaning ot Schueler’s statement to Pace. this doubt was
chminated shortly thereatter when the Unmon filed the unlair labor
practice charges which led to the instant complaint.™ Id - Similarly. in
Sewance Coal Operators Assn., supra, the union sent a letier to the
respondents stating that it “desire|d| to meet at a mutually agreed time
and place to negotiate a contract,” 167 NLRB at 176, and the Board
found that the subsequent filing of refusal-to-bargain charges was a
“renewal” of the union’s request to bargain. id. at 172 fn. 3. Again. in
Roberts Electric, supra, a newly certiticd union sent letiers to the re-
spondents requesting bargaining, and the judge tound that the union’s
subscquent tiling of charges renewed the bargaining request. 227
NLRB at 1319, Thus. in all of these cases. the union requested bargain-
ing prior 1o and scparatc from the subsequent filing of unfair labor
practice charges: and while the Board found that charge filing may
renew o bargaining request previously made, nothing in these cases
suggests that the filing of a charge may substitute for a bargaining
request that had never been made. Nevertheless, my colleagues appar-
ently view these cases as authority tor the proposition that an unfair
labor practice charge effectively converts a prior union demand for
reinstatement and backpay into a request for bargaining.  This reading
gocs lar beyond these cases and directly contradicts the Board’s long-
held position that tiling a charge does #or make up tor a union’s failure
to clearly ndicate a desire to bargain.  The Board had never cited
Trucking Water Air for this proposition until a panel majonity. over my
dissent. did so in Ohio Edison Co., 362 NLRB No 88, slip op. at 13
(2015) The Court of Appeals tor the Sixth Circuit rejected the Board
majority ‘s decision in Ohio Edison. See The Oluo Edison Company v.
NLRB.R47 F 3d 806 (6th Cir 2017)

My colleagues say that the facts here present a stronger case for
finding that the Union demanded bargaining than those the Sixth Cir-
cuit tound insufticicnt to constitute a bargamning demand in Ohio Edi-
son To the contrary, the tacts of the instant case put it even further
away from the line scparating objections. protests, and threats from
requests to bargain than those at issue i Ohio Edison. There. Union
President Marshman responded 10 news that the employer planned to
mahe changes 10 an emplovee rewards program by telling the employ-
er’s director of labor relations. Lileen McNamara, that he would “have
to come to” the emplover’s corporate headquarters, and he added that
he would also have to “file a Board charge ™ Ohio Edison (o.. 362
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See, e.g., Associated Milk Producers, Inc.. 300 NLRB
561, 564 (1990) (It was incumbent on the Union to re-
quest bargaining—not merely to protest or file an unfair
labor practice charge.”); Clarkwood Corp., 233 NLRB
1172, 1172 (1977) (employer’s actions did not violate
Section 8(a)(5) where union officials “contacted
[rlespondent and protested its contemplated actions™ but
did not “request [r]espondent to bargain™). The Empori-
wum, 221 NLRB 1211, 1214 (1975) (employer did not fail
to bargain over subcontracting where the union asked the
employer not to contract out, complained that the con-
tractor refused to recognize the union. asked whether the
respondent would “do something about this™ and “took
the position that . . . [r]lespondent had violated its bar-
gaining agreement,” but where the union “never tested
[rlespondent’s willingness to satisfy its bargaining obli-
gation”™); Medicenter, Mid-South Hospital. 221 NLRB
670. 679 (1975) (employer did not unlawfully fail to bar-
gain over polygraph testing where the union “showed no
inclination to do anything but object™ and failed to re-
quest bargaining); American Buslines, Inc., 164 NLRB
1055, 1055-1056 (1967) (no unlawful refusal 1o bargain
about promotions that resulted in elimination of the bar-
gaining unit where the union. upon receiving notice of
the employer’s plans, “failed to prosecute its right to en-
gage in . . . discussion but contented itself by protesting
the contemplated promotions . . . and by subsequently
filing a refusal-to-bargain charge™). See generally Ohio
Edison Co.. supra, 362 NLRB No. 88. slip op. at 4-6
(Member Miscimarra. concurring in part and dissenting
in part).”” Moreover. in my view, the Board should not

NLRB No. 88, slip op. at 3 (Member Miscimarra. concurmning i part
and dissenting in part). McNamara then emailed her superviser that
Marshman was “not happy,” and she added that she “was sure that he’s
serious about the charge and coming to” headquarters. 1d., shp op. at 4
fn. 5. The majority in Ohio Edison found that Marshman had requested
bargaining, based in part on McNamara's testimony that she understood
Marshman was scrious about coming to hcadquarters. which the ma-
Jority interpreted as indicating that Marshman wanted “to discuss the
matter with the [rlespondent’s CEQ.” Id., slip op. at | {emphasis add-
ed). However. McNamara testified that she took Marshman to mean
that “he wanted to compluin™ to the employer’s CEO about the change
Id.. slip op. at 4-5 fn. 5 (Member Miscimarra. concurring in part and
dissenting in part) (emphasis in Ohio Edison). But although Marshman
never requested bargaining. he did at least signal a desire to meet the
employer’s CEO face to tace. Ilere. in contrast. union agent Marquez
issued a list of demands. and the only meeting he proposcd was one
between the Union and “representatives of the National Labor Rela-
tions Board . . . to discuss charges if Securnity Walls again fails to meet
the Local’s immediate demands.” GC Exh. 4. This is even further
removed from a request to bargain than Marshman’s statements in Ohio
Edison.

™ My colleagues cite two cases in support of the judge's finding that
Marquez's May 3. 2015 email was “sutficient to invoke Respondent’s
obligations to bargain.” {n each of those cascs, however. the union’s
response included some reference to dialogue, discussion, bargaimng,

encourage years of litigation over an alleged refusal to
engage in bargaining. when the charging party, instead of
requesting bargaining, merely threatened the other side
with Board litigation.*

The Act imposes an obligation on parties to bargain
regarding mandatory subjects upon request. without re-
sorting to Board litigation. and it improperly inverts this
process for the Board to order bargaining—after poten-
tially years of litigation—that was never requested in the
first place. If we were to find violations in these circum-
stances. it would substantially deviate from the Board's
role as a referee charged with overseeing the process of
collective bargaining that the parties themselves are re-
quired to initiate. See H. K. Porter Co. v. NLRB, 397
U.S. 99, 107-108 (1970) (*It is implicit in the entire
structure of the Act that the Board acts to oversee
and referee the process of collective bargaining, leaving
the results of the contest to the bargaining strength of the
parties.”™). Since the record fails to establish that the Un-
ion requested bargaining over the discharges of the three
security officers, | believe the Respondent cannot rea-
sonably be found to have violated Section 8(a)(5) by
failing to engage in post-discharge bargaining with the
Union over the discharges.

For the foregoing reasons, 1 respectfully dissent.

or an exchange of ideas. Thus, in Armowr & Co.. 280 NLRB 824
(1986), the Board found a request to bargain where, in responsc to a
praposed change. the union stated that it “would like the opportunity to
discuss with your company vour position.” Id. at 828 (cmphasis in
original). In Indian River Memorial Hospital. Inc.. 340 NLRB 467
(2003). the employer notified the union of a change in the work sched-
ule. and the union’s business agent responded that a schedule change
was “a mandatory subject of bargaming.” In response. the emplover
stated. “We are willing to bargain collectively over those 1tems cover-
ing wages, hours, and working conditions,” but “changing schedules .
.18 2 management right.” 1d. at 367, Thus. both the union’s statement
and the cmployer’s response referenced bargaining. and the Board
found a clear request to bargain. Id. at 468469, Here, unlike these
cases relied upon by my colleagues. Marquez's cmail was totally de-
void ol any relerence to discussion or bargaining.

My colleagucs also say the arguments presented in this section are
not properly betore the Board on the basis that the Respondent did not
advance them. Wathin the Imits of due process—requiring that re-
spondents have “a clear statement of the theory on which the agency
will proceed with the case.” Lamar ddvertising of Hartford, 343 NL.LRB
at 265—I believe that the Board should apply the applicable law to the
facts of each case, regardless of whether the parties have done so. See
Kamen v. Kemper Financial Services. hc., 500 US. 90. 99 (1991)
(stating that “the court is not limited to the particular legal theorics
advanced by the parties, but rather retains the independent power to
identity and apply the proper construction of governing law™).



Case: 17-13154

SECURITY WALLS. INC. 15

Dated, Washington, D.C. June 15, 2017

Philip A. Miscimarra, Chairman

NATIONAL LABOR RELATIONS BOARD

APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us 10 post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on
your behalf
Act together with other employees for your bene-
fit and protection
Choose not to engage in any of these protected activi-
ties.

WE WILL NOT fail or refuse to bargain in good faith
with the International Union. Security. Police and Fire
Professionals of America (SPFPA) about disciplinary
matters.

W WILL NOT in any like or related manner interfere
with, restrain, or coerce you in the exercise of the rights
listed above.

WE WILL rescind the unilateral change to our progres-
sive discipline policy.

WE wiLl.. within 14 days from the date of this Order.
ofter Jason Schneider. John Klabunde and Christopher

Marinez full reinstatement to their former jobs or. if

those jobs no longer exist, to substantially equivalent
positions. without prejudice to their seniority or any oth-
er rights or privileges previously enjoyed.

WE wiLL make Jason Schneider, John Klabunde and
Christopher Marinez whole for any loss of earnings and
other benefits resulting from their discharges. less any
net interim earmings, plus interest. plus reasonable
search-for-work and interim employment expenses.

WE WILL compensate Jason Schneider. John Klabunde
and Christopher Marinez for the adverse tax consequenc-
es. it any, of receiving a lump-sum backpay award. and
WE WILL file with the Regional Director tor Region 16
within 21 days of the date the amount of backpay is
fixed. either by agreement or Board order. a report allo-
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cating the backpay award to the appropriate calendar
vears for each emplovee.

WE wiLL, within 14 days from the date of this Order,
remove from our files any reference to the unlawful dis-
charges of Jason Schneider. John Klabunde and Christo-
pher Marinez. and Wi WiLL. within 3 days thereafter.
notify Jason Schneider. John Klabunde and Christopher
Marinez in writing that this has been done and that the
discharges and suspension will not be used against them
in any way.

Wi wiLL, within 14 days from the date of this Order,
notify the Internal Revenue Service of this Order.

SECURITY WALLS, INC.

The Board’s decision can be found at
www.nlrb.govicase 16-CA 0152423 or by using the QR
code below. Alternatively. you can obtain a copy of the
decision from the Exccutive Secretary, National Labor
Relations Board. 1015 Half Street. S.E., Washington,
D.C. 20570, or by calling (202) 273-1940.

Jonathan Elifson, Esq., tor the General Counscl.
Milton D. Jones Esq. (Morrow. Georgia), for the Respondent.

DECISION
STATEMENT OF THE CASE

ARTHUR J. AMCHAN. Administrative Law Judge. This case
was tried in Austin. Texas, on December 10, 2015, The Inter-
national Union. Security. Police and Fire Professionals of
America filed the charge on May 14. 2015. The General Coun-
sel issued the complaint on September 29, 2015,

Respondent. Security Waills., LLC. employs the security
guards at an Internal Revenue Service facility in Austin. Texas
under contract.  On March 1. 2014, Respondent succeeded
another contractor. which had a collective-bargaining agree-
ment with the Union. Security Walls declined 10 adopt its pre-
decessor’s collective-bargaining agrecment.

On Scptember 1. 2015, a collective-bargaining agreement
between Respondent and the Union went into effect. However.
in April 2015. several months carlier. Respondent suspended
and discharged 3 security guards who were members of the
bargaining unit without giving the Union prior notice or ofTer-
ing it an opportunity to bargain over the discharges. The Gen-
cral Counsel alleges that Respondent violated Scetion 8(a)(3)
and (1) in doing so. The General Counsel relies in part on the
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rationale in Alan Riwchey., 359 NLRB 396 (2012). a decision
invalided by the Supreme Court duc to the composition of the
Board at the time.

In the alternative. the General Counsel alleges that Respond-
ent violated Scction 8(a)(5) and (1) by unilaterally disrcgarding
its generally progressive discipline policy.

On the entire record. including my observation of the de-
meanor of the witnesscs. and afier considering the briefs filed
by the General Counsel and the Respondent. | make the follow-
ing

FINDINGS OF FACT
1. JURISDICTION

Respondent. a limited liability company based in Tennessee.
provides security and private investigation services. One ofits
places of business is the IRS facility in Austin. Texas. During
the calendar ycar ending August 31. 2015, Respondent per-
formed services valued in excess of $30.000 outside of Texas.
Respondent admits. and | find. that it is an employer engaged in

commerce within the meaning of Scction 2(2). (6). and (73 of

the Act and that the Union is a labor organization within the
meaning of Section 2(5) of the Acl.

I ALLEGLD UNFAIR LABOR PRACTICLS

Respondent replaced the predecessor contractor at the [RS
facility on March 1. 2014, 1t declined to adopt its predecessor’s
collective-bargaining agreement with the Union. Contract ne-
gotiations took placc on August 6. 2014, and a number of arti-
cles were tentatively agreed upon. One of those tentative
agreements concerned a grievance and arbitration procedure
(Art. XIV). Another tentative agreement concerned discharge
and discipline. However. a complete collective-bargaining
agreement did not become effective until September 1. 2013,
There is no evidence that the parties agreed to an interim griev-
ance procedure between August 2014, and September 2015,

The Incident of April 13, 20135

On April 15, 2015, security guard Jason Schoeider relieved
guard John Klabunde for a break at about 2 p.m. at Klabunde's
post by the visitor center for the facility (designated post B-1).
Both the relieving guard and the relieved guard must sign in
and out of a log book. Apparently Klabunde made an error in
signing out. While he and Schneider were attempting to correct
the crror. a woman. who was not authorized to enter the facili-
ty. walked between the exit arm for cars leaving the facility and
a fence, and entered the lacility without being detected by ei-
ther Schneider or Klabunde.

The next day Respondent suspended both guards.

The Incident of April 22, 2015

On April 22, 2013, guard Christopher Marinez, who normal-
Iy worked at night. worked the day shift. At about 2 p.m. Re-
spondent moved Marinez to the B-1 post by the Visitor's Cen-
ter. Marinez decided that his chair was too fow to afford him a
clear view of the arca for which he was responsible. While
Marinez adjusted his chair. a woman and a child. who were not
authorized to enter the facility. walked by his post undetected.
Respondent suspended Marinez the same day.

Despite the fact that there was no contractual grievance pro-
cedure in place. the Union’s Chief Steward. Orlando Marquez
filed a grievance on April 23, demanding reinstatement and
backpay for all three guards.

April 28. 2015 Meeting

On April 28. Schneider. Klabunde and Marinez were sum-
moned to g meeting with Site Supervisor Frederico Salazar.
Salazar handed the three guards some documents and told the
three that they had been terminated. Scott Carpenter. Respond-
ent’s project manager for the IRS contract. had investigated the
two incidents and prepared a report recommending the termina-
tion of the three guards. Carpenter’s report is most likely the
paperwork given the guards since there is no other documenta-
tion in this record pertaining to the terminations. Carpenter did
not attend the April 28 meeting. Chicf Union Steward Orlando
Marquez was present at this mecting. There was no negotiation
about the discipline imposed.

Fucts pertaining to the alleged unilateral change

On April 25. 2014, a year before the suspensions in this casc.
Respondent adopted. unilaterally it appears. a disciplinary poli-
¢y which applied to all Sceurity Walls personnel on contract
TIRMS-14-C-0001. This is the contract that applics to the
guards working at the Austin RS facility (GC Exh. 3: R. Exh.
8). This discipline policy states on its face that it supersedes all
other policies concerning discipline.

This policy provides generally for a progressive discipline
system. However. it specifics a number of violations for which
a guard may be terminated immediately upon a first offense.
T'hese violations are: refusal to cooperate in an investigation.
sleeping on duty. sexual activitics on the job. falsification. un-
lawful concealment. removal. mutilation. destruction of any
ofticial document or record or concealment of matcerial facts by
willlul omission from official documents. records or state-
ments.

The incidents for which guards Schneider. Klabunde and
Marinez were fired. (it into nose ol categories for which a
guard could be fired immediately upon a first offense. In a
category entitled “violation of written rules. regulations or poli-
cy.” a violation resulting in a breach of security could result in
a 2-day suspension. or termination based on previous offenses.
There is no evidence that Schneider. Klabunde or Marinez had
any offenses prior to April 2015, Thus applying Respondent’s
disciplinary policy in cllect in April 2013, they could not have
been terminated.

The Performance Work Statement

Respondent. however. contends that it was entitled to termi-
nate Schieider. Klubunde und Marinez pursuant to the Perfor-
mance Work Statement (PWS), Exh. R-1. which spells out its
obligations to the IRS. Sccurity Walls contends this document
takes precedence over its disciplinary policy.  However. the
PWS was posted at the IRS facility on March 1. 2014: thus the
disciplinary policy on its face supersedes it with regard to dis-
cipline. Respondent cites to the following sections of the PWS:

Section 6.4.4 (page 58): The contractor is also responsible for
ensuring that their cmployees conform 10 aceeptable standards
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of conduct. The following actions. behavior or conditions are
cause for immediate removal from performing on the con-
tract.

Section 6.4.4.2: Violations of Federal Management Regula-
tions. Subpart C. Conduct on Federal Propery (41 CFR 102-
74) (see Section J. Exhibit 7).

Scction 6.4.4.21: Neglecting duties by sleeping while on duty.,
lailing to devote full-time and altention to assigned duties...or
any other act that constitutes neglect of dutics. ...

Failure to abide by the Performance Work Statement. can
under some circumstances. result in Sceurity Walls losing its
contract with the IRS.

Email exchange between IRS und Sccurity Walls

IRS’ representative monitoring Respondent’s performance
on this contract was John Sears. When he learned of the second
sceurity breach within a week of the Visitor™s Center post by
Marinez. Sears exchanged emails with Scott Carpenter. Securi-
ty Walls™ project manager.

From: Sears John D.

Sent: Thursday. April 23. 2015 9:04 AM
To: Scott Carpenter

Suhject: FW: Unauthorized Access
Good Morning Scott:

De-ja-vu. Hopefully this one will not get all the way to the
campus director. None the less. it was another security breach
but luckily control center was on top of'it. 1 will review availa-
ble footage this morning on this and let vou know what we sce.
Fred had indicated that you would be in town tomorrow?

It was brought to my attention yesterday that moral (sic) has
taken a hit because of the Schineider and Klabunde suspensions.
Ultimately. 1 hope that SW will adopt an effective system of
discipline for these types of violations and deter them Irom
happening.  But guards who commit a scrious offenses (sic)
like carelessly permitting a security breach or falsifyving daily
log reports to reflect patrols that were not being done. must
understand that those are fircable offense and warrant more
than a slap-on-the wrist “verbal counscling™ or “written coun-
scling.” First offense or not!

Each month when | sign olT on payment lor services. | own
that responsibility and everything that goes with it. I cannot
aceept substandard services and those associated with this con-
fract need to understand that. 1f individual guards do not have
the character and seli=discipline to work at a federal installation
and comply with the responsibilities associated. then they will
need to be removed.

Hopefully we can make some significant progress when vou
come out here tomorrow.  Unfortunately. some of them have
just developed bad habits that are getting them into trouble.

From: Sears John D
Sent: Thursday. April 23. 2015 11:15 AM

To: Scott Carpenter

Subject: RE: Unauthorized Access

Scott. I just looked at footage from all available views.

Like the previous incident last week. it was a matter ol the

breach occurring when he turned his back momentarily to ap-
parcntly adjust his chair. 1t was not a matter of carcless behav-
ior. but oflicers working that post must be able to multitask and
recognize what's going on around them.

Again, | hope SW can address this so that guards are paying
greater attention to details so we don’t miss these types of ingi-
dents.

From: Scott Carpenter

Sent: Thursday. April 23. 2015 6:47 PM

To: Scars John D

Subject: RE: Unauthorized Access

Thank you. John.

While 1 am concerned with morale. | am much more con-
cerned with having officers who can perform the very basic
duty they have. protection of the facility.  These are. as you
know. very serious violations on the standards of conduct and
post a huge risk to the facility and all personnel on site. 1 will
be there in the morning to review video of both incidents and
finalize our internal investigation.  Unfortunately. these officers
neglected their most primary duty and we are very fortunate
that we did not have an angry. armed person gain access.

I look forward to meeting with you tomorrow morning.
Scott

From: Scars John D

Sent: Friday. April 24, 2015 8:17 AM
To: Scott Carpenter

From: RI:: Unauthorized Access

Fagree Scott. Look forward 10 seeing you today.
John

While it appears that Scars could have demanded that the
three guards be removed from the contract. there is no evidence
that he did so.

On April 28. Site Supervisor Salazar summoncd the three
guards o a meeting and told them that they were terminated.
On April 29. 2015, the day after Respondent terminated
Schneider. Klabunde. and Marinez. Ed Holt. Corporate Counsel
at Sccurity Walls sent the Union a Ietter titled “Response to
Grievance regarding Officer Marinez.” (Ixh. R-11).

Holt discussed the investigative report of Project Manager
Scott Carpenter. Then he stated that Carpenter’s recommenda-
tion did not state a final action or outcome. Ilowever. Site
Supervisor Salazar had given the three officers papers signed
by Scott Carpenter on the previous day (possibly Carpenter’s
April 24 investigative report) and told them that they were fired
(Ir. 101-102).  There are no other termination documents in
this record or any evidence that the termination decision was
made later than April 28.

Holt went on 1o say:

As identified in Mr. Carpenter’s recommendation. the alleged
violations ol Officers Marinez. Klabunde and Schneider all
under the specifications of the PWS {Performance Work
Statement). and are outside the conduct defined in Security
Walls internal Disciplinary Action/Policy Statement as cited
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as the basis tor the grievance. As such, the appropriate disci-
plinary action is neither specified in. nor controlled by com-
pany policy.

As any disciplinary action in this case is based upon the pro-
visions ol the PWS. Ofticer Marinez has not been unjustly
discriminated against. nor have his rights been “grossly vio-
lated™ as alleged in the grievance.

Based on the foregoing. Ofticers Marinez. Klabunde. and
Schneider shall remain on suspenston pending a tinal decision
by Chicf Manager Walls as to whether cither ot the oflicers
has committed a violation of the Standards of Conduct set out
in the PWS

Security Walls awaits o response in three calendar days.

This is not an offer to bargain. Nor is it an offer to invoke
the gricvance procedure contained in the agreements tentatively
agreed to in August 2014,

Chief Union Steward Orlando Marquez emailed Holt on
May 3. demanding reinstatement and a make-whole remedy Tor
the three officers. Marquez stated that if' Sccurity Walls did not
respond to this demand. the Union would file unfair labor prac-
tice charges with the Board. Corporate Counsel Holt responded
to the Union by stating that Site Supervisor Salazar did not
have the authority to terminate the ofTicers on April 28, How-
ever. there arc no termination documents in this record apart
from those given to the officers by Salazar on that date. Securi-
ty Walls did not otherwisc respond to the May 3 email and the
Union filed the initial charge in this matter on May 14,

Analysis

Respondent violated Section S8(ay3) and (1) by failing to bar-
gain about the discharges of the 3 guards after the fact

I decline the General Counsel’s invitation to apply the ra-
tionaic of the Alan Richey decision until the Board adopts that
rationale: | am bound by existing precedent. Morcover. even it
the Board were to reaffirm its holding in Alane Ritchiey. it must
decide whether it will apply that rationale only prospectively.
as it did in the 2012 decision or retrospectively.!

However, even under existing Board precedent, Respondent
violated the Act. An employer has an obligation 1o bargain
with the Union. upon request. concerning disciplinary matters.
even if it has no obligation to notify and bargain to impasse
with the Union before imposing discipline. 7he Fresno Bee,
337 NLRB 1161 11861187 (2002); Rvder Distribution Ke-
souirces, Inc., 302 NLRB 76. 90 (1991). This is ccrtainly true
when, as in this case. its existing disciplinary policy did not
require termination. Svgma Nenvork Corp., 317 NLRB 411,
417 (1995). An cmployer’s disciplinary system constitutes a
term of employment that is a mandatory subject of bargaining.
Toledo Blade Co., 343 NLRB 385. 387 (2004). The Union
filed a gricvance ot April 23. to which Respondent replied on
April 29. R. Exh. 1. The Union replied to Respondent’s letter
on May 3 demanding the reinstatement of Schneider. Klabunde.

! For the same reason | will not address the General Counsel's con-
tention that Respondent is obligated to pay for discriminatecs” expenses
while scarching for work

and Marincz.

While there was an exchange of cmails between Respond-
ent’s Counsel Holt and Chief Steward Marquez after May 3,
Holt did not ofter to bargain over the discharges or address the
issucs raised in Marquez's May 3 cmail.  While the May 3
email may not constitute a formal demand for bargaining. it is
sufficient to invoke Respondent’s obligations to bargain. Thus.
Respondent refused to bargain after imposing discipline and
thus did not live up to its obligations under existing casclaw.
On this basis alone. 1 find that Respondent violated Section
8(a)3) and (1).

Respondent. in its answer admitted that it exercised discre-
tion in terminating the three guards, but at the same time ap-
pears to be arguing that the discharges were made pursuant to
an established policy in the Performance Work Statement that
mandated their discharges.  To the contrary. 1 tind that Re-
spondent terminated these employees pursuant to a policy that
had not existed prior to April 2015. and therefore violated Sec-
tion 8(a)(3). Grear Western Produce. Inc.. 299 NLRB 1004,
1005 (1990). revd. on other grounds in nficuser-Buscl, Inc..
SSTNLRB 644 (2007).

Respondent violated the Act in unilaterally changing its
discipline and discharge policy

Respondent’s contention that it terminated the three guards
pursuant 1o a valid cstablished policy. i.c.. the Performance
Work Statcment. is somewhat inconsistent with its admission
that it excercised discretion in doing so.  Respondent violated
Scction 8(a)(3) and (1) by unilaterally changing its discipline
policy by terminating three employees for a [irst olfense not
contemplated by its existing progressive disciplinc policy.?

It is clear Respondent did not have any policy that mandated
the termination of a security guard on the first occasion that a
sceeurity breach occurred on his or her watch until April 2015,
Thus. this in fact was a unilateral change. The Performance
Work Statement does not mandate such discipline. I leaves it
up to the IRS contracting officer to decide whether to demand
the removal of an employee from the contract. It also allows
the contracting officer to require retraining, suspension or dis-
missal of any contract employee deemed carless in the perfor-
mance of his dutics. Since neither John Sears. nor any other
IRS official. demanded the removal of the three officers from
the contract. or their termination. Respondent acting on its own,
unilaterally determined that the three officers” conduct merited
termination in violation of Section 8(a)(3).

What is also clear is that the three guards would not have
been discharged il Respondent applied the progressive disci-
pline policy it adopted in April 2014. Respondent. at page 9 of
its brict. argues that this policy pertains only to ordinary mis-
conducl. not gross misconduct. This is simply incorrect. By
specifically mentioning offenses which are grounds for termi-
nation on a first offense. the policy clearly deals with ~gross
misconduct.”

One quandary is that Respondent’s unilateral adoption of the

*The General Counsel’s reliance on instances in which guards were
not disciphined tor prior secunty breaches is misplaced.  In none of
those instances was the breach undetected by the guard in question. as
was the case with Schneider, Klabunde, and Marinez.
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progressive discipline policy may also have been a violation of
Section 8(a)(5). Howcver. I do not sce that as an impediment
in finding a violation for another unilateral change. The pro-
gressive discipline policy was adopted on April 25, 2014, Re-
spondent had bargaining obligations with regard to this Union
beginning on March 1. 2014, and appears to have ncgiceted
these obligations in promulgating this policy.

On the other hand. the progressive discipline policy states on
its face that it supersedes all other policies coneerning disci-
pline. Thus. by its terms the progressive discipline policy su-
persedes the Pertormance Work Statement. which was posted at
the IRS facility in Austin on March 1. 2014, with rcgard to
disciplinary matters.  Moreover. regardless of whether or not
Security Walls could disregard its progressive disciplinary poli-
¢y, it did not have a policy mandating the termination ol its
guards for a first offensc similar to those of Schneider. Klabun-
de and Marinez prior to April 2015, RS’ representative Sears
was even unwilling to characterize their behavior as “careless™
in his April 23 email to Scott Carpenier.

The Union did not waive its bargaining rights by not pursuing
the grievance procedure set forth in the tentative agreements
of dugust 2014

Normally in collectively bargaining negotiations. tentative
agreements are not immediately binding on the parties, unless
they specifically agree that is the case. Otherwisc. they become
opcrative only when a final collective-bargaining agreement is
reached.  Stroehmann Bakeries. Inc.. 289 NLRB 1523, 1524
(1988). Thus, the parties” tentative agreement in August 2014,
regarding a grievance and arbitration process did not become
opcerative until September 1. 2015, months afler the discharges
at issuc in this case. Thus, contrary lo Respondent’s conten-
tions. the tentative agreements of August 2014, have no bearing
on this case. There was no gricvance procedure in place for the
Union to pursuc. Morcover. Counsel Holt's letter of April 29,
2015, presented the Union with a Tait accompli. It indicated
that Respondent had no intention of rescinding or reducing the
discharges of the three guards under any circumstances.

CONCLUSIONS OF [L.AW

Respondent violated Section 8(a)(3) and (1) of the Act in re-
tusing and/or failing to bargain with the Union over the dis-
charges of Sccurity Guards Schneider. Klabunde. and Marinez.

Respondent violated Scction 8(a)}5) and (1) of the Act in
unilaterally changing its discipline policy in discharging Securi-
ty Guards Schneider. Klabunde, and Marinez for a first time
seeurity breach.

REMEDY

Having found that Respondent has engaged in certain unfair
labor practices. it is ordered to ccase and desist and 10 take
certain atfirmative action designed to effectuate the policies of
the Act. Specifically. by unilaterally changing its progressive
disciplinc policy in violation of Scction 8(a)(5) and (1) of the
Act, Respondent shall rescind this unilateral change and restore
the status quo ante until such time as the partics are able to
resolve the discharges through the collective-bargaining pro-
cess.

Respondent is also ordered to reinstate officers Schneider.
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Klabunde. and Marinez to their former positions. or il those
positions no longer cxist. to substantially equivalent positions,
without prejudice to their seniority or any other rights or privi-
leges previously enjoyed. Further Respondent is order to make
these employees whole for any loss of carnings and other bene-
fits sutfered as a result of Respondent’s unlawtul conduct. with
interest.  Heartland Human  Services, 360 NLRB No. 101
(2014,

Backpay shall be computed in accordance with F. 15 Hool-
worth Co.. 90 NLRB 289 (1930). with interest at the rate pre-
seribed in New HHorizons. 283 NLRB 1173 (1987). compounded
daily as preseribed in Kentucky River Medical Center. 356
NERB 6 (2010),

Respondent shall reimburse the discriminatees in amounts
equal to the difference in taxes owed upon receipt of a lump-
sum backpay award and taxcs that would have been owed had
there been no discrimination. Respondent shall also take what-
ever sleps are necessary to insure that the Social Security Ad-
ministration credits the discriminatees’ backpay to the proper
quarters on their Social Security carnings records.

On these findings ol fact and conclusions of law and on the
entire record. 1 issue the following recomnmended?

ORDIER

The Respondent, Sccurity Walls. L1C. Austin. Texas. its of-
ficers. agents. shall

1. Ceasc and desist from

(a) Iailing and refusing to bargain collectively and in good
faith with the International Union, Security. Police and Fire
Professionals ol America (SPFPA) as the exclusive collective-
bargaining representative of all full-time and regular part-time
seeurity officers employed by the company at the Internal Rev-
enue Service Center and affiliated buildings in Austin. County
of Travis. Texas.

(b In any like or related manner interfering with, restraining.
or coercing employees in the exercise of the rights guaranteed
them by Section 7 ol the Act.

2. Take the following affirmative action necessary 1o ctlec-
tuate the policies of the Act.

(a) Rescind the application of its new discipline and dis-
charge rule through the date of the parties’ collective-
bargaining agreement that went into effect of September 1.
2015.

(by Offer unit cmployees Jason Schneider. John Klabunde.
and Christopher Marincz full reinstatement to their former posi-
tions. or if those positions no longer exist. to substantially
equivalent positions. without prejudice to their seniority or any
other rights or privileges previously enjoyed.

(c) Make Jason Schneider. John Klabunde. and Christopher
Marinez whole for any loss of earnings and other benefits suf-
fered as a result of the unlawful discipline. in the manner set
torth in the remedy section of the decision.

(d) Compensate Jason Schacider. John Klabunde. and Chris-

I no exceptions are filed as provided by Sec. 102.46 of the Board's
Rules and Regulations. the findings. conclusions. and recommended
Order shall. as provided in Sec. 102,48 of the Rules. be adopted by the
Board and all objections to them shall be deemed waived tor all pur-
posces.
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topher Marinez for any adverse lax consequences of receiving
their backpay in one lump sum. and file a report with the Social
Security  Administration allocating the employees” backpay
awards to the appropriate calendar quarters for cach cmployee.

() Within 14 days from the date of the Board’s Order. re-
move from its tiles any reference to the unlawtul discharges.
and within 3 days thereafter notify Jason Schneider. John Kla-
bunde. and Christopher Marinez in writing that this has been
donc and that the discharges will not be used against them in
any way.

(D Preserve and. within 14 days of a request. or such addi-
tional time as the Regional Director may allow for good cause
shown. provide at a reasonable place designated by the Board
or its agents. all payroll records. social sccurity payment ree-
ords. timecards. personnel records and reports. and all other
records. including an clectronic copy of such records it stored
in electronic form. necessary to analyze the amount ot backpay
due under the terms of this Order.

() Within 14 days after scrvice by the Region. post at its
Austin. Texas. Facilities. copics of the attached notice marked
~Appendix.”™ Copies of the notice. on forms provided by the
Regional Director for Region 16. afier being signed by the Re-
spondent’s authorized representative. shall be posted by the
Respondent and maintained for 60 consecutive days in con-
spicuous places including all places where notices to employees
are customarily posted. In addition 1o physical posting of paper
notices. the notices shall be distributed clectronically. such as
by email, posting on an intranet or an internet site. and/or other
clectronic means. if the Respondent customarily communicates
with its emplovees by such means. Rcasonable steps shall be
taken by the Respondent 1o cnsure that the notices are not al-
tered. defaced. or covered by any other material. In the event
that. during the pendency of these proceedings. the Respondent
has gonc out of business or closcd the facility involved in these
proceedings. the Respondent shall duplicate and mail. at its
own expense. a copy of the notice to all current employees and
former employees emploved by the Respondent at any time
since April 28, 2015.

(H) Within 21 days after service by the Region. file with the
Regional Director a sworn certitication of a responsible ofticial
on a form provided by the Region attesting to the steps that the
Respondent has taken to comply.

Dated. Washington. D.C.. January 21. 2016.

APPENDIX
Nonce ToEsprovers
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

* It this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board™ shall read ~Posted Pursuant 1o a Judg-
ment of the Umited States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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The National Labor Relations Board has found that we violated
Federal labor taw and has ordered us to post and obey this no-
tice.

FEDERAL LAW GIVES YOU THE RIGHT TO

FForm. join. or assist a union

Choose representatives to bargain with us on vour be-
half

Act together with other employees for your benetit and
protection

Choose not to engage in any of these protected activi-
tics.

Wi Wit NOT Tail or refuse to bargain in good faith with the
International Union, Sccurity. Police and Fire Professionals of
America (SPFPA) about disciplinary matters.

W wiL Norin any like or related manner interfere with, re-
strain. or cocrce you in the exercise of the rights guaranteed
vou hy Section 7 of the Act.

WE WiLl, within 14 days from the date of this Order, offer
Jason Schneider. John Klabunde. and Christopher Marinez full
reinstatement to their tormer jobs or. if those jobs no longer
oXist. to substantially equivalent positions. without prejudice to
their seniority or any other rights or privileges previously en-

joyed.

WE wiLt make Jason Schaeider. John Klabunde. and Chris-
topher Marinez whole for any loss of carnings and other bene-
fits resulting {from their discharges. Iess any net interim carn-
ings. plus interest compounded daily.

Wi win i within 14 days from the date of this Order. remove
from our files any reference to the unlawful discharges Jason
Schneider. John Klabunde. and Christopher Marinez.

Wi wiLt, within 3 days thereafter. notify Jason Schneider.
John Klabunde. and Christopher Marinez in writing that this
has been done and that the discharges and suspension will not
be used against them in any way.

SECURITY Waj 1S, INC,

Ihe Administrative Law Judge's decision can be found at
www . nlrb.govicase 16-CA 152423 or by using the QR code
below.  Alternatively. you can obtain a copy of the decision
from the Executive Secretary. National Labor Relations Board.
1099 14th Street. N.W. Washington. D.C. 20570. or by calling
(202) 273-1940.




