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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742
ANDREA SMITH, an Individual

JOINT MOTION AND STIPULATED RECORD

Pursuant to Section 102.35(a)(9) of the Rules and Reguiations of the National Labor
Relations Board, Citigroup Technology, Inc., and Citicorp Banking Corp. (Parent), a subsidiary
of Citigroup, Inc., herein caII‘ed Respondent, Andrea Smith, an individual, herein called Smith or
the Charging Party, and Counsel for the General Counsel, herein collectively referred to as the
parties, hereby jointly move that the Administrative Law Judge approve this motion and
stipulated record and set a time for filing briefs in this matter. The parties stipulate and agree
that this Joint Motion and Stipulated Record and the exhibits that are referred to herein and‘
attached hereto shall constitute the entire record in the above-captioned case, Case 12-CA-
130742. The parties further stipulate and agree that all documents attached hereto as exhibits
are authentic and relevant, and all documents attached as exhibits were prepared by or at the
direction of the named authors, were mailed and/or delivered to the named addressees on or
about the dates stated on the documents, and were received by the addressees. The parties
further stipulate and agree that the facts recited below and the exhibits attached hereto are not
in dispute and represent a full and complete record of the evidence necessary for the finder of
fact to issue a decision. No oral testimony is necessary or desired and the parties waive their
right to a hearing in this matter.

The parties stipulate and agree to the facts and exhibits as follows:



General Counsel's Exhibits 1(a) through 1(l) attached, are the formal papers. General
Counsel's Exhibit 1(m) attached, is an index and description of the formal papers. The
Ameﬁded Complaint and Notice of Hearing [GCX 1(i)]' and the Answer to the Amended
Compiaint and Notice of Hearing [GCX 1(I)] contain certain admitted relevant facts and
conclusions of law that are not repeated in this Stipulation.

Respondent employs approximately 1,000 employees at its place of business located at 3800
Citibank Center in Tampa, Florida, and thousands of other employees throughout the United -
States.

Since on or about December 26, 2012, and continuing to the present, Respondent has
maintained and enforced as part of its U.S. Employee Handbook, “Appendix A: The
Employment Arbitration Policy” revised (herein called the Employment Arbitration Policy),
attached hereto as JX1, with respect to all of its employees in the United States, including all
employees employed at its Tampa, Florida facility.

Since on or about December 26, 2012, and continuing to the present, Respondent has required
all newly hired employees to agree to the Employment Arbitration Policy as a condition of
employment.

In January, 2013, Darlene Echevarria (herein called Echevarria) was hired by Respondent as an
Anti-Money Laundering Operations Analyst in Respondent’s Tampa, Florida facility. Echevarria
worked for Respondent in that position from January 7, 2013, until August 23, 2013.

On January 31, 2013, Respondent sent Smith a letter in which Respondent offered Smith the
position of Anti-Money Laundering Operations Analyst in Respondent’s Tampa, Florida facility
{(herein called the job offer), which includes as a part thereof a provision titled “Principles of
Employment.” Smith accepted Respondent's job offer on February 5, 2013. The January 31,
2013 letter, with Smith’s signatures dated February 5, 2013, on the sixth, seventh, and ninth

pages, are attached hereto as JX2.

" General Counsel's exhibits are referenced as GCX (number); Joint exhibits are referenced as JX
(number).
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7.

10.

11.

The receipt for Respondent’'s U.S. 2013 Employee Handbook that was electronically signed by
Smith on February 5, 2013, is attached hereto as JX 3.

The Employee Arbitration Policy that was electronically signed by Smith on February 5, 2013, is
attached hereto as JX4.

Smith began working for Respondent as an Anti-Money Laundering Operations Analyst on or
about February 19, 2013, and she continued in that position until March 28, 2014, when she
voluntarily resigned her employment with Respondent.

On March 28, 2014, Echevarria, on her own behalf and on behalf of other similarly situated
em[-:>l-oyees of Respondent, including Smith, Danielle Lucas, Yadira Calderon and Kelleigh S.
Weeks, through counsel, submitted a demand for arbitration to the American Arbitration
Association (hereinafter called AAA), titled “Nationwide Class Action Arbitration Submission,” a
“Notice of Filing Notice of Consent to Join” and “Notices of Consent to Join Collective Action”
signed by Darlene Echevarria, Danielle Lucas, Yadira Calderon, Kelleigh Weeks, and Andrea

Smith, seeking designation of the action in Darlene Echevarria, on her own behalf and others

similarly situated v. Citigroup, Inc., a Foreign Profit Corporation and Citibank, N.A. as a

collective action, alleging that Respondent violated the Fair Labor Standards Act, 29 U.S.C.
Sec. 201 et. seq., by failing to pay overtime wages to Echevarria and other similarly situated
employees of Respondent, including Smith, Danielle Lucas, Yadira Calderon and Kelleigh S.
Weeks, and seeking certain compensation, damages and other relief. The Nationwide Class
Action Arbitration Submission, Notice of Filing Notice of Consent to Join, and the Notices of
Consent to Join Collective Action signed by Darlene Echevarria, Danielle Lucas, Yadira
Calderon, Kelleigh Weeks, and Andrea Smith are attached hereto as JX5.

On April 14, 2014, AAA Case Filing Coordinator Kristen Cottone sent a letter to the parties in

the matter of Darlene Echevarria v. Citigroup, inc., et al., Case No. 01-14-0000-0324,

requesting a full copy of the arbitration agreement between the parties and other information, so



12.

13.

AAA could decide whether it could proceed with the case. A copy of the April 14, 2014, letter is
attached hereto as JX8.
On April 15, 2014, Counsel for Respondent sent a {etter to AAA, accompanied by the
Employment Arbitration Policy, requesting that AAA reject Echevarria’s demand for designation
of her claim as a nationwide collective arbitration and only accept her individual claim. A copy
of the April 15, 2014, letter and the accompanying Employment Arbitration Policy signed by
Darlene Echevarria on December 27, 2012, are attached hereto as JX7.
On April 28, 2014, Kristen Cottone of AAA sent a letter to all parties in the matter of Darlene
Echevarria v. Citigroup, Inc., et al., Case No. 01-14-0000-0324, stating that in accordance with
AAA’s policy on class arbitrations, it could not admi nister the matter as a class action, since the
agreement between the parties (the Employment Arbitration Policy) prohibits class actions. A
copy of the April 28, 2014, letter is attached hereto as JX8.

Based on the above the undersigned urge that this motion be granted.

Respectfully submitted,

CITIGROUP TECHNOLOGY, INC. and

CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

By: W\ Date: £ 0/7 /7(
Jackson Lewis P.C., Counsel for R pondent 77

ANDREA SMIT,

Date: __1 OK7 ,/!Y

By:

Morgan & e}lnsel for the Charging Party

COUNSEL for the GENERAL COUNSEL
NATIONAL LABOR RELATIONS BOARD

By: % v M Date: /‘9/3/”’

National Labor Relations Board, Region 12




CERTIFICATE OF SERVICE

| hereby certify that the Joint Motion and Stipulated Record in Case 12-CA-130742 was
electronically filed and served as stated below on the gt day of October, 2014:

By electronic filing at www.nlrb.gov to:

Hon. Wiilliam N. Cates
Associate Chief Administrative Law Judge
Division of Judges

401 West Peachtree Street N.W., Suite 1708

Atlanta, Georgia 30308-3510

By electronic mail to:

Edward M. Cherof, Esq.

Jonathan J. Spitz, Esq.

Jackson Lewis, LLP

1155 Peachtree St NE, Suite 1000
Atlanta, GA 30309

Tel. . (404) 525-8200

Fax (404) 525-1173
cherofe@jacksonlewis.com
spitzj@jacksonlewis.com

Stephanie Adler-Paindiris, Esq.
Jackson Lewis, LLP

390 N Orange Avenue, Suite 1285
Orlando, FL 32801-1674

Tel. (407) 246-8440

Fax (407) 246-8441
adlers@jacksonlewis.com

Andrew Frisch, Esq.

Morgan & Morgan

600 N. Pine Island Rd., Suite 400
Plantation, FL 33324-1311

Tel.  (954)318-0268

Fax (954)333-3515
AFrisch@ForthePeople.com

Ppes - s

Thomas W. Brudney /

Counsel for the General Counsel

National Labor Relations Board, Region 12
201 E. Kennedy Blvd., Suite 530

Tampa, FL 33602-5824

Tel. (813) 228-2345

Fax (813)228-2874
Thomas.brudney@nirb.gov
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and

ANDREA SMITH, an Individual

Case 12-CA-130742

INDEX AND DESCRIPTION OF FORMAL DOCUMENTS

General Counsel Exhibit 1(a)

10)
1(k)

1()

Original Charge in Case 12-CA-130742, filed 06/12/14
Letter of Service of 1(a), dated 06/126/14

Affidavit of Service of 1(a), dated 06/16/14

First Amended Charge in Case 12-CA-130742, filed 08/27/14
Letter of Service of 1(d), dated 08/27/14

Affidavit of Service of 1(d), dated 08/27/14

Complaint and Notice of Hearing, dated 08/29/14

Affidavit of Service of 1(g), dated 08/29/14

Amended Complaint and Notice of Hearing, dated 09/10/14
Affidavit of Service of 1(i), dated 09/10/14

Answer to Complaint and Notice of Hearing, filed 09/12/14

Answer to Amended Complaint and Notice of Hearing,
filed 09/24/14

1(m) Index and Description of Formal Documents

GENERAL COUNSEL EXHIBIT NO.

| (m)



UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and 7 Case 12-CA-130742

ANDREA SMITH, an Individual

ANSWER OF RESPONDENT TO
AMENDED COMPLAINT AND NOTICE OF HEARING

Respondent, Citigroup Technology, Inc. and Citicorp Banking Corporation (Parent), a
Subsidiary of Citigroup, Inc. (“Citigroup”), by and through its attorneys, Jackson Lewis PC, and
pursuant to §102.20 and §102.21 of the National Labor Relations Board’s Rules and Regulations,
Series 8, as amended, respectfully answers the Amended Complaint and Notice of Hearing
(“Complaint”) as follows:

1.
Respondent admits the allegation set forth in paragraph 1 (a) and (b) of the Complaint.
2.

Respondent admits the allegations set forth in paragraph 2 (a), (b), (¢) and (d) of the

Complaint.
3.
Respondent admits Rehana Blackeram is a Recruiting Coordinator and Carlos Fernandez is

an Assistant Vice President. Respondent denies these individuals are supervisors and/or agent

GENERAL COUNSEL EXHIBIT NO. |(})



within the meaning of the Act. Respondent denies all other allegation set forth in paragraph 3 of the -

Complaint.
4.
Respondent admits the allegation set forth in paragraph 4 (2), (b) and (c) of the Complaint,
Respondent denies the allegation contained in paragraph 4 (d) of the Complaint.
5.
Respondent denies the allegation set forth in paragraph 5 (a) of the Complaint. Respondent
admits the allegation set forth in paragraph 5 (b) of the Complaint.
6.
Respondent denies the allegation set forth in paragraph 6 of the Complaint.
7.
Respondent denies the allegation set forth in paragraph 7 of the Complaint.

AFFIRMATIVE AND OTHER DEFENSES

Respondent asserts the following affirmative defenses to the allegations of the Complaint:
. :

The Complaint is barred because it is based on the Board’s decision in D.R. Horton, Inc.
and Michael Cuda, 337 NLRB No. 184 (2012), which is contrary to recent decisions of the United
States Supreme ‘Court holding that arbitration agreements must be enforced according to their
terms, including AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740 (2012); ComﬁuCrea’it Corp. v.
Greenwood, 132 S.Ct. 665 (2012), and Marmet Health Care Ctr. v. Brown, 132 S.Ct. 1201 (2012).

2.

The Complaint is barred because the Board lacks the authority to rule that the National

Labor Relations Act prevails over the strong federal policy favoring the enforcement of arbitration

agreements according to their terms as manifested by the Federal Arbitration Act.

2



3.

The Complaint is barred because the Board lacks authority to invalidate lawful individual

arbitration agreements voluntarily entered into by an employer and its employees.
| 4,

Complaint is barred because its allegations and the remedies it seeks violate Respondent’s
First Amendment Rights to defend itself in a lawsuit initiated by Charging Party by taking well-
grounded and reasonably-based positions in the litigation. It is contrary to the decisions of the
United States Supreme Court in Bill Johnson’s Restaurants, Inc. v. NLRB, 103 S.Ct. 2161 (1983)
and BE&K Construction Company v. NLRB, 122 S.Ct. 2390 (2002). The Board’s Complaint
should be stayed pending the final outcome of Charging Party’s civil action.

5.

The Cornplaint is barred because it seeks to require Respondent to rescind its Arbitration
Agreemeﬁt not only with respect to Respondent’s employees covered by the National Labor
Relations Act but also with respect to supervisors, managers and other employees not covered by
the Act, over which the National Labor Relations Board has no jurisdiction.

6.

The Complaint is barred because the National Labor Relations Board lacks jurisdiction to
order Respondent to take actions, or not take actions, with respect to litigation initiated by
Charging Party in other forums.

7.

The Complaint is barred because Charging Party, by accepting employment

with Respondent after having been fully informed 1‘egarding_ Respondent’s arbitration agreement,

voluntarily agreed to arbitrate her employment disputes with Respondent.
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8.

The Complaint is barred by reason of the statute of limitations in Section 10(b) of the
National Labor Relations Act because, among other reasons, Charging Party filed her Charge more
than six months after she accepted employment with Respondent and thereby voluntarily agreed to
Respondent’s arbitration agreement.

9.

The Complaint is barred because Charging Party acted alone and for her own benefit in
filing her civil action, and by her conduct did not engage or seek to engage in protected, concerted
activity under the National Labor Relations Act.

.WHEREFORE, Respondent requests that the Complaint be, in all respects, dismissed.

Respectfully submitted this 2 4%~ day of September, 2014

JACKSON LEWIS PC
1155 Peachtree Street, Suite 1000
Atlanta, Georgia 30309

Telephone:  (404) 525-8200
Facsimile:  (404) 525-1173

By: &‘—’%% *

Edward M. Cherof
Jonathan J. Spitz
Stephanie Adler-Paindiris

Attorneys For Respondent, Citigroup
Technology, Inc., and Citicorp Banking
Corporation (Parent), a Subsidiary of
Citigroup, Inc.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and ' Case 12-CA-130742
ANDREA SMITH, an Individual

CERTIFICATE OF SERVICE

1 hereby certify that onthe _ 2 ¥4 day of September, 2014, I served a true copy of
Answer of Respondent to Amended Complaint and Notice of Hearing via U. S. Mail, postage-
paid, addressed to:

Margaret J. Diaz Andrea Smith
Regional Director 10538 Shady Falls Court

National Labor Relations Board — Region 12 Riverview, FL 33678
2201 East Kennedy Blvd., Suite 530-

Tampa, FL 33602-5824 Andrew Frisch
Morgan & Morgan
Citigroup Technology, Inc. and Citicorp 500 N. Pine Island Rd., Suite 400

Banking Corporation (parent), a subsidiary of Plantation, FL 33324-1311
Citigroup, Inc.

399 Park Ave.

New York, NY 10022-4614

e et 7

Edward M. Cherof
Jonathan J. Spitz
Stephanie Adler-Paindiris

Attorneys For Respondent, Citigroup
Technology, Inc., and Citicorp Banking
Corporation (Parent), a Subsidiary of
Citigroup, Inc.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and ' ,
CITICORP BANKING CORPORATION (PARENT), ‘
A SUBSIDIARY OF CITIGROUP, INC,

and ‘ Case 12-CA-130742 i

ANDREA SMITH, an Individual

ANSWER OF RESPONDENT TO COMPLAINT AND NOTICE OF HEARING

Respondent, Citigroup Technology, Inc. and Citicorp Banking Corporation (Parent), a
Subsidiary of Citigroup, Inc. (“Citigroup™), by and through its attorneys, Jackson Lewis P.C., and {
pursuant to §102.20 and §102.21 of the National Labor Relations Board’s Rules and Regulations,
Series 8, as amended, respectfully answers the Complaint and Notice of Hearing as follows:
1.
Respondent admits the allegation set forth in paragraph 1 (a) and (b) of the Complaint.
Respondent admits the allegations set forth in paragraph 2 (a), (b), (c) and (d) of the |
Complaint.
3.
Respondent admits Rehana Blackeram is a Recruiting Coordinator and Carlos Fernandez is
‘a Senior Recruiter. Respondent denies these individuals are supervisors and/or agent within the
meaning of the Act. Respondent denies all other allegation set forth in paragraph 3 of the

Complaint.

GENERAL COUNSEL EXHIBIT NO. | (k)
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4.
Respondent admits the allegation set forth in paragraph 4 (a) and (b) of the Complaint.
5.
Respondent denies the allegation set forth in paragraph 5 (a) of the Complaint. Respondent
admits the allegation set forth in paragraph S (b) of the Complaint.
6.
Respondeﬁt denies the allegation set forth in paragraph 6 of the Complaint.
7.
Respondent denies the allegation set forth in paragraph 7 of the Complaint.

AFFIRMATIVE AND OTHER DEFENSES

Respondent asserts the following affirmative defenses to the allegations of the Complaint:
L.
The Complaint is barred to the extent it is based on the Board’s decision in D.R. Horton,
Inc. and Michael Cuda, 337 NLRB No. 184 (2012), which is contrary to recent decisions of the
United States Supreme Court holding that arbitration agreements must be enforced according to
their terms, including AT&T Mobility LLC v. Concepcion, 131 S.Ct. 1740 (2012); CompuCredit
Corp. v. Greenwood, 132 S.Ct. 665 (2012), and Marmet Health Care Ctr. v. Brown, 132 S.Ct. 1201
(2012).
2.
The Complaint is barred because the Board lacks the authority to rule that the National
Labor Relations Act prevails over the strong federal policy favoring the enforcement of arbitration

agreements according to their terms as manifested by the Federal Arbitration Act.
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3.

The Complaint is barred because the Board lacks authority to invalidate lawful individual

arbitration agreements voluntarily entered into by an employer and its employees.
4,

Complaint is barred because its allegations and the remedies it seeks violate Respondent’s
First Amendment Rights to defend itself in a lawsuit initiated by Charging Party by taking well-
grounded and reasonably-based positions in the litigation. It is contrary to the decisions of the
United States Supreme Court in Bill Johnson’s Restaurants, Inc. v. NLRB, 103 S.Ct. 2161 (1983)
and BE&K Construction Company v. NLRB, 122 S.Ct. 2390 (2002). The Board’s Complaint
should be stayed pending the final outcome of Charging Party’s civil action.

5.

The Complaint is barred because it seeks to require Respondent to rescind its Arbitration
Agreement not only with respect to Respondent’s employees covered by the National Labor
Relations Act but also with respect to supervisors, managers and other employees not covered by
the Act, over which the National Labor Relations Board has no jurisdiction.

6.

The Complaint is barred because the National Labor Relations Board lacks jurisdiction to
order Respondent to take actions, or not take actions, with respect to litigation initiated by
Charging Party in other forums.

7.

The Cqmplaint is barred because Charging Party, by accepting employment

i with Respondent after having been fully informed regarding Respondent’s arbitration agreement,

voluntarily agreed to arbitrate her employment disputes with Respondent.
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8.

The Complaint is barred by reason of the statute of limitations in Section 10(b) of the
National Labor Relations Act because, among other reasons, Charging Party filed her Charge more
than six months after she accepted employment with Respondent and thereby voluntarily agreed to
Respondent’s arbitration agreement.

9.

The Complaint is barred because Charging Party acted alone and for her own benefit in
filing her civil action, and by her conduct did not engage or seek to engage in protected, concerted
activity under the Natiogal Labor Relations Act.

WHEREFORE, Respondent requests that the Complaint be, in all respects, dismissed.

Respectfully submitted this _#2#£  day of September, 2014,

JACKSON LEWIS P.C.
1155 Peachtree Street, Suite 1000
Atlanta, Georgia 30309

Telephone:  (404) 525-8200
Facsimile: (404) 525-1173

By: éw /77 @&%—\

Edward M. Cherof
Stephanie Adler-Paindiris
Jonathan J. Spitz

Attorneys For Respondent, Citigroup
Technology, Inc., and Citicorp Banking
Corporation (Parent), a Subsidiary of
Citigroup, Inc.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC., AND CITICORP
BANKING CORPORATION (PARENT), A
SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742

ANDREA SMITH, an Individual

AFFIDAVIT OF SERVICE OF:
Amended Complaint and Notice of Hearing
(with forms NLRB-4338 and NLRB-4668 attached)

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on September 10, 2014, I served the above-entitled document(s) by certified or regular mail,
as noted below, upon the following persons, addressed to them at the following addresses:

Stephanie Adler-Paindiris, Esq. REGULAR MAIL
Jackson Lewis, LLP

390 N Orange Ave Ste 1285

Orlando, FL 32801-1674

Edward M. Cherof, Esq. . REGULAR MAIL
Jackson Lewis, LLP

1155 Peachtree St NE

Suite 1000

Atlanta, GA 30309

Citigroup Technology, Inc., and Citicorp CERTIFIED MAIL, RETURN RECEIPT
Banking Corporation (parent), a subsidiary of REQUESTED

Citigroup, Inc.

399 Park Ave

New York, NY 10022-4614

Andrea Smith CERTIFIED MAIL, RETURN RECEIPT
10538 Shady Falls Court REQUESTED
Riverview, FL 33678

GENERAL COUNSEL EXHIBIT NO. | ()



Andrew Frisch, Esq.
Morgan & Morgan

600 N. Pine Island Rd.
Suite 400

Plantation, FL 33324-1311

September 10, 2014

17

REGULAR MAIL

Latoria Grinder,
Designated Agent of NLRB

Date

2

Signature
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742
ANDREA SMITH, an Individual

AMENDED COMPLAINT AND NOTICE OF HEARING

This Amended Complaint and Notice of Hearing is based on a charge filed by
Andrea Smith (the Charging Party). It is issued pursuant to Section 10(b) of the National
Labor Relations Act, 29 U.S.C. Sec.151 et seq. (the Act) and Section 102.15 of the
Rules and Regulations of the National Labor Relations Board (the Board) and alleges
that Citigroup Technology, Inc. and Citicorp Banking Corporation (parent), a subsidiary
of Citigroup, Inc. (Respondent) has violated the Act as described below.

1.

(a) The original charge in Case 12-CA-130742 was filed by the Charging Party
on June 12, 2014, and a copy was served on Respondent by regular mail on June 16,
2014,

(b) The first amended charge in Case 12-CA-130742 was filed by the Charging

-Party on August 27, 2014, and a copy was served on Respondent by regular mail on the

same date.

2.
(a) At all material times, Respondent, a Delaware corporation, with an office and
place of business located in Tampa, Florida, herein called Respondent's Tampa facility,

has been engaged in the business of providing global financial services.

GENERAL COUNSEL EXHIBIT NO. | ({)
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(b) During the past 12 months, Respondent, in conducting its business
operations described above in paragraph 2(a), derived gross revenues in excess of
$500,000.

(c) During the past 12 months, Respondent, in conducting its business
operations déscribed above in paragraph 2(a), purchased and received at its Tampa
facility goods valued in excess of $50,000 directly from points outside the State of
Florida.

(d) At all material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

3.

At all material times, the following individuals held the positions set forth opposite
their respective names and have been supervisors of Respondent within the meaning of
Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of
the Act:

Rehana Blackeram - Human Resources Representative
Carlos Fernandez - Professional Recruiter
4.

(a) Since on or about April 10, 2010, and at all material times thereafter,
Respondent has promulgated, maintained, and enforced “The Employment Arbitration
Policy” (hereinafter called the Arbitration Policy), found in Appendix A of its Employee
Handbook, which includes the following provision:

The Policy makes arbitration the required and exclusive forum for the

resolution of all disputes arising out of or in any way related to

employment based on legally protected rights (i.e., statutory, regulatory,
contractual, or common-law rights) that may arise between an employee

or former employee and Citi or its current and former parents,

subsidiaries, and affiliates and its and their.current and former officers,

directors, employees, and agents (and that aren't resolved by the internal

Dispute Resolution Procedure) including, without limitation, claims,
demands, or actions under Title VI of the Civil Rights Act of 1964, the



Civil Rights Acts of 1866 and 1991, the Age Discrimination in
Employment Act of 1967, the Older Workers Benefit Protection Act of
1990, the Rehabilitation Act of 1973, the Americans with Disabilities Act
of 1990, the Family and Medical Leave Act of 1993, the Fair Labor
Standards Act of 1938, the Equal Pay Act of 1963, the Employee
Retirement Income Security Act of 1974, the Worker Adjustment and
Retraining Notification Act, the Sarbanes-Oxley Act of 2002, and all
amendments thereto, and any other federal, state, or local statute,
regulation, or common-law doctrine regarding employment, employment
discrimination, the terms and conditions of employment, termination of
employment, compensation, breach of contract, defamation, retaliation,
whistle-blowing, or any claims arising under the Citigroup Separation Pay
Pian.

Except as otherwise required by applicable law, this Policy applies only to
claims brought on an individual basis. Consequently neither Citi nor any
employee may submit a class action, collective action, or other
representative action for resolution under this Policy.

(b) Since on or before February 5, 2013, and at all material times thereafter,
Respondent has required employees to accept the Arbitration Policy referenced in
paragraph 4(a) as a condition of employment.
(c) By the conduct described above in paragraphs 4(a) and 4(b), Respondent
has precluded employees from filing any group, class, collective, or other representative
action claims in arbitration with respect to disputes identified in the Arbitration Policy
which concern wages, hours and other terms and conditions of employment.
(d) By the conduct described above in paragraphs 4(a) and 4(b), Respondent
has precluded employees from using the judicial system with respect to employment
disputes identified in thé Arbitration Policy which concern wages, hours and other terms

and conditions of employment.

5.

(a) On or about March 28, 2014, employees Andrea Smith, Darlene Echevarria
and other similarly situated employees engaged in concerted activities with other
employees for the purpose of mutual aid and protection by filing a “Nationwide Collective

Action Arbitration Submission” before the American Arbitration Association (the
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Association) in Darlene Echevarria v. Citigroup, Inc.. et al., Case No.: 01-14-0000-0324,

alleging violations of the Fair Labor Standards Act.

(b) Since on or about April 15, 2014, Respondent has attempted to enforce and
has enforced the Arbitration Policy by filing with the Association a request that the
Association reject the “Nationwide Collective Action Arbitration Subnﬁssion” described
above in paragraph 4(a). On April 28, 2014, the Association granted Respondent's
request and ruled that pursuant to the terms of the Arbitration Policy, employees could
only pursue claims on an individual basis.

6.

By the conduct described above in paragraphs 4(a), 4(b), 4(c), 4(d) and 5(b),
Respondent has been interfering with, restraining, and coercing employees in the
exercise of the rights guaranteed in Section 7 of the Act, in violation of Section 8(a)(1) of
the Act.

7.

The unfair labor practices of Respondent described above affect commerce

within the meaning of Section 2(6) and (7) of the Act.

ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 ‘of the
Board's Rules and Regulations, it mustnﬁle an answer to the amended complaint. The
answer must be received by this office on or before September 24, 2014, or
postmarked on or before September 23, 2014. Respondent should file an original and
four copies of the answer with fhis office and serve a copy of the answer on each of the

other parties.

An answer may also be filed electronically through the Agency’s website. To file
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electronically, go to www.nirb.gov, click on File Case Documents, enter the NLRB Case
Number, and follow the detailed instructions. The responsibility for the receipt and
usability of the answer rests exclusively upon the sender. Unless notification on the
Agency’s website informs users that the Agency’'s E-filing system is officially determined
to be in technical failure because it is unable to receive documents for a continuous
period of more than 2 hours after 12:00 noon (Eastern Time) on the due date for filing, a
failure to timely file the answer will not be excused on the basis that the transmission
could not be accomplished because the Agency's website was off-line or unavailable for
some other reason. The Board’s Rules and Regulations require that an answer be
signed by counsel or non-attorney representative for represented parties or by the party
if not represented. See Section 102.21. [f the answer being filed electronically is a pdf
document containing the required signature, no paper copies of the answer need to be
transmitted tovthe Regional Office. However, if the electronic version of an answer to a
complaint is not a pdf file containing the required signature, then the E-Filing rules
require that such answer containing the required signature continue to be submitted to
the Regional Office by traditional means within three (3) business days after the date of
electronic filing.

Service of the answer on each of the other parties must be accomplished by
means allowed under the Board’'s Rules and Regulations. The answer may not be filed
by .facsimile transmission. If no answer is filed, or if an answer is filed untimely, the

Board may find, pursuant to a Motion for Default Judgment, that the allegations in the

amended complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE that on October 9, 2014, at 10:00 a.m., at the National

Labor Relations Board Hearing Room, 201 East Kennedy Bivd., Suite 530, Tampa,
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Florida, and on consecutive days thereafter until concluded, a hearing will be conducted
before an administrative law judge of the National Labor Relations rBoard. At the
hearing, Respondent and any other party to this proceeding have the right to appear and
present testimony regarding the allegations in this amended complaint. The procedures
to be followed at the hearing are described in the attached Form NLRB-4668. The
procedure to request a postponement of the hearing is described in the attached Form

NLRB-4338.

DATED at Tampa, Florida, this 10" day of September, 2014.

mwwﬁQ M ian

Margaret J. Dlpz, Regigifal Director
National Labor Relations Board, Region 12
201 East Kennedy Blvd., Suite 530
Tampa, FL 33602-5824

Attachments

24
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FORM NLRB 4338
(6-90) _
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE
Case 12-CA-130742

The issuance of the notice of formal hearing in this case does not mean that the matter
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail,
(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting
party and set forth in the request; and

(5) Copies must be simultaneously served on all other parties (listed below), and that fact
must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing.

Stephanie Adler-Paindiris, Esq. Andrea Smith

Jackson Lewis, LLP 10538 Shady Falls Court
390 N Orange Ave Ste 1285 Riverview, FL 33678
Orlando, FL 32801-1674

Edward M. Cherof, Esq. Andrew Frisch

Jackson Lewis, LLP Morgan & Morgan

1155 Peachtree St NE 600 N. Pine Island Rd.
Suite 1000 , 7 Suite 400

Atlanta, GA 30309 Plantation, FL 33324-1311

Citigroup Technology, Inc., and Citicorp
Banking Corporation (parent), a subsidiary of
Citigroup, Inc.

399 Park Ave

New York, NY 10022-4614
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Form NLRB-4668
(6-2014)

Procedures in NLRB Unfair Labor Practice Hearings

The attached complaint has scheduled a hearing that will be conducted by an administrative law judge (ALJ) of the
National Labor Relations Board who will be an independent, impartial finder of facts and applicable law. You may
be represented at this hearing by an attorney or other representative. If you are not currently represented by an
attorney, and wish to have one represent you at the hearing, you should make such arrangements as soon as possible.
A more complete description of the hearing process and the ALJ’s role may be found at Sections 102.34, 102.35,
and 102.45 of the Board’s Rules and Regulations. The Board’s Rules and regulations are available at the following
link: www.nlrb.gov/sites/default/files/attachments/basic-page/node-1717/rules_and regs_part_102.pdf.

The NLRB allows you to file certain documents electronically and you are encouraged to do so because it ensures
that your government resources are used efficiently. To e-file go to the NLRB’s website at www.nlrb.gov, click on
“e-file documents,”. enter the 10-digit case number on the complaint (the first number if there is more than one), and
follow the prompts. You will receive a confirmation number and an e-mail notification that the documents were
successfully filed.

Although this matter is set for trial, this does not mean that this matter cannot be resolved through a
settlement agreement. The NLRB recognizes that adjustments or settlements consistent with the policies of the
National Labor Relations Act reduce government expenditures and promote amity in labor relations and encourages
the parties to engage in settlement efforts.

L. BEFORE THE HEARING

The rules pertaining to the Board’s pre-hearing procedures, including rules concerning filing an answer, requesting a
postponement, filing other motions, and obtaining subpoenas to compel the attendance of witnesses and production
of documents from other parties, may be found at Sections 102.20 through 102.32 of the Board’s Rules and
Regulations. In addition, you should be aware of the following:

s  Special Needs: If you or any of the witnesses you wish to have testify at the hearing have special needs
and require auxiliary aids to participate in the hearing, you should notify the Regional Director as soon as
possible and request the necessary assistance. Assistance will be provided to persons who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R.
100.603.

o Pre-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a telephonic
prehearing conference with the parties. During the conference, the ALJ will explore whether the case may be
settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to resolve or
narrow outstanding issues, such as disputes relating to subpoenaed witnesses and documents. This conference
is usually not recorded, but during the hearing the ALJ or the parties sometimes refer to discussions at the pre-
hearing conference. You do not have to wait until the prehearing conference to meet with the other parties to
discuss settling this case or any other issues.

II. DURING THE HEARING

The rules pertaining to the Board’s hearing procedures are found at Sections 102.34 through 102.43 of the Board’s
Rules and Regulations. Please note in particular the following:

e Witnesses and Evidence: At the hearing, you will have the right to call, examine, and cross-examine
witnesses and to introduce into the record documents and other evidence.

o Exhibits: Each exhibit offered in evidence must be provided in duplicate to the court reporter and a
copy of each of each exhibit should be supplied to the ALJ and each party when the exhibit is offered in

(OVER)
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Form NLRB-4668
(6-2014)

evidence. If a copy of any exhibit is not available when the original is received, it will be the responsibility of
the party offering such exhibit to submit the copy to the ALJ before the close of hearing. If a copy is not
submitted, and the filing has not been waived by the ALJ, any ruling receiving the exhibit may be rescinded and
the exhibit rejected.

o Transcripts: An official court reporter will make the only official transcript of the proceedings, and all
citations in briefs and arguments must refer to the official record. The Board will not certify any transcript other
than the official transcript for use in any court litigation. Proposed corrections of the transcript should be
submitted, either by way of stipulation or motion, to the ALJ for approval. Everything said at the hearing while
the hearing is in session will be recorded by the official reporter unless the ALJ specifically directs off-the-
record discussion. If any party wishes to make off-the-record statements, a request to go off the record should
be directed to the ALJ.

e Oral Argument: You are entitled, on request, to a reasonable period of time at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. Alternatively, the ALJ may ask for oral
argument if, at the close of the hearing, if it is believed that such argument would be beneficial to the
understanding of the contentions of the parties and the factual issues involved.

¢ Date for Filing Post-Hearing Brief: Before the hearing closes, you may request to file a written brief or
proposed findings and conclusions, or both, with the ALJ. The ALJ has the discretion to grant this request and

to will set a deadline for filing, up to 35 days.

III. AFTER THE HEARING

The Rules pertaining to filing post-hearing briefs and the procedures after the ALJ issues a decision are found at
Sections 102.42 through 102.48 of the Board’s Rules and Regulations. Please note in particular the following:

e Extension of Time for Filing Brief with the ALJ: If you need an extension of time to file a post-hearing
brief, you must follow Section 102.42 of the Board’s Rules and Regulations, which requires you to file a
request with the appropriate chief or associate chief administrative law judge, depending on where the trial
occurred. You must immediately serve a copy of any request for an extension of time on all other parties and
furnish proof of that service with your request. You are encouraged to seek the agreement of the other parties
and state their positions in your request.

e ALJ’s Decision: In due course, the ALJ will prepare and file with the Board a decision in this matter.
Upon receipt of this decision, the Board will enter an order transferring the case to the Board and specifying
when exceptions are due to the ALJ’s decision. The Board will serve copies of that order and the ALJ’s
decision on all parties.

e Exceptions to the ALJ’s Decision: The procedure to be followed with respect to appealing all or any part
of the ALJ’s decision (by filing exceptions with the Board), submitting briefs, requests for oral argument before
the Board, and related matters is set forth in the Board's Rules and Regulations, particularly in Section 102.46
and following sections. A summary of the more pertinent of these provisions will be provided to the parties
with the order transferring the matter to the Board.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC., AND
CITICORP BANKING CORPORATION
(PARENT), A SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742

ANDREA SMITH, an Individual

AFFIDAVIT OF SERVICE OF:
Complaint and Notice of Hearing
(with forms NLRB-4338 and NLRB-4668 attached)

I, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on August 29,2014, I served the above-entitled document(s) by certified or regular mail, as
noted below, upon the following persons, addressed to them at the following addresses:

Stephanie Adler-Paindiris, Esq. ' REGULAR MAIL
Jackson Lewis, LLP

390 N Orange Ave Ste 1285

Orlando, FL 32801-1674

Edward M. Cherof, Esq. REGULAR MAIL
Jackson Lewis, LLP :
1155 Peachtree St NE

Suite 1000

Atlanta, GA 30309

Citigroup Technology, Inc., and Citicorp CERTIFIED MAIL, RETURN RECEIPT
Banking Corporation (parent), a subsidiary of REQUESTED -

Citigroup, Inc.

399 Park Ave

New York, NY 10022-4614

Andrea Smith CERTIFIED MAIL, RETURN RECEIPT
10538 Shady Falls Court REQUESTED
Riverview, FL 33678

GENERAL COUNSEL EXHIBIT NO. \(\‘\\



Andrew Frisch, Esq.
Morgan & Morgan

600 N. Pine Island Rd.
Suite 400

Plantation, FL 33324-1311

August 29, 2014
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REGULAR MAIL

Latoria Grinder,
Designated Agent of NLRB

Date

Name

L

Signature
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742

ANDREA SMITH, an Individual

COMPLAINT AND NOTICE OF HEARING

This Complaint and Notice of Hearing is based on a charge filed by Andrea Smith
(the Charging Party). It is issued pursuant to Section 10(b) of the National Labor
Relations Act, 29 U.S.C. Sec.151 et seq. (the Act) and Section 102.15 of the Rules and
Regulations of thé National Labor Relations Board (the Board) and alleges that Citigroup
Technology, Inc. and Citicorp Banking Corporation (parent), a subsidiary of Citigroup,
Inc. (Respondent) has violated the Act as described below.

1.

(a) The original charge in Case 12-CA-130742 was filed by the Charging Party
on June 12, 2014, and a copy was served on Respondent by regular mail on June 16,
2014.

(b) The first amended charge in Case 12-CA-130742 was filed by the Charging
Party on August 27, 2014, and a copy was served on Respondent by regular mail on the

same date.
2.
(a) At all material times, Respondent, a Delaware corporation, with an office and
place of business located in Tampa, Florida, herein called Respondent’'s Tampa facility,

/

has been engaged in the business of providing global financial services.

GENERAL COUNSEL EXHIBIT NO. | ( 3)



(b) Durinvg the past 12 months, Respondent, in conducting its business
operations described above in paragraph 2(a), derived gross revenues in excess of
$500,000.

(c¢) During the past 12 months, Respondent, in conducting its business
operations described above in paragraph 2(a), purchased and received at its Tampa
facility goods valued in excess of $50,000 directly from points outside the State of
Florida.

(d) At all material times, Respondent has been an employer engaged in commerce
within the meaning of Section 2(2), (6) and (7) of the Act.

| 3.

At all material times, the following individuals held the positions set forth opposite
their respective names and have been supervisors of Respondent within the meaning of
Section 2(11) of the Act and agents of Respondent within the meaning of Section 2(13) of
the Act:

Rehana Blackeram - Human Resources Representative
Carlos Fernandez - Professional Recruiter
4.

(a) Since on or about April 10, 2010, and at all material times thereafter,
Respondent has promulgated, maintained, and enforced “The Employment Arbitration
Policy” (hereir;after called the Arbitration Policy), found in Appendix A of its Employee
Handbook, which includes the foIIoWing provision:

Except as otherwise required by applicable law, this Policy applies only to

claims brought on an individual basis. Consequently neither Citi nor any

employee may submit a class action, collective action, or other
representative action for resolution under this Policy.
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(b) Since on or before February 5, 2013, and at all material times thereafter,
Respondent has required employees to accept the Arbitration Policy referenced in
paragraph 4(a) as a condition of employment.

5.

(@) On or about March 28, 2014, employees Andrea Smith, Darlene Echevarria
and other similarly situated employees engaged in concerted activities with other
émployees for the purpose of mutual aid and protection by filing a “Nationwide Collective
Action Arbitration Submission” before the American Arbitration Association (the

Association) in Darlene Echevarria v. Citigroup, Inc., et al., Case No.: 01-14-0000-0324,

alleging violations of the Fair Labor Standards Act.

(b) Since on or about April 15, 2014, Respondent has attempted to enforce and
has enforced the Arbitration Policy by filing with the Association a request that the
Association reject the “Nationwide Collective Action Arbitration Submission.” On April 28,
2014, the Association granted Respondent’s request and ruled that pursuant to the
terms of the Arbitration Policy, employees could only pursue claims on an individual
basis.

6.

By the conduct described above in paragraphs 4(a), 4(b), 5(a), and 5(b),
Respondent has been interfering with, restraining, and coercing employees in the
exercise of the rights guaranteed in Section 7 of the Act, in violation of Section 8(a)(1) of

the Act.

The unfair labor practices of Respondent described above affect commerce

within the meaning of Section 2(6) and (7) of the Act.
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ANSWER REQUIREMENT

Respondent is notified that, pursuant to Sections 102.20 and 102.21 of the
Board's Rules and Regulation_s, it must file an answer to the complaint. The answer
must be received by this office on or before September 12, 2014, or postmarked on
or before September 11, 2014. Respondent should file an original and four copies of
the answer with this office and serve a copy of the answer on each of the other parties.

An answer may also be filed electronically through the Agency’s website. To file
electronically, go to www.nlrb.gov, click on File Case Documents, enter the NLRB Case
Number, and follow the detailed instructions. The responsibility for the receipt and
usability of the answer rests exclusively upon the sender. Unless notification on the
Agency’s website informs users that the Agency’s E-filing system is officially determined
to be in technical failure because it is unable to receive documents for a continuous
period of more than 2 hours after 12:00 noon (Eastern Time) on the due date for filing, a
failure to timely file the answer will not be excused on the basis that the transmission
could not be accompliéhed because the Agency's website was off-line or unavailable for
some other reason. The Board's Rules and Regulations require that an answer be
signed by counsel or non-attorney representative for represented parties or by the party
if not represented. See Section 102.21. If the answer being filedvelectronically is a pdf
document coﬁtaining the required signature, no paper copies of the answer need to be
transmitted to the Regional Office. However, if the electronic version of an answer to a
complaint is not a pdf file containing the required signature, then the E-Filing rules
require that such answer containing the required signature continue to be submitted to
the Regional Office by traditional means within three (3) business days after the date of
electronic filing.

Service of the answer on each of the other parties must be accomplished by

means allowed under the Board's Rules and Regulations. The answer may not be filed
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by facsimile transmission. If no answer is filed, or if an answer is filed untimely, the
Board may find, pursuant to a Motion for Default Judgment, that the allegations in the

complaint are true.

NOTICE OF HEARING

PLEASE TAKE NOTICE that on October 9, 2014, at 10:00 a.m., at the National
Labor Relations Board Hearing Room, 201 East Kennedy Blvd., Suite 530, Tampa,
Florida, and on consecutive days thereafter until concluded, a hearing will be conducted
before an administrative law judge of the Natibnal Labor Relations Board. At the
hearing, Respondent and any other barty to this proceeding have the right to appear and
present testimony regarding the allegations in this complaint. The procedures to be
followed at the hearing are described in the attached Form NLRB-4668. The procedure

to request a postponement of the hearing is described in the attached Form NLRB-4338.

DATED at Tampa, Florida, this 29" day of August, 2014.

’/WWCU‘LO&’/CU/—(L Q . ZQLQ/?

Margaret J. Diaz, Regional Director ¢~
National Labor Relations’Board, Region™2
201 East Kennedy Blvd., Suite 530
Tampa, FL 33602-5824

Attachments
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FORM NLRB 4338
(6-90)
UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

NOTICE
Case 12-CA-130742

The issuance of the notice of formal hearing in this case does not mean that the matter
cannot be disposed of by agreement of the parties. On the contrary, it is the policy of this office
to encourage voluntary adjustments. The examiner or attorney assigned to the case will be
pleased to receive and to act promptly upon your suggestions or comments to this end.

An agreement between the parties, approved by the Regional Director, would serve to
cancel the hearing. However, unless otherwise specifically ordered, the hearing will be held at
the date, hour, and place indicated. Postponements will not be granted unless good and
sufficient grounds are shown and the following requirements are met:

(1) The request must be in writing. An original and two copies must be filed with the
Regional Director when appropriate under 29 CFR 102.16(a) or with the Division of
Judges when appropriate under 29 CFR 102.16(b).

(2) Grounds must be set forth in detail;
(3) Alternative dates for any rescheduled hearing must be given;

(4) The positions of all other parties must be ascertained in advance by the requesting
party and set forth in the request; and

(5) Copies must be simultaneously served on all other parties (listed below), and that fact
must be noted on the request.

Except under the most extreme conditions, no request for postponement will be granted during
the three days immediately preceding the date of hearing.

Stephanie Adler-Paindiris, Esq. Andrea Smith

Jackson Lewis, LLP 10538 Shady Falls Court
390 N Orange Ave Ste 1285 Riverview, FL 33678
Orlando, FL 32801-1674

Edward M. Cherof, Esqg. Andrew Frisch

Jackson Lewis, LLP Morgan & Morgan

1155 Peachtree St NE 600 N. Pine Island Rd.
Suite 1000 Suite 400

Atlanta, GA 30309 Plantation, FL. 33324-1311

Citigroup Technology, Inc., and Citicorp
Banking Corporation (parent), a subsidiary of
Citigroup, Inc.

399 Park Ave

New York, NY 10022-4614



Form NLRB-4668
(6-2014)

Procedures in NLRB Unfair Labor Practice Hearings

The attached complaint has scheduled a hearing that will be conducted by an administrative law judge (ALJ) of the
National Labor Relations Board who will be an independent, impartial finder of facts and applicable law. You may
be represented at this hearing by an attorney or other representative. If you are not currently represented by an
attorney, and wish to have one represent you at the hearing, you should make such arrangements as soon as possible.
A more complete description of the hearing process and the ALJ’s role may be found at Sections 102.34, 102.35,
and 102.45 of the Board’s Rules and Regulations. The Board’s Rules and regulations are available at the following
link: www.nlrb.gov/sites/default/files/attachments/basic-page/node-1717/rules_and_regs_part_102.pdf.

The NLRB allows you to file certain documents electromcally and you are encouraged to do so because it ensures
that your government resources are used efficiently. To e-file go to the NLRB’s website at www.nlrb.gov, click on
“e-file documents,” enter the 10-digit case number on the complaint (the first number if there is more than one), and
follow the prompts. You will receive a confirmation number and an e-mail notification that the documents were

successfully filed.

Although this matter is set for trial, this does not mean that this matter cannot be resolved through a
settlement agreement. The NLRB recognizes that adjustments or settlements consistent with the policies of the
National Labor Relations Act reduce government expenditures and promote amity in labor relations and encourages
the parties to engage in settlement efforts.

L BEFORE THE HEARING

The rules pertaining to the Board’s pre-hearing procedures, including rules concerning filing an answer, requesting a
postponement, filing other motions, and obtaining subpoenas to compel the attendance of witnesses and production
of documents from other parties, may be found at Sections 102.20 through 102.32 of the Board’s Rules and
Regulations. In addition, you should be aware of the following:

e Special Needs: If you or any of the witnesses you wish to have testify at the hearing have special needs
and require auxiliary aids to participate in the hearing, you should notify the Regional Director as soon as
possible and request the necessary assistance. Assistance will be provided to persons who have handicaps
falling within the provisions of Section 504 of the Rehabilitation Act of 1973, as amended, and 29 C.F.R.

100.603.

e Pre-hearing Conference: One or more weeks before the hearing, the ALJ may conduct a telephonic
prehearing conference with the parties. During the conference, the ALJ will explore whether the case may be
settled, discuss the issues to be litigated and any logistical issues related to the hearing, and attempt to resolve or
narrow outstanding issues, such as disputes relating to subpoenaed witnesses and documents. This conference
is usually not recorded, but during the hearing the ALJ or the parties sometimes refer to discussions at the pre-
hearing conference. You do not have to wait until the prehearing conference to meet with the other parties to

discuss settling this case or any other issues.

II. DURING THE HEARING

The rules pertaining to the Board’s hearing procedures are found at Sections 102.34 through 102.43 of the Board’s
Rules and Regulations. Please note in particular the following:

e Witnesses and Evidence: At the hearing, you will have the right to call, examine, and cross-examine
witnesses and to introduce into the record documents and other evidence.

e Exhibits: Each exhibit offered in evidence must be provided in duplicate to the court reporter and a
copy of each of each exhibit should be supplied to the ALJ and each party when the exhibit is offered in

(OVER)
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Form NLRB-4668
(6-2014)

evidence. If a copy of any exhibit is not available when the original is received, it will be the responsibility of
the party offering such exhibit to submit the copy to the ALJ before the close of hearing. If a copy is not
submitted, and the filing has not been waived by the ALJ, any ruling receiving the exhibit may be rescinded and
the exhibit rejected.

e Transcripts: An official court reporter will make the only official transcript of the proceedings, and all
citations in briefs and arguments must refer to the official record. The Board will not certify any transcript other
than the official transcript for use in any court litigation. Proposed corrections of the transcript should be
submitted, either by way of stipulation or motion, to the ALJ for approval. Everything said at the hearing while
the hearing is in session will be recorded by the official reporter unless the ALJ specifically directs off-the-
record discussion. If any party wishes to make off-the-record statements, a request to go off the record should
be directed to the ALJ.

e Oral Argument: You are entitled, on request, to a reasonable period of time at the close of the hearing for
oral argument, which shall be included in the transcript of the hearing. Alternatively, the ALJ may ask for oral
argument if, at the close of the hearing, if it is believed that such argument would be beneficial to the
understanding of the contentions of the parties and the factual issues involved.

e Date for Filing Post-Hearing Brief: Before the hearing closes, you may request to file a written brief or
proposed findings and conclusions, or both, with the ALJ. The ALJ has the discretion to grant this request and
to will set a deadline for filing, up to 35 days.

III. AFTER THE HEARING

The Rules pertaining to filing post-hearing briefs and the procedures after the ALJ issues a decision are found at
Sections 102.42 through 102.48 of the Board’s Rules and Regulations. Please note in particular the following:

e [Extension of Time for Filing Brief with the ALJ: If you need an extension of time to file a post-hearing
brief, you must follow Section 102.42 of the Board’s Rules and Regulations, which requires you to file a
request with the appropriate chief or associate chief administrative law judge, depending on where the trial
occurred. You must immediately serve a copy of any request for an extension of time on all other parties and
furnish proof of that service with your request. You are encouraged to seek the agreement of the other parties
and state their positions in your request.

o ALJ’s Decision: In due course, the ALY will prepare and file with the Board a decision in this matter.
Upon receipt of this decision, the Board will enter an order transferring the case to the Board and specifying
when exceptions are due to the ALJ’s decision. The Board will serve copies of that order and the ALJ’s
decision on all parties.

e Exceptions to the ALJY’s Decision: The procedure to be followed with respect to appealing all or any part
of the ALJ’s decision (by filing exceptions with the Board), submitting briefs, requests for oral argument before
the Board, and related matters is set forth in the Board's Rules and Regulations, particularly in Section 102.46
and following sections. A summary of the more pertinent of these provisions will be provided to the parties
with the order transferring the matter to the Board.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

CITIGROUP TECHNOLOGY, INC., AND CITICORP .
BANKING CORPORATION (PARENT), A
SUBSIDIARY OF CITIGROUP, INC.
Charged Party Case 12-CA-130742
and
ANDREA SMITH

Charging Party

AFFIDAVIT OF SERVICE OF FIRST AMENDED CHARGE AGAINST EMPLOYER

|, the undersigned employee of the National Labor Relations Board, being duly sworn, say that
on August 27, 2014, | served the above-entitled document(s) by regular mail upon the following
persons, addressed to them at the following addresses:

Stephanie Adler-Paindiris, Esq.
Jackson Lewis, LLP

390 N Orange Ave Ste 1285
Orlando, FL 32801-1674

Edward M. Cherof, Esq.

Jackson Lewis, LLP

1155 Peachtree St NE, Suite 1000
Atlanta, GA 30309

Citigroup Technology, Inc., and Citicorp
Banking Corporation (parent), a subsidiary of
Citigroup, Inc.

399 Park Ave

New York, NY 10022-4614

Michele Serrano,

August 27, 2014 Designated Agent of NLRB
Date Name
M
Signature

GENERAL COUNSEL EXHIBIT NO. | ({)



UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD

Agency Website: CEESACH
REGION 12 www.nirb.gov Download
201 E Kennedy Blvd Ste 530 Telephone: (813)228-2641 NLRB

Tampa, FL 33602-5824 Fax: (813)228-2874 Mobile App
’ August 27, 2014

Citigroup Technology, Inc., and Citicorp Banking
Corporation (parent), a subsidiary of Citigroup, Inc.
399 Park Ave

New York, NY 10022-4614

Re:  Citigroup Technology, Inc., and Citicorp
Banking Corporation (parent), a subsidiary
of Citigroup, Inc.

Case 12-CA-130742

Dear Sir or Madam:
Enclosed is a copy of the first amended charge that has been filed in this case.

Investigator: This charge is being investigated by Field Attorney KATHLEEN M. TROY
whose telephone number is (813)228-2654. If the agent is not available, you may contact
Supervisory Examiner DENISE C. MORRISON whose telephone number is (813)228-2455.

Presentation of Your Evidence: As you know, we seek prompt resolutions of labor
disputes. Therefore, | urge you or your representative to submit a complete written account of
the facts and a statement of your position with respect to the allegations in the first amended
charge as soon as possible. If the Board agent later asks for more evidence, | strongly urge you
or your representative to cooperate fully by promptly presenting all evidence relevant to the
investigation. In this way, the case can be fully investigated more quickly.

Procedures: Your right to representation, the means of presenting evidence, and a
description of our procedures, including how to submit documents, was described in the letter
sent to you with the original charge in this matter. If you have any questions, please contact the
Board agent.

Very truly yours,

Margaret J. Diaz
Regional Director

Enclosure: Copy of first amended charge

GENERAL COUNSEL EXHIBIT No. |(€)



Citigroup Technology, Inc., and Citicorp -2-
Banking Corporation (parent), a subsidiary

of Citigroup, Inc.

Case 12-CA-130742

cc. Stephanie Adler-Paindiris, Esq.
Jackson Lewis, LLP
390 N Orange Ave Ste 1285
Orlando, FL 32801-1674

Edward M. Cherof, Esq.

Jackson Lewis, LLP

1155 Peachtree St NE, Suite 1000
Atlanta, GA 30309
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PAGE 83
pB/26/2014 15:38 9543333515 MORGAN & MORGAN &2/

. 1 FORM EXEMPTUNDER 48 U.S.C 3512
INTERNET UNITED STATES OF AMERICA
Siar' s NATIONAL LABOR RELATIONS BOARD (— DO NOT WRITE IN THIS SPACE —]
FIR ST AMEADeDCHARGE AGAINST EMPLOYER Case Detie Flled 14
a———— N N 8_27_
INSTRUCTIONS: Ll? CA-130742 |

e e e —

— 1. FMPLOYER AGAINST WHOM CHARGE IS BROUGH]

[ &, Name of Employer b. Tel. No. (800)285-3000

Citigroup Technology. Inc., and Citicorp Banking Corporation (parent), a subsidiary of L

Citigroup Inc. c. Cell No.
o . _ﬂf. Fax No.

d. Address (Sireet, city, state, and ZIP codg) 8. Employer Representative

399 Park Avenue Jackson Lewis LLP g e-Mail

New York, NY 10043 390 North Orange Avenue, Suite 128

Orland?, FL 32801 h. Number of workers employad

I Over 1,000

I. Type of Establishment factary, mne, wholgsafer, etc.,) |- \dentify principal product or service

Financial Institution/Banking Financial services and products

k. The above-named employer has engaged in and is engaging In urffalr labor practices within the meaning of section 8(a), subsections (1) and fiist

N subsections). __. . ofthe National Labor Relatlons Act. and these unfalr labor

practices are practices atfecting commerca within the meaning of tho Act, of these unfalr labor practiees are unfalr practices affecting commerco
within the meaning of the Act and the Postal Reorganization Act.

2, Basis of the Charge (sef forth 3 clear and concise statement of the facts constituting the alteged unfair fabor practices)
Since on or about April 15, 2014, the above-referenced Employers have sought to enforce a waiver of the right to join 8
coliective action pursuant to the FLSA, 29 U.S.C. 216(b), against various employees, including Andrea Smith, in violation of
the NLRB decision D.R. Horton, 357 NLRB No. 184 (January 2012).

—— o — e

% ?ll name of ﬁany filing charge (f fabor organization, give full narme, Including local name and number)
n

rea Smit
" 4a. Address (Stroet and number, chty. stale, and ZiP cods) i " T Tel wo. (813) 387-0341
10538 Shady Falls Court 4c. Cell No

{813) 758-8162

]
4d. Fax No. —l

4a. e-Mall
J AADSAADS@gmail.com

Riverview, FL 33578

5. Full name of national or International {abor orgamization of which It 1s an affiliate or constituen! unit (to be fillea in when charge iz filed by a lator
organizaton)

. NQ.
arge g4 that the stalements are true to the best of my knowledge and belief, (954) 318-0268

{
. Office, If any, Coll No.
Andrew R. Frisch, Attorney (5?1) 5851{3_92540

- (PrintAype name and iifle or ofiice. X &ny) T

FaxNo. (954) 327.3013

"o.Mall
. . . 872612014
800 N. Pine Island Road, Suite 400, Plantation, FL 33324 —_— i
| Agarss R T afrisch@forthepeople.com
WILLFUL FALSE STATEMENTS ON THIS CHARGE CAN BE PUNISHED BY FINE AND IMPRISONMENT (U.S. CODE, TITLE 18, SECTION 1631)
PRIVACY ACT STATEMENT

Solicitation of the information on this form s authorized by the National Labor Relations Act {NLRA), 29 U.S.C. § 151 ef seq The principal use of the infarmalion is fo assist
the Nalional Labor Refatlons Board (NLRBEM processing unfair [abor practice and related proceedings of fitigation. The routine uses for the information are fully set forth in
the Federal Register, 71 Fed Reg, 74342-43 (Dec. 13, 2005). The NLRB will futher explaln these uses upon reques!, Disclosure of (his information to the NLRB is
voluntary, however, fallure lo supply the information will cause the NLRB to decline to invoke its procasses,

GENERAL COUNSEL EXHIBIT NO. |(4)
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UNITED STATES OF AMERICA

BEFORE THE NATIONAL LABOR RELATIONS BOARD

CITIGROUP, INC. AND CITICORP, N.A.
Charged Party -
and

ANDREA SMITH

Charging Party

Case 12-CA-130742

AFFIDAVIT OF SERVICE OF CHARGE AGAINST EMPLOYER

I, the undersigned employee of the National Labor Relations Board, state under oath that on
June 16, 2014, I served the above-entitled document(s) by post-paid regular mail upon the
following persons, addressed to them at the following addresses:

Citigroup, Inc. & Citicorp, N.A.
399 Park Ave
New York, NY 10022-4614

Latoria Grinder,

June 16, 2014 Designated Agent of NLRB
) W
e Signature

GENERAL COUNSEL EXHIBIT NO. | (c)
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UNITED STATES GOVERNMENT -
NATIONAL LABOR RELATIONS BOARD

REGION 12 Agency Website: www.nirb.gov Download

201 E Kennedy Blvd Ste 530 Telephone: (813)228-2641 NLRB
Tampa, FL 33602-5824 - Fax: (813)228-2874 Mobile App
June 16, 2014

Citigroup, Inc. & Citicorp, N.A.
399 Park Ave
New York, NY 10022-4614

Re:  Citigroup, Inc. and Citicorp, N.A.
Case 12-CA-130742

Dear Sir or Madam:

Enclosed is a copy of a charge that has been filed in this case. This letter tells you how to
contact the Board agent who will be investigating the charge, explains your right to be represented,
discusses presenting your evidence, and provides a brief explanation of our procedures, including
how to submit documents to the NLRB.

Investigator: This charge is being investigated by Field Attorney KATHLEEN M. TROY
whose telephone number is (813)228-2654. If this Board agent is not available, you may contact
Supervisory Examiner DENISE C. MORRISON whose telephone number is (813)228-2455.

Right to Representation: You have the right to be represented by an attorney or other
representative in any proceeding before us. If you choose to be represented, your representative must
notify us in writing of this fact as soon as possible by completing Form NLRB-4701, Notice of
Appearance. This form is available on our website, www.nlrb.gov, or from an NLRB office upon
your request.

If you are contacted by someone about representing you in this case, please be assured that
no organization or person seeking your business has any "inside knowledge" or favored relationship
with the National Labor Relations Board. Their knowledge regarding this proceeding was only
obtained through access to information that must be made available to any member of the public
under the Freedom of Information Act.

Presentation of Your Evidence: We seek prompt resolutions of labor disputes. Therefore, I
urge you or your representative to submit a complete written account of the facts and a statement of
your position with respect to the allegations set forth in the charge as soon as possible. If the Board
agent later asks for more evidence, I strongly urge you or your representative to cooperate fully by
promptly presenting all evidence relevant to the investigation. In this way, the case can be fully
investigated more quickly.

Full and complete cooperation includes providing witnesses to give sworn affidavits to a
Board agent, and providing all relevant documentary evidence requested by the Board agent.
Sending us your written account of the facts and a statement of your position is not enough to be

GENERAL COUNSEL EXHIBIT NO. | (\o)
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Citigroufn, Inc. and Citicorp, N.A. -2- June 16, 2014
Case 12-CA-130742

considered full and complete cooperation. A refusal to fully cooperate during the investigation might
cause a case to be litigated unnecessarily.

In addition, either you or your representative must complete the enclosed Commerce
Questionnaire to enable us to determine whether the NLRB has jurisdiction over this dispute. If you
recently submitted this information in another case, or if you need assistance completing the form,
please contact the Board agent.

We will not honor any request to place limitations on our use of position statements or
evidence beyond those prescribed by the Freedom of Information Act and the Federal Records Act.
Thus, we will not honor any claim of confidentiality except as provided by Exemption 4 of FOIA, 5
U.S.C. Sec. 552(b)(4), and any material you submit may be introduced as evidence at any hearing
before an administrative law judge. We are also required by the Federal Records Act to keep copies
of documents gathered in our investigation for some years after a case closes. Further, the Freedom
of Information Act may require that we disclose such records in closed cases upon request, unless
there is an applicable exemption. Examples of those exemptions are those that protect confidential
financial information or personal privacy interests.

Procedures: We strongly urge everyone to submit all documents and other materials (except
unfair labor practice charges and representation petitions) by E-Filing (not e-mailing) through our
website, www.nlrb.gov. However, the Agency will continue to accept timely filed paper documents.
Please include the case name and number indicated above on all your correspondence regarding the
charge.

Information about the Agency, the procedures we follow in unfair labor practice cases and
our customer service standards is available on our website, www.nlrb.gov or from an NLRB office
upon your request. NLRB Form 4541 offers information that is helpful to parties involved in an
investigation of an unfair labor practice charge.

We can provide assistance for persons with limited English proficiency or disability. Please
let us know if you or any of your witnesses would like such assistance.

Very truly yours,

e athe

MARGARET J. DIAZ
Regional Director

Enclosures:
1. Copy of Charge
2. Commerce Questionnaire
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Revised 3/21/2011 NATIONAL LABOR RELATIONS BOARD
QUESTIONNAIRE ON COMMERCE INFORMATION

Please read carefully, answer all applicable items, and return to the NLRB Office. If additional space is required, please add a page and identify item number.

CASE NAME CASE NUMBER
Citigroup, Inc. and Citicorp, N.A. 7 12-CA-130742

1 EXACT LEGATFTITIT OF ENTIOV (A« fléd with State afid/orstatéd in'iégal doCiments foTming €ntiey) R o

227 TYPEIOBENT (TY - e - T TN R e T
[ ] CORPORATION {]IL¢ || 1il | CARTNERSHIP [ ] SOLEPROPRIETORSHIP  { | *{ilk[' s if:

¥34IFATCORPORATIWNGT LL¢" -~ 0 e A it
A STATE OF INCORPORATION B NAME, ADDRESS, AND RELATIONSHIP (e.g parent, subsidiary) OF ALL RELATED ENTITIES

OR FORMATION

.4.5:1F AN LL.C,OR ANY.TYPE OF PARTNERSHIP, FULL NAME AND ADDRESS OF ALL: MEMBERS OR PARTNERS” -, &+ .. > "~

5.:JF.AX SOLE'PROPRIETORSHIP,;FULL NAME AND'ADDRESS OF PROPRIETOR : - - ° TE e e T

.6.” BRIEFLY°DESCRIBE THE NATURE OF YOUR-OPERATIONS (Products handled or manufactured, or nature_of services performed).: < *°

7. A PRINCIPAY. LOCATION: : IBRANCH LOCATIONS:
; T h R BB g

%L va

- 8: NUMBER OF PEOPLE PRESENTLY: EMPLOYED - LS S R T
A Total I B At the address involved i this matter
9. 'DURING THE: MOST-RECENT (Check appropriate box): | ] CACENDAR YR [ ] 12 MONTHS ° or [ ‘| FISCAL YR (FY dates SR
YES | NO

A Did you provide services valued in excess of $50,000 directly to customers outside your State? If no, indicate actual value.

$

B Ifyou answered no to 9A, did you provide services valued in excess of $50,000 to customers in your State who purchased goods
valued in excess of $50,000 from directly outside your State? If no, indicate the value of any such services you provided
5

C Ifyou answered no to 9A and 9B, did you provide services valued in excess of $50,000 to public utilities, transit systems,
newspapers, health care institutions, broadcasting stations, commercial buildings, educational institutions, or retail concerns? If
less than $50,000, indicate amount. $

D. Did you sell goods valued in excess of $50,000 directly to customers located outside your State? If less than $50,000, indicate
amount. $

E. Ifyou answered no to 9D, did you sell goods valued in excess of $50,000 directly to customers located 1nside your State who
purchased other goods valued in excess of $50,000 from directly outside your State? If less than $50,000, indicate amount.
b

F. Did you purchase and receive goods valued in excess of $50,000 from directly outside your State? If less than $50,000, indicate
amount. $

G. Did you purchase and receive goods valued in excess of $50,000 from enterprises who received the goods directly from points
outside your State? If less than $50,000, indicate amount. $

H Gross Revenues from all sales or performance of services (Check the largest amount)-
[ ] $100,000 [ ] $250,000 [ ] $500,000 [ ] $1,000,000 or more If less than $100,000, indicate amount.

I. Did you begin operations within the last 12 months? If yes, specify date: I '

10 ARE YOU-A-MEMBER OF AN ASSOCIATION OR OTHER. EMPLOYER GROUP THAT.ENGAGES IN-COLLECTIVE BARGAINING? . ~. " :°

[ 1 YES [ ] NO (Ifyes rame and address of association or group)

11" REPRESENTATIVE-BEST. QUALIFIED TO GIVE FURTHER. INFORMATION:ABOUT: YOUR OPERATIONS. .. ', - .. = R

NAME TITLE E-MAIL ADDRESS TEL. NUMBER

2. AUTHORIZED'REPRESENTATIVE COMPLETING:THIS QUESTIONNAIRE ' ,.": 7 -3 .i*

NAME AND TITLE (Type or Print) SIGNATURE E-MAIL ADDRESS DATE

PRIVACY ACT STATEMENT
Solicitation of the information on this form is authorized by the Nalional Labor Relations Act (NLRA), 29 U.S.C. § 151 et seq. The principal use of the information is to assist the National Labor Relations
Board (NLRB) in processing representation and/or unfair labor practice proceedings and related proceedings or fitigation. The routine uses for the information are fully set forth in the Federal Register,
71 Fed. Reg 74942-43 (Dec. 13, 2006). The NLRB will further explain these uses upon request. Disclosure of this information to the NLRB is voluntary However, failure to suppty the information may
cause the NLRB o refuse to process any further a representation or unfair labor practice case, or may cause the NLRB to issue you a subpoena and seek enforcement of the subpoena in federal cout.
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. o . FOMS EXENST URDER 3¢ 1.5 € 361
O RS, . UNITED STATES OF MERICA : - A gl
nﬂuu%_gs.,m KATIONAL LAEOR I;ELAT!OMS BOARG DO ROT WRITE IN THIS SRACE
CHARGE AGAINST EMPLOYER Gase ; Dat Fied ]
NSTRUCTIONS: 12-CA-130742 ,{ 6-12-14

F.ie 0 origingl with HLRB Arglonal Directer for the region ie which the odinged unfalr lnber grosTiTe OLCUNEY or ia ovcurring. '
1. EMPLOYES AGAINST WHOM CHARGE 'S BROUGHT T

a Name of Employer i ; -
) ey ¢ B ol No. 106)285-3000
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ParnS
citi
Appendix A: The Employment Arbitration Policy

----———-Statement ofintent —————— -

Citi values each of its employees and looks forward to good relations with, and among, all of its employees.
QOccasionally, however, disagreements may arise between an individual employee and Citi or betweén
employees in a context that involves Citi.!

Citi believes that the resolution of such disagreements will be best accomplished by intermal dispute
resolution and, where that fails, by external arbitration. For these reasons, Citi has adopted this
Employment Arbitration Policy (“Policy”). Arbitration shall be conducted either under the auspices of the
Financial Industry Regulatory Authority, Inc. (“FINRA") or the American Arbitration Association (‘AAA") as
follows:

* Before the arbitration facilities of FINRA if: (1)you're a registered person or hold a securities
license(s) with a self-regulatory organization and are employed by Citigroup Global Markets Inc.
("CGMI”) or (2) you're a registered person or hold a securities license(s) with a self-regulatory
organization, you're employed by CGMI (the “Secondary Employer”) and another Citi affiliate
(the “Primary Employer”) (which together make you a “Dual Employee”), and your dispute
involves the Secondary Employer or activities related to your securities license(s). In such Dual

Employee instances, any other related disputes you may have against your Primary Employer
must be heard before the FINRA as well.

* Before the AAA where you don’t meet the criteria above for FINRA arbitration, FINRA declines

the use of its facilities, or you're a Dual Employee and your dispute doesn't involve CGMI or
activities related to your securities license(s).

Arbitrations shall be conducted in accordance with the respective arbitration rules of the FINRA or AAA, as
applicable, then in effect and as supplemented by this Policy. Throughout this Policy there will be
references to AAA or FINRA, but only one set of rules applies to any particular proceeding.  ~

Employment with Citi is a voluntary relationship for no definite period of time, and nothing in this Policy or
any other Citi document constitutes an express or implied contract of employment for any definite period of
time. This Policy doesn't constitute, nor should it be construed to constitute, a waiver by Citi of its rights
under the “employment-at-will” doctrine nor does it afford an employee or former employee any rights or
remedies not otherwise available under applicable law.

Scope of Policy

The Policy makes arbitration the required and exclusive forum for the resolution of all disputes arising out
of or in any way related to employment based on legally protected rights (i.e., statutory, regulatory,
contractual, or common-law rights) that may arise between an employee or former employee and Citi or its
current and former parents, subsidiaries, and affiliates and its and their current and former officers,
directors, employees, and agents (and that aren't resolved by the internal Dispute Resolution Procedure)
including, without limitation, claims, demands, or actions under Title VIl of the Civil Rights Act of 1964, the
Civil Rights Acts of 1866 and 1991, the Age Discrimination in Employment Act of 1967, the Older Workers
Benefit Protection Act of 1990, the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990,
the Family and Medical Leave Act of 1993, the Fair Labor Standards Act of 1938, the Equal Pay Act of
1963, the Employee Retirement Income Security Act of 1974, the Worker Adjustment and Retraining

1 Citi refers to, individually and coflectively, Citigroup inc. and each of its subsidiaries and their affiliates.
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Notification Act, the Sarbanes-Oxley Act of 2002, and all amendments thereto, and any other federal,
state, or local statute, regulation, or common-law doctrine regarding employment, employment
discrimination, the terms and conditions of employment, termination of employment, compensation,
breach of contract, defamation, retaliation, whistle-blowing, or any claims arising under the Citigroup

Separation Pay Plan. o

Except as otherwise required by applicable law, this Policy applies only to claims brought on an individual
basis. Consequently, neither Citi nor any employee may submit a class action, collective action, or other
representative action for resolution under this Policy.

Claims that an employee or former employee may have regarding Worker's Compensation or
unemployment compensation benefits aren’t covered by this Policy.

Nothing in this Policy shall prevent either party from seeking from any court of competent jurisdiction
injunctive relief in aid of arbitration or to maintain the status quo prior to arbitration. The Policy doesn't
exclude the National Labor Relations Board from jurisdiction over disputes covered by the National Labor
Relations Act or FINRA or the New York Stock Exchange (“NYSE") for matters over which FINRA or the
NYSE have jurisdiction.

This Policy doesn't exclude the jurisdiction of the Equal Employment Opportunity commission (‘EEOC”)
and/or state and local human rights agencies to investigate alleged violations of the laws enforced by the
EEOC and/or these agencies. An employee isn’t waiving any right to file a charge of discrimination with
the EEOC and/or state or local human rights agency.

This Policy doesn’t require that Citi institute arbitration, nor is Citi required to follow the steps of the
Dispute Resolution Procedure, before taking corrective action of any kind, including termination of
employment. However, if an employee disagrees with any such corrective action and believes that such
action violated his or her legally protected rights, he or she may institute proceedings in accordance with
the Policy. The results of the arbitration process are final and binding on the employee and Citi.

While all employees are obligated to arbitrate any dispute they may have with Citi, certain employees or
former employees are subject to the arbitration requirements of FINRA. In the event FINRA declines to

accept a particular claim under its rules, then that claim will be subject to AAA arbitration under this
Policy.

Arbitration rules and procedures

Arbitration under this Policy shall be conducted pursuant to the Employment Dispute Resolution Rules of
the AAA or the rules for FINRA arbitration, in either case, “rules.” Citi has modified and expanded these
rules and procedures in certain respects. In particular, provisions covering fees and costs have been
modified so that many of the costs typically shared by the parties will be bome by Citi.

To the extent any of the following rules or procedures are in confiict with the rules or procedures of
FINRA or the AAA at the time of the filing of an arbitration claim, the rules and procedures of FINRA or
the AAA, as applicable, shall govern.

1. Initiation of arbitration proceeding

To initiate arbitration you must send a written demand for arbitration to the Director of Employee
Relations for Citi. The demand must be received by the Director of Employee Relations for Citi within the
time period provided by the statute of limitations applicable to the claim(s) set forth in the demand. The
demand shall set forth a statement of the nature of the dispute, including the alleged act or omission at
issue: the names of all persons involved in the dispute; the amount in controversy, if any; and the remedy
sought. Within 30 calendar days of receiving such demand, or as soon as possible thereafter, Citi shall
file the demand with the appropriate office of the AAA or FINRA. You'll also complete any other required
forms for submission of the claim for arbitration, such as the Uniform Submission Agreement, when filing
a claim with FINRA. For employees subject to FINRA arbitration, a claim may be initiated with Human
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Resources as outlined herein or pursuant to FINRA's Code of Arbitration procedure, which can be found
at www.finra.org/ArbitrationMediation/Rules/CodeofArbitrationProcedurefindex.htm.

2. Appointment of neutral arbitrator(s)

——— Neutral-arbitrator(s) shali- be-appainted-in-the-manner-provided by AAA-or FiINRATules,—as-applicable:————— -

However, it's Citi's intent that arbitrators be diverse, experienced, and knowledgeable about employment
related claims.

3. Qualifications of neutral arbitrator(s)

No person shall serve as a neutral arbitrator in any matter in which that person has any financial or
personal interest in the result of the proceeding. Prior to accepting appointment, the prospective
arbitrator(s) shall disclose any circumstance likely to prevent a prompt hearing or to create a presumption
of bias. Upon receipt of such information, the AAA or FINRA, as applicable, either will replace that
person or communicate the information to the parties for comment. Thereafter, the AAA or FINRA, as
applicable, may disqualify that person, and its decision shall be conclusive. Vacancies shall be filled in
accordance with the AAA or FINRA rules, as applicable.

4. Vacancies .

The AAA or FINRA, as applicable, is authorized to substitute another arbitrator if a vacancy occurs or if
an appointed arbitrator is unable to serve promptly.

8. Proceedings

The hearing shall be conducted by the arbitrator(s) in whatever manner will most expeditiously permit full
presentation of evidence and arguments of the parties. The arbitrator(s) shall set the date, time, and
place of the hearing, notice of which must be given to the parties by the AAA or FINRA, as applicable, at
least 30 calendar days in advance unless the parties agree otherwise. In the event the hearing can't

reasonably be completed in one day, the arbitrator(s) will schedule the hearing to be continued on a
mutually convenient date.

6. Representation

Any party may be represented by an attorney or other representative (excluding any Citi supervisory
employee) or by himself or herself. For an employee or former employee without representation, the AAA
or FINRA, as applicable, may, upon request, provide reference to institutions that might offer assistance.

1. Confidentiality of and attendance at hearing

The arbitrator(s) shall maintain the confidentiality of the hearings unless the law provides to the contrary.
The arbitrator(s) shall have the authority to exclude witnesses, other than a party and the party's .
representative(s), from the hearing during the testimony of any other witness. The arbitrator(s) aiso shall
have the authority to decide whether any person who isn't a witness may attend the hearing.

8. Postponement
The arbitrator(s) for good cause shown may postpone any hearing upon the request of a party or upon
the arbitrator's own initiative and shall grant such postponement when all of the parties agree thereto.

8. Oaths

Before proceeding with the first hearing, each arbitrator may take an oath of office and, if required by law,
shall do so. The arbitrator(s) may require a witness to testify under oath administered by any duly
qualified person and, if it's required by law or requested by any party, shall do so.

10. Stenographic record

in the event a party requests a stenographic record, that party shall bear the cost of such record. If both
parties request a stenographic record, the cost shall be borne equally by the parties. In the event the
claimant requests a stenographic record, Citi shall bear the cost of obtaining a copy of the record for
itself. In the event Citi requests a stenographic record, Citi also shall bear the cost of providing a copy to
the claimant.
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Unless the law provides to the contrary, the arbitration may proceed in the absence of any party or
--———————representative- who,after-due-notice fails-to-be-present-or fails to-cbtain-a-postponement.-An-award-shall—— —
not be made solely on the default of a party. The arbitrator(s) shall require the party who's present to

- - -———submit such-evidence asthe arbitrator(s) may require for the-making of the award:

12. Discovery
Discovery requests shall be made pursuant to the rules of the AAA or FINRA, as applicable. Upon

request of a party, the arbitrator(s) may order further discovery consistent with the applicable rules and
the expedited nature of arbitration.

13. Prehearing motions
The arbitrator(s) shall be authorized to consider and rule on prehearing motions, including dispositive
motions. Any ruling regarding such motion shall be made consistent with Section 19 of this policy.

14. Evidence

The arbitrator(s) shall be the judge of the relevance and materiality of the evidence offered; conformity to
legal rules of evidence shall not be necessary.

15. Evidence by affidavit and filing of documents

The arbitrator(s) may receive and consider the evidence of witnesses by affidavit but shall give it only
such weight as the arbitrator(s) deems (deem) it entitled to after consideration of any objection made to
its admission. All documents to be considered by the arbitrator(s) shall be filed at the hearing.

16. Closing of hearing

The arbitrator(s) shall ask whether the parties have any further proof to offer or witnesses to be heard.
Upon receiving negative replies, or if satisfied that the record is complete, the arbitrator(s) shalt declare
the hearing closed and the minutes thereof shall be recorded.

117. Waiver of procedures
Any party who proceeds with the arbitration after knowledge that any provision or requirement of these

procedures hasn't been complied with, and who fails to state objections thereto in writing, shall be
deemed to have waived the right to object.

18. Time of award

The award shall be made promptly by the arbitrator(s) unless otherwise agreed by the parties or
specified by law. The arbitrator(s) shall be instructed to make the award within 30 days of the close of the
hearing or as soon as possible thereafter.

19. Award
a. Form. The award shall be in writing and shall be signed by the arbitrator(s). If either party requests,
such award shall be in a form consistent with the rules of the AAA or FINRA, as applicable. All
awards shall be executed in the manner required by law. The award shall be final and binding upon
the claimant and Citi, and judicial review shall be limited as provided by law.

b. Scope of relief. The arbitrator(s) shall be governed by applicabie federal, state, and/or local law
and shall be bound by applicable Citi policies and procedures. The arbitrator(s) may award relief
only on an individual basis. The arbitrator(s) shall have the authority to award compensatory
damages and injunctive relief to the extent permitted by applicable law. The arbitrator(s) may award
punitive or exemplary damages or attorneys’ fees where expressly provided by applicable law. The
arbitrator(s) shall not have the authority to make any award that’s arbitrary and capricious or to
award to Citi the costs of the arbitration that it's otherwise required to bear under this policy.
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20. Delivery of award to parties
The parties shall accept as legal delivery of the award the placmg of the award or a true copy thereof in
the mail addressed_to-a partyor-its_representative-at-the-last-known-address-via-certified-mail.—return

receipt, personal service of the award, or the filing of the award in any manner that's permitted by law.

21. Enforcement
The award of the arbitrator may be enforced under the terms of the Federal Arbitration Act (Title 9 U.S.
C.) and/or under the law of any state to the maximum extent possible. If a court determines that the

award isn't completely enforceable, it shall be enforced and binding on both parties to the maximum
extent permitted by law.

22, Judicial proceedings and exclusion of liability
a. Neither the AAA or FINRA, nor any arbitrator in a proceeding under this Policy, is a necessary
party in judicial proceedings relating to the arbitration.

b. Parties to these procedures shall be deemed to have consented that judgment upon the arbitration
award may be entered in any federal or state court having jurisdiction thereof.

23. Expenses and fees
Unless otherwise precluded by applicable law, expenses and fees shall be allocated as follows:

a. Filing fees. Citi shall pay any filing fee required by the AAA or FINRA, as applicable.
b. Hearing fees and arbitrator fees. Citi shall pay the hearing fee and arbitrator fee for the hearing.

c. Postponement/cancellation fees. Postponement and cancellation fees shall be payable, at the
discretion of the arbitrator, by the party causing the postponement or cancellation.

d. Other expenses. The expenses of witnesses shall be paid by the parly requiring the presence of
such witnesses. All other ordinary and reasonable expenses of the arbitration, including hearing
room expenses; travel expenses of the arbitrator, AAA, or FINRA representatives, as applicable;
and any witness produced at the arbitrator’s direction, shall be paid completely by Citi.

e. Legal fees and expenses, Each side shall pay its own legal fees and expenses subject to
Paragraph 23 (a) and (b) above. The allocation of expenses as provided for in items “a” through “d”
may not be disturbed by the arbitrator except where the arbitrator determines that a party’s claims
were frivolous or were asserted in bad faith.

24. Serving of notice

Any notices or process necessary or proper for the initiation or continuation of an arbitration under these
procedures, for any court action in connection therewith or for the entry of judgment on an award made
under these procedures, may be served on a party by mail addressed to the party or its representative at
the last known address or by personal service, in or outside the state where the arbitration is to be held,
provided that reasonable opportunity to be heard with regard thereto has been granted to the party. The
AAA or FINRA, as applicable, and the parties also may use facsimile transmission, telex, telegram, or
other written forms of electronic communication to give the notices required by these procedures,
provided that such notice is confirmed by the telephone or subsequent mailing to all affected parties.
Service on the other party must be simultaneous with the filing and be made by the same means.

25. Time period for arbitration
Any proceeding under this Policy must be brought within the time period provided for within the statute(s)
of limitations applicable to the claims asserted by the claimant.

26. Amendment or termination of arbitration policy
Citi reserves the right to revise, amend, modify, or discontinue the Policy at any time in its sole discretion
with 30 days’ written notice. Such amendments may be made by publishing them in the Handbook or by
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separate release to employees and shall be effective 30 calendar days after such amendments are

provided to employees and will apply prospectively only. Your continuation of employment after receiving
——such-amendmenis-shall-be-deemed-acceptance-of-the-amended-terms:

=" -21 Interpretatiomand applicatiomrof procedare-—— " ——— "~ o T ST e e
The arbitrator shall interpret and apply these procedures as they relate to the arbitrator's powers and
duties. All other procedures shall be interpreted and applied by the AAA or FINRA, as applicable. Except
as otherwise expressly agreed upon, any dispute as to the arbitrability of a particular claim made
pursuant to this Policy shall be resolved in arbitration.

28. Severability E

If any part or provision of this Policy is held to be invalid, illegal, or unenforceable, such holding won’t
affect the legality, validity, or enforceability of the remaining parts and each provision of this Policy will be
valid, legal, and enforceabie to the fullest extent permitted by law.

When you acknowledge this document you are acknowledging that you have read this policy; you
understand that it is your obligation to read this document carefully; and that no provision is intended to
constitute a waiver, nor to be construed to constitute a waiver, of your or Citi’s right to compel arbitration of
employment related disputes.

This form was electronically acknowledged by:

Name: Darlene Echevarria
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January 31, 2013

Andrea Smith
1605 Palm Leaf Drive
Brandon, Florida 33510

Dear Andrea:

We are pleased to extend you an offer to join CTI in AML Hub Ops GTS - Team D, a division of
Citi's Global Operations & Technology. We were impressed with your accomplishments, and are
confident that Citi can offer you a rewarding and challenging career opportunity.

This lfetter and any attachments ("Letter") set forth the terms of our offer. References herein to
"Citi" shall mean Citigroup Inc., its subsidiaries, and its and their affiliates. If you accept, you
will be joining a family of companies that serves 200 million customer accounts in nearly 100
countries and is bound together by a workforce comnutted to exceilence, and a workplace based
on mutual respect, where every employee can make a difference.

The terms of our offer are as follows:

Start Date:

Your anticipated start date will be February 19, 2013, or such other date we may mutually agree
upon, but generally no later than thirty days from the date of this Letter, subject to your
compliance with any employment termination notice that you may be required to provide to your
current employer.

Upon joining Citi, you will serve as AML Compliance Analyst, in AML Hub Ops GTS - Team D
within CTI, reporting to Mary Stevens.

Pre-Employment Requirements; )

This offer of employment is subject to satisfactory completion of all reference and background
checks (which will include a consumer or investigative consumer report, and a criminal
background check) and a pre-employment drug screen. Furthermore, you must provide
appropriate work authorization and, in compliance with the Immigration Reform and Control Act
of 1986, complete an Employment Verification Form [-9 and present proof of identity and
employment eligibility no later than 3 days after your start date. Please note that these reference
and background checks may not be completed by your start date. If the outcome of these checks
and the pre-employment screening are not satisfactory, this offer may be withdrawn and/or your
employment may be terminated immediately.

Please call 800-733-1676 (option 3) within 48 hours of accepting this offer to schedule a drug
test. Be prepared to identify yourself as a Citi candidate and provide your name and zip code
where you would like 1o take the test. You also may, be asked for the name of your HR
Representative or Recruiter who is Carlos Fernandez. Cancellations of the drug test are
prohibited. You may wish to consider whether to wait to resign from your current position until
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you receive notification from us of a satisfactory pre-cmployment drug screening.
Fingerprinting instructions will be provided to you.

You are required to complete your new hire paperwork and pre-employment screening prior to
your start date; failure to do so may result in a delay of your start date. Please remember to bring
acceptable documents for employment eligibility verification on your start date.

Orientation: '

On or after your first day of employment you will receive an email inviting you Lo complete Citi's
New Hire Orientation web-based training module. This seif-paced training module will provide
you an overview of Citi's history and our business, the health and welfare benefits you may be
eligible to receive™®, as well as other very important items that you will need to know as you begin
your career at Citi. When you have your Citi systemis access you can launch the training by
selecting the link in the email you receive, by viewing recommended/required training on the Citi
Learning Portal, or by using the following link: https:/training,citigroup.net

Please email: Lpsginquiries@citi.com if you are having difficulty accessing the training.
*For Citi Temps: the Health and Welfare section can be bypassed.
Location and Work Hours: .

Your primary work location will be Tampa, FL, and your regularly scheduled work hours shali be
determined. .

A copy of your new hire paperwork will be sent to you separately. If you have any questions
about completing your new hire paperwork, please contact Rehana Bhakeram at 813-604-2292.

Benefits:

As of your start date, you will be eligible to participate in Citi's comprehensive employee benefits
plans, subject to any exclusions and limitations in effect at the time of delivery. A benefits
package will be provided to you within a few weeks of your start date. You must enroll by the
deadline stated in your benefits package, which is generally 31 days after your stact date. Please
note that all compensation, benefits and other policiés, plans and programs are subject to change
at any time at management's discretion.

If you wish to enroll in your benefits prior to your start date, please review and follow the
instructions in the web site information booklet included in your new hire paperwork. You may
enroll on-line up to 45 days prior to your start date. If you enroll on-line, you will receive a
confirmation of your benefit elections approximately two weeks after your start date. If you wish
to change your benefit choices after enrolling on-line, you must do so no later than 31 days after
your start date, and you will need to call the Benefits Center at 1-800-881-3938 and follow the
prompts to the Health & Welfare option (#4) to speak with a Benefits Representative.

Once you have commenced employment and have been given access to Citi's intranet, you may
obtain more detailed information regarding cmployec benefits and services, as well as programs
and material for new employees, by visiting the Citi for You website at
http://www.citigroup.net/human_resources/.
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Base Salary:
Your annual base salary will be $44,000.00, payable in accordance with Citi's regular payroll
practices (which is paid bi-weekly, every other Friday).

Discretionary Incentive and Retention Award:

You will be eligible for a discretionary incentive and retention award, generally made on an
annual basis. Such awards are made at the discretion of management and, if made, will be based
upon a variety of factors, including your performance, the performance of your business, and the
performance of Citi, and for newly hired employees only, the length of time you have been in the
position during the performance year. Absent a separate written agreement to the contrary, and
except as specifically provided below, all awards are discretionary and you do not have aright to
receive such an award. Except as specifically provided below, in order to be eligible to receive an
award, you must be actively employed by Citi on the day you receive the award or award
notification, as the case may be, which is generally in the year following the year services are
performed, but no later than March 15 of the following year. Subject to Citi's policies, programs
and practices regarding such awards, including Citi's Capital Accumulation Program or Citi's
Deferred Cash Award Plan (collectively referred to as "CAP"), Citi reserves the right to grant all
or part of any discretionary incentive and retention award(s) in a form other than cash including,
for example, a deferred cash award, a contingent, deferred or restricted stock award, stock
options, and/or common stock equivalents (pursuant'to which awards denominated in cash
currency may be settled in Citigroup Inc. common stock or other compensation). Awards may be
subject to vesting conditions and other terms described in the award program documents in etfect
at the time of the award. Citi's policies, programs and practices with respect to discretionary
incentive and retention awards, including the types of awards offered and the award program
terms, may change at any time at Citi's discretion.

Prior Restrictive Covenants:
You represent and agree that you will abide by any pre—existing terms and conditions that are

contained in any contractual restrictive and other covenants you may have entered into with any
prior employer, client/customer or other person or entity, including (without linutation) any
covenants relating to the hiring or solicitation of employees, solicitation of clients/customers,
your employment by a competitor, or maintaining the confidentiality of proprietary information,
and your timely delivery to your current employer of any required notice of termination of vour
employment with it, as applicable. You further represent that your employment with Citi will not
violate any pre—existing restrictive or other covenant, and you understand that your employment
with Citi is contingent upon same. If you are subject to any such covenants, you will disclose and
provide copies of them to me prior to accepting this 1offcr.

Compliance Requirements:

You are required to obtain Citi's compliance approval for any outside business activity in which
you are currently involved. If you have any questions regarding these requirements, please call
the Qutside Activities hotline at 866-547-9144 and notify your HR representative.

Non-Solicitation: .
During your employment and for the one-year period following the resignation or termination of

your employment for any reason, you agree that you will not (a) engage in any conduct, either
t
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1]

individually or in concert with a third party, which directly or indirectly causes or attempts to
cause any Citi employee to leave the employment of: Citi, or (b} directly or indirectly, induce or
attempt to induce or otherwise counsel, advise, encourage or solicit any client or customer of Citi
to terminate their relationship with Citi or to transfer assets away from or otherwise reduce its
business with Citi. You acknowledge that should you breach this provision in any way, Citi will
suffer immediate and irreparable harm and that money damages will be inadequate relief.
Therefore, you acknowiedge and agree that, in addition to any other remedies, Citi will be entitled
to injunctive relief to enforce this paragraph, and you hereby consent to the issuance by a court of
competent jurisdiction of a temporary restraining order, preliminary or permanent injunction to
enforce Citi's rights herein.

Training and Licensing Requirements:

Your continued employment is contingent, among other things, upon your successful completion
of any and all training requirements for your position, including passing all applicabie exams. If,
in the future, Citi sets forth licensing requirements for your position, your continued employment
will also be contingent upon obtaining these licenses in a timeframe specified by the business.

Arbitration:

Any controversy or dispute relating to your employment with or separation from Citi will be
resolved in accordance with Citi's Employment Arbitration Policy as set forth in the Principles of
Employment which you will be required to sign as a condition of your Citi employment, the terms
of which are incorporated herein, A copy of the Princ_:iples of Employment is attached.

I acknowledge that I have received and read or have had the opportunity to read this arbitration
agreement. [ understand that this arbitration agrecmcnt requires that disputes that involve the
matters subject to the agreement be submitted to mediation or arbitration pursuant to the
arbitration agreement rather than to a judge and jury in court.

At-Will:

This offer should not be construed as a promise or guarantee of employment for any defined
period of time. Your employment relationship with Citi is "at will," which affords you and Citi
the right to terminate the relationship at any time for no reason or any reason not otherwisce
prohibited by law.

Confidential Information:

You agree that during your employment and after your employment with Citi terminates for any
reason, you will keep confidential and not disclose or use for any purpose not authorized by Citi
or required by law any personal, proprietary, confidential and/or secret information of or
regarding Citi, its business, products and services, methods, systems, and business plans, and
information (including personal information) regarding its current, former and prospective
employees, clients, or vendors, that you may have access to or acquire during the course of your
employment with Citi ("Confidential Information"). You further agree to promptly return all
Confidential [nformation upon the resignation or termination of your employment for any reason.
These obligations are further described in the Intellectual Property and Confidential Information
Agreement which you will be required to sign as a condition of your employment with Citi. A
copy of the Intellectual Property and Confidential Information Agreement is included in your new
hire paperwork and is available for your review prior to your acceptance of this offer upon
request. You acknowledge that should you breach this provision in any way, Citi will suffer
immediate and irreparable harm and that money damages will be inadequate relief. Therefore,
you acknowledge and agree that, in addition to any other remedies, Citi will be entitled 10
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injunctive relief to enforce this paragraph, and you hereby consent to the issuance by a court of
competent jurisdiction of a temporary restraining order, preliminary or permanent injunction to
enforce Citi's rights herein.

Taxes:

All compensation, payments, incentive and retention awards, stock, options, perquisites, and
benefits set forth in this Letter are subject to applicable federal, state and local taxes, and Citi will
withhold such taxes as it determines are required by applicable law or regulation. You will
remain obligated to pay all required taxes on all compensation, payments, incentive and retention
awards, perquisites, and benefits regardless of whether these amounts have been withheld or are
required to be withheld by Citi.

onfidential Offer: .
You agree to keep the terms of this offer strictly confidential, and further agree not to disclose this
offer or the terms thereof to any person or entity other than your attomey, accountant, tax advisor
and immediate family members, and as otherwise required or permitted by applicable iaw.
Nothing contained herein is intended to prohibit or restrict you or Citi from disclosing this offer (o
any government, regulatory, or self-regulatory organjization ("SRO"), or from responding to any
court order or subpoena, .

Media Inquiries and Statements:

Upon your acceptance of this offer, you agree that at no time shall you discuss any matters
affecting or concerning Citi with any member of the media unless a duly authorized
representative of the business in which you will work and Citi's Global Public Affairs group both
grant prior written consent. This requirement is not intended to supersede your rights and
obligations under the applicable law and Citi policy, including but not limited to Citi's policies
regarding media inquiries.

Severability:

In the event that any provision of this Letter shall be determined to be invalid or unenforceable, in
whole or in part, the remaining provisions of this Letter shall be unaffected thereby and shail
remain in [ull force and effect to the fullest extent permitted by law.

Merger of Terms: )

This Letter describes Citi's offer of employment. Any other documents, discussions, or
agreements that you may have had with us are not part of our offer unless they are described in
this Letter. If there is any conflict between this Letfer and the terms of the documents described
in this Letter, the terms of the documents will control. Further, any award or grant made to you
pursuant to any equity or incentive compensation or employee purchase plan or program,
including but not limited to any stock incentive plan, shall be treated pursuant to the terms of the
applicable program(s) or plan(s) and any changes thereto Please consuit the relevant prospectus
and any applicable supplement for the controlling terms. In the event of any conflict between the
terms of this Letter and those of the applicabie plan or program, then the terms of the plan or
program shall govern.

Modification; '

Except as otherwise provided herein, this Letter may not be modified except by a separate writing
signed by both you and the Senior Human Resources Officer for your business.

409A. of the Internal Revenue Code:
We agree that, unless any plan, program or arrangement referred to in this Letter provides for
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payments or awards that are subject to Section 409A of the Internal Revenue Code of 1986, as
amended, and the rules and reguiations promulgated thereunder (the "Code"), any payment or
award made pursuant to this Letter is intended to be a short-term deferral that is exempt from
Section 409A of the Code, and that this letter shall be administered in accordance with the short-
term deferral exception to Section 409A of the Code. You agree that if any payment or award to
be made pursuant to this Letter or any plan, program or arrangement referred to in this Letter is
determined to be subject to Section 409A of the Code, then such payment or award shall be
administered in accordance with Section 409A of the Code.

In addition, you hereby agree that if you are determined Lo be a "specified employee" (as defined
1n Section 409A of the Code), at the time of your "separation from service" (as defined in Section
409A of the Code) from Citi, then any payment, whether made pursuant to this Letter or any other
plan, program or arrangement sponsored by Citi, that is subject to Section 409A of the Code and
is payable on account of your "separation from service" shall be made on the date that is six
months after your "separation from service"” (or, if earlier, the date of your death).

Legal and Regulatory Compliance:

Notwithstanding anything in this Letter to the contrary, any payment or award made to you
pursuant to this Letter will be subject to any limitations, adjustments or clawback provisions
applicable to you to the extent required under (a) any applicable law, regulation, rule, regulatory
guidance or legal authority or (b) any policy implemented at any time by Citi in its discretion to
(i) comply with any legal, regulatory or govermmental requirements, directions, supervisory
comments, guidance or promulgations specifically including but not limited to guidance on
remuneration practices or sound incentive compensation practices promuigated by any U.S. or
non-U.S. governmental agency or authority, (ii) comply with the listing requirements of any stock
exchange on which Citi's common stock is traded or {iii) comply with or enable Citi to qualify for
any government loan, subsidy, investment or other program.

Expiration:

To accept this offer of employment, please review, sign and return one executed original of this
Letter to my attention within the next five business days, otherwise this offer of employment will
lapse.

We look forward to having you on board.
Sincerely yours,

WW

Carlos Fernandez %ﬂ
Recruiter
Citi Professional Recruiting

On Behalf of:
CTI

Accepted: Pqﬂd(l%CL 3m oy Da[e:m

{Candidate Printed Name
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';L“t&@—: Date: 02(0‘;3 [7-0\?9

L Cardidate Signature
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PRINCIPLES OF EMPLOYMENT

As you consider our offer of emnployment or continued employment with Citigroup Ine., its
subsidiaries, and its and their affiliates (collectively "Citi"), there are certain matters that we want
to clarify. First, you must observe the policies that we publish from time to time for employees.
These include a requirement that you maintain the highest standards of conduct and act within the
highest ethical principles. You must not do anything that may be a conflict of interest with your
responsibilities as an employee. These expectations are included in the U.S. Employee
Handbook, the Citi Code of Conduct, and any other policies that apply to your business sector or
to Citi employees generally. These documents are available for your review prior to your
acceptance of employment if you choose to review them. You will be asked to acknowledge
receiving a copy of the Employee Handbook and the Citi Code of Conduct on or before your start
date. Remember-it is your responsibility to read and understand these policies and expectations.
If you have any questions, now or in the future, please ask Human Resources.

Second, you must never use (except when necessary in your employment with us), nor disclose to
any unauthorized person within Citi or anyone not affiliated with Citi, any personal, proprietary
or confidential information you obtain as a result of your employment with us ("Confidential
Information"). This applies both while you are employed with us and after that employment
ends If you leave our employ, you may not access, disclose, use retain or take with you any
Confidential Information, or any writing or other record that relates to Confidential Information.

Third, your employment with us requires your full attention. You waive any rights to and further
agree to assign, and hereby do assign, any work of authorship, invention, discovery, development
or improvement made or conceived by you, either alone or jointly with others, during the time
you are employed by us which pertains to our business; arises out of your employment; is aided
by the use of time, materials, property or facilities of Citi; or is at Citi's request and expense
("Intellectual Property"). Works of authorship created within the scopc of your employment are
owned by Citi as "works for hire". In addition, in the event that you currently own rights in any
inventions or technologies (such as financial models, trading strategies or software programs) that
pertain to Citi's business ("Other Technologies"), you are required to notify your manager of the
existence and nature of such things prior to your employment with us. Unless you obtain a signed
written agreement from an authorized representative of Citi providing otherwise prior to your
employment with us, you agree to assign, and hereby do assign, to us any interest that you have in
such Other Technologies. Additionally you agree to assist Citi in connection with any effort to
perfect the assignment of Intellectual Property including Other Technologies; any controversy or
legal proceeding relating to Intellectual Property; and 1n obtaining domestic and foreign patent(s),
copyright or other protection covering Intellectual Property. You also must irrevocably waive
author's moral rights relating to Intellectual Property and not exercise such right in any manner.

Fourth, you agree ta follow our dispute resolution/arbitration procedure for resolving all disputes
{other than disputes which by statute are not arbitrable) arising out of or relating to your
employment with and separation from Citi.* This applies while you are employed by us as well
as after your employment ends. While we hope that disputes with our employees will never arise,
we want them resolved pramptly if they do arise. These procedures do not preclude us from
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taking disciplinary actions (including terminations) at any time, but if you dispute those actions,
we both agree that the disagreement wiil be resolved through these procedures. Qur procedures
are divided into two parts:

1. An intemal dispute resolution proccdure that allows you to seek review of any action
taken regarding your employment or termination of your employment which you think is
unfair.

2 In the unusual situation when this procedure does not fully resolve a dispute, and
such dispute is based upon a legally protected right (i.e., statutory, contractual, or common
law), we both agree to submit the dispute, within the time provided by the applicable statute
(s) of limitations, to binding arbitration as foliows:

. Before the arbitration facilities of the Financial Industry Regulatory Authority,
Inc. ("FINRA") if: (1) you're a registered person or hold a securities license(s) with a
self-regulatory organization and are employed by Citigroup Global Markets Inc.
("CGMI"); or, (2) you're a registered person or hold a securities license(s) with a self-
regulatory organization, you're employed by CGMI (the "Secondary Employer") and
another Citi affiliate (the "Primary Employer") (which together make you a "Dual
Employee”), and your dispute involves the Secondary Employer or activities related to
your securities license(s). In such Dual Employee instances, any other related disputes
you may have against your Primary Employer must be heard before the FINRA as
well,

.- Before the American Arbitration Association ("AAA") where you don't meet the
criteria above for FINRA arbitration, FINRA declines the use of its facilities, or you
are a Dual Employee and your dispute does not involve CGMI or activities related to
your securities license(s).

Arbitrations shall be conducted in accordance with the respective arbitration rules of the FINRA
or AAA, as applicable, then in effect and as supplemented by Citi's Arbitration Policy then in
effect ("Arbitration Policy”). A detailed description of the Arbitration Policy is included in the
Employee Handbook, and is available for review prior to your acceptance of employment if you
choose to review it, Again, it is your rcsponsibility to read and understand the dispute
resolution/arbitration procedure. If you have any questions, now or in the future, please ask
Human Resources.

Fifth, during your employment and for the one-year period following the resignation or
termuination of your employment for any reason, you; agree that you won't (a) engage in any
conduct, either individually or with a third party, which directly or indirectly causes or attempts to
cause any Citi employee to leave the employment of Citi, or (b) directly or indirectly, induce or
attempt to induce or otherwise encourage or solicit any clicnt or customer of Citi to terminate its
relationship with Citi, or to transfer assets away from or reduce its business with Citi.

Sixth, nothing herein constitutes a contract of employment for a definite period of time. The
employment relationship is "at-will" which affords either party the right to terminate the
relationship at any rime for no reason or any reason not otherwise prohibited by applicable law.
Citi retains the right to decrease an employee's compensation and/or benefits, transfer or demote
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an employee, or otherwise change the terms and conditions of any employee's employment with
Citi at any time with or without notice at its sole discretion.

We believe these matters are important to you as an employee and to us as an employer. Your
acceptance of our offer of employment with Citi constitutes your acceptance of the
aforementioned provisions,

Understood and agreed.

ey c2fon)20%
nature

7 ' Date

*These include, but aren't lunited to, g1l claims, detnands, or actions ulleging unlawful employment disccimination or other conduct under Title VI of the
Civil Rights Act of 1964, the C1vi} Righus Act of 1866, the Civil Rights Act of 1991, the Age Discrimination in Emnployment Act of 967, the
Rehabilitation Act of 1973, the Amencans with Disabilities Act of 1990. the Family and Medical Leave Act of 1993, the Fair Labor Standards Act of 1938,
the Equal Poy Act of 1963 1the Employee Retirement Income Sccurity Act of 1974, the Worker Adjustment and Retraining Notification Act of 1989. and all
amendmeats thereto and any other federal, state, or local statute or regulation or common law doctrine regarding employment. employment discimenation,
the terms and conditions of employment. termination of employmeat, tompensation. breach of contract. detamation, retaliation or whistieblower claims
nnd any claims arising under the Ciligroup Separanon Pay Plan.
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TN
U.S. 2013 Employee Handbook Receipt Form Citi

If you haven't already completed the Handbook acknowledgment, please return this form as directed by your business, but in
any event no later than 30 days after receipt.

https://welcome.citi.com/NewCitiOnlineForms/citihr/template/EmployeeHandbogk,.pdf

By signing below or executing the online acknowledgment receipt, you acknowledge that you've received the Handbook and
you understand that it's your obligation to read the Handbook and become familiar with its terms.

WITH THE EXCEPTION OF THE EMPLOYMENT ARBITRATION POLICY, | UNDERSTAND THAT NOTHING CONTAINED

INTHIS HANDBOOK, NOR THE HANDBOOK ITSELF, IS CONSIDERED A CONTRACT OF EMPLOYMENT, IN ADDITION
NOTHING [N THIS HANDBOOK CONSTITUTES A GUARANTEE THAT MY E ENT WILL CONTINUE FOR ANY
SPECIFIED PERIOD OF TIME. | UNDERSTAND THAT MY EMPLOYMENT WITH CIT1 1S AT WILL, WHICH MEANS IT
CAN_BE TERMINATED BY ME OR CITI AT ANY TIME, WITH OUR WITHOUT NOTICE, FOR NO REASON OR ANY
REASON NOT OTHERWISE PRCHIBITED BY LAW.,

| understand that appended to this Handbook is an Employment Arbitration Policy as well as the “Principles of Employment”
that require me and Citi to submit employment-related disputes to binding arbitration (see Appendix A and Appendix D). |
understand that it's my obligation to read these documents carefully. | also understand that no pravision in the Handbook or
elsawhere is intended to constitute a waiver, nor be construed to constitute a waiver, of my or Citi's right to compe! arbitration
of employment-related disputes.

Please sign here’ Date. 02/05/2013
Andrea Smith [

GEID Number. 1010232704

Please print your name
Andrea Smith
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Appendix A: The Employment Arbitration Policy

Statement of Intent

Citi values each of its employees and looks forward to good relations with, and among, all of its employees.
Occasionally, however, disagreements may arise between an indwidual employee and Citi or between
employees in a context that involves Citi.?

Citi believes that the resolution of such disagreements will be best accomplished by internal dispute
resolution and, where that fails, by external arbitration. For these reasons, Citi has adopted this
Employment Arbitration Policy (“Policy”). Arbitration shall be conducted either under the auspices of the
Financial Industry Regulatory Authority, Inc. ("FINRA") or the American Arbitration Association ("AAA”) as
follows:

» Before the arbitration facilities of FINRA if: (1)you're a registered person or hold a securties
license(s) with a self-regulatory organization and are employed by Citigroup Global Markets fnc.
("CGMI") or (2) you're a registered person or hold a securities license(s) with a self-regulatory
organization, you're employed by CGMI (the "Secondary Employer”) and another Citi affiliate
(the “Primary Employer”) (which together make you a "Dual Employee”), and your dispute
involves the Secondary Employer or activities related to your securities license(s). In such Dual
Employee instances, any other related disputes you may have against your Primary Employer
must be heard before the FINRA as well.

* Before the AAA where you don’t meet the criteria above for FINRA arbitration, FINRA declines
the use of its facilities, or you're a Dual Employee and your dispute doesn't involve CGMI or
activities related to your securities ficense(s).

Arbitrations shall be conducted in accordance with the respective arbitration rules of the FINRA or AAA as
applicable, then in effect and as supplemented by this Policy. Throughout this Policy there will be
references to AAA or FINRA, but only one set of rules applies to any particular proceeding.

Employment with Citi is a voluntary relationship for no definite pericd of time, and nothing in this Policy or
any other Citi document constitutes an express or implied contract of employment for any definite period of
time. This Policy doesn'’t constitute, nor should it be construed to constitute, a waiver by Citi of its rights
under the "employment-at-will" doctrine nor does it afford an employee or former employee any rights or
remedies not otherwise available under applicable law.

Scope of Policy

The Policy makes arbitration the required and exclusive forum for the resolution of all disputes arising out
of or in any way related to employment based on legally protected rights (i.e., statutory, regulatory,
contractual, or common-law rights) that may arise between an employee or former employee and Citi or its
current and former parents, subsidiaries, and affiliates and its and their current and former officers,
directors, employees, and agents (and that aren’t resolved by the internal Dispute Resolution Procedure)
including, without limitation, claims, demands, or actions under Title VII of the Civil Rights Act of 1964, the
Civil Rights Acts of 1866 and 1991, the Age Discrimination in Employment Act of 1967, the Older Workers
Benefit Protection Act of 1990, the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990,
the Family and Medical Leave Act of 1993, the Fair Labor Standards Act of 1938, the Equal Pay Act of
1963, the Employeec Retirement Income Security Act of 1974, the Worker Adjustment and Retraining

1 Citt refers to, individually and collectively, Citigroup Inc. and each of its subsidiaries and their affiliates

Citi #427 4/12/2010
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Notification Act, the Sarbanes-Oxley Act of 2002, and all amendments thereto, and any other federal,
state, or local statute, regulation, or common-law doctrine regarding employment, employment
discrimination, the terms and conditions of employment, termination of employment, compensation,
breach of contract, defamation, retaliation, whistle-blowing, or any claims arising under the Citigroup
Separation Pay Plan.

Except as otherwise required by applicable law, this Policy applies only to claims brought on an individual
basis. Consequently, neither Citi nor any employee may submit a class action, collective action, or other
representative action for resolution under this Policy.

Claims that an employee or former employee may have regarding Worker's Compensation or
unemployment compensation benefits aren’t covered by this Policy.

Nothing in this Policy shall prevent either party from seeking from any court of competent jurisdiction
injunctive relief in aid of arbitration or to maintain the status quo prior to arbitration. The Policy doesn’t
exclude the National Labor Relations Board from jurnisdiction over disputes covered by the National Labor
Relations Act or FINRA or the New York Stock Exchange ("NYSE") for matters over which FINRA or the
NYSE have jurisdiction.

This Policy doesn’t exclude the jurisdiction of the Equal Employment Opportunity commission (‘EEOC™")
and/or state and local human rights agencies to investigate alleged violations of the laws enforced by the
EEOC and/or these agencies. An employee isn’t waiving any right to file a charge of discrimination with
the EEOC and/or state or local human rights agency.

This Policy doesn’t require that Citi institute arbitration, nor is Citi required to follow the steps of the
Dispute Resolution Procedure, before taking corrective action of any Kind, including termination of
employment. However, if an employee disagrees with any such corrective action and believes that such
action violated his or her legally protected rights, he or she may institute proceedtngs in accordance with
the Policy. The results of the arbitration process are final and binding on the employee and Citi.

While all employees are obligated to arbitrate any dispute they may have with Citi, certain employees or
former employees are subject to the arbitration requirements of FINRA. In the event FINRA declines to
accept a particular claim under its ruies, then that claim will be subject to AAA arbitration under this
Policy.

Arbitration rules and procedures

Arbitration under this Policy shall be conducted pursuant to the Employment Dispute Resolution Rules of
the AAA or the rules for FINRA arbitration, in either case, “rules.” Citi has modified and expanded these
rules and procedures in certain respects. In particular, provisions covering fees and costs have been
modified so that many of the costs typically shared by the parties will be borne by Citi

To the extent any of the following rules or procedures are in conflict with the rules or procedures of
FINRA or the AAA at the time of the filing of an arbitration claim, the rules and procedures of FINRA or
the AAA, as applicable, shall govern.

1. [nitiation of arbitration proceeding

To initiate arbitration you must send a written demand for arbitration to the Director of Employee
Relations for Citi, The demand must be received by the Director of Employee Relations for Citi within the
time period provided by the statute of limitations applicable to the claim(s) set forth in the demand. The
demand shall set forth a statement of the nature of the dispute, including the alleged act or omission at
iIssue; the names of all persons involved in the dispute; the amount in controversy, If any; and the remedy
sought. Within 30 calendar days of receiving such demand, or as soon as possible thereafter, Citi shall
file the demand with the appropriate office of the AAA or FINRA. You'll also complete any other required
forms for submission of the claim for arbitration, such as the Uniform Submission Agreement, when filing
a claim with FINRA. For employees subject to FINRA arbitration, a claim may be initiated with Human

Citr #427 411212010
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Resources as outlined herein or pursuant to FINRA's Code of Arbitration procedure, which can be found

2. Appointment of neutral arbitrator(s}
Neutral arbitrator(s) shall be appointed in the manner provided by AAA or FINRA rules, as applicable

However, s Citi's intent that arbitrators be diverse, experienced, and knowledgeable about employment
related claims

3. Qualifications of neutral arbitrator(s)

No person shall serve as a neutral arbitrator in any matter in which that person has any financial or
personal interest in the result of the proceeding. Prior to accepting appointment, the prospective
arbitrator(s) shall disclose any circumstance likely to prevent a prompt hearing or to create a presumption
of bias. Upon receipt of such information, the AAA or FINRA, as applicable, either will replace that
person or communicate the information to the parties for comment. Thereafter, the AAA or FINRA, as
applicable, may disqualify that person, and its decision shall be conclusive. Vacancies shall be filled in
accordance with the AAA or FINRA rules, as applicable.

4. Vacancies

The AAA or FINRA, as applicable, is authorized to substitute another arbitrator if a vacancy occurs or if
an appointed arbitrator is unable to serve promptly.

5, Proceedings

The hearing shall be conducted by the arbitrator(s) in whatever manner will most expeditiously permit full
presentation of evidence and arguments of the parties. The arbitrator(s) shall set the date, time, and
place of the hearing, notice of which must be given to the parties by the AAA or FINRA, as applicable, at
least 30 calendar days 1n advance unless the parties agree otherwise. In the event the hearing can't
reasonably be compieted in one day, the arbitrator(s) will schedule the hearing to be continued on a
mutually convenient date.

6. Representation

Any party may be represented by an attorney or other representative (excluding any Citi supervisory
employee) or by himself or herself. For an employee or former employee without representation, the AAA
or FINRA, as applicable, may, upon request, provide reference to institutions that might offer assistance.

1. Confidentiality of and attendance at hearing

The arbitrator(s) shall maintain the confidentiality of the hearings unless the law provides to the contrary.
The arbitrator(s) shall have the authority to exclude witnesses, other than a party and the party's
representative(s), from the hearing during the testimony of any other witness. The arbitrator(s) also shall
have the authority to decide whether any person who isn't a withess may attend the hearing.

8. Po

The arbitrator(s) for good cause shown may postpone any hearing upon the request of a party or upon
the arbitrator’'s own initiative and shall grant such postponement when all of the parties agree thereto.

9. Oaths

Before proceeding with the first hearing, each arbitrator may take an oath of office and, if required by law,
shall do so The arbitrator(s) may require a witness to testify under oath administered by any duly
qualiified person and, if it's required by law or requested by any party, shall do so.

10. Stenographic record

In the event a party requests a stenographic record, that party shall bear the cost of such record. If both
parties request a stenographic record, the cost shall be borne equally by the parties. In the event the
claimant requests a stenographic record, Citi shall bear the cost of obtaining a copy of the record for

itself. In the event Citi requests a stenographic record, Citi also shall bear the cost of providing a copy to
the claimant.

Cit #427 4/12/2010
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11. Arbitration in the absence of a party

Unless the law provides to the contrary, the arbitration may proceed in the absence of any party or
representative who, after due notice, falls to be present or fails to obtain a postponement. An award shall
not be made solely on the default of a party. The arbitrator(s) shall require the party who's present to
submit such evidence as the arbitrator(s) may require for the making of the award.

12, Discovery

Discovery requests shall be made pursuant to the rules of the AAA or FINRA, as applicable. Upon
request of a party, the arbitrator(s) may order further discovery consistent with the applicable rules and
the expedited nature of arbitration.

13, Prehearing motions
The arbitrator(s) shall be authorized to consider and rule on prehearing motions, including dispositive
mations. Any ruling regarding such motion shalf be made consistent with Section 19 of this policy.

14, Evidence
The arbitrator(s) shall be the judge of the relevance and materiality of the evidence offered; conformity to
legal rules of evidence shall not be necessary

15, Evidence by affidavit and filing of documents

The arbitrator(s) may receive and consider the evidence of witnesses by affidavit but shall give it only
such weight as the arbitrator(s) deems (deem) it entitied to after consideration of any objection made to
its admission. All documents to be considered by the arbitrator(s) shail be filed at the hearing.

16. Closing of hearing

The arbitrator(s) shall ask whether the parties have any further proof to offer or witnesses to be heard.
Upon receiving negative replies, or if satisfied that the record Is complete, the arbitrator(s) shall deciare
the hearing closed and the minutes thereof shall be recorded.

17, Waiver of procedures

Any party who proceeds with the arbitration after knowledge that any provision or requirement of these
procedures hasn't been complied with, and who fails to state objections thereto in writing, shall be
deemed to have waived the right to object.

18, Yime of award

The award shall be made promptly by the arbitrator(s) unless otherwise agreed by the parties or
specified by law. The arbitrator(s) shall be instructed to make the award within 30 days of the close of the
hearing or as soon as possible thereafter.

19. Award
a. Form. The award shall be in writing and shzli be signed by the arbitrator(s). If either party requests,
such award shall be in a form consistent with the rules of the AAA or FINRA, as applicable Alf
awards shall be executed in the manner required by faw. The award shall be final and binding upon

the claimant and Citi, and judicial review shall be limited as provided by law.

b. Scope of relief. The arbitrator(s) shall be governed by applicable federal, state, and/or local faw
and shall be bound by applicable Citi policies and procedures. The arbitrator(s) may award relief
only on an individual basis. The arbitrator(s) shall have the authority to award compensatory
damages and injunctive relief to the extent permitted by applicable law. The arbitrator(s) may award
punitive or exemplary damages or attorneys’ fees where expressly provided by applicable law. The
arbitrator(s) shall not have the authority to make any award that's arbitrary and capricious or to
award to Citi the costs of the arbitration that it's otherwise required to bear under this policy.

Citi #427 4/12/2010
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20. Delivery of award tq parties

The parties shall accept as legal delivery of the award the placing of the award or a true copy thereof in
the mail addressed to a party or its represeniative at the last known address via certified mail, return
receipt, personal service of the award, or the filing of the award in any manner that's permitted by law.

21, Enforcement
The award of the arbitrator may be enforced under the terms of the Federal Arbitration Act (Title 9 U.S.
C.) and/or under the faw of any state to the maximum extent possible. If a court determines that the

award isn't completely enforceable, it shall be enforced and binding on both parties to the maxmum
extent permitted by law

22, Judicial proceedings and exclusion of liabjlity
a. Neither the AAA or FINRA, nor any arbitrator in a proceeding under this Palicy, is a necessary
party in judicial proceedings relating to the arbitration.

b. Parties to these procedures shall be deemed to have consented that judgment upon the arbitration
award may be entered in any federal or state court having jurisdiction thereof.

23. Expenses and fees
Unless otherwise precluded by applicable law, expenses and fees shall be allocated as follows:

a. Filing fees. Citi shall pay any filing fee required by the AAA or FINRA, as applicable.
b. Hearing fees and arbitrator fees. Citi shall pay the hearing fee and arbitrator fee for the hearing.

c. Postponementcancellation fees. Postponement and cancellation fees shall be payable, at the
discretion of the arbitrator, by the party causing the postponement or cancellation.

d. Other expenses. The expenses of witnesses shall be paid by the party requinng the presence of
such witnesses. All other ordinary and reasonable expenses of the arbitration, including hearing
room expenses; travel expenses of the arbitrator, AAA, or FINRA representatives, as applicable,
and any witness produced at the arbitrator's direction, shall be palid completely by Citi

e. Legal fees and expenses. Each side shall pay its own legal fees and expenses subject to
Paragraph 23 (a) and (b) above. The allocation of expenses as provided for in items "a” through "d”
may not be disturbed by the arbitrator except where the arbitrator determines that a party's claims
were frivolous or were asserted in bad faith

24. Serving of notice

Any notices or process necessary or proper for the initiation or continuation of an arbitration under these
procedures, for any court action in connection therewith or for the entry of judgment on an award made
under these procedures, may be served on a party by mail addressed to the party or its representative at
the last known address or by personal service, in or outside the state where the arbitration is to be held,
provided that reasonable opportunity to be heard with regard thereto has been granted to the party. The
AAA or FINRA, as applicable, and the parties also may use facsimile transmission, telex, telegram, or
other written forms of electronic communication to give the notices required by these procedures,
provided that such notice is confirmed by the telephone or subsequent mailing to all affected parties.
Service on the other party must be simultanecus with the filing and be made by the same means.

25. Time period for arbitration

Any proceeding under this Policy must be brought within the time period provided for within the statute(s)
of limitations applicable to the claims asserted by the claimant.

26. Amendment or termination of arbitration policy

Citi reserves the right to revise, amend, modify, or discontinue the Policy at any time in its sole discretion
with 30 days’ written notice. Such amendments may be made by publishing them in the Handbook or by

Citi #427 4712/2010
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separate release to employees and shall be effective 30 calendar days after such amendments are
provided to employees and will apply prospectively only. Your continuation of employment after receiving
such amendments shall be deemed acceptance of the amended terms.

21, Interpretation and application of procedure .

The arbitrator shall interpret and apply these procedures as they relate to the arbitrator's powers and
duties. All other procedures shall be interpreted and applied by the AAA or FINRA, as applicable. Except
as otherwise expressly agreed upon, any dispute as to the arbitrability of a particular claim made
pursuant to this Policy shall be resolved in arbitration.

28, Severability

If any part or provision of this Policy is held to be invalid, illegal, or unenforceable, such holding won't
affect the legality, validity, or enforceability of the remaining parts and each provision of this Policy will be
valid, legal, and enforceable to the fullest extent permitted by law.

When you acknowledge this document you are acknowledging that you have read this policy; you
understand that it is your obligation to read this document carefully; and that no provision is intended {o
constitute a waiver, nor to be construed to constitute a waiver, of your or Citi's right to compel arbitration of
employment related disputes.

This form was electronically acknowledged by:

Name: Andrea Smith

Date  02005/2013
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AAA ARBITRATION PANEL

DARLENE ECHEVARRIA. on her own behalf and
others similarly eituated,

Claimants.
Case No.
v,

CITIGROUP, INC., a Foreigm Profit Corporation
and CITIBANK. N.A

Respondoents.

/

NATIONWIDE COLLECTIVE ACTION ARBITRATION SUBMISSION

Claimant, DARLENE ECHEVARRIA (*Smith” or “Claimant™, on behall of
hersell and other “Anti-Money Laundering Analyst” or "AML” vroployees und hmner
empiovees similarly situated, by and through undersigned counsel. files this
Natwonwide Collective Action  Arbitration  Submisston  against  Hespondente
CITIGROUP. INC., CCITIGROUPY), and CITIBANK, NA. CCITIBAXK?
{rolleetively "Respondents”) and states as follows:

NATURE OF THE ACTION

iw

1. Claimant alleges on behalf of hersell and other similarly sivvoted aevent
and former "Anti-Money Laundenimg Analyst” employees of the Regpondent= who clow
{6 optinte this aetion, pursuani to the FFair Labor Standards Act CFLSAL 20 U B0 8§
916{H). thar they are: (i) entitled to-wapaid wages from Respondents for overtime wik
for which they did not receive overtime promium pay, as reguired by law, {n endtled to
Liyuidated damages pursuant to the FLSA, 28 U.S.C. §§201 of seqd and Qo) declararory

rehief pursuant to 28 U.S.C. §2201.

75



JURISDICTION
2 Junisdiction before this Tribunal 1s proper as Respondents voguired

-

Clowmant and nther AML eriployees to execute arbitration agreements electronteally
PR

which required disputes to be submitted to arbitration.  Bespondents are o

posso-sion of the execnted-arbitration agreement(s).

PARIIES
3. At all times materal hercto, Claimant was a rezident of the Stawe of
Florida.
4. Farther at all times material hereto, Claimant was a noncexempt

“Anti-Money Laundering Analyst” and performed related activities for Respondents.

A, At all times material hereto Respondent, CITIGROUP. was, wand
continues to he a Delaware Corporation.

i, At all times material herero. Respondent, CITIGROUR, was, sind
continues 10 be. engaged in business o Flovida, with muluiple places of busimnea~
and around Tampa, Florida.

i At all times material hereto Respondent, “CITIBANK was. and
continues o be a subsidiary of “CITIGROUP.”
1. At all times matermal hereto, Respondent. “CTTIBANK" had and
coniinues 1o have multiple places of husiness in and around Tampa. Flovida
COVERAGE
4. Ar all times materal herefo Claimant was Respondents” “employoec”

within the moeaning of the FLSA.

Page 2 ol 9
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1. Ar all times materad heveto, Respondents were Claimants “emplover”
within the meaning of the FLSAL

11, Respondents were, and continue to be, an “emploner’ within the
meanng of the FLSA.

12, At all umes material hereto, Respondents were, and continue to be, "an
enterprise engaged in commercee” within the meaning of the FLSAL

13, At all times material hereto, Respondonts were, and contmue to be. un
enterprise engaged in the “production of goods for commerce” within the meaning of
the FLSA

1L Acall tiines material hereto, Respondents were, and confinue to be, un
enterprise engaged in the “producton of good {or commerce” within the mueaning of
the FLSA.

15, At all times material horeto, the annual gross revenue of Respondents
was 11 excess of $500.000.00 per annum.

16, At all times matevial hereto. Respondents had twa (2) or more emplovees
handling, seiling. or otherwise workineg on goods or materials that hoad been moved in
ov produced for commerce. includimg but not limited to office supplics. telephones and
other computor and office eguipment.

17, ool times hereto, Claimant was “engiged 1in commeree” and subject to
wmdividual coverage of the FLSA. because she regularly engaged in miers=taie
communications via email. fax and telephone. throughaut her emplovment

18, At all times hereto, Claimant wa s engaged in the “productinon of coods for

commeree” and subject to the individual coverage of the FLSA.
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STATEMENT OF FACTS

14, Respondents are global financial company providing products and
services throughout the United States,

200 At all times relevant heroto, Claimant was emploved by Respondents as
an “Anti-Money Laundering Analest ™

21, Claymant worked in this capocity {rom about January 2013 to August
2015,

22, Chlamant and those similarly sitvated w her routinely worked 1 excess
of forty (41 hours per week as part of therr regalar joh duties.

22, Despite working more than forty (40) hours per week, Respondents fuled
to pav Claimany, and those similarly situated {o hor, vvertime compen=atinon ai a vt
o time and a half hey regular ¥owe of pay for hours worked over forty in a workwecek.

24.  Respondent claszified Claimant as exempt from overtame.

25, Respondent elassified all Anti-Aoney Laundering Analyvsts a- exerapt
from overtime.

2B, Respondents hr;wé coploved and continue to employ hundveds of veher
individual~ a8 “Anti-Money Lauvndering AnalysC employees who periormed amd
continue to perform the same or sinmilar jub duties under the same pay provison a3
Claimant and the elass members nationwide,

27 Respondents have violated Title 20 US.C. 8207 {the “FLSA™ and
continuing to date, in that®

2. Claimant worked in excess of forty (40) hours per weok for hor poriod

of employment with Respondents:
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b Ne pavments. or insufficient payments andfor provisions for
payment, have heen made by Respondents o properly eompensate
Claimant at the statutory vafe of one and une-half times Clatmant'=
regular rate for those hours worked in exeess of forty (30) hours por

work week as provided by the FLEA and
¢. Respondents have failed te mamtain proper {ime records e

mandated by the FLSAL

2% Cluimant has retained the law fivm of MORGAN & AMORGAN, PA ta
reprosent her in this Bigation and has agreed Lo pav the firm a reasonable fec for 1e

SEreices,

COLLECTIVE ACTION ALLEGATIONS

29, Clamant and the clas~ members were all “Anti-Money Launderine
Analvets” and porformed the came or similar job dutics as one anothisr 1z that the
conducted searches, gathered data, and vecorded evidenee from Respondents iternal
svsiems and other sources, for the purposce of providing reports regavding suspiereys
{ransactions to Respondents’ Semor Management and Comphianece.

3 Further. Claimant and the class members were <ubiecied 1o the same
LAY Provisions in that they were not compens=uied at Umwe and-one-half for all hours
workod in excess of 40 hours in a workweok, Thus, the class members are owed
overtime wages for the same reasons as Clmant,

31, Respondents failure to compensate employees for hours worked in

excess of 40 hours in a workweek as roquired by the FLSA results from a policy or

practice of failure to assure that "Anti-Money Laundering Analysts” aredwere paned for

Pupe S of 9
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overtime hours worked based on the Respondents’ crroneous miselassification of its
“Antr-Money Laundering Analvst” employ ces a- exempt {rom overtime.

32, Thas poliey or practice was applicable to Claimant and the class
members, Application of this poliev or practice does/did not depend on the personal
civeumstances of Clatmant or these joining this lawsuit. Rather, the same polwy or
practice which resulted in the non-payment of overtime to Clatmant applicd and
continues to apply to all dlass members  Accordingly, the cluss members are proporly

defined as:

All "Anti-Money Laundering Analvst=" who worked for Bespondents

nationwide within the last three vears who were not compensated at

time-and-one-half for all hours worked in excess of 40 hours in ono or

more workweeks.

38.  Respondents knowingly, willfully, or with reckless disregard carried out
itr ilegal pattorn ur practice of failing to pay overtime compensation with respect fo

H

Claimant and the clags members.

34.  Respondents did nos act in geod faith or reliance upon any of the
following in formulating it= pay practices: (a) case law. (h) the I'LSA. 29 11.5.C. § 201,
¢t seq., (o} Department of Labor Wage & Howr Opinion Letters or {d} the Cede of
Foderal Regulatiuns.

35, During the relevant period, Respondents violated § 7(a0(1) and § 135G (2.
by emploving employecs in an enterprise engaged m commerce or in the praduction of
soods for commerce within the meaning of the FLSA as aforesaid. for one or more
workweeks without compensating such employoes for their work at a rate of ut least

the time and-once-half fov 4l hours worked in excess of 40 hours in a work waees.
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36, Respondents have acted willfully in failing 1o pay Claimant and the olass
members in accordance with the law,

37.  Respondents have failed to maintain aceurate recovds of Cluimant’s and
the cinss members” work hours in aceordance with the law.

COUNT 1
VIOLATION OF 29 U.S.C. §207 QVERTIME COMPENSATION

38, Claimant realleges and reavers paragraphs 1 throuch 37 of the
Conmplaine a=)f fully set forth herein.

38, From at least Javuary, 2012, aad continuimg to date, Claimant worked
in excess of the forty (40) hours per week for which Claimant was not compensated a
thu statutory rate of one and one-half times Claimant’s regular rate of pay.

40.  Claimant was. and 1= entitled 1o be paid at the statutory rate of one amd
ane-half tines Claamant's regular vate of pav {or those howrs worked i excoss of forv
(40} hours.

11, At all umes material heveto, Respondents failed, and continue to fail fo
maintn proper ame records as mandated by the FLSAL

4

o

To dare, Respondents contimue o il thewr “Anti-Money Laundoering
Analvets” emplovees their FLSA mandated overtime pay. despite then recognition
that their position s non-exempt and eotitled to same.

44, Respondents actions in this reoard were/ave willful and/or <howed/show
reckless disvegard for the provisions of the FLSA as evidenced by s continaed fiilues
e compen=ate Claimant at the statuinry rate of one and one-hall tmes Clabmand's

regular vate of pay for the houwrs worked 1 exeess of forty (40) hours per weeks when
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they knew, or should have known. such was, and is due.
44, Respondents have faded to properly disclose or apprise Claimant of

i

Clatmant's vghtg under the FLEAL
45, Due wo the mtentional, willful and walawful acts of Respondents.
Claimanr suffered and continue to suffer damages and lost compensation for time
worked over farty (40) hours per week. pius Hquidated damages.
46, Claimant is entitled 1o an award of reasenable nttorney’s fees and costs
pursuant 10 29 U.S.C. §2160).
PRAYER FOR RELIER
Wherefore, Clatmant on behalf of herself and all other similarly siunted Collective
Action Members, respectfully requests that this Trvibunal grant the following relin
4. Designation of this action a= a cullective action on behulf of the Colleotive
Action Members and prompt issuance of notice pursuant (v 2GS0y
2160b) to all similarly situated members of an FLSA Opr-ln Class,
appraising them of the pendency of this action, permitting thom to »-sevt
timely FLSA claims in this action by filing individual Consents 1o Sue
pursuant to 29 U.S.C. §2160) and appointing Clainmat aud bes cowsel te
represent the Collective Action membera!
b. A declaratory judement that the practices complained of herein are
unlowful under the FLS
e, An imjunction agamst the Respondent sz and its officers, agents, surces=ors.
employees. representatives and any and all persons in coneert with i as

provided by law, from cngaging in each of the unlawful practices. 1o Gotes
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Dated”

li.

and patterns sct forth heroin:

An award of unpaid overtimie compensavion due ander the FLSA:

An award of liquidated damages a~ a resul{ of the Respondents’ willful

83

fatlure 1o pay wages and overtime compensation pursuant 10 29 1U.S.0§ 216G

An award of prejudgment and post judgment interest

Anavard of costs and expenses of this action together with roasonable

attornevs” and expert fves and

Such other and furiher reliof ax thiy Trmbunal deems just and proper.

March &5 2014,

Respectiully submitted.

ot
- R

Ee

2l e

CORvsn Morgan, Eeg.
Florida Bar No. 0015527
Curlos V. Leach

Florida Bar Number 5 103021
Morgan & Morgan. P.A.

20 N, Orvange Ave.. 16th Fleoy
P.O. Box 4979

Orlando, FL3280:2-497Y
Telephane: (407) 120-1414
Facsimile:  (407) 4258171

Emanl: BMergantiovthepe ol

Emad: Cleachwlorthepeoplocown

Andrew. R Frisch, Esq

Florida Bar No. 27777

Morgan & Morzan, PA.

GOO N Pine Island Road. Suite 400
Plantntion, 'L 33324

Telephone: (954) 318-0204
Facsimile: (454) 333-3516

Ermailt AFrisch@forthopeoplecom
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AAA ARBITRATION PANEL

DARLENE ECHEVARRIA. on her own behal[and
others similarfy sitaated,

Claimanis,
Case N
kYR

CITIGROGUP, INC. 2 Foreign Profit Corporatiop
amd CTTIBANK  NLAL

Respondents,

,’,

NOTICE OF FILING NOTICE OF CONSENT 1O JOIN

Claimant, DARLENE ECHEVARRIA. on her own bebull and others simiburty situaed.
gives notice of (ling the attached Notices of Consent o Join as 1o DARLENE BCHEVARRLA.

DANIFLILE LUCAS, YADIRA CAI DFRON . KELLEIGH SCWEPKS and ANDIREA SMIT

Dated this 28" dav of Maich, 2014,
,’t
Ruspect f};’%j}' suhmitted,
yand
i e

& s

S
R

n Morgan, Fxq.
Flosida Bur N 015527
Carlos V. Leach

Florida Bar Number 340021

Morgan & Morgan, PA.

20N Orange Ave,, [61h Floor

PO Boy 4979

Orfandn, FL 32802-4979

Telephone: (407} 4201414
FFacsimile: (447 425-8171
Lmail: RMuorgaids fothepeople.com
Fail: Cleach@ forhepeople com

Andrew R, Frisch, Esq.
Flanda Bar No. 29777
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Morgan & Morgan, P.A.

00 N, Pine Istand Road. Suite Wi}
Plantaton, B 23324

Telephone: (934) 3180268
Facsimite: (954) 335-35315

Femail: Abrischie forthepeople.com

CERTIFICATE OF SERVICE

FHEREDRY CERTIEY that the alove and foregoing Notice of Filing Notices of Coasent
bl

o Join of Claimants, has been served awlong with the Arbiration Submission this 287 day o

March, 2004, 7/

(. Ryan Morgan, Fsq.
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<t biehalf of other similarly situated individuals,

Plainiii(s),
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Defendantish.

CONSENT T JOIN COLLECTIVE ACTION AND BT REPRUSENTED BY

i

Trater

MORGAN AND MORGAN A,

BTSN

L Beedens U5 EGacent ta join the above styled lawsuit seeldng
damages for unpaid wages ander the FLEA;

¥ ure similavly sitoated 0 the named Plaintiff in this matter Heeavse 3
performed similar dutiey lor the Defendant(s) sud was pald in the same
regarid s the nuwmed Plabutifl

I autharize the named Plaintifl o file sud proseente the above yefevenced
matter tn my same and on my behalf and desiguate the uamed Plaiotifitn
wmake deelsiony on my beball concersing the Jitlgution, inciading
negotinting a resolwtion of mry elims;

I agree to be represented by DMorgan and Morgeo DA, counsel for the
named Plaintiff; and

In the event this action gets conditionally certified and then deceriified, 1
authorize Plaingfl’s connsel to vreuse this eonsent form fo refile iy
clatms in 2 separate or related setton agningt Defondam{s)
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Addeess: ofe may counsed

Mlorgan sud Morgnn PLA
660 N, Pine Istand Baad
Suite 400

Plantatlon, Florids 33314
{BGG) 344-7493
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AMERICAN
- ARBITRATION
ASSOCIATION®

INTERNATIONAL CENTRE 1101 Laurel Oak Road, Suite 100
FOR DISPUTE RESOLUTION® VoorheeS, NJ 08043
Telephone:(856)435-6401

April 14,2014

VIA E-MAIL

C. Ryan Morgan

Morgan & Morgan, PA

20 North Orange Avenue, Suite 1600
Orlando, FL 32801

VIA USPS

Citibank, N.A.

399 Park Avenue
New York, NY 10043

Case Number: 01-14-0000-0324

Darlene Echevarria, on her own behalf and others similarly situated
_VS_
Citibank, N.A.

Dear Representatives:

The claimant has filed with us a Demand for Arbitration for administration of a dispute arising out of a contract between the
above-referenced parties. This contract has not been provided. We will need a full copy of this agreement before we can
proceed with this case.

The Association requests that either Claimant or Respondent provide a contract ¢lause providing for administration by the
American Arbitration Association. If there are additional documents that discuss arbitration procedures to be followed, such
as an employee handbook, please also provide a copy of those documents.

Additionally, if there is a court order or joint stipulation in place compelling the ‘matter to arbitration, please include a copy of
such order or joint stipulation.

Please provide the above requested information on or before April 28, 2014.

The Association reviews every employment case that is filed with us to determine if our Employment Due Process Protocol
applies to the case. The Association will notify the parties of the outcome of our review. Please feel free to contact me if you
have any questions.

Sincerely,

/s! Kristen Cofttone

Kristen Cottone

Case Filing Coordinator

Direct Dial: (856)679-4615

Email: CottoneK@adr.org

Fax:(877)304-8457

Supervisor Information: Tara Parvey, 856-679-4602, parveyt@adr.org
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Representing Management Exclusively in Workplace Law and Related Litigation

Jackson Lewis P.C. ALBANY, NY GRAND RAPIDS, MI MORRISTOWN, NJ RALEIGH-DURHAM, NC
- - 390 North Orange Avenye | ALBUQUERQUE,NM GREENVILLE, SC NEW ORLEANS, LA RAPID CITY, SD
a c ks 0 n | eWI S Suite 1285 ATLANTA, GA HARTFORD, CT NEW YORK, NY RICHMOND, VA
AUSTIN, TX HOUSTON, TX NORFOLK, V.
Orlando, Florida 32801 L VA SACRAMENTO, CA
BALTIMORE, MD INDIANAPOLIS, IN OMAHA, NE SAINT LOUIS, MO
- Attorneys at Law Tel 407 246-8440 | pymvGHAM, AL JACKSONVILLE, FL ORANGE COUNTY,CA  SAN DIEGO, CA
Fax 407 246-8441 BOSTON, MA LAS VEGAS, NV ORLANDO, FL SAN FRANCISCO, CA
www.jacksonlewis.com CHICAGO, IL LONG ISLAND, NY PHILADELPHIA, PA SAN JUAN, PR
CINCINNATI, OH LOS AN X TTLE,
MY DIRECT DIAL is: 407-246-8404 CLEVELAND, gH MMH(I;E ﬁ “ f’g;?:c:z PA :‘i:\\M.FORZA
3 3 cT
—— — MY EM: ‘DDRESS 18 SBERTN@JACKSONLEWIS:COM R . >
M KILADD 58 JACKSO - DALLAS, TX MIAMI, FL PORTLAND, OR TAMPA, FL
DENVER, CO MILWAUKEE, WI PORTSMOUTH, NH WASHINGTON, DC REGION
DETROIT, MI MINNEAPOLIS, MN +  PROVIDENCE, R WHITE PLAINS, NY

April 15,2014
VIA ELECTRONIC MAIL
Kristen Cottone
Case Filing Coordinator
American Arbitration Association
1101 Laurel Oak Road
Suite 100
Voorhees, NJ 08043

RE: Darlene Echevarria v. Citigroup, Inc., et al.
. Case No.: 01-14-0000-0324
Dear Ms. Cottone:

Our office has been retained to represent the Respondents, Citigroup, Inc. and Citibank,
N.A., in connection with the above-referenced matter. Please accept this correspondence as our notice
of appearance and direct all future correspondence to our attention.

On or about March 28, 2014, Claimant, Darlene Echevarria, filed the instant complaint
alleging violations of the Fair Labor Standards Act (“FLSA”). Claimant captioned the complaint as a
nationwide collective action. However, the Employment Arbitration Policy at issue specifically states
that, “neither Citi nor any employee may submit a class action, collective action, or other representative
action for resolution under this Policy.” By entering into the Employment Arbitration Policy, Claimant
explicitly waived her right to bring a collective, class or any other form of representative action in
arbitration or otherwise. A copy of the applicable Employment Arbitration Policy is attached.

The AAA’s policy on class arbitrations expressly provides that it does not accept
demands for class arbitration where the underlying agreement prohibits class claims unless a court order
directs otherwise. Here, the parties contractually agreed to prohibit the arbitration of class or collective

claims. Second, there is no court order directing the AAA to administer this matter as a class or
collective action.

For these reasons, Respondents respectfully request that the AAA reject Claimant’s
demand for a nationwide collective arbitration and only accept her individual claim.

If you have any questions, please do not hesitate to contact us.
Very truly yours,

JACKSON LEWIS PC

N Sloect

Stephanie L. Adler-Paindiris
Nicole A. Sbert
SLA-P/NAS/dl
Enclosure
cc: C.Ryan Morgan, Esq. (via e-mail)
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Appendix A: The Employment Arbitration Policy

——---———"Statement-ofintent

Citi values each of its employees and looks forward to good relations with, and among, all of its employees.
Occasionally, however, disagreements may arise between an individual employee and Citi or between
employees in a context that involves Citi."!

Citi believes that the resolution of such disagreements will be best accomplished by intemal dispute
resolution and, where that fails, by external arbitration. For these reasons, Citi has adopted this
Employment Arbitration Policy (“Policy”). Arbitration shall be conducted either under the auspices of the
Financial industry Regulatory Authority, Inc, (“FINRA”) or the American Arbitration Association (‘AAA”) as
follows:
* Before the arbitration facilities of FINRA if: (1)you’re a registered person or hold a securities
license(s) with a self-regulatory organization and are employed by Citigroup Global Markets Inc.
(“CGMI") or (2) you re a registered person or hold a securities hcense(s) with a self-regulatory
organization, you're employed by CGM!I (the “Secondary Employer” "YVand ancther Citi affiliate
(the “Primary Employer”) (which together make you a “Dual Employee”), and your dispute
involves the Secondary Employer or activities related to your securities license(s). In such Dual

Employee instances, any other related disputes you may have against your Primary Employer
must be heard before the FINRA as well.

* Before the AAA where you don't meet the criteria above for FINRA arbitration, FINRA declines

the use of its facilities, or you're a Dual Employee and your dispute doesn't involve CGMI or
activities related to your securities license(s).

Arbitrations shall be conducted in accordance with the respective arbitration rules of the FINRA or AAA, as
applicable, then in effect and as supplemented by this Policy. Throughout this Policy there will be
references to AAA or FINRA, but only one set of rules applies to any particular proceeding.

Employment with Citi is a voluntary relationship for no definite period of time, and nothing in this Policy or
any other Citi document constitutes an express or implied contract of employment for any definite period of
time. This Policy doesn't constitute, nor should it be construed to constitute, a waiver by Citi of its rights
under the “employment-at-will” doctrine nor does it afford an employee or former employee any rights or
remedies not otherwise available under applicable law.

Scope of Policy

The Policy makes arbitration the required and exclusive forum for the resolution of all disputes arising out
of or in any way related to employment based on legally protected rights (i.e., statutory, regulatory,
contractual, or common-law rights) that may arise between an employee or former employee and Citi or its
current and former parents, subsidiaries, and affiliates and its and their current and former officers,
directors, employees, and agents (and that aren't resolved by the internal Dispute Resolution Procedure)
including, without limitation, claims, demands, or actions under Title Vil of the Civil Rights Act of 1964, the
Civil Rights Acts of 1866 and 1991, the Age Discrimination in Employment Act of 1967, the Older Workers
Benefit Protection Act of 1990, the Rehabilitation Act of 1973, the Americans with Disabilities Act of 1990,
the Family and Medical Leave Act of 1993, the Fair Labor Standards Act of 1938, the Equal Pay Act of
1963, the Employee Retirement Income Security Act of 1874, the Worker Adjustment and Retraining

1 Citi refers to, Individually and collectively, Citigroup Inc. and each of Its subsidiaries and their affiliates.

Citi #427 4/12/2010
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1
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kaﬁm%ﬁ\w g SR A 1101 Laurel Oak Road, Suite 100
AREITRATION 4o pegptia e i s Voorhees. NJ 08043
ASSOCIATION ' T oarhees. 3

Telephone:(856)455-640(

April 28. 2014
V1A E-MAIL

C. Ryan Morgan

Morgan & Morgan. PA

20 North Orange Avenue, Suite 1600
Orlando, FL 32801

Andrew Frisch

Morgan & Morgan, PA

600 North Pine [sland. Suite 400
Plantation. FL 33324

Carlos Leach

Morgan & Morgan, PA

20 North Orange Avenue. Suite 1600
Orlande, FL 32801

Case Number: 01-14-0000-0324

Darfene Echevarria, on her awn behalf and others similarly situated
A\.’S_

Citibank, N.A.

Dear Counsel:

The AAA s in receipt of a copy of the contract between the parties. In accordance with the AAA's policy on class arbitrations. we canot
administer this matter as a class action since the agrecment between the parties prohibits class claims. The parties may proceed with this
matter on an individual basis.

If claimant is in agreement to proceed with this matter on an individual basis, please notify the AAA and the apposing party by May 7.
2014. Absent receipt of correspondence by that date the AAA will close its file on this matter.

Please conact me if you have any guestions.

Sincerely,

s/ Kristen Cottone

Kristen Cottone

Case Filing Coordinator

Direct Dial: (§56)}679-4615

Email: CotteneK{@adr.org

Fax:(877)304-8457

Supervisor Information. Tara Parvey, 836-679-4602, parveyrd adr.org

ce: Swephanie L. Adler-Paindiris (e-mail)
Aicole A, Shert (e-mail)
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES
ATLANTA BRANCH OFFICE

CITIGROUP TECHNOLOGY, INC. AND
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.
and CASE 12-CA-130742

ANDREA SMITH, An Individual

ORDER ACCEPTING STIPULATED RECORD; WAIVER OF HEARING;
ASSIGNMENT OF JUDGE AND ESTABLISHING BRIEFING DATE

On October 8, 2014, the Parties filed a Joint Motion and Stipulated Record seeking
approval of the Motion and Stipulated Record and set a time for filing briefs in this
matter. The Parties stipulate and agree all documents attached to the Motion, as exhibits,
are authentic and relevant and the stipulated facts and exhibits are not in dispute, and,
represent a full and complete record necessary for the finder of fact to issue a decision.
The Parties stipulate no oral testimony is necessary or desired and the Parties expressly
waive a hearing before an administrative law judge.

After reviewing the Parties’ submissions, I accept the Stipulated Record and the
Parties’ waiver of a hearing in this matter. I hereby assign the matter to Judge Donna
Nutter Dawson for preparation of a decision in this mater on the Stipulated Record, with
attachments, and direct that she serve on the Parties her decision in this matter. I further
order that the Parties’ have until close of business November 10, 2014, to file briefs in
this matter.'

SO ORDERED.

Dated at Atlanta, Georgia this gTH day of October, 2014.

William N. Cates
Associate Chief Judge

No extensions of time for the filing of brief will be granted.
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Order Accepting Stipulated Record; Waiver of
Hearing; Assignment of Judge and Establishing Briefing Date was served via facsimile upon
each of the following parties:

Thomas W. Brudney, Esq.
National Labor Relations Board
201 E. Kennedy Blvd., Ste. 530
Tampa, FL. 33602-5824

FAX: 813-228-2874

Edward M. Cherof, Esq.

Jonathan J. Spitz, Esq.

Jackson Lewis, LLP

1155 Peachtree St., NE, Ste. 1000
Atlanta, GA 30309

FAX: 404-525-1173

Stephanie Adler-Paindiris, Esq.
Jackson Lewis, LLP

390 N. Orange Ave., Ste. 1285
Orlando, FL. 32801-1674
FAX: 407-246-8441

Andrew Frisch, Esq.

Morgan & Morgan

600 N. Pine Island Rd., Ste. 400
Plantation, FL 33324-1311
FAX: 954-333-3515

I certify that a copy of this order was served upon the assigned judge as follows:

Judge Donna Nutter Dawson
Administrative Law Judge
Division of Judges

401 W Peachtree St., Ste. 1708
Atlanta, GA 30308-3519
FAX: 404-331-2061

Subscribed and sworn to before me this 9'"  day of October, 2014.

=

. | l \ \“ Al . 7 | =
MM. "I/ V) J\ .\\ J L)L\\/\/\‘U ‘j i \\‘ \z/.\v’\-"‘/‘
ﬂv‘m' ey, Designated Agent Willene F. Heflin
[/ |
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DATED: 10-9-14 NO COPIES INCLUDING COVER: _-3 FAXED l//

FAX o

NLRB, Division of Judges
401 W Peachtree Street, Suite 1708
Atlanta, GA 30308-3519

404-331-6652 (oftice) 404-331-2061 (fax)
TO FAX #
Thomas W. Brudney, Esq. 813-228-2874
Edward M. Cherof, Esq. 404-525-1173
Stephanie Adler-Paindiris, Esq. 407-246-8441
Andrew Frisch, Esq. 954-333-3515

FROM: William N. Cates, Associate Chief Judge

SUBJECT:_ Citigroup Technology, Inc. and Citicorp Banking Corporation (Parent),

a Subsidiary of Citigroup, Inc.
Case # 12-CA-130742

This is in response to your request.
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION
(PARENT), A SUBSIDIARY OF CITIGROUP,
INC.

Case 12-CA-130742
and

ANDREA SMITH, an Individual,

RESPONDENT CITIGROUP TECHNOLOGY, INC. AND CITICORP BANKING
CORP. (PARENT), A SUBSIDIARY OF CITIGROUP, INC.’S
BRIEF TO THE ADMINISTRATIVE LAW JUDGE

Edward M. Cherof
Jonathan J. Spitz
Stephanie Adler-Paindiris
JACKSON LEWIS P.C.
1155 Peachtree Street, Suite 1000
Atlanta, GA 30309
Telephone: (404) 525-8200

Attorneys for Respondent
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L. INTRODUCTION

The facts of this case are not in dispute.’ Andrea Smith (“Charging Party”) is a former
employee of Respondent Citigroup Technology, Inc; and Citicorp Banking Corp. (Parent), a
subsidiary of Citigroup, Inc. (“Respondent”). As a condition of hire, Charging Party signed
Respondent’s Employment Arbitration Policy (“Policy™). The Policy includes specific language
waiving Charging Party’s right to initiate or participate in class or collective arbitration actions.
By the terms of the policy, such claims may, however, be pursued individually. Despite entering
into this agreement, Charging Party, among others, submitted a demand for a nationwide
collective action wage and hour arbitration w1th the American Arbitration Association (“AAA™).
In response to that demand for arbitration, Respondent submitted a letter to the AAA, enclosing
the Policy, and requesting that the AAA reject the arbitration demand because it was submitted
on a class-wide basis. The AAA subsequently advised the parties it would not proceed with the
matter as a class action because of the Policy’s prohibition on class actions. Charging Party
thereafter filed the present unfair labor practice charge alleging Respondent’s efforts to enforce
the arbitration agreement violated the National Labor Relations Act (“NLRA” or “Act”), 29
U.S.C. § 157, et seq.

This is not a typical unfair labor practice case that can be decided in a vacuum of
National Labor Relations Board (“Board” or “NLRB”) precedent. Rather, it is a proceeding that
brings into question the jurisdiction \of the Board to act in a matter Congress has chosen to
regulate through another statute, namely, the Federal Arbitration Act (“FAA”), 9 U.S.C. § 1, et
seq. Your recent decisions of the United States Supreme Court have established fhe broad

preemptive sweep of the FAA. These decisions by the High Court mandate that arbitration

1
2014.

The facts in this case can be found in the Joint Motion and Stipulated Record submitted on October 7,
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agreements be enforced according to their terms, and they reject the application of other state and
federal statutes to arbitration agreements in the absence of an express “congressional command”
to override the FAA.

The NLRA does not override the FAA. The Supreme Court, Second, Fifth, Eighth, Ninth
and Eleventh Circuits have explicitly or implicitly rejected the Board’s position that class action
waivers violate the Act. Indeed, the Fifth Circuit denied enforcement of the Board’s decision in
D.R. Horton, Inc. and Michael Cuda, 357 NLRB No. 184 (2012). On October 28, 2014, the
Board issued Murphy Oil, 361 NLRB No. 72 (2014), in which a bare majority with two dissents
reaffirmed D.R. Horton. Like D.R. Horton, the rationale in Murphy Oil is flawed and is
inconsistent with the mandate of the FAA. It should not be relied upon in this case.

The Board does not have jurisdicﬁon to find Respondent’s Policy, which includes a class
action waiver, violates the Act. - As noted by Member Miscimarra in his Murphy Oil dissent,
“nothing reasonably supports a conclusion that Congress; in the NLRA, vested the Board with
authority to dictate or guarantee how other courts or other agencies would adjudicate non-NLRA
legal claims, whether as ‘class actions,” ‘collective éctions,’ the ‘joinder of individual claims’ or
otherwise.” Id at 23. Rather, Respondent respectfully urges the Administrative Law Judge
(“ALI”) to follow the recent decisions of ALJ Keltner Locke in Haynes Building Services, 31-
CA-093290, 2014 NLRB LEXIS 94 (Feb. 7, 2014) and ALJ Bruce D. Rosenstein in Chesapeake
Energy Corporation, No. 14-CA-100530, 2013 NLRB LEXIS 693 (Nov. 8, 2013). ALJs Locke
and Rosenstein followed Supreme Court precedent by recommending the dismissal of the
Section 8(a)(1) allegations in the Acting General Counsel’s complaint in those cases, which were

based on the Board’s decision in D.R. Horton.



104

Moreover, the General Counsel cannot establish Charging Party was engaged in protected
concerted activity when she undertook the individual action of making a demand for nationwide
class arbitration with the AAA. Finally, Respondent contends the charge in this matter is
untimely, as it was clearly filed outside the six-month statute of limitations established by
Section 10(b) of the Act.

Accordingly, for the reasons set forth herein, Respondent respectfully requests that the
General Counsel’s Amended Complaint be dismissed in its entirety, with prejudice.

I THE VALIDITY AND ENFORCEABILITY OF RESPONDENT’S POLICY ARE

BEYOND THE JURSIDICTION OF THE BOARD AND MUST BE
DETERMINED PURSUANT TO THE FAA

A. The Validity of Respondent’s Policy and the Class Action Waiver Contained in the
Policy Must Be Determined Under the FAA and Not Under D.R. Horton or the
NLRA
In American Express Co. v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013), which was
issued after the Board’s decision in D.R. Horton, the Supreme Court held that a class action
waiver must be enforced according to its terms in the absence of a “contrary congressional
command” in the federal statute at issue. Id at 2309; see also CompuCredit, 132 S. Ct. 665, 669
(2012) (also issued after the Board’s decision in D.R. Horton). The Supreme Court has further
-held that a class action waiver is not invalidated by the so-called effective vindication doctrine,
which originated as dictum in Mifsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473
U.S. 614 (1985). American Express, 133 S. Ct. at 2310.

Under AT&T Mobility v. Concepcion, 131 S. Ct. 1740 (2011), CompuCredit, Marmet
Health Care Ctr. v. Brown, 133 S. Ct. 1201 (2012), and American Express, the validity of
Respondent’s Policy and class action waiver contained therein must be determined under the

FAA, not under D.R. Horton or the NLRA. Rather, in construing the broad reach and

preemptive effective of the FAA the Supreme Court has held:
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The FAA reflects an “emphatic policy in favor” of arbitration. Enacted in 1925,

the FAA places arbitration agreements on the same footing as other confracts and
declares that such agreements “shall be valid, irrevocable, and enforceable, save
upon such grounds as exist at law for the revocation of any contract.” 9 U.S.C. §
2. The FAA “reflects an emphatic federal policy in favor” of arbitration. KPMG,
LLP v. Cocchi, 132 S. Ct. 23, 25 (2011)internal citations omitted). As the
Supreme Court has emphasized, arbitration agreements are to be read liberally to
effectuate their purpose, /Moses H. Cone Mem’{ Hosp. v. Mercury Consitr. Co.,
460 US. 1, 23, n. 27 £1983), and are to be “rigorousiy enforced,” Perry v.

Thomas, 482 U.S. 483, 490 (1987)(internal citations omitted).

Arbitration agreements, including those containing class action waivers, are

enforceable in accordance with their terms. “The FAA reflects the fundamental

principle that arbitration is a matter of contract.” Rent-A-Center, West, Inc. v
Jackson, 561 U.S. 63, 67 (2010)(infernal citations omitted). As such, courts are
primarily charged with the résponsibility to enforce arbitration agreements in
accordance with their terms so as to give effect to the bargain of the parties. See,
e.g., CompuCredit, 132 S. Ct. at 669 (The FAA “requires courts to enforce
agreements to arbitrate according to their terms™); Marmet, 132 8. Ct. at 1203
(internal citations omitted) (The FAA “‘requires courts to enforce the bargain of
the parties to arbitrate’). As arbitration is a matter of contract, the parties to an
arbitration agreement can agree to waive class arbitration. Stol-Nielsen S. 4. v.
AnimalFeeds Int’l Corp., 559 U.S. 662, 683 (2010) (The parties to an arbitration

1 Le

“may agree to limit the issues they choose to arbitrate,” “may agree on [the] rules
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under which any arbitration will proceed,” and “may specify with whom they
choose to arbifrate their disputes”)(internal citations omitted). Indeed, as the
Supreme Court recently observed when holding that a state law requiring parties
to submit to class arbitration was preempted by the FAA: a state law requiring
parties, in contravention of their arbitration agreement, to “shift from bilateral
arbitration to class-action afbitration” results in a “fundamental” change to their
bargain and is “inconsistent with the FAA.” Concepcion, 131 S. Ct. at 1748-1751

(internal citations omitted).

Arbitration asreements involving federal statutory rights, including those

containing class action waivers, are enforceable “unless Congress itself

has evinced an intention,” when enacting the statute, to “override” the FAA

mandate by a clear “contrary congressional command.” Mitsubishi, 473 U.S. at

627 (internal citations omitted); American Express, 133 S. Ct. at 2309;. The
Supreme Court has consistently held that parties may agree to arbitrate claims
arising under federal statutes. See, e.g., Mitsubishi, supra, 473 U.S. at 627. As
long as the arbitral forum affords the parties the opportunity to vindicate any
statutory rights forming the basis of their claims, the parties will be held to their
bargain to arbitrate. CompuCredit, 132 S. Ct. at 671 (“So long as the guarantee
[of a federal statute’s civil liability provision|—the guarantee of the legal power
fo impose liability—is preserved,” the parties remain free to enter into an
agreement requiring the arbitration of their statutory rights). However, if, when
enacting a federal statute, “Congress itself has evinced an intention to preclude a

waiver of judicial remedies for the statutory rights at issue,” then such statutory
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rights cannot be subjected to arbitration and the FAA’s mandate to enforce
arbitration agreements according to their terms is thereby overridden by a
contrary congressional command.  Mitsubishi, 473 U.S. at 628; American
E&press, 133 S.Ct. at 2309. “If Congress did intend to limit or prohibit [the]
waiver of a judicial forum for a particular claim, such an intent *will be deducible
from [the statute’s] text or legislative history’™ or “from an inherent conflict
between arbitration and the statute’s underlying purpose.” Shearson/American
Express, Inc. v. McMahon, 482 U.S. 220, 226 (1987), quoting Mitsubishi, 473
U.S. at 627, 632-637. However, any expression of congressional intent in this
regard must be clear and unequivocal. See, e.g., CompuCredit, 132 8. Ct. at 673
(If a statute “is silent on whether claims under [it] can proceed in an arbitr[al]
forum, the FAA requires the arbitration agreement to be enforced according to its

terms”).

Emplovment arbitration agreements fall within the ambit of the FAA and are

enforceable on the same terms as other arbitration agreements. The FAA

encompasses employment arbitration agreements, Circuit City Stores, Inc. v.
Adams, 532 U.S. 105, 118 (2001), including those containing class action
waivers. As the Supreme Court affirmed in Gilmer v. Interstate/Johnson Lane
Corp., 500 U.S. 20, 32-33 (1991), where it enforced an arbitration agreement
involving a claim arising under the Age Discrimination in Employment Act, the
FAA requires such a result even if there may be “unequal bargaining power

between employers and employees” and even if “the arbitration could not go
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forward as a class action.””® As to this latter point, the Suﬁreme Court in Gilmer
recognized that a class action, as set forth in the Federal Rules of Civil Procedure,
is simply a procedural device which, as the Rules Enabling Act, 28 U.8.C. §
2072(b), makes clear, cannot “abridge, enlarge or-modify any substantive right”—
and can be, like the choice of a judicial forum, waived.

As these principles attest, the FAA recognizes the rights of parties, whether they are
employers or empioyees, to enter into arbitration agreements, including the right to fashion the
procedures under which an arbitration is to proceed. The FAA further mandates that arbitration
agreements be enforced according to their terms unless there is a clear congressional commwd
to the contrary. Indeed, there is nothing in the NLRA itself or its legislative history that would
even suggest that Congress sought to “override” the FAA’s mandate and preclude an employee
froin waiving his or her procedural right to file a class action when agreeing to arbitrate
employment-related claims.

Just as a union acting on behalf of its members can voluntarily agree to waive a judicial
forum and to require its members to arbitrate their individual employment claims, there is no
reason why Respondent’s employees cannot voluntarily do so as well on their own behalf. /4
Penn Plaza, LLC v. Pyett, 556 U.S. 247, 258 (2009) (“Nothing in the law suggests a distinction
between the status of arbitration agreements signed by an individual employee and those agreed
to by a union representative”). To the contrary, in his dissent in Muwrphy Oil, member
Miscimarra concludes:

Section 9(a) of the Act explicitly protects the right of every employee as an
‘individual’ to ‘present’ and to ‘adjust’ grievances ‘at any time.”” The Act’s

: The Gilmer court also recognized that “it should be remembered that arbitration agreements will not

preclude the EEQC from bringing actions seeking class-wide and equitable relief.” /d. Similarly, in the present case,
the Policy would not preclude the United States Department of Labor, or similar state agency, from seeking class-
wide or equitable relief on behalf of Charging Party.



109

legislative history shows that Congress intended to preserve every individual
employee’s right to “adjust” the substance of any employment-related dispute
with his or her employer. This guarantee clearly encompasses agreements as to
procedures that will govern the adjustment of grievances, including agreements to
waive class-type treatment, which does not even rise to the level of a substantive
right. See D. R. Horton, Inc. v. NLRB, 737 F.3d at 362 (“The use of class action
procedures . , . is not a substantive right.”} (citations omitted); Deposit Guaranty
National Bank v. Roper, 445 U.S. 326, 332 (1980) (“[TThe right of a litigant fo
employ Rule 23 is a procedural right only, ancillary to the litigation of substantive
claims.”). This aspect of Section 9(a) is reinforced by Section 7 of the Act, which
protects each employee’s right to “refrain from” exercising the collective rights
enumerated in Section 7. Thus, Section 9(a) and Section 7 make the same point:
even if the Act created a substantive right to class-type adjudication of non-NLRA
workplace disputes, employees have a protected right not to have their claims
pursued on a classwide basis and, instead, to agree such claims will be resolved
on an “individual” basis. And employers correspondingly do not commit an unfair
labor practice by agreeing to such individual adjustments.

See 361 NLRB No. 72, at 30. (Emphasis in original).

B. Following Supreme Court Precedent, The Fifth Circuit Correctly Set Aside the
Board’s D.R. Horton Decision and Order

On December 3, 2013, the Fifth Circuit Court of Appeals granted the petition for review
filed by Petitioner/Cross-Respondent D.R. Horton, Incorporated in the D.R. Horton case and
ultimately set aside the Board’s decision invalidating the company’s arbitration agreement. D.R.
Horton, Inc. v. NLRB, 737 F.3d 344 (5th Cir. 2013). The court held that “the Board’s decision
did not give proper weight to the [FAA].” Id. at 348. In a detailed opinion, the court examined
the Board’s D.R. Horton decision in light of applicable Supreme Court precedent and rejected all
of the Board’s arguments. First, the court ruled that the right to participate in a class or
collective action is not a substantive right, but rather, is a “procedural device.” Id. at 357. The
court held that the Board could not rely on the FAA’s “saving clause” to justify its invalidation
of arbitration agreements, as the court explicitly stated that “{a] detailed analysis of Concepcion
leads to the conclusion that the Board’s rule does not fit within the FAA’s saving clause.” Id. at

359, The court also determined that the Board’s prohibition of ¢lass action waivers disfavors



110

arbitration, as it ruled that “[w]hile the Board’s interpretation is facially neutral—requiting only
that employees have access to collective procedures in an arbitral or judicial forum—the effect of
this interpretation is to disfavor arbitration.” Id at 360. Next, the court concluded that the
NLRA does not contain a congressional command to override the FAA. Relying on Gilmer, the
court stated: “When considering whether a contrary congressional command is present, courts
must remember ‘that questions of arbitrability must be addressed Wi.fh a healthy regard for the
federal policy favoring arbitration.”” JId (internal citations omitted). The court explicitly ruled
that “there is no basis on which to find that the text of the NLRA supports a congressional
command to override the FAA.” Id Moreover, the court found that neither the legislative history.
of the NLRA, nor any policy consideration, would permit the NLRA to override the FAA. 1d. at
361. The court also noted that it was of some importance that “the NLRA was enacted and
reenacted prior to the advent in 1966 of modern class action practice.” Jd. at 362 (internal
citations omitted). Thus, the court reached the conclusion that “[tjhe NLRA should not be
understood to contain a congressional command overriding application of the FAA,” noting that
“[e]very one of our sister circuits to consider the issue has either suggested or expressly stated
that they would not defer to the NLRB’s rationale, and held arbitration agreements containing
class action waivers enforceable.” fd.

One such “sister circuit” to later address this issue is the Eleventh Circuit — in which this
case lies — which followed the Fifth Circuit’s D.R. Hortorn decision in Ashley Walthour, et al. v.
Chipio Windshield Repair, LLC, et al., 745 ¥.3d 1326, 1336 (11th Cir. 2014} cert denied 134 S.
Ct. 2886 (June 30, 2014) (citing the Fifth Circuit’s decision with approval “that the National
Labor Relations Act does not contain a contrary congressional command overriding the

application of the FAA”™). See also Owen v. Bristol Care, Inc., 702 F.3d 1050, 1055 (8th Cir,
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2013)(“Therefore, given the absence of any ‘contrary congressional command’ from the FLSA
that a right to engage in class actions overrides the mandate of the FAA in favor of arbitration,
we reject [appellant’s] invitation to follow the NLRB’s rationale in D.R. Horfon and join our
fellow circuits that have held that arbitration agreements containing class waivers are enforceable
in claims brought under the FLSA™); Richards v. Ernsi & Young, LLP, 734 F.3d 871, 873-874, n.
3 (9th Cir. 2013); and Sutherland v. Ernst & Young LLP, 726 F.3d 290, 297-298, n.8 (2nd Cur.
2013). |
C. Given Supreme Court Decisions Interpreting the FAA, and Appellate Court

Decisions Rejecting D.R. Horfon, There Are No Reasonable Grounds for Finding

Merit in the General Counsel’s Amended Complaint

Given the Supreme Court’s recent decisions in Concepcion, CompuCredit, Marmet and
American Express, it cannot reasonably be argued that D.R. Horton and Murphy Oil are
supportable. This is especially so in light of American Express, which held that arbitration
agreements with class action waivers are enforceable under the FAA pomithstanding any policy
arguments to the contrary. American Express, 133 S.Ct. at 2337. Rather, only a “contrary
congressional command” in a particular statute can override the FAA’s mandate that arbitration
agreements be enforced according to their terms. /Jd. As the analysis set forth above
demonstrates, no such “congressional command” exists in the NLRA.

Murphy Oil provides no support for the Board’s incorrect position. Indeed, the Murphy
Oil panel ignores that the Board has no authority to interpret the FAA or the Norris LaGuardia
Act, much less to make judgment calls as to which statutes prevail when there is an arguable
coﬁﬂict. Rather, this type of analysis is reserved for federal appellate courts, footnote 17 of the
Board’s decision notwithstanding. (“The Board is not required to acquiesce in adverse decisions

of the Federal Courts in subsequent proceedings not involving the same parties.”)
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In light of the above and, in particular, CompuCredit Corp., D.R. Horton is not viable.
The two dissenting members in Murphy Oil cogently explain why. First, Member Miscimarra
concisely explained:

Four considerations warrant a conclusion, in my view, that the Act does not
prohibit or contemplate any particular treatment of “class” procedures and
waivers relating to non-NLRA claims.

First, as indicated in part B below, nothing reasonably supports a conclusion that
Congress, in the NLRA, vested the Board with authority to dictate or guarantee
how other courts or other agencies would adjudicate non NLRA legal claims,
whether as “class actions,” “collective actions,” the “joinder” of individual
claims, or otherwise. Rather, Congress clearly contemplated that such procedural
details would be adjudicated in accordance with procedures prescribed in non-
NLRA statutes, supplemented by procedural rules authorized or adopted by
Congress, State legislatures, and the courts and agencies charged with enforcing
non-NLRA claims. Because the NLRA does not dictate or prescribe any particular
procedures governing non-NLRA claim adjudications, I believe the Board lacks
authority to conclude that “class” waivers constitute unlawful restraint, coercion,
or interference in violation of Section 8(a)(1).

Second, Section 9(a) protects the right of employees and employers “at any time”
“to adjust “grievances” on an “individual” basis. Therefore, as indicated in part C
below, I believe Section 9(a) protects the right of individual employees and their
employer to enter into “class” waiver agreement and other agreements to adjust
claims on an “individual” basis.

Third, as described in the separate dissenting opinion by Board Member Johnson,
it is likewise clear that the Act does not prohibit “class” waivers in employment
agreements providing for the arbitration of non-NLRA legal claims consistent
with the Federal Arbitration Act (FAA). As to this issue, among others, [ agree
with Member Johnson’s dissenting opinion and the dozens of court cases that
have refused to apply D. R. Horton, supra.

Fourth, as indicated in part D below, I believe the Act and its legislative history
~ render inappropriate the remedies ordered by the Board here, especially the

required payment of attorneys’ fees incurred by the Charging Party in opposing

Respondent’s meritorious motion to dismiss, which the district court granted.

Murphy Oil, 361 NLRB No. 72, at p. 23 (internal footnotes omitted).

Member Johnson’s pointed dissent further explains why 2. R. Horton is fatally flawed:

12



In today’s decision, the Board punishes Murphy Oil for attempting to enforce an
arbitration agreement according to its terms. Under the Federal Arbitration Act
FAA), that result would be bad enough. But, in reality, this case is about much
mote than that. It poses the unfortunate example of a Federal agency. refusing to
follow the clear instructions of our nation’s Supreme Court on the interpretation
of the statute entrusted to our charge, and compounding that error by rejecting the
Supreme Court’s clear instructions on how to interpret the Federal Arbitration
Act, a statute where the Board possesses no special authority or expertise. An
agency should tread carefully in areas outside its field of expertise, rather than
circumvent Supreme Court decisions that control fundamental issues of law in
those areas. An agency should also pay heed after a vast majority of courts
express disagreement with the agency’s attempted interpretation of such laws
outside its expertise. But here, the Board majority has done neither. Instead, with
this decision, the majority effectively ignores the opinions of nearly 40 Federal
and State courts that, directly or indirectly, all recognize the flaws in the Board’s
use of a strained, tautological reading of the National Labor Relations Act in order
to both override the Federal Arbitration Act and ignore the commands of other
Federal statutes. Instead, the majority chooses to double down on a mistake that,
by now, is blatantly apparent.

The majority’s essential rationale for its choice boils down to: “Our law is sui
generis.” But the claim of “we’re special” has never amounted to a reason to
ignore either the Supreme Court or the general expertise of the judiciary in
construing statutes, especially those outside the National Labor Relations Act.
Accordingly, I dissent from the majority opinion.

Id. atp. 35.°

3
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Indeed, by virtue of his dissent’s point heading, Member Johnsen echoed Member Miscimarra’s sentiments
and further stated:

“Section 7 Does Not Protect Mechanisms That Exist Under Other Statutes For Aggregating
Workplace Litigation” /d. at p. 39

“Congress Has Already Determined The Claim Aggregation Procedures For Litigation Under
Federal Statutes And In The Federal Courts, And The Board Cannot Ignore Their Limits Or
Rewrite Them By Labeling Them ‘Section 7 Rights™ Id. atp. 42.

“Section 8(a)(1) Does Not Prohibit all Limits on Section 7 Activity: it Would Permit the
Extremely Tangential Limit on Such Activity, if a Limit at all, Posed by Mere Restrictions on a
Particular Litigation Procedure, and it Would Permit Employees to Agree to Such Restrictions” /d.
at p. 44-45.

“The Board Must Accommodate The Act To The FAA And Other Statutes, Instead Of
Subordinating All Of Them To The Act.” /d atp. 49,

“None Of The Majority’s Asserted Rationales Work To Salvage D.R. Horton” /d. at p. 52.
“A Class Action Waiver is not the “Waiver of Statutory Remedies or Rights” That Mitsubishi
Motors Would Prohibit™ /d

13
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Several ALJs have already recognized that D.R. Hortfon and its progeny cannot remain
valid in light of appellate and Supreme Court decisions. For example, in Haynes Building
Services, LLP, Case No. 31-CA-093290, 2014 NLRB LEXIS 94 (Feb. 7, 2014), decided after the
Fifth Circuit’s decision in D.R. Horton, ALJ Keltner W. Locke declined to follow D.R. Horton.

Judge Locke explained:

The D. R. Horton decision issued on January 3, 2012. One week later, the
Supreme Court issued its opinion in CompuCredit Corp. v. Greenwood, ___
US.  , 132 8. Ct. 665, 181 L. Ed. 2d 586 (2012). That case focused on a
potential clash between the FAA’s strong pro-arbitration policy and some
language in the Credit Repair Organization Act (CROA), which required certain
companies to place a “disclosure statement” in contracts with their customers.
One part of the disclosure statement informed customers “You have the right to
sue a credit repair organization that violates the Credit Repair Organization Act.”
Another provision stated, “You have a right to sue a credit repair organization that
violates the Credit Repair Organization Act.” Still another stated that “Any waiver
by any consumer of any protection provided by or any right of the consumer
under this subchapter--(1) shall be treated as void; and (2) may not be enforced by
any Federal or State court or any other person.”

Based on this language, lower courts concluded that Congress did not intend the
FAA’s pro-arbitration policy to apply to disputes arising under the CROA. The
Supreme Court disagreed, concluding that these provisions were insufficient to
overcome an arbitration clause in the contract customers signed. The “right to
sue” did not necessarily mean a right to bring an action in court but also could
refer to a proceeding before an arbitrator.

" The Court compared the CROA’s requirements with more specific language m’
certain other statutes. It quoted provisions which were quite specific about the
right to sue in District Court but still had been insufficient to defeat the FAA’s
general pro-arbitration policy. For example, the Court noted that a provision of
the Racketeer Influenced and Corrupt Organizations Act stated that a person
injured by certain violations “may sue therefor in any appropriate United States
district court. .. 18 U.S.C. § 1964(c) (italics added). Similarly, the Court cited a

“Section 10(a) is Neither an Independent nor Supplemental Basis to Locate a Congressional
Command Vitiating a Class Waiver Arbitration Provision” Id. at p. 53.

“The Majority’s Arguments do not Make the Norris-LaGuardia Act Relevant Here™ /d. at p. 54.

“I3, R. Horton is Unwise Policy and Should be Rejected on That Basis Alone” Id. at p. 56.

14



section of the Clayton Act which provided that an injured party “may sue therefor
in any district court of the United States. . ” 15 U.S.C. § 15(a) (italics added).
Notwithstanding these quite specific references to suing in district court, the
language was not strong enough to override a contractual agreement to arbitrate.

Although these statutes indeed created causes of action, and even though they
referred to lawsuits in “district court,” that language did not guarantee litigation
before a federal judge. Partics could still enter into a contract providing for
submission of the dispute to an arbitrator, and such contractual language would be
binding.

To render an agreement to arbitrate unenforceable, the Supreme Court required
that the statutory language go beyond a reference to a lawsuit in court. Rather, the
statute must manifest a “Congressional command” that the FAA would not apply.
With only slight exaggeration, T gather that to convey such a “command,” a
statute must speak very specifically, best ending with “that’s an order, mister,” in
a raised voice.

The Supreme Court issued its CompuCredit Corp. opinion a week after the
Board’s D. R. Horton decision, but CompuCredit was not the Court’s last word on
the subject. Almost a year and a half later, the Court decided American Express
Co. v. Italian Colors Restaurant, __ US. _ , 133 S. Ct. 2304, 186 L. Ed. 2d
417 (2013). For the reasons discussed below, I conclude that, as a result of the
American Express Co. holding, the Board’s D. R. Horfon rationale no longer
remains viable.

In American Express Co., the Supreme Court forcefully applied the principle,
articulated in earlier decisions, that courts must “rigorously enforce” arbitration
agreements according to their terms. It further stressed that courts remain
obligated to enforce an arbitration agreement even if the dispute concerns the
alleged violation of a federal statute.

The Court noted one narrow exception to the principle that an arbitration
agreement must be enforced. That exception arises when the FAA’s arbitration
mandate has been “overridden by a contrary congressional command.” American
Express Co. v. Italian Colors Restaurant, 133 S.Ct. at 2309. The word
“command” again suggests that Congress must express clearly and unmistakably
its intent to override the FAA’s mandate. Leaving no doubt, the Court cited its
previous CompuCredit Corp. decision.

As discussed above, the CompuCredit Corp. opinion pointed out that even a
specific statutory authorization to bring suit in “district court” did not neutralize
the parties’ agrcement to submit a dispute to arbitration and courts remained
obligated to enforce that arbitration agreement. Thus, even when the law itself
referred to litigation in district court, that language did not rise to the level of a
“congressional command” contradicting the FAA’s mandate.

15
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The National Labor Relations Act does not include any language resembling a
“congressional command” to lift the FAA’s arbitration mandate. Therefore, T must
conclude that the strong government policy favoring arbitration applies here. That
conclusion is consistent with the Supreme Court’s decision in an earlier case,
Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 111 S, Ct. 1647, 114 L.
Ed. 2d 26 (1991).

In Gilmer, the Supreme Court considered whether an arbitration agreement should
be honored in a dispute arising under the federal Age Discrimination in
Employment Act (ADEA). Taking into account that the FAA “manifests a liberal
federal policy favoring arbitration” and that neither the text nor the legislative
history of the ADEA precluded arbitration, the Court found that the agreement to
arbitrate was binding.

Although the Equal Employment Opportunity Commission plays a significant
role in the enforcement of the ADEA, the Court held that the mere involvement of
an administrative agency in the enforcement scheme was not sufficient to
preciude arbitration. The Court cautioned that “questions of arbitrability must be
addressed with a healthy regard for the federal policy favoring arbitration.”
Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. at 26, citing Cone Memorial
Hospital v. Mercury Construction Corp., 460 U.S. 1,24, 103 8. Ct. 927, 74 L. Ed.
2d 765 (1983).

In Gilmer, the Court also noted that “the ADEA is designed not only to address
individual grievances, but also to further important social policies.” Gilmer v.
Interstate/Johnson Lane Corp., 500 U.S. at 27, citing EEOC v. Wyoming, 460
U.S. 226, 103 S. Ct. 1054, 75 L. Ed. 2d 18 (1983). However, the Court did not
perceive any inconsistency between these policies and the FAA policy favoring
arbitration. It appears especially relevant here that the Court, as noted above, held

that “an administrative agency’s mere involvement in a statute’s enforcement is
insufficient to preclude arbitration.” Id. at 21.

Further support for this position can be found in the November 8, 2013, decision by ALJ
Bruce D. Rosenstein in Chesapeake Energy Corporation, which recommended dismissal of
Section 8(a)(1) allegations that were based on the Board’s D.R. Horton decision. The
respondents in that case maintained a dispute resolution policy which included an arbitration
agreement with a class action waiver. ALJ Rosenstein relied on American Express and the other

Supreme Court decisions interpreting the FAA when he issued the following ruling:
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The Supreme Court noted in the American Express decision that no contrary
congressional command required us to reject the waiver of class arbitration here
and the Sherman and Clayton Acts make no mention of class actions. In fact,
they were enacted decades before the advent of Federal Rule of Civil Procedure
23, which was “designed to allow an exception to the usual rule that litigation is
conducted by and on behalf of the individual named parties only.” As it concerns
the subject case, the principles expressed by the Supreme Court equally apply to
the Board since the Act does not mention class actions, and was enacted long
before the advent of Rule 23.

For all of the above reasons, and principally relying on the decision of the

Supreme Court in American Express discussed above, I find in agreement with

the Respondents that the Board’s position that class and collective action waivers

in arbitration agreements violate Section 8(aj(1) of the Act cannot be sustained.

Accordingly, I recommend that paragraph 4(a) of the complaint be dismissed.

Chesapeake Energy Corp., 2013 NLRB LEXIS 693 at *23-24.

While ALJs Locke and Rosenstein’s decisions are not the decisions of the Board (and
while Haynes Building Services and Chesapeake Energy Corporation are currently pending
before the Board on exceptions and cross-exceptions filed by the parties),* these decision further
demonstrate the FAA preempts the Board’s decisions in D.R. Horton and Murphy Oil.
Moreover, as noted by the Fifth Circuit in its decision setting aside D.R. Horfon, “no court

decision prior to the Board’s ruling under review today had held that the Section 7 right to

engage in ‘concerted activities for the purpose of . . . other mutual aid or protection’ prohibited

4 Despite the fact that the Fifth Circuit set aside the Board’s order in D.R. Horton, several ALJs have

maintained that until the Board or Supreme Court overrule the case, they remain bound by the Board’s erroneous
decision. The rationale behind this non-acquiescence is purportedly to foster a uniform national labor relations
policy. See e.g. Brinker Int'l Payroll Co. LP, 2014 NLRB LEXIS 426, at *12 (June 4, 2014); Labor Ready
Southwest, Inc., 2014 NLRB LEXIS 307, at *6 (Apr. 29, 2014). This position, however, is untenable. First, as
discussed supra, each Circuit Court which has addressed D.R. Horfon has rejected its principles in their entirety.
Notably, the Eleventh Circuit, where the instant case geographically lies, has reversed the Board in the past when it
sought enforcement of an order based on a legal theory that had been repeatedly rejected by that Court. See
Enerhaul, Inc. v. NLRB, 710 F.2d 748, 751 (11th Cir. 1983). Second, the Fifth Circuit’s decision in D.R. Horron
took issue with the Board’s interpretation of both the FAA and Norris-LaGuardia Act, statutes beyond the Board’s
authority. 737 F.3d at 362, at n. 10, Finally, it should be noted that even though the Board ultimately decided not to
file a petition for writ of certiorari in connection with the Fifth Circuit’s order to set aside D.R. Horton, the Supreme
Court has effectively gutted the underlying rationales of the Board’s D.R. Horfor decision. As a result, to perpetuate
a policy of non-acquiescence with respect to the Board’s D.R, Horton decision will only serve to exacerbate the
confusion regarding this issue.
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class action waivers in arbitration agreements.” D.R. Horion v. NLRB, 737 F.3d at 356 (internal
citations omitted).

Ultimately, the text of the FAA, the Supreme Court’s decisions in American Express and
Concepcion, and the five circuit courts that have all rejected the NLRB’s decision in D.R. Horton
clearly demonstrate that Respondent’s Policy does not violate the Act. When all the recent
Supreme Court decisions interlock, they create a space in which the D. R. Horton rationale has

5

no oxygen.

D. This Case Falls Within the “Voluntariness” Carve-Out in Footnote 28 of
the D.R. Horton Decision

Respondent’s Seventh Affirmative Defense alleges:
The Complaint is barred because Charging Party, by accepting employment with
Respondent after having been fully informed regarding Respondent’s arbitration

agreement, voluntarily agreed to arbitrate her employment disputes with
Respondent. '

(GCEx, 1{D) atp. 3)
~ Here, there is no dispute Respondent’s arbitration, agreement was already in place when
Charging Party applicd for employment in February 2013. (Jt. Ex. 2, at pp. 4, 6; Jt. Ex. 3; and Jt.

Ex. 4, at 2) There is also no dispute that at the time Charging Party received her offer of

> There does not appear to be a substantive allegation in the Amended Complaint alleging that Respondent’s

Policy could be interpreted to preclude employees from filing charges with the Board. Even if there were such an
allegation, it would be meritless because Respondent’s Policy expressly states:

“The Policy doesn’t exclude the National Labor Relations Board from jurisdiction over disputes
covered by the National Labor Relations Act....”

-and-

“This Policy doesn’t exclude the jurisdiction of the Equal Employment Oppottunity commission
(“EEOC”) and/or state and local human rights agencies to investigate alleged violations of the
laws enforced by the EEQC and/or these agencies. An employee isn’t waiving any right to file a

charge of discrimination with the EEOC and/or state or local human rights agency.

(Jt. Ex. 3 at p. 2).
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employment, she was specifically informed that if she accepted employment with Respondent,
she would be bound by the Policy. Charging Party’s offer letter explicitly stated:

Any controversy or dispute relating to your employment with or separation from

Citi will be resolved in accordance with Citi’s Employment Arbitration Policy as

set forth in the Principles of Employment which you will be required to sign as a

condition of your Citi employment, the terms of which are incorporated herein. A

copy of the Principles of Employment is attached.

I acknowledge that I have received and read or have had the opportunity to read

this arbitration agreement. I understand that this arbitration agreement requires

that disputes that involve the matters subject to the agreement be submitted to

mediation or arbitration pursuant to the arbitration agreement rather than to a

judge and jury in court.

(Jt. Ex. 2 at4)

Charging Party’s situation is unlike that of the charging party in D.R. Horfon who was
already an employee when the company implemented its arbitration program. Here, Charging
Party made a choice to accept employment with Respondent having full knowledge she would be
agreeing to settle any disputes with Respondent by individual, as opposed to classwide,
arbitration.’ Clearly, any applicant has to make a number of choices at the time he or she applies
for a job: a choice to accept or reject the position offered, the rate of pay, the hours, the vacation
program, the benefits package, and so forth. A dispute resolution procedure with an arbitration

agreement is just one more choice. The applicant does not have to accept the job if he or she

does not want to be covered by the arbitration agreement.

6 Respondent acknowledges that, in Murphy Qil, the charging party signed the applicable arbitration

agreement when she applied for employment. However, the Board in Murphy Oif did not analyze whether the
charging party’s choice to voluntarily accept employment per the terms of the arbitration agreement was violative of
the Act.
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E. The Acting General Counsel Cannot Establish Charging Party Was Engaged in
“Protected Concerted Activity”

1. The Standards for Determining Protected Concerted Activity

Respondent’s Ninth Affirmative Defense alleges:
The Complaint is barred because Charging Party acted alone and for her own

benefit in filing her civil action, and by her conduct did not engage or seek to
engage in protected, concerted activity under the National Labor Relations Act.

(GCEx. I{D) atp. 3)

The basic principles defining “protected concerted activity” emerge from the Board’s
decisions in Meyers Industries, Inc. and Prill, 268 NLRB 493 (1984) ("“Meyers I”) and Meyers
Industries, Inc. and Prill, 281 NLRB 882 (1986) (“Meyers 1"}, enf’d. 835 F.2d 1481 (D.C. Cir.
1987) 835 F.2d 1481, cert. denied, 487 US 1205 (1988). Thus, in Meyers I, the Board defined
concerted activity under Section 7 of fhe Act as an activity that is “engaged in with or on the
authority of other employees, and not solely by and on behalf of the employee himself.” Meyers
I, 268 NLRB at 497, This definition was refined in Meyers [I to make clear that concerted
activity occurs when “individual employees seek to initiate or to induce or to prepare for group
action.” Meyers 1I, 281 NLRB at 887. Importantly, in Meyers I, the Board overturned the
doctrine of “constructive concerted activity,” which had been articulated in the Board’s earlier
decision in Alleluia Cushion Co., 221 NLRB 999 (1975). This doctrine allowed concerted
activity to be established by a presumption that other employees supported an indiviciual
employee’s complaint. Since the decisions in Meyers [ and Meyers II, it has been clear that
concerted activity cannot be presumed, and must be established by evidence of group activity, or
an individual seeking to initiate or invoke group activity, or an individual raising a group, rather

than an individual, complaint.
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The application of these principles to class action litigation were carefully analyzed by
then General Counse! Ronald Meisburg in Memorandum GC 10-06. While the Board in
D.R. Horton rejected the “reasoning in GC Memo 10-06,” it did not purport to overrule the
well-established principles defining “protected concerted activity” set forth in Meyers I and
Meyers II, nor did it purport to overrule Meyers I's rejection of the doctrine of “constructive
concerted activity;” As pointed out by the former General Counsel:

.. . an individual’s pursuing class action litigation for purely personal reasons is

not protected by Section 7 merely because of the incidental involvement of other

employees as a result of normal class action procedures. Similarly, an individual

employee’s agreement not to utilize class action procedures in pursuit of purely
personal individual claims does not involve a waiver of any Section 7 right. To
conclude otherwise would be a return to the concept of “constructive concerted

activity” that the Board rejected in Meyers Industries (Meyers 1), 268 NLRB 493,

495-96 (1984), remanded 755 F.2d 941, 957 (D.C. Cir. 1985), reaftirmed Meyers

Industries (Meyers II), 281 NLRB 882, n.11 (1986), affd. 835 F.2d 1481 (D.C.

Cir. 1987) (overruling the holding in Alleluia Cushion Co., 221 NLRB 999, 1000

(1975) that a single employee’s seeking to enforce statutory provisions “designed

for the benefit of all employees” is concerted activity “in the absence of any

evidence that fellow employees disavow such representation™).

D.R. Horton notwithstanding, it is clear the General Counsel in this case has the burden
of establishing the twin factors necessary to prove protected concerted activity, that is (a) group
activity, which (b) is engaged in for mutual aid or protection. The General Counsel cannot
simply presume that because the Charging Party joined a putative class action, she was engaged
in protected concerted activity within the meaning of Meyers I and Meyers II, and there is no

record evidence that this was the case.

2, There Is No Evidence Charging Party Engaged in Protected
Concerted Activity by Filing a Putative Class Action '

As stated in Meyers II, “the question of whether an employee has engaged in concerted
activity is a factual one based on the totality of the record evidence.” Meyers II, 281 NLRB at

886. Here, there is simply no evidence of concerted activity. Indeed, the mere fact that
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Charging Party participated in a demand for a putative class action arbitration, which if certified
would result in a class of present and former employees, does not result in a presumption of
concerted activity. See id at 887-889; Krispy Kreme Doughnut Corp. v. NLRB, 635 F.2d 304,
309 (4th Cir. 1980).

Two other factors suggest that the Charging Party was not engaged in protected concerted
activity when she submitted the demand for class-wide arbitration. In Stationary Engineers
Local 39, 346 NLRB 336, 347 (2006) the Board affirmed an ALJ’s decision which specifically
found:

Sec. 2(3) of the Act defines who are employees. It includes individuals who have

lost their jobs due to a labor dispute or because of an unfair labor practice. It does

not include former employees who are filing personal lawsuits against their

former employer and who have lost their jobs for other reasons.
1d. at 347, n. 9,

Stationary Engineers applies with equal force to the present case. First, the Charging
Party was no longer an employee of Respondent, having resigned the same day that the demand
for arbitration was filed with the AAA.” Second, it is hard to see how the Charging Party’s

action in joining a putative class action was for the purpose of “mutual aid or protection,” given

that she no longer had any stake in the working conditions of Respondent’s employees.8

! As aresult, this case is distinguishable from Murphy O, 361 NLRB No. 72, at p. 3, in which the charging

parr.y filed a collective action in federal court while still employed by the respondent.

The Board in D.R. Horton explicitly noted that “[n]othing in our holding guarantees class certification; it
guarantees only employees’ opportunity to pursue without employer coercion, restraint or interference such claims
of a class or collective nature as may be available to them under Federal, State or local law.” 357 NLRB No. 184, at
n. 24. Notably, in Haynes Building Services, discussed supra, ALJ Locke held that where an employer “did not
threaten to take any action against the [c]harging [plarty except to respond to the lawsuit by seeking a court order to
compel arbitration pursuant to the agreement... [it therefore] took no action to interfere with, restrain, or coerce an
employee in the exercise of Section 7 rights.” 2014 NLRB LEXIS 94, at *19.

Similarly, here, all Respondent did was advise the AAA of the Policy and request that the matter not
proceed on a class basis. The AAA honored Respondent’s request. As a result, even assuming Charging Party was
engaged in protected concerted activity, which she was not, Respondent took no unlawful action against her. {(Jt. Ex.
3-7
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III. CHARGING PARTY’S UNFAIR LABOR PRACTICE CHARGE IS BARRED BY
SECTION 10(B) OF THE ACT

A. Charging Party’s Unfair Labor Practice Charge is Untimely

Respondent’s Eighth Affirmative Defense alleges:

The Complaint is barred by reason of the statute of limitations in Section 10(b) of

the National Labor Relations Act because, among other reasons, Charging Party

filed her Charge more than six months after they accepted employment with

Respondent and thereby voluntarily agreed to Respondent’s arbitration

agreement.

(General Counsel Exhibit 1(I) at p. 4)

Section 10(b) of the Act provides that “no complaint shall issue based upon any
unfair labor practice occurring more than six months prior to the filing of the charge with the
Board and service of a copy thereof upon the person against whom such charge is made . . . .”
29 U.S.C. § 160(b). To the extent the Amended Complaint in this proceeding is premised on
Respondent’s actions in causing the Charging Party to be bound by Policy, those actions
occurred more than six months before they filed their charge.

To illustrate, Charging Party originally entered into the Policy with Respondent when she
commenced employment in February 2013. (Jt. Ex. 2, at pp. 4, 6; Jt. Ex. 3; and Jt. Ex. 4, at 2).
Thus, the six month statute of limitations with respect to any challenges to the process by which
Charging Party became bound to the Policy expired in August 2013. However, Charging Party
did not file the present Unfair Labor Practice Charge until June 8, 2014, approximately 16
months after she entered into the Policy. (Jt. Ex. 2, at pp. 4, 6; Jt. Ex. 3; and Jt. Ex. 4, at 2)
Therefore, Charging Party cannot claim in this proceeding that her Section 7 rights were violated
when she became bound to Respondent's Policy in February 2013. This means, very simply, that

the General Counsel is precluded from arguing that Charging Party did not enter into a valid and

binding arbitration agreement with Respondent when she signed the Policy in February 2013 and
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voluntarily elected to commence her employment knowing full well that she would be required,
to arbitrate any employment-related disputes on an individual, and not on a class-wide, basis. To
put it another way, Charging Party cannot attack contract formation issues, including the
voluntariness of the agreement, 16 months after the contract was formed. Thus, any allegations
pertaining to Charging Party’s execution of the Policy in February 2013 are clearly time barred
pursuant to Section 10(b) of Act’

B. Charging Party Cannot Sidestep the Statute of Limitations by Arguing that
Respondent “Maintained” the Agreement to Arbitrate During the 10(b) Period

The General Counsel appears to be alleging that the maintenance of the Policy explicitly
infringes on the employees’” Section 7 rights and violates the Act irrespective of when it was
established or whether it has ever been enforced. However, by signing the Policy in February
2013, Charging Party clearly created a voluntary and binding contract in which she agreed to
arbitrate any employment-related disputes that might arise during her employment. While it
might make sense to say an employer “maintained” a policy or a rule, it does not make sense to
say an employer “maintained” a contract between an employer and employee to arbitrate
disputes. A policy or a rule may be unilaterally promulgated, but a contract requires an
agreement between two or more parties, as evidenced by words or conduct. A contract either
exists or not, and it is either in effect or not—as determined by the terms of the contract. To the
extent there is a valid and binding contract to arbitrate disputes, the contract is “maintained” by
the terms of the contract, not by the unilateral choice of either the employer or the employee. As
such, the concept of “mere maintenance” of a rule that chiils Section 7 rights should not apply to

an arbitration agreement that is binding on both an employer and an employee.

The Board did not address this Section 10(b} issue in Murphy Oil.
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Because Charging Party is clearly time barred from claiming her Section 7 rights were
violated when she entered into the arbitration contract in February 2013, she cannot attempt to
sidestep the statute of limitations By claiming Respondent violated Section 7 by “maintaining”
the Policy. Support for the Respondent’s position is found in;éilbertson s, LLC, 359 NLRB No.
147, 2013 NLRB LEXIS 487, at *40-47 (July 2, 2013) set aside on other grounds by NLRB v.
Noel Canning, 134 S. Ct. 2550 (2014), reaffirmed 361 NLRB No. 71 (Oct. 24, 2014). While this
case did not involve an arbitration agreement, it involved a situation where Counsel for the
Acting General Counsel characterized certain statements made by a manager to employees
during a union organizing campaign as “rules” in an apparent attempt to “make an end run
around the statute of limitations with the assertion that they were rules ‘maintained’ during the
10(b) period.” 2013 NLRB LEXIS 487, at *45. The ALJ concluded that the manager had not
promulgated rules when she made statements to employees outside the Section 10(b} period, and
dismissed the allegation of the complaint in question. Id. at *47.

Similarly, the General Counsel in the preéent case should not be allowed to “make an end
run around the statute of limitations” by characterizing a binding contract as being “maintained”
by Respondent. Id. at *25. |

The same result follows to the extent the Amended Complaint is alleging Respondent
“enforced” an unlawful arbitration agreement against Charging Party by submitting a request to
the AAA to reject the demand at issue in this case for designation as a nationwide collective
arbitration. Because Charging Party did not file a timely charge by August 2013 to contest the
lawfulness of the Policy, she could not do so over eight months later when Respondent sought to
reject the demand for designation as a nationwide collective arbitration. Of course, Charging

Party could have claimed that the 444 should not enforce the Policy against her, but this does
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not mean the National Labor Relations Board has the “power” under Section 10(b) of the Act to
invalidate an arbitration agreement entered into 14 months before Respondent filed its request to
reject the demand for designation as a nationwide collective arbitration.’” Ultimately, Charging
Party cannot wait 14 months to file a charge claiming that the Policy she entered into in February

2013 was unlawful.

10 Respondent’s Fourth Affirmative Defense alleges:

Complaint is barred because its allegations and the remedies it seeks violate Respondent’s First
Amendment Rights to defend itself in a lawsuit inftiated by Charging Party by taking well-
grounded and reasonably-based positions in the litigation. It is contrary to the decisions of the
United States Supreme Court in Bil! Johnson’s Restaurants, Inc. v. NLRB, 103 5.Ct, 2161 (1983)
and BE&K -Construction Company v. NLRB, 122 8.Ct. 2390 (2002). The Board’s Complaint
should be stayed pending the final outcome of Charging Parties’ ¢ivil action.

(It. Ex. 1(1), at p: 3)
Respondent’s Sixth Affirmative Defense alleges:

The Complaint is barred because the National Labor Relations Board lacks jurisdiction to order
Respondent to take actions, or not take actions, with respect to litigation initiated by Charging
Party in other forums.

(Jt. Ex. I{1), atp. 3)

Much of the stipulated record in this case consists of the pleadings, motions and
other documents from the demand for arbitration filed with the AAA in the matter of Darlene Echevarria, on her
own behalf and other similarly situated v, Citigroup Inc., a Foreign Profit Corporation and Citibank N.A. (]t. Exs.
5-8) The AAA has, at this point, advised that it would not proceed with this action as a class arbitration based on the
Policy. However, if for whatever reason, the AAA, or a court of competent jurisdiction, were to direct that the
proceedings before the AAA be reopened, Respondent believes a stay of the unfair labor practice proceedings is
mandated by Bill Johmson’s Restaurants, Inc. v. NLRB and BE&K Construction Company and by the Board’s own
decision in Bill Johnson's Restaurants, Inc. and Myrland R. Helton, 290 NLRB 29 (1988). These decisions make
clear that the NLRB may not abrogate Respondent’s First Amendment right “to petition the government” by
engaging in litigation that is not “objectively baseless.” Indeed, the Board stated in its Bill Johnson's Restaurants
decision, following remand of the case from the Supreme Court: *“Should the Board determine that
a reasonable basis for the suit exists, however, then the Board may not enjoin the suit, but must stay its unfair labor
practice proceeding until the state court suir has been concluded”
Bill Johnson's Rests., 290 NLRB No. at 30 (emphasis added).

Although the Muwrphy Oil panel rejected the respondent’s reliance upon Bill Johnson's and BE&K
Construction co., it did so because it specifically held that the underlving arbitration agreements were unlawful (and
thus anv enforcement was also unlawful). For the reasons described herein, the Policy is fawful, and any attempt to
enforce the Policy is also lawful.
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IvVv. CONCLUSION

The General Counsel’s case against Respondent is meritless based on a myriad of
reasons. It is premised on the Board’s decision in D.R. Horion, which has been rejected by
numerous courts and cannot be reconciled with the Supreme Court’s decisions interpreting the
FAA, including the High Court’s most recent decision in American Express. Significantly, the
Board’s rationale in D.R. Horton has been rejected by all five circuit courts that have reviewed
the issue, including the Fifth Circuit which recently set aside the actual D.R. Horton itself. Even
apart from D.R. Horton and now Murphy Oil, Respondent contends this proceeding should be
dismissed because Charging Party was not engaged in protected concerted activity and the
Amended Complaint is barred by Section 10(b) of the Act.

For all the reasons stated herein, Respondent respectfully submits that it has not violated

any provision of the Act and that the Amended Complaint should be dismissed.
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I. INTRODUCTION AND STATEMENT OF THE CASE

On December 23, 2014, Administrative Law Judge Donna N. Dawson (“ALJ Dawson”)
issued her Decision in this case. Respondent Citigroup Technology, Inc. and Citicorp Banking
Corporation (parent), a subsidiary of Citigroup, Inc. (“Respondent”) filed Exceptions to the
Decision of the Administrative Law Judge and a Brief in Support of the same on March 3, 2015.
Pursuant to Section 102.46(d) of the Board’s Rules and Regulations, Counsel for the General
Counsel hereby submits this answering brief to Respondent’s exceptions.

At issue in this case is precisely the sort of arbitration agreement containing a “class
action waiver” already found to be unlawfully maintained and enforced in violation of Section
8(a)(1) of the Act in D. R. Horton, Inc., 357 NLRB No. 184 (2012), Murphy Oil USA, Inc., 361
NLRB No. 72 (2014), and, most recently, Cellular Sales of Missouri, L.L.C, 362 NLRB No. 27
(2015), and Flyte Tyme Worldwide, 362 NLRB No. 46 (2015). Respondent admits that upon
hire, its employees sign as a condition of employment its Employment Arbitration Policy
(“EAP”), which precludes individuals from pursuing any group, class, collective, or other
representative claims, in either an arbitral or judicial setting, pertaining to disputes concerning
their wages, hours, terms and conditions of employment, and various federal statutory
employment-related claims. Respondent further admits that on April 15, 2014, it filed a letter
with the American Arbitration Association (“AAA”) along with a copy of its EAP, requesting
that the AAA reject a demand for nationwide collective arbitration filed by former employee
Darlene Echevarria (“Echevarria”), on behalf of herself and others, including Charging Party
Andrea Smith (“Smith”). In short, Respondent has fully admitted to both maintaining and
attempting to enforce the offensive class action waiver included in its EAP.

Respondent bases the bulk of its exceptions on the notion that the class action waiver
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does not actually violate the Act because, it contends, the Board incorrectly decided D. R. Horton
and Murphy Oil in light of various Supreme Court cases interpreting the Federal Arbitration Act,
9 US.C. § 1 et seq. (“FAA”), and because ALJ Dawson erred in adhering to Board precedent
while deciding the instant case.

As the Board reiterated in Cellular Sales, no decision of the Supreme Court has expressly
overruled the Board’s holding in D.R. Horton, nor does any Supreme Court precedent directly
address the interplay between individual arbitration agreements and employees’ Section 7 rights.
Because Board precedent is controlling unless and until it is overruled by the Supreme Court, and
for the other reasons set forth below, Counsel for the General Counsel respectfully requests that
the Board affirm ALJ Dawson’s Decision and deny each of Respondent’s exceptions thereto.

II. STATEMENT OF FACTS

A. The Pleadings

The original and amended charges in this matter were filed by Smith on June 12,
2014, and August 27, 2014, respectively, and allege, inter alia, that the Respondent sought to
enforce an unlawful mandatory arbitration agreement. (ALJ Decision 1; GC Ex. 1(a) to l(d)).1
The operative pleadings are the amended complaint issued on September 10, 2014, and the
amended answer. (ALJ Decision 1; GC Ex. 1(i) and 1(L)).

B. Respondent’s Mandatory Arbitration Agreements

Respondent is a global financial services institution, with over 1,000 employees working
at its Tampa, Florida facility.” (ALJ Decision 2:13-14; GC Ex. 1(g), 7 2(a); GC Ex. 1(l), 9 3;

SR 9 2). Respondent’s employees are not represented by a labor organization.

' Throughout this brief, reference to the General Counsel’s and Joint Exhibits will be indicated as “GC Ex. " and
“Jt. Ex. _ ,” respectively. References to the paragraphs of the Stipulated Record accepted by ALJ Dawson will be
indicated as “SR 9 .” References to ALJ Dawson’s Decision will be indicated as “ALJ Decision (page):(line).”
Note page 1 of the ALJ Decision does not have numbered lines.

* Respondent admitted in its Amended Answer to facts demonstrating the Board’s jurisdiction and its status as an
employer within the meaning of the Act. ALJ Dawson found jurisdiction over Respondent at ALJ Decision 2:12-15.
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In or around January 2013, Echevarria was hired by Respondent as an Anti-Money
Laundering Operations Analyst in Respondent’s Tampa, Florida facility, and remained in that
position until August 23, 2013. (ALJ Decision 3:14-16; SR 4 5). On or about January 31, 2013,
Respondent offered Smith a position as an Anti-Money Laundering Operations Analyst in
Respondent’s Tampa, Florida facility, which Smith accepted on February 5, 2013. (ALJ
Decision 3:18-20; SR q 6; Jt. Ex. 2). Smith also electronically signed a receipt for Respondent’s
U.S. 2013 Employee Handbook (“Handbook”) on February 5, 2013 and for Respondent’s EAP,
which incorporates by reference arbitration provisions from the Handbook. (ALJ Decision 4:29-
31; SR 99 7-8; Jt. Ex. 3-4). Smith began work on February 19, 2013 and voluntarily resigned her
employment with Respondent on March 28, 2014. (ALJ Decision 4:31-33; SR 9 9).

The EAP provides, in relevant part:

The Policy makes arbitration the required and exclusive forum for the
resolution of all disputes arising out of or in any way related to employment
based on legally protected rights (i.e. statutory, regulatory, contractual, or
common-law rights) that may arise between an employee or former employee
and Citi or its current and former parents, subsidiaries, and affiliates and its and
their current and former officers, directors, employees, and agents (and that
aren’t resolved by the internal Dispute Resolution Procedure) including,
without limitation, claims, demands, or actions under Title VII of the Civil
Rights Act of 1964, the Civil Rights Acts of 1866 and 1991, the Age
Discrimination in Employment Act of 1967, the Older Workers Benefit
Protection Act of 1990, the Rehabilitation Act of 1973, the Americans with
Disabilities Act of 1990, the Family and Medical Leave Act of 1993, the Fair
Labor Standards Act of 1938, the Equal Pay Act of 1963, the Employee
Retirement Income Security Act of 1974, the Worker Adjustment and
Retraining Notification Act, the Sarbanes-Oxley Act of 2002, and all
amendments thereto, and any other federal, state, or local statute, regulation, or
common-law doctrine regarding employment, employment discrimination, the
terms and conditions of employment, termination of employment,
compensation, breach of contract, defamation, retaliation, whistle-blowing, or
any claims arising under the Citigroup Separation Pay Plan.

Except as otherwise required by applicable law, this Policy applies only
to claims brought on an individual basis. Consequently neither Citi nor any
employee may submit a class action, collective action, or other representative
action for resolution under this Policy.
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(ALJ Decision 2:24-3:2; GC Ex. 1(g) Y 4(a); Jt. Ex. 1). It is further undisputed that the
Respondent has required all of its newly-hired employees within the United States to agree to the
EAP as a condition of employment since at least December 26, 2012, and continuing to the
present. (ALJ Decision 3:6-7; SR 9 4).

C. Demand for Arbitration

On March 28, 2014, Echevarria, through counsel, submitted a demand for arbitration
entitled “Nationwide Class Action Arbitration Submission” (“arbitration demand”) to the AAA
on her own behalf and on behalf of other similarly situated employees of the Respondent,
including Smith, Danielle Lucas, Yadira Calderon, and Kelleigh S. Weeks (collectively, the
“named class members”). (ALJ Decision 4:35-39; SR 9 10; Jt. Ex. 5). The named class
members signed both a “Notice of Consent to Join Collective Action” and a “Notice of Filing
Notice of Consent to Join,” submitted along with the arbitration demand. (ALJ Decision 4:39-
40; SR 9 10 Jt. Ex. 5). The arbitration demand alleged that the Respondent violated the Fair
Labor Standards Act, 29 U.S.C. § 201 et seq. (“FLSA”), by failing to pay overtime wages to
Echevarria and other similarly situated employees of the Respondent, including the other named
class members. (ALJ Decision 4:40-42; SR q 10; Jt. Ex. 5).

On April 14, 2014, AAA Case Filing Coordinator Kristen Cottone (“Cottone”) requested
from the parties a full copy of the arbitration agreement between them and other information so
that the AAA could decide whether it could proceed with the case. (ALJ Decision 5:1-8; SR ¢
11; Jt. Ex. 6). Counsel for Respondent replied on April 15, 2014, submitting a copy of the EAP
and requesting that the AAA reject the arbitration demand insofar as Echevarria’s request for
designation of a nationwide collective arbitration, and instead accept only her individual claim.
(ALJ Decision 5:10-12; SR 9 12; Jt. Ex. 7). On April 28, 2014, Cottone sent the parties a letter
stating that, in accordance with AAA’s policy on class arbitrations, it could not administer the

matter as a class action, since the EAP prohibits class actions. (ALJ Decision 5:13-16; SR 9] 13;
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Jt. Ex. 8).
III. ARGUMENT AND CITATION TO AUTHORITY

A. The Appropriate Precedent for the Board to Follow is Its Own and that of the
Supreme Court of the United States; Neither ALJ Dawson Nor the Board Owe
Deference to District and Circuit Court Opinions. Exceptions 12 and 14 are
Without Merit.

In Respondent’s Brief submitted with its Exceptions to the Decision of the Administrative
Law Judge (“Respondent’s Brief”), Respondent excepts both to ALJ Dawson’s following the
Board’s decisions in D.R. Horton and Murphy Oil (ALJ Decision 5:30-45, 6:13-14, 6:42-43, 7:3-
9:32, 9:39-10:42, 11:25-33, 12:6-15), and to the Board itself deciding in Murphy Oil to reaffirm
its own D.R. Horton holdings instead of accepting the Fifth Circuit’s D.R. Horton opinion as
controlling.’ In Pathmark Stores, the Board reiterated that

[i]t has been the Board's consistent policy for itself to determine whether to

acquiesce in the contrary views of a circuit court of appeals or whether, with due

deference to the court's opinion, to adhere to its previous holding until the

Supreme Court of the United States has ruled otherwise ... [I]t remains the

[judge's] duty to apply established Board precedent which the Supreme

Court has not reversed. Only by such recognition of the legal authority of Board

precedent, will a uniform and orderly administration of a national act, such as the

National Labor Relations Act, be achieved.
342 NLRB 378 n. 1 (2004) (emphasis added) (quoting lowa Beef Packers, Inc., 144 NLRB 615,
616 (1963), enfd. in part 331 F.2d 176 (8th Cir 1964) (quoting Insurance Agents’ International
Union, AFL-CIO, 119 NLRB 768, 773 (1957))). Therefore, the Board was correct to adhere to
its own well-reasoned precedent in deciding Murphy Oil and ALJ Dawson was correct to follow
that established Board precedent in reaching her conclusions of law in the instant case.

B. The Board Has Not Overstepped By Interpreting the FAA; It Has Merely

Interpreted the NLRA as Including a Core Substantive Right to Collective
Action. Exception 13 is Without Merit.

Equally unpersuasive is Respondent’s argument that the Supreme Court’s decision in

> D.R. Horton v. NLRB, 737 F.3d 344 (5th Cir. 2013).
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CompuCredit Corp. requires that its EAP be found lawful because there is no specific
“Congressional command” to override the FAA within the text of the NLRA, and because for the
Board to find otherwise is for it to overstep its authority as a federal agency by dispositively
interpreting an act of Congress other than the one it is tasked to administer. 562 U.S.  , 132
S.Ct. 665, 671, (2012). Boiled down to its core, Respondent’s essential argument on this point is
that, as collective legal activity is generally considered a “procedural device” under other
statutes, employees’ preference for that procedure should not be allowed to impede the
Respondent’s substantive right to enforce its arbitration policy.

However, the Board emphasized in D.R. Horton that finding an arbitration agreement
unlawful does not conflict with the FAA because “the intent of the FAA was to leave substantive
rights undisturbed.” 357 NLRB No. 184, slip op. at 11. Although Respondent argues that the
waiver is not of substantive rights but, rather, of procedural rights, the authorities it points to are,
in fact, cases interpreting statutes that protect different substantive rights — such as consumer
rights against lenders — which also happen to provide a procedural option for vindication of those
rights through class action.

In contrast, the NLRA’s core substantive right is the Section 7 right of employees to act
collectively for their mutual aid or protection. Murphy Oil, 361 NLRB No. 72, slip op. at 6. Itis
unquestionably a substantive, not a procedural, right, as indicated by the statement of purpose in
Section 1 of the Act that the NLRA was enacted to correct “the inequality of bargaining power
between employees who do not possess full freedom of association or actual liberty of contract
and [corporate] employers” and to remove the impediments that same inequality presents to the
free flow of commerce. “[T]he D.R. Horton Board was clearly correct when it observed that the

‘right to engage in collective action — including collective legal action — is the core substantive
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right protected by the NLRA and is the foundation on which the Act and Federal labor policy
rest.” Murphy QOil, 361 NLRB No. 72, slip op. at 7 (quoting D.R. Horton, 357 NLRB No. 184,
slip op. at 10) (emphasis original to Murphy Oil).

Although Respondent is technically correct that there is no explicit Congressional
command to override the FAA contained in the text of the NLRA, the Board has already ruled on
this issue and reconciled its opinion in D.R. Horton with that portion of the CompuCredit
decision. The Murphy Oil Board emphatically affirmed that the FAA’s savings clause provides
for the revocation of otherwise mandatory arbitration agreements, “upon such grounds as exist at
law...” and that “Section 7... amounts to a ‘contrary congressional command’ overriding the
FAA.” 361 NLRB No. 72, slip op. at 9 (emphasis added). As the D.R. Horton Board noted, the
Supreme Court has not heretofore addressed whether an employer can infringe upon employees’
substantive Section 7 rights to concertedly pursue employment-related claims — Concepcion, for
example, arose in the context of a commercial arbitration agreement and dealt with the
preemption of a state consumer protection law, not employees’ federal collective action rights
under Section 7. 357 NLRB No. 184, slip op. at 12.

Moreover, in Murphy QOil, the Board explained that when the NLRA was enacted in 1935
and reenacted in 1947, the FAA had not ever been applied to individual employment contracts,
and noted:

[1]t is hardly self-evident that the FAA — to the extent that it would compel

Federal courts to enforce mandatory individual arbitration agreements

prohibiting concerted legal activity by employees — survived the enactment of

the Norris-LaGuardia Act [in 1932] and its sweeping prohibition of “yellow

dog” contracts.

361 NLRB No. 72, slip op. at 10.* The Board found that even if there is a conflict between the

* The FAA, a product of the Lochner era, was enacted in 1925; its own legislative history indicates that it was self-
evident to the 68th Congress that the Act would never be applied to employment or consumer contracts. As Justice



136

NLRA and the FAA, the Norris-LaGuardia Act prevents enforcement of any private agreement
inconsistent with the statutory policy of protecting employees’ concerted activity, including an
agreement that seeks to prohibit a “lawful means [of] aiding any person participating or
interested in a” lawsuit arising out of a labor dispute. /d. The Board found that in the event of a
conflict, the FAA would therefore have to yield to the NLRA insofar as necessary to
accommodate Section 7 rights.

The Board has long held that the specific collective activity of jointly pursuing legal
claims related to the terms and conditions of employment is a form of protected, concerted
Section 7 activity, and the Board has held time and again that these agreements, barring
employees from collectively pursuing their legal claims, constitute a patently unlawful waiver of
Section 7’s substantive right to act together for employees’ mutual aid and protection. Id. at 9
(“The [Fifth Circuit’s] first step was to determine that pursuit of legal claims concertedly is not a
substantive right under Section 7 of the NLRA. We cannot accept that conclusion; it violates the
long-established understanding of the Act and national labor policy, as reflected, for example, in

the Supreme Court’s decision in Eastex’...”). Thus, any claimed infringement on the FAA by

Black wrote in his dissent to Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 409, n. 2 (1965): “The
principal support for the Act came from trade associations dealing in groceries and other perishables and from
commercial and mercantile groups in the major trading centers. 50 A.B.A.Rep. 357 (1925). Practically all who
testified in support of the bill before the Senate subcommittee in 1923 explained that the bill was designed to cover
contracts between people in different States who produced, shipped, bought, or sold commodities. Hearing on S.
4213 and S. 4214 before the Subcommittee of the Senate Committee on the Judiciary, 67th Cong., 4th Sess., 3, 7, 9,
10 (1923). The same views were expressed in the 1924 hearings. When Senator Sterling suggested, ‘What you have
in mind is that this proposed legislation relates to contracts arising in interstate commerce,” Mr. Bernheimer, a chief
exponent of the bill, replied: ‘Yes; entirely. The farmer who will sell his carload of potatoes, from Wyoming, to a
dealer in the State of New Jersey, for instance.” Joint Hearings on S. 1005 and H.R. 646 before the Subcommittees
of the Committees on the Judiciary, 68th Con., 1st Sess., 7.” Furthermore, “On several occasions they expressed
opposition to a law which would enforce even a valid arbitration provision contained in a contract between parties of
unequal bargaining power. Senator Walsh cited insurance, employment, construction, and shipping contracts as
routinely containing arbitration clauses and being offered on a take-it-or-leave-it basis to captive customers or
employees. [citation omitted] He noted that such contracts ‘are really not voluntarily (sic) things at all’ because
‘there is nothing for the man to do except to sign it; and then he surrenders his right to have his case tried by the
court....” He was emphatically assured by the supporters of the bill that it was not their intention to cover such
cases.” 388 U.S. at 414 (Black, J., dissenting).

> Eastex v. NLRB, 437 U.S. 556 (1978).
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protecting employees’ substantive Section 7 rights in these circumstances is entirely illusory.
The EAP at issue in the instant case is unlawful not because it involves arbitration or specifies
particular litigation procedures, but because it prohibits employees from exercising their Section
7 right to engage in concerted legal activity in any forum at all.
C. The Board’s Holdings Have Accommodated Both the NLLRA and the FAA: No
Conflict Exists Between the Board’s Decisions in D.R. Horton, Murphy Oil,

Cellular Sales, and Flyte Tyme and the FAA. Exceptions 4 through 11 are
Without Merit.

As the Board in D.R. Horton explained, “holding that an employer violates the NLRA by
requiring employees, as a condition of employment, to waive their right to pursue collective legal
redress in both judicial and arbitral forums accommodates the policies underlying both the
NLRA and the FAA to the greatest extent possible.” 357 NLRB No. 184, slip. op. at 8. This is
because Section 2 of the FAA “provides that arbitration agreements may be invalidated in whole
or in part” for the same reasons any contract may be invalid, including if it is unlawful or
contrary to public policy. /d., slip. op. at 11. Therefore, inasmuch as the EAP is inconsistent with
the NLRA, it is not enforceable under the FAA.

Respondent’s Brief asserts that the Board’s decisions in the D.R. Horton line of cases are
in conflict with the FAA, and presumes to state that the Supreme Court has “implicitly” rejected
the Board’s D.R. Horton decision through precedents established in AT&T Mobility v.
Concepcion, 563 U.S. 321, 131 S. Ct. 1740 (2011), CompuCredit Corp. v. Greenwood, 562 U.S.
132 S.Ct. 665, (2012), and American Express v. Italian Colors Restaurant,  U.S. |
133 S. Ct. 2304 (2013). However, the Board addressed these same arguments at length in D.R.
Horton and found them unavailing, and has reaffirmed the lack of a conflict between the NLRA
and the FAA three more times.

Respondent argues in its Brief that finding the EAP unlawful would run afoul of the
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Supreme Court’s decisions requiring the enforcement of certain arbitration agreements, including
class action waivers, according to their terms. However, Respondent mischaracterizes the high
court’s holdings in Concepcion, CompuCredit, and American Express as a mandate to enforce all
arbitration agreements contracted for between parties, regardless of any other considerations. A
“healthy regard” for the FAA does not require the Board to acquiesce to it as the juggernaut force
Respondent represents it to be.

In D.R. Horton, the Board specifically rejected arguments that the Court’s Concepcion
decision required the Board to find that the arbitration agreement was enforceable as written, or
that the Court had sanctioned class and collective action waivers in all categories of arbitration.
357 NLRB No. 184, slip op. at 11-12.

Nor does a finding that the class waiver contained in the EAP is unlawful mean that the
Board’s decisions effectively disfavor arbitration as a whole, as Respondent contends; rather, the
D.R. Horton line of cases merely requires that any arbitration agreement sought by employers
leave open the option for employees to choose to act collectively for their mutual aid and
protection, i.e. ensure that arbitration agreements do not interfere with or restrict the exercise of
employees’ Section 7 rights. This could be accomplished either by permitting class and
collective actions in judicial fora while limiting arbitrations to those between individuals, or by
foreclosing judicial avenues of relief while permitting the arbitration of class and collective
action claims. It is bewildering that Respondent believes it is self-evident, in light of these
options, that the D.R. Horton line of decisions runs so thoroughly afoul of the FAA when in fact,
the Board’s decisions have done quite the opposite, striving to and succeeding in reconciling the
two federal laws.

Furthermore, Respondent’s argument that the agreement should be enforced as written

10
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because the Board has no authority to order other entities, such as the AAA, to take or refrain
from any action, falls flat in light of the actual facts of this case. The AAA did not inform
Respondent that its rules forbade class arbitration, only that it read Respondent’s EAP as binding
it from accepting Echevarria’s request for a nationwide class designation of the action. If the
Board deems the EAP unlawful, the AAA will not be “forced” to accept Echevarria’s class action
claim. Rather, Respondent’s EAP must be rescinded, and Echevarria, Smith and the other
employees will be free to pursue a judicial class or collective action claim. In addition,
Respondent will be free to revise its arbitration policy in a manner consistent with the NLRA.
Therefore, the Board should reaffirm once more its decisions in D.R. Horton, Murphy
Oil, Cellular Sales, and Flyte Tyme by finding the same type of class waiver at issue here

similarly unlawful under Section 8(a)(1) of the Act.

D. Respondent’s Maintenance and Enforcement of the EAP Violates Section 8(a)(1)
of the Act. Exceptions 1.2.3. 16 and 18 through 21 are Without Merit.

In D.R. Horton, 357 NLRB No. 184 (2012), the Board held that "an employer violates
Section 8(a)(l) of the National Labor Relations Act when it requires employees covered by the
Act, as a condition of their employment, to sign an agreement that precludes them from filing
joint, class, or collective claims addressing their wages, hours or other working conditions
against the employer." Id., slip op. at 1. As the Board observed, it “has consistently held that
concerted legal action addressing wages, hours or working conditions is protected by Section 7,"
and that when an employer requires employees to waive this substantive right under the Act, the
agreement unlawfully restricts employees' Section 7 right to engage in concerted action for
mutual aid or protection. /d., slip op. at 2.

In D.R. Horton, the Board made clear that the test for determining whether class action

waivers containted in arbitration agreements constitute a rule that violates Section 8(a)(1) of the
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Act is that set forth in Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004). Under that
test, a policy such as Respondent’s violates Section 8(a)(1) because it expressly restricts Section
7 activity or, alternatively, because (1) employees would reasonably read it as restricting such
activity; (2) the rule was promulgated in response to union activity; or (3) the rule has been
applied to restrict the exercise of Section 7 rights. 343 NLRB at 646-647, cited in D.R. Horton at
357 NLRB No. 184, slip op. at 7.

Respondent argues at length that ALJ Dawson’s use of the Lutheran Heritage test was
erroneous, arguing that a contract is not a “rule,” before citing any authority to support this
contention — and even then, the sole case it identifies as “support” for its position, Albertson’s,
LLC, involves spoken statements made by a manager, not written policies maintained by the
employer.® The Board has determined in the cases cited above that a contract can contain a rule
for the purposes of 8(a)(1) of the Act. This is a reasonable interpretation of Section 8(a)(1)
because the terms of a “contract” such as Respondent’s EAP behave identically to other
employer rules and can obviously, as the EAP’s terms do here, interfere with Section 7 rights.
Albertson’s 1s wholly inapposite and the Board should disregard Respondent’s entire argument
on this point. In Murphy Oil, Cellular Sales, and Flyte Tyme the Board reaffirmed the relevant
holdings of D.R. Horton, including that the Lutheran Heritage test is appropriately applied to
arbitration agreement terms.

Respondent’s EAP makes individual arbitration “the required and exclusive forum for the
resolution of all” employment-related disputes with Respondent, expressly restricting employees
from bringing joint claims as either a class or collective action, “or other representative action.”

(Jt. Ex. 1). Through use of the EAP as a condition of employment, the Respondent has thus

6359 NLRB No. 147 (2013), set aside by Noel Canning and subsequently reaffirmed by the Board, 361 NLRB No.
71 (2014).
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attempted to foreclose all concerted employment-related litigation or arbitration by employees
and effectively stripped employees of their Section 7 right to engage in this form of concerted
activity for mutual aid and protection. ALJ Dawson correctly found that, like the agreement in
D.R. Horton, Respondent’s EAP explicitly restricts Section 7 activity, and therefore plainly
violates Section 8(a)(1) under the Lutheran Heritage test (ALJ Decision 6:16-30).

Not only does the maintenance of the EAP on its face constitute a violation of the Act, it
has been applied by Respondent to restrict the exercise of Section 7 activity, in violation of the
Act. The record clearly demonstrates that Respondent presented the EAP to the AAA to support
its request that the AAA reject Echevarria’s demand for nationwide, class action designation of
her arbitration. (ALJ Decision 5:10-12; SR 9 12; Jt. Ex. 7) In addition to seeking arbitration on
behalf of all similarly-situated employees of Respondent with regard to her Fair Labor Standards
Act claim, Echevarria had four other named employee signatories to the demand for arbitration,
including Charging Party Smith, an undeniable example of collective action undertaken for
mutual aid and protection. (SR 9 10, 12; Jt. Ex.5, 7). Thus, the five employees were exercising
their rights guaranteed by Section 7 of the Act, as properly found by ALJ Dawson. (ALJ
Decision 11:6-23). Employee Smith joined the class action arbitration claim on the same day
that she resigned her employment. (S.R. § 9 8, 9).

In this regard, contrary to Respondent’s claim and as found by the ALJ, former
employees who pursue employment claims, such as Smith, are considered statutory employees as
defined in Section 2(3) of the Act and are entitled to the Act’s protection. (ALJ Decision 11:20-
23; see generally, NLRB v. Town & Country Electric, Inc., 516 U.S. 85 (1995); Phelps Dodge
Corp. v. NLRB, 313 U.S. 177 (1941). The Board has broadly construed the term employee to

include members of the working class generally, including “former employees of a particular
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employer.” Little Rock Crate & Basket Co., 227 NLRB 1406, 1406 and cases cited therein at n.4
(1977); Waco, Inc., 273 NLRB 746, 747 n. 8 (1984).

Furthermore, as in D.R. Horton, the Board found in Murphy Oil, Cellular Sales, and Flyte
Tyme that it is “well-established that an employer’s enforcement of an unlawful rule, including a
mandatory arbitration policy like the one at issue here, independently violates Section 8(a)(1).”
Cellular Sales, 362 NLRB No. 27, slip op. at 2 (2015) (emphasis added) (citing Murphy Oil, 361
NLRB No. 72, slip op. at 19-21)); see also NLRB v. Washington Aluminum Co., 370 U.S. 9, 16-
17 (1962) and other authorities cited by the Board in n. 9 of the Cellular Sales decision.

In summary, Respondent’s maintenance of the EAP expressly prohibiting employees
from engaging in Section 7 activity, and Respondent’s enforcement of the EAP against
employees Echevarria, Smith and the other employees who joined in the class action arbitration
claim against Respondent, both violate Section 8(a)(1) of the Act, as found by the ALJ (ALJ
Decision 6:39-43).

E. Bill Johnson’s and the First Amendment Do Not Save Respondent from a

Violation, and Do Not Prevent the Board from Remedying Its Violations.
Respondent’s Exceptions 17 and 29 through 31 are Without Merit.

Respondent excepts to ALJ Dawson’s finding that Bill Johnson’s Restaurants v. NLRB,
461 U.S. 731 (1983), does not preclude the Board from proceeding against Respondent’s request
to the AAA to, in essence, compel individual arbitration of Echevarria’s FLSA claim (ALJ
Decision 12:1-15). Respondent’s desired outcome would cut out the Charging Party and the
other named class members who had voluntarily sought to join the action, effectively halting
their protected, concerted activity before they can even commence litigating their joint claims of
FLSA violations against their employer.

Respondent’s entire argument on this point is based on the false premise that its endeavor
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to halt the class arbitration of Echevarria, Charging Party, and other class members’ FLSA claims
was “well-founded” on a valid arbitration agreement. “Just as false statements are not
immunized by the First Amendment right to freedom of speech,” baseless litigation is not
immunized by the First Amendment right to petition.” Bill Johnson’s, 461 U.S. at 743. The EAP
is invalid, because it violates Section 8(a)(1). Whether or not any of the Bill Johnson’s
exceptions come into play is moot because the legal basis for Respondent’s act to enforce the
EAP is non-existent.

Even if they did, the Board has made clear that it will apply Bill Johnson’s footnote 5
exceptions to particular litigation tactics, as well as to entire lawsuits. Thus, for example, in
Wright Electric, Inc., the Board found that an employer’s discovery request had an illegal
objective and violated the Act, even though the lawsuit itself could not be enjoined. 327 NLRB
1194, 1195 (1999, enfd. 200 F.3d 1162 (8th Cir. 2000); see also, Dilling Mechanical
Contractors, 357 NLRB No. 56, slip op. at 2-3 (2011) (finding that employer’s discovery
requests had an illegal objective, although the lawsuit itself did not). A lawsuit or litigation tactic
has a footnote 5 illegal objective “if it is aimed at achieving a result incompatible with the
objectives of the Act.” Manno Electric, 321 NLRB 278, 297 (1996), enfd. 127 F.3d 34 (5th Cir.
1997) (unpublished). In such circumstances, “the legality of the lawsuit enjoys no special
protection under Bill Johnson’s.” Teamsters Local 776 (Rite Aid), 305 NLRB 832, 834 (1991),
enfd., 973 F.2d 230 (3d Cir. 1992), cert. denied, 507 U.S. 959 (1993).

In particular, an illegal objective may be found where a grievance or lawsuit is itself
aimed at preventing employees’ protected conduct. In such cases, the lawsuit is not merely

retaliatory for employees’ protected conduct, but also seeks to use the arbitrator or the court to

" See Herbert v. Lando, 441 U.S. 153, 171, 99 S.Ct. 1635, 1646, 60 L.Ed.2d 115 (1979); Gertz v. Robert Welch,
Inc., 418 U.S. 323, 340, 94 S.Ct. 2997, 3007, 41 L.Ed.2d 789 (1974).
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directly interfere with the Section 7 activity. Long Elevator, 289 NLRB 1095 (1988), enfd.
902 F.2d 1297 (8th Cir. 1990). Respondent’s tactics are akin to those used by the employers in
D.R. Horton and Murphy Oil to compel individual arbitration of employees’ claims in
accordance with their respective arbitration agreements. In Murphy Oil, the Board specifically
considered and rejected the company’s Bill Johnson arguments. Indeed, the only objective of
Respondent’s request to the AAA is to prohibit employees from engaging in Section 7 activity.
Respondent’s request would impose individual arbitration, which specifically attempts to
prevent employees’ protected concerted legal activity. Therefore, Respondent’s request has a

footnote 5 illegal objective and is unlawful under Section 8(a)(1) of the Act.

F. No Allegations of the Complaint are Time Barred by Section 10(b) of the Act.

The EAP is a Mandatorv Condition of Emplovinent. Respondent’s Exceptions
15 and 22 through 28 are Without Merit.

Respondent excepts to ALJ Dawson’s findings that none of the allegations in the
Complaint are time-barred by Section 10(b) of the Act. (ALJ Decision 11:35-45; SR 99 20- 21)
However, it is well-established that Section 10(b) permits finding a violation based on the mere
maintenance of an unlawful rule within the 10(b) period, and/or based on the enforcement of an
unlawful rule within the 10(b) period, “regardless of when the rule was first promulgated.”
Cellular Sales, 362 NLRB No. 27, slip op. at 2; see also Control Services, 305 NLRB 435, n. 2 &
442 (1991), enfd. mem., 961 F.2d 1568 (3d Cir. 1992). As the Board recently reaffirmed in
Cellular Sales, this is the case even when the unlawful rule is contained in a contract executed
outside the 10(b) period, because maintenance of the unlawful rule is considered a continuing
violation by the Board. Id. at 2; see also Carney Hospital, 350 NLRB 627, 627 (2007); Eagle-
Pincher Industries, 331 NLRB 169, 174, n. 7 (2000); Wire Products Mfg. Corp., 326 NLRB 625,

633 (1998), enfd. sub nom. NLRB v. R.T. Blankenship & Associates, Inc., 210 F.3d 375 (7th Cir.
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2000); St. Luke’s Hospital, 300 NLRB 836 (1990).

The stipulated record shows that Respondent has maintained and enforced the EAP “since
on or about December 26, 2012, and continuing to the present.” (SR 9 3).® As noted above, the
ongoing maintenance of an unlawful rule such as the EAP is a continuing violation of the Act.
Therefore, Respondent has maintained the EAP within the Section 10(b) period. Moreover,
Respondent enforced the EAP within the Section 10(b) period by asking the AAA to reject
Echevarria’s request for a nationwide, class designation of her arbitration demand on April 15,
2014, less than six months before the filing and service of both the original and amended charges
in this matter. (GC 1(a) to 1(d)).

With respect to Respondent’s assertion that the its unrepresented employees can
“voluntarily agree to waive a judicial forum in favor of arbitration” just as a union can so act
voluntarily, the ALJ correctly rejected this argument and concluded that “it matters not when an
employee signs a mandatory arbitration agreement forfeiting his or her Section 7 rights” in light
of Murphy Oil. (ALJ Decision 11:25-33) It is undisputed that all employees are required to
agree to Respondent’s EAP, including the class action waiver, as a condition of employment.
Similarly, Respondent’s assertion that the “voluntariness” of the EAP cannot be attacked 16
months after the contract was formed is without merit because it is evident from the
circumstances — Respondent requires job applicants to sign an EAP agreement as a condition of
gaining employment — that the EAP is imposed by Respondent without negotiation and
uniformly applied to its entire workforce on an ongoing basis. (S.R. § 3, 4). There is no
evidence that Respondent has ever considered deviating from or negotiating about the standard,

uniformly required, EAP language, and individual employees, especially job applicants, simply

¥ The stipulated record was signed by Respondent and the Union on October 7, 2014, so the EAP was clearly
maintained until at least at least that date, and Respondent presented no evidence that it has rescinded or revised the
EAP.
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do not have the collective bargaining power of a union to voluntarily waive in any meaningful
way the right to file lawsuits on employment matters in exchange for the promise to arbitrate.
Respondent’s 10(b) defense, and its claim that employees’ execution of the EAP is voluntary
rather than mandatory, should be summarily rejected.

G. The ALJ’s Conclusions of Law, Recommended Order and Notice to

Employees Are Appropriate and Should Be Adopted by the Board.
Respondent’s Exceptions 32 through 37 are without merit.

Counsel for the General Counsel respectfully urges the Board deny Respondent’s
exceptions and to adopt the full range of remedies set forth in the Order and Notice to Employees
recommended by ALJ Dawson, which is consistent with the remedies ordered by the Board in
D.R. Horton and its progeny. ALJ Dawson’s recommendation that Respondent be required to
post a Notice to Employees at all of its locations where the EAP is maintained is appropriate in
view of Respondent’s admitted maintenance and enforcement of the EAP with respect to all of its
thousands of employees at its Tampa, Florida location and throughout the United States. (S.R. ]
2,3). Counsel for the General Counsel further seeks any other relief the Board determines to be
appropriate to remedy Respondent’s unlawful conduct.

IV. CONCLUSION

In sum, Respondent presents arguments that muddle the issue, failing to distinguish that
the element of the arbitration agreement the General Counsel takes issue with is the class action
waiver, not the fact that it sought to enter into an arbitration agreement at all. (See, e.g. p. 23 of
Respondent’s Brief, “Employer-Imposed Arbitration Agreements Do Not Restrict Section 7
Rights.”). In the D.R. Horton line of cases, the Board has used the proverbial scalpel to analyze
and excise the offending portion of the agreements that infringe on Section 7 rights, the class
action waivers. Respondent mischaracterizes these decisions as the axe fundamentally

destroying an employer’s ability to enter into employment contracts with its employees. This is
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obviously not the case. It is more than possible for Respondent and other corporations to craft
employment contracts — even ones that include arbitration agreements — that preserve employees’
Section 7 rights to act collectively.

The practical effect of arbitration agreements that contain class action waivers is to
silence workers by relegating them to “the inequality of bargaining power between employees
who do not possess full freedom of association or actual liberty of contract, and employers who

2

are organized in the corporate or other forms of ownership association...” which Congress
sought to eradicate by “restoring equality of bargaining power between employers and
employees” as set forth in Section 1 of the Act, and by guaranteeing employees the substantive
right to engage in protected concerted activities, as set forth in Section 7 of the Act. For the
Board to adopt Respondent’s position on class action waivers would not only be a significant
departure from its established precedent, but also a sea change in the way labor policy is
established and enforced in this country and a betrayal of the congressional mandate carried by
the Agency to balance the competing needs of the free flow of commerce and the workers who
participate in it.

The General Counsel respectfully urges the Board to deny Respondent’s exceptions in
their entirety.

Dated at Tampa, Florida on April 7, 2015.

Respectfully submitted,

/s/ Caroline Leonard
Caroline Leonard, Esq.
Counsel for the General Counsel
Region 12, National Labor Relations Board
201 E. Kennedy Blvd., Suite 530
Tampa, FL 33602
Phone: (813) 228-2641
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on April 7, 2015, she electronically filed the foregoing
Counsel for the General Counsel’s Answering Brief to Respondent’s Exceptions to the

Decision of the Administrative Law Judge and served said document by electronic mail on

the below-named parties, as follows:

By Electronic Filing:

Hon. Gary W. Shinners
Executive Secretary

National Labor Relations Board
1099 14™ Street, N.W.
Washington, D.C. 20570

By Electronic Mail:

Edward M. Cherof, Esq.
Jonathan J. Spitz, Esq.

Stephanie Adler-Paindiris, Esq.
JACKSON LEWIS, P.C.
Attorneys for Respondent

1155 Peachtree Street, Suite 1000
Atlanta, Georgia 30309

Andrew Frisch, Esq.

MORGAN & MORGAN

Attorney for Charging Party

600 N. Pine Island Road, Suite 400
Plantation, FL 33324

/s/ Caroline Leonard
Caroline Leonard, Esq.
Counsel for the General Counsel
Region 12, National Labor Relations Board
201 E. Kennedy Blvd., Suite 530
Tampa, FL 33602
Phone: (813) 228-2641
Fax: (813) 228-2874
Email: Caroline.Leonard@nlrb.gov
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
DIVISION OF JUDGES
ATLANTA BRANCH OFFICE

CITIGROUP TECHNOLOGY, INC.
AND CITICORP BANKING
CORPORATION (PARENT),

A SUBSIDIARY OF CITIGROUP, INC.

and CASE 12-CA-130742

ANDREA SMITH, An Individual

Thomas W. Brudney, Esq.,
for the General Counsel.

Edward M. Cherof, Esq., Jonathan J. Spitz, Esq.,
Stephanie Adler-Paindiris, Esq. (Jackson Lewis,
LLP), of Orlando, Florida, & Andrew Frisch, Esg.
(Morgan & Morgan),
for the Respondent.

DECISION
STATEMENT OF THE CASE

DONNA N. DAWSON, Administrative Law Judge. This case involves issues related
to Murphy Oil USA, Inc., 361 NLRB No. 72 (2014), and D.R. Horton, Inc., 357 NLRB No. 184
(2012), enf. granted in part and denied in part 737 F.3d 344 (5th Cir. 2013). On June 12, 2014,
Andrea Smith (“Charging Party” or “Smith”) filed an initial charge, and on August 27, 2014, she
filed a first amended charge. A complaint issued on August 29, 2014, and an amended
complaint issued on September 10, 2014 (“the complaint™). The complaint alleges that Citigroup
Technology, Inc. and Citicorp Banking Corporation (parent), a subsidiary of Citigroup, Inc.
(“Respondent”) violated Section 8 (a)(1) of the National Labor Relations Act (the “NLRA” or
the “Act”) by maintaining and enforcing a mandatory employment arbitration policy precluding
its employees from pursuing any group, class, or collective actions, arbitration or otherwise,
concerning wages, hours, and other terms and conditions of employment. Although Respondent
admits in its amended answer that it maintained and enforced its arbitration policy, it denies that
any of its actions violated the Act and sets forth several affirmative defenses.
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On October 8, 2014, the parties jointly requested that the case be decided without a
hearing based on a stipulated record, with attachments. The motion was granted on October 9,
2014, and the parties subsequently filed their briefs.

Having considered the entire stipulated record and the briefs, for the reasons set forth
below, I make the following

FINDINGS OF FACT
I. JURISDICTION

At all material times, Respondent, a Delaware corporation with an office and place of
business in Tampa, Florida (Respondent’s Tampa facility), has been engaged in the business of
providing global financial services. Respondent admits and | find that it is an employer engaged
in commerce within the meaning of Section 2(2), (6), and (7) of the Act.

1. ALLEGED UNFAIR LABOR PRACTICES

Since about December 26, 2012, Respondent has “maintained and enforced” as part of its
U.S. Employee Handbook, “Appendix A: The Employment Arbitration Policy" revised
(“EAP”) which is applicable to all of its employees in the United States, including those
employed at its Tampa facility. This arbitration policy includes the following relevant provision:

The Policy makes arbitration the required and exclusive forum for the resolution
of all disputes arising out of or in any way related to employment based on legally
protected rights (i.e., statutory, regulatory, contractual, or common-law rights)
that may arise between an employee or former employee and Citi or its current
and former parents, subsidiaries, and affiliates and its and their current and former
officers, directors, employees, and agents (and that aren’t resolved by the internal
Dispute Resolution Procedure) including, without limitation, claims, demands, or
actions under Title VII of the Civil Rights Act of 1964, the Civil Rights Acts of
1866 and 1991, the Age Discrimination in Employment Act of 1967, the Older
Workers Benefit Protection Act of 1990, the Rehabilitation Act of 1973, the
Americans with Disabilities Act of 1990, the Family and Medical Leave Act of
1993, the Fair Labor Standards Act of 1938, the Equal Pay Act of 1963, the
Employee Retirement Income Security Act of 1974, the Worker Adjustment and
Retraining Notification Act, the Sarbanes-Oxley Act of 2002, and the
amendments thereto, and any other federal, state, or local statute, regulation, or
common-law doctrine regarding employment, employment discrimination, the
terms and conditions of employment, termination of employment, compensation,
breach of contract, defamation, retaliation, whistle-blowing, or any claims arising
under the Citigroup Separation Pay Plan.

Except as otherwise required by applicable law, this Policy applies only to claims
brought on an individual basis. Consequently[,] neither Citi nor any employee
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may submit a class action, collective action, or other representation action for
resolution under this Policy.

(Jt. Exh. 4).

Since about December 26, 2012, and at all material times thereafter, Respondent has
required its newly hired employees to agree to and accept its EAP as a condition of employment.
Based on this agreement, Respondent has precluded these employees from filing any “group,
class, collective, or other representative action claims in arbitration,” or otherwise, in connection
with disputes identified in the EAP concerning wages, hours, and other terms and condition of
employment. Of note, Respondent’s EAP also states that it does not “exclude the National Labor
Relations Board from jurisdiction over disputes covered by the [Act]...” (1d.).

In January 2013, Respondent hired Darlene Echevarria (Echevarria) as an anti-money
laundering operations analyst in its Tampa facility. Echevarria worked in this position from
January 7 until August 23, 2013.

Similarly, Respondent hired Charging Party Smith. By letter dated January 31, 2013,
Respondent offered Smith the position of anti-money laundering operations analyst in its Tampa
facility. The job offer letter includes an arbitration provision which reads in relevant part:

Arbitration:

Any controversy or dispute relating to your employment with or separation from
Citi will be resolved in accordance with Citi's Employment Arbitration Policy as
set forth in the Principles of Employment which you will be required to sign as a
condition of your Citi employment, the terms of which are incorporated herein. A
copy of the Principles of Employment is attached.

I acknowledge that | have received and read or have had the opportunity to read
this arbitration agreement. | understand that this arbitration agreement requires that
disputes that involve the matters subject to the agreement be submitted to
mediation or arbitration pursuant to the arbitration agreement rather than to a judge
and jury in court.

(Jt. Exh. 2, p. 4). The referenced “Principles of Employment,” state in relevant part:

[Y]ou agree to follow our dispute resolution/arbitration procedure for

resolving all disputes (other than disputes which by statute are not arbitrable)
arising out of or relating to your employment with and separation from Citi.* This
applies while you are employed by us as well as after your employment ends.
While we hope that disputes with our employees will never arise, we want them
resolved promptly if they do arise. These procedures do not preclude us from
taking disciplinary actions (including terminations) at any time, but if you dispute
those actions, we both agree that the disagreement will be resolved through these
procedures. Our procedures are divided into two parts:
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1. An internal dispute resolution procedure that allows you to seek
review of any action taken regarding your employment or termination of
your employment which you think is unfair.

2. In the unusual situation when this procedure does not fully resolve
a dispute, and such dispute is based upon a legally protected right (i.e.,
statutory, contractual, or common law), we both agree to submit the
dispute, within the time provided by the applicable statute(s) of limitations,
to binding arbitration as follows:

. Before the American Arbitration Association ("AAA") where you
don't meet the criteria above for FINRA [Financial Industry
Regulatory Authority, Inc.] arbitration, FINRA declines the use of its
facilities, or you are a Dual Employee and your dispute does not
involve CGMI [Citigroup Global Markets Inc.] or activities related to
your securities license(s).

Arbitrations shall be conducted in accordance with the respective arbitration rules
of the FINRA or AAA, as applicable, then in effect and as supplemented by Citi's
Arbitration Policy then in effect ("Arbitration Policy™). A detailed description of
the Arbitration Policy is included in the Employee Handbook, and is available for
review prior to your acceptance of employment if you choose to review it. Again,
it is your responsibility to read and understand the dispute resolution/arbitration
procedure.

(Jt. Exh. 2, pp. 7-8).

On February 5, 2013, Smith accepted and signed the January 31, 2013 job offer as a
condition of her employment. She also electronically signed the receipt for Respondent’s U.S.
2013 Employee Handbook and EAP. (Jt. Exhs. 2-3). Smith worked for Respondent as an anti-
money laundering operations analyst from about February 19, 2013, until March 28, 2014, when
she voluntarily resigned.

On March 28, 2014, Echevarria, on her own behalf, and also on the behalf of other
similarly situated employees of Respondent, including Smith and Danielle Lucas (Lucas), Yadira
Calderon (Calderon), and Kelleigh S. Weeks (Weeks), through counsel, filed a demand for
arbitration with the American Arbitration Association (the AAA), titled “Nationwide Class
Action Arbitration Submission,” (class arbitration action), along with a “Notice of Filing Notice
of Consent to Join,” and notices of “Consent to Join” collective action." They sought designation
of the action as a collective action and alleged that Respondent violated the Fair Labor Standards
Act (FLSA), 29 U.S.C. Sec. 201 et. seq., by failing to pay overtime premium pay. (Jt. Exh. 5).

Darlene Echevarria, on her own behalf and others similarly situated v. Citigroup, Inc., a Foreign
Corporation and Citibank, N.A., Case No. 01-14-0000-0324.
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On April 14, 2014, the AAA case filing coordinator, Kristen Cottone (Cottone) sent a
letter to the representatives of the parties to the class arbitration action, requesting a copy of the
complete arbitration agreement so that the AAA could determine whether to proceed with the
class action. The letter stated that, “[t]he Association requests that either Claimant or
Respondent provide a contract clause providing for administration by the [AAA].” Cottone also
requested any additional documents that “discuss arbitration procedures to be followed, such as
an employee handbook,” as well a court order or joint stipulation, if any, compelling the dispute
to arbitration. (Jt. Exh. 6).

On April 15, 2014, counsel for Respondent sent a letter to the AAA, along with a copy of
the EAP, and requested that the AAA reject Echevarria’s demand for designation of the claim as
a nationwide collective arbitration action, and instead, only accept her individual claim. (Jt. Exh.
7). On April 28, 2014, Cottone, on behalf of the AAA, notified the parties that the AAA had
received a copy of the EAP, and that, “[i]n accordance with the AAA’s policy on class
arbitrations, we cannot administer this matter as a class action since the agreement between the
parties prohibits class claims.” She further advised the parties that they “may proceed with this
matter on an individual basis.” (Jt. Exh. 8). Thus, as admitted by Respondent, it successfully
enforced its EAP.

111. DECISION AND ANALYSIS

A. Respondent’s Maintenance and Enforcement of Its EAP Violates Section 8(a)(1) of the Act

The complaint asserts violations of Section 8(a)(1) of the Act. Under Section 8(a)(1), it
is an unfair labor practice for an employer to interfere with, restrain, or coerce employees in
the exercise of the rights guaranteed in Section 7 of the Act. The rights guaranteed in
Section 7 include the right “to form, join or assist labor organizations, to bargain
collectively through representatives of their own choosing, and to engage in other concerted
activities for the purpose of collective bargaining or other mutual aid or protection ...”

In D.R. Horton, 357 NLRB No. 184, slip op. at 1, the Board found that an employer
violates Section 8(a)(1) of the Act by imposing, as a condition of employment, a mandatory
arbitration agreement that precludes employees from “filing joint, class, or collective claims
addressing their wages, hours, or other working conditions against the employer in any
forum, arbitral or judicial.” Citing to Spandsco Oil & Royalty Co., 42 NLRB 942, 948-949
(1942), Salt River Valley Water Users Assn., 99 NLRB 849, 853-854 (1952), enfd. 206 F.2d
325 (9th Cir. 1953), and many other cases, the Board noted that such concerted legal action
addressing wages, hours, and working conditions has consistently fallen within Section 7°s
protections. Most recently, in Murphy Oil USA, Inc., 361 NLRB No. 72, slip op. at 1-2, the
Board adopted and reaffirmed the rationale and decision in D.R. Horton. The Murphy Oil Board
found that the respondent violated Section 8(a)(1) of the Act by requiring its employees to agree
to mandatory arbitration agreements requiring them to resolve all employment-related disputes
through individual arbitration, and by taking steps to enforce the unlawful agreements in Federal
district court when the charging party and three other employees filed a collective action under
the FLSA. Id.
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The complaint here specifically alleges that Respondent violated the Act by maintaining
and enforcing the EAP as a condition of its employees’ employment, including that of the
Charging Party (Smith), by precluding them from filing any group, class, collective, or other
representative action claims, through arbitration or the judicial system, of disputes identified in
the EAP concerning wages, hours, and other terms and conditions of employment.

First, it is undisputed that Respondent’s EAP has been maintained as a condition of the
newly hired employees’ employment from December 26, 2012, and continuing to the present, as
evidenced by the stipulated record. This includes, of course, Smith’s employment. Further,
Smith electronically signed the EAP on February 5, 2013, when she accepted Respondent’s
employment offer and acknowledged receipt of the principles of employment and the U.S. 2013
Employee Handbook receipt form. (Jt. Exh. 4). Therefore, | find the EAP was a mandatory rule
imposed by Respondent as a condition of employment. As such, the EAP is evaluated in the
same manner as any other workplace rule. See D.R. Horton, 357 NLRB No. 184, slip op. at 5.

To determine if such a rule, including a mandatory arbitration policy, violates Section
8(a)(1) of the Act, the Board applies the test set forth in Lutheran Heritage Village-Livonia, 343
NLRB 646 (2004). See U-Haul Co. of California, 347 NLRB 375, 377 (2006), enfd. 255
Fed.Appx. 527 (D.C. Cir. 2007); D.R. Horton, supra, 357 NLRB No. 184. Under Lutheran
Heritage, the first inquiry is whether the rule explicitly restricts activities protected by Section
7. If it does, the rule is unlawful. If it does not, “the violation is dependent upon a showing of
one of the following: (1) employees would reasonably construe the language to prohibit Section
7 activity; (2) the rule was promulgated in response to [Section 7] activity; or (3) the rule has
been applied to restrict the exercise of Section 7 rights.” Lutheran Heritage, supra at 647. In the
instant case, | find that the EAP explicitly restricts activities protected by Section 7, in that it states:

Except as otherwise required by applicable law, this Policy applies only to claims
brought on an individual basis. Consequently neither Citi nor any employee may
submit a class action, collective action, or other representation action for
resolution under this Policy.

Further, Respondent admitted, in its answer, to paragraph 4(c) of the complaint that by
maintenance of its EAP, it “has precluded employees from filing any group, class, collective, or
other representative action claims in arbitration with respect to disputes identified in the [EAP]
which concern wages, hours and other terms and conditions of employment.” In addition,
Respondent admitted, to paragraph 5(b) of the complaint, that since on or about April 15, 2014, it
made efforts to enforce its EAP when it requested that the AAA reject the nation-wide class
action submission filed by Echevarria, on her own behalf, and on behalf of other of Respondent’s
similarly situated employees, including Smith. (Jt. Exh. 5). Accordingly, I find that
Respondent’s maintenance of its EAP and efforts to enforce it violate the Act because the EAP
expressly precludes any class or collective actions. In doing so, | find that Respondent restricted
the exercise of employees’ Section 7 rights in violation of Section 8(a)(1) of the Act. This
finding is fully supported by the Board’s decisions in D.R. Horton and Murphy Oil.
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B. D.R. Horton and Murphy QOil Are Controlling

Respondent insists that this matter is not one to be “decided in a vacuum of [NLRB]
precedent,” but “a proceeding that brings into question the jurisdiction of the Board to act in
a matter Congress has chosen to regulate through...the [FAA]...,” and not the NLRA or
Board law. In support of this argument, Respondent presents a litany of recent United
States Supreme Court decisions which “have established the broad preemptive sweep of the
FAA,” by mandating “that arbitration agreements must be enforced according to their
terms.” Respondent contends that these decisions “reject the application of other state and
federal statutes” in order to deem arbitration agreements invalid in the absence of an express
‘congressional command’ to override the FAA. See (R. Br. citing and discussing, e.g.,
American Express Co. v. Italian Colors Restaurant, 133 S.Ct. 2304 (2013); CompuCredit, 132
S.Ct. 665, 669 (2012); and Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S.
614, 627 (1985)). In the same vein, Respondent argues that the NLRA has not vested the
Board with authority to dictate or guarantee how other courts or agencies would or should
adjudicate non-NLRA legal claims, whether they be class, collective, joinder of individual
claims, or otherwise, citing Board Member Miscimarra’s dissent in Murphy Oil. Respondent
also asserts that the Board’s holding in D.R. Horton is incorrect based on its rejection by the U.S.
Court of Appeals for the Fifth Circuit in its opinion on appeal of D.R. Horton (737 F.3d 344
(Dec. 3, 2013)), and based on other federal court opinions. In sum, Respondent urges that |
ignore the Board’s decisions in D.R. Horton and Murphy Oil, and instead, follow its
interpretation of Supreme Court precedent, Federal court opinions, and Board member
dissent.

However, | decline to deviate from Board precedent. The Board majority, in both
D.R. Horton and Murphy Qil, considered all arguments, and most court decisions, raised and
relied on by Respondent, to support a different conclusion, by which | am bound unless and
until it is reversed by the Supreme Court. See Pathmark Stores, 342 NLRB 378 fn. 1 (2004);
Waco, Inc., 273 NLRB 746, 749 fn. 14 (1984) (“it is a judge’s duty to apply established Board
precedent which the Supreme Court has not reversed,” and “for the Board, not the judge, to
determine whether precedent should be varied.”) (citation omitted).

In American Express Co., supra, the Supreme Court dismissed claims by multiple
merchants that their agreements to arbitrate individual claims as the sole method of resolving
disputes was invalid, and concluded that when federal statutory claims are involved, such as
federal antitrust laws, the FAA’s directive can only be “overridden by a contrary congressional
command.”® However, the Board in D.R. Horton distinguished American Express, finding that it
did not involve the substantive Section 7 right of employees to engage in collective action,
including collective legal action, for mutual aid and protection concerning wages, hours, and
work conditions.

Respondent’s argument, in its brief, that the Board’s non-acquiescence position is untenable because of
Federal Circuit Court opinions rejecting D.R. Horton is without merit. See (R. Br. fn. 4).

The merchants in American Express challenged the rates that American Express charged them, and argued
that it would only be cost effective to proceed collectively. The Court found that the Federal antitrust laws
at issue failed to guarantee “an affordable procedural path to the vindication of every claim.” American
Express, supra at 2039.
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Although the Supreme Court has upheld the enforcement of individual mutual arbitration
agreements in these and other cases, the Board recognizes that the Court has never addressed or
resolved the issue of exclusive individual arbitration over class and/or collective actions under
the Act. The Board understands that the FAA establishes a liberal policy favoring arbitration
agreements. D.R. Horton, 357 NLRB No. 184, slip op. at 8. However, as noted in D.R.
Horton, the Supreme Court has “repeatedly emphasized” that the FAA protects agreements to
arbitrate federal statutory claims *“so long as ‘a party does not forgo the substantive rights
afforded by the statute.”” Id. at 9-10, citing Gilmer v. Interstate/Johnson Lane Corp., 500 U.S.
20, 26 (1991) (quoting Mitsubishi Motors Corp., supra at 628.*

Respondent further contends that the Supreme Court in American Express makes clear
that it is improper to find a congressional command where none exists, and therefore, since none
exists in the language or legislative history of the NLRA, there should be no such finding here.
However, as stated, the Board decisions in D.R. Horton and Murphy Oil establish that such a
command exists in that Section 7 substantively guarantees employees the right to engage in
collective action, including collective legal action, for mutual aid and protection concerning
wages, hours, and working conditions. For the same reasons, the Supreme Court’s decision in
CompuCredit, supra, and other cases cited by Respondent are distinguishable.®> Further, these
general consumer litigation and commercial cases do not address the central questions of how
and to what extent the FAA may be used to interfere with, by way of private agreements, the
fundamental substantive right of workers to engage in concerted activity established and
protected by the NLRA—the gravamen of the violation here and in D.R. Horton.

Respondent also points to AT&T Mobility v. Concepcion, 131 S.Ct. 1740 (2011), °
Marmet Health Care Center v. Brown, 133 S.Ct. 1201 (2012) (requirement that courts enforce
the parties’ bargain to arbitrate), and other Supreme Court cases to support its argument that the
validity of their EAP and class action waiver contained therein must be based only on the FAA.
Similarly, the Supreme Court in these cases did not address the issue of mandatory arbitration
agreements in the context of individual employment agreements and the well-established
substantive right of employees under the NLRA to engage in concerted legal action against their
employer. The Murphy Oil Board has reaffirmed, and thoroughly and convincingly explained its
rationale as to why D.R. Horton was correctly decided, despite the FAA’s liberal arbitration
policy. Thus, Respondent’s argument that the FAA must always override the NLRA in these
mandatory arbitration agreement cases fails.

The Board in Murphy Oil noted the Supreme Court’s recent confirmation “that the
Federal policy favoring arbitration, however, liberal, has its limits. It does not permit a
‘prospective waiver of a party’s right to pursue statutory remedies.”” Murphy Oil, 361 NLRB

4 The Board distinguished Gilmer, in that it “addresses neither Section 7 nor the validity of a class action

waiver,” and involved an individual claim and an arbitration agreement without any language specifically
waiving class or collective actions. D.R. Horton, 357 NLRB No. 184, slip op. at 10, fn. 22.

The Supreme Court in CompuCredit invalidated an arbitration agreement waiving the ability of consumers
to sue a credit card marketer and the card’s issuing bank in court for alleged violations of the Credit Repair
Organization Act (CROA).

In AT&T Mobility LLC v. Concepcion, the Supreme Court found the FAA preempted California state law
making class-action waivers in consumer adhesion contracts unconscionable.
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No. 72, slip op. at 8, citing Italian Colors, supra, 133 S.Ct. at 2310 (quoting Mitsubishi Motors
Corp., supra, at 637) (emphasis in original). In doing so, the Board established that an
arbitration agreement that prevents employees from exercising their substantive Section 7 right
to pursue legal claims concertedly to address work conditions in any forum “amounts to a
prospective waiver of a right guaranteed by the NLRA,” and is unlawful. 1d. at 9.

The Board in Murhpy Oil also found that even applying the framework applied by the
Fifth Circuit Court of Appeals, D.R. Horton is good law. The Board established that both
exceptions to the FAA’s requirement that arbitration agreements must be enforced according to
their terms, apply to cases such as D.R. Horton. First, the Murphy Oil Board found the
arbitration agreement in its case “invalid under Section 2 of the FAA, the statute’s savings
clause, which provides for the revocation “upon such grounds as exist at law or in equity for the
revocation of any contract.”” Murphy Oil, 361 NLRB No. 72, slip op. at 9, citing 9 U.S.C. § 2.
The Board found that such grounds existed in its case, and relied on earlier Supreme Court
decisions to establish that, “any individual employment contract that purports to extinguish rights
guaranteed by Section 7 of the National Labor Relations Act is unlawful.” Id. at 9, citing
National Licorice, Co. v. NLRB, 309 U.S. 350, 361 (1940) and J.I. Case, Co. v. NLRB, 321 U.S.
332, 337 (1944).

Second, the Board agreed with the D.R. Horton Board’s opinion regarding the second
exception of the FAA’s mandate, that Section 7 of the Act does constitute a “contrary
congressional command” overriding the FAA. It saw “no compelling basis for the court’s
conclusion that to override the FAA, Section 7 was required to explicitly provide for a private
cause of action for employees, a right to file a collective legal action, and the procedures to be
employed.” Further, the Board emphasized the substantive right to engage in collective legal
activity “plainly authorized by the broad language of Section 7, as it has been authoritatively
construed by the Supreme Court in [Eastex, Inc. v. NLRB, 437 U.S. 556, 566 (1978)] as part of
the protected ‘resort to administrative and judicial forums.”” Murphy Oil, 361 NLRB No. 72,
slip op. at 9. All other cases cited by Respondent in support of its positions favoring the FAA
over the NLRA and discrediting Board precedent are not specifically addressed here as they are
so thoroughly explained in D.R. Horton and Murphy QOil.

C. Respondent’s Remaining Arguments Are Unsupported

Respondent’s assertion that unrepresented employees are on an equal playing field with
unions that, on behalf of its members, can voluntarily agree to waive a judicial forum in favor of
arbitration is without merit. The Act clearly recognizes the inequality of bargaining power
between employees without benefit of a collective-bargaining agreement or union representation
and employers who are corporately or otherwise organized. See 29 U.S. C. § 151. Therefore, a
mandatory arbitration agreement, such as Respondent’s EAP, which embodies a waiver
restricting employees’ substantive rights under the Act, “is the antithesis of an arbitration
agreement providing for union representation in arbitration that was reached through the
statutory process of collective bargaining...” Murphy Oil, 361 NLRB No. 72, slip op. at 10.
Although the D.R. Horton and Murphy Oil Boards recognize the importance of such balancing of
power under the Act, neither claims the inequality in bargaining power between individual
employees and employers is the only reason to invalidate mandatory arbitration agreements.
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Respondent argues that its EAP is distinguishable from the agreement that the Board found
unlawful in D.R. Horton because it specifically states that it does not “exclude the National Labor
Relations Board from jurisdiction over disputes covered by the [Act]...” Similarly, Respondent
claims that its EAP would not preclude the U.S. Department of Labor, or similar state agency,
from seeking class-wide or collective action on behalf of the Charging Party. See (R. br., fn 2).
However, there is nothing in Respondent’s EAP which allows for employees, past or present, to
pursue in any way, even as parties in an FLSA or DOL action, class, joint, or collective claims in
arbitration or court. Moreover, Respondent’s EAP “makes arbitration the required and exclusive
forum for the resolution of all disputes arising out of or in any way related to employment based
on legally protected rights.” (Jt. Exh. 1). It does not leave open any judicial forum, as required
by the Board in D.R. Horton, nor does it allow for collective or class arbitration. See D.R.
Horton, 357 NLRB No. 184, slip op. at 12. Of note, the Murphy Oil Board rejected a similar
argument where a revised arbitration agreement stated that employees would not waive their
Section 7 right to file a class or collective action in court, but maintained its original language
under which employees “explicitly waive their right” to file or be a party or class member in a
class or collective action in arbitration or other forum. See Murphy Oil, 361 NLRB No. 72, slip
op. at 19.

Respondent also asserts that the Board has no authority to order it to take action
regarding litigation initiated by the Charging Party in another forum, and which involves another
federal statute, the FLSA. The Board, in D.R. Horton and Murphy Qil, explained how the Board
and court decisions recognized this authority in cases, such as this one, where mandatory
arbitration agreements “restrict the exercise of the substantive right to act concertedly for mutual
aid or protection that is central to the [NLRA].” Murphy Oil, 361 NLRB No. 72, slip op. at 5,
citing D.R. Horton, 357 NLRB No. 184, slip op. at 2-3 & fn. 4. The Murphy Oil Board
recognized that while the underlying claims before it involved the FLSA, the NLRA “is the
source of the relevant, substantive right to pursue those claims concertedly.” 1d. at 5. Further,
the Board and courts have held that the filing of FLSA cases, and seeking support of others in
pursuit of those cases, constitutes the kind of concerted activity protected by the Act. See,
Murphy Oil, Id., citing Spandso Oil & Royalty Co., 42 NLRB 942, 949-950 (1942); Salt River
Valley Water Users’ Assn. v. NLRB, 206 F.2d 325 (9th Cir. 1953).

Next, Respondent contends that even if the EAP was mandatory, it did not violate the Act
because the use of class action procedures is not a substantive right. Similarly, Respondent denies
that Smith, Echevarria, and other similarly situated employees, engaged in concerted activities with
other employees for the purpose of mutual aid and protection by filing a nationwide collective
action arbitration submission before the AAA on about March 28, 2014. This contention fails on
both counts. First, the Board has made clear that the Act does not create or ensure a right to “class
certification or the equivalent,” but a right “to pursue joint, class, or collective claims if and as
available, without the interference of an employer-imposed restraint.” Murphy Oil, 361 NLRB
No. 72, slip op. at 2, citing D.R. Horton, 357 NLRB No. 184, slip op. at 10 & fn. 14.

Second, Smith and other employees joined the nationwide class action submission filed by
Echevarria, as is evidenced by the “Notice of filing Notice of Consent to Join” and “Notices of
Consent to Join Collective Action” signed by Echevarria, Smith, Lucas, Calderon, and Weeks. (Jt.
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Exh. 5.) There is simply no evidence in this case that Smith, Eschevarria, and the other designated,
similarly situated employees were acting on their own behalf. Thus, I reject Respondent’s
argument that concerted activity in this case is merely presumed, and not based on actual evidence
as required by the Board. See Meyers Industries, Inc. & Prill, 268 NLRB 493 (“Meyers I””) and
Meyers Industries, Inc. & Prill, 281 NLRB 882 (1986) (“Meyers 117).

Respondent also contends, in the same context, that since Smith was no longer an
employee at the time she filed the underlying charge, she could not have been engaged in
protected concerted activity when she submitted a demand for class-wide arbitration, or have
joined a putative class action for the purpose of mutual aid or protection. Respondent relies on
Statutory Engineers, Local 39, 346 NLRB 336, 347 fn. 9, in which the Board affirmed an
administrative law judge’s decision finding that Sec. 2(3) of the Act does not include in its
definition of employees former employees who are filing personal lawsuits against their former
employer and who have lost their jobs for reasons other than a labor dispute or because of an
unfair labor practice. Accepting this argument would mean that Smith would not have standing
to have filed the underlying charge, which she clearly does. Unlike this case, in Statutory
Engineers, supra, the affected employee was found to have been terminated for good cause, and
had filed a personal lawsuit. Here, Smith did not file a personal lawsuit. Moreover, the Act does
not place such a limitation on who may file a charge. See Sec. 10 of the Act and NLRB v.
Indiana & Michigan Electric Co., 318 U.S. 9, 17 (1943). It is well established that the term
“employee” under the Act includes former employees of the employer. See Section 2(3) of the
Act; Redwood Empire, Inc., 296 NLRB 369, 391 (1989); Waco, Inc., 273 NLRB 746, 747 fn. 8
(1984).

Next, Respondent asserts this claim should be barred due to the “Voluntariness Carve-
Out” in footnote 28 of D.R. Horton. In other words, Respondent argues that because Smith,
unlike the charging party in D.R. Horton, signed and agreed to the terms of the EAP when she
applied for employment, she was fully informed, and voluntarily agreed to individually arbitrate
any employment disputes with Respondent. However, as Respondent acknowledged, the
charging party in Murphy QOil, like Smith, did in fact sign the arbitration agreement when she
applied for employment. Although the Murphy Oil Board did not specifically address the matter
of voluntariness, it clearly establishes that it matters not when an employee signs a mandatory
arbitration agreement forfeiting his or her Section 7 substantive rights.

Next, Respondent argues that this claim is untimely under Section 10(b) of the Act
because Respondent’s alleged actions causing Smith to be bound by its EAP occurred more than
six months before she filed her charge on June 8, 2014. Respondent contends that the 6-month
statute of limitations commenced in February 13, 2013, when Smith began employment with
Respondent, and agreed to its EAP. However, this argument is without merit under controlling
case law holding that a continuing violation exists as long as the rule is still being enforced at the
time the charge is filed. See e.g., Carney Hospital, 350 NLRB 627, 640 (2007). Further,
Respondent did not attempt to enforce its EAP until April 14, 2014, when it sent a letter to the
AAA requesting that the class-action arbitration submission be rejected. See Alamo Cement
Co., 277 NLRB 1031, 1036-1037 (1985) (not time barred where enforcement allegation could
not have been litigated sooner).
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Finally, in its answer, Respondent relied on the Supreme Court decisions Bill Johnson’s
v. NLRB, 461 U.S. 731, 741 (1983), and BE&K Construction, 536 U.S. 516 (2002), to argue
that its request for the AAA to preclude class arbitration pursuant to its EAP is constitutionally
protected by the First Amendment, and should therefore be stayed pending the final outcome of
Smith’s FLSA claim. This argument is admittedly based on Respondent’s belief that its EAP
and enforcement thereof are lawful. As Respondent acknowledges, the Murphy Oil Board
rejected this argument and reliance on Bill Johnson’s and BE&K because it found the underlying
arbitration agreements and enforcement of those agreements unlawful. Further, the First
Amendment does not protect the right to file lawsuits or motions that have an illegal objective
under the Act. See Murphy Oil, 361 NLRB No. 72, slip op. at 20-21; Allied Trades Council
(Duane Reade), 342 NLRB 1010, 1013 fn. 4 (2004), citing Bill Johnson’s, supra at 738. | reject
these First Amendment arguments, as well as Respondent’s claim that its efforts did not
constitute enforcement of its EAP. | find that Respondent’s efforts to enforce its unlawful EAP,
by petitioning the AAA to reject the nation-wide class action claim pursuant to the EAP, clearly
had an illegal basis pursuant to the Board decisions in D.R. Horton and Murphy Oil.

Based on the foregoing, | find that Respondent’s maintenance of its EAP and
enforcement efforts through the AAA violate Section 8(a)(1) of the Act as alleged in complaint.

CONCLUSIONS OF LAw
1. Respondent is an employer within the meaning of Section 2(6) and (7) of the Act.

2. Respondent violated Section 8(a)(1) of the Act by maintaining the EAP, and by
enforcing that policy by moving to compel individual arbitration of the Charging Party’s class-
action submission before the AAA.

3. Respondent has engaged in unfair labor practices affecting commerce within the
meaning of Section 2(6) and (7) of the Act.

REMEDY

Having found that Respondent has engaged in certain unfair labor practices, | shall order
it to cease and desist therefrom and to take certain affirmative action designed to effectuate
the policies of the Act.

As | have concluded that the EAP is unlawful, the recommended order requires that
Respondent revise or rescind it and advise its employees in writing that said rule has been so
revised or rescinded. Because Respondent utilized the EAP on a corporate-wide basis,
Respondent shall post a notice at all locations where the EAP, or any portion of it requiring all
and/or enumerated employment-related disputes to be submitted to individual arbitration, was in
effect. See, e.g., U-Haul Co. of California, supra, fn. 2 (2006); D.R. Horton, supra, slip op. at 17.
Respondent is also ordered to distribute appropriate remedial notices to its employees
electronically, such as by email, posting on an intranet or internet site, and/or other appropriate
electronic means, if it customarily communicates with its employees by such means. J. Picini
Flooring, 356 NLRB No. 9 (2010).
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I recommend Respondent be required to reimburse Charging Party Andrea Smith and
other grievants for any litigation and related expenses, with interest, to date and in the future,
directly related to Respondent’s filing its request/petition for the AAA to reject their demand for
a nationwide collective or class arbitration in Darlene Echevarria et al. v. Citigroup, Inc., et al.
(Case No. 01-14-0000-0324). Determining the applicable rate of interest on the
reimbursement will be as outlined in New Horizons for the Retarded, 283 NLRB 1173 (1987)
(adopting the Internal Revenue Service rate for underpayment of Federal taxes). Interest on
all amounts due to Ms. Smith shall be computed on a daily bases as prescribed in Kentucky
River Medical Center, 356 NLRB 8 (2010).

On these findings of fact and conclusions of law and on the entire record, | issue the
following recommended.’

ORDER
Respondent, its officers, agents, successors, and assigns, shall

1. Cease and desist from

@) Maintaining an EAP that precludes employees from filing and/or
maintaining class or collective actions in any arbitral or judicial forum.

(b) Enforcing (or attempting to enforce) the EAP to prohibit class or
collective actions;

(©) In any like or related manner interfering with, restraining, or coercing
employees in the exercise of the rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectuate the policies of the
Act.

@) Rescind or revise the EAP, in all forms and places, to make it clear to
employees that the policy does not require them, as a condition of their employment, to waive
their right to maintain employment-related class or collective actions in all forums, whether
arbitral or judicial.

(b) Notify the employees of the rescinded or revised EAP, to include
providing them with a copy of any revised policies, acknowledgement forms or other related
documents, or specific notification that the EAP has been rescinded.

(c) Reimburse Smith and all grievants for all reasonable expenses and legal
fees, if any, incurred in opposing Respondent’s request/petition to compel individual arbitration

! If no exceptions are filed as provided by Sec. 102.46 of the Board’s Rules and Regulations, the findings,

conclusions, and recommended Order shall, as provided in Sec. 102.48 of the Rules, be adopted by the
Board and all objections to them shall be deemed waived for all purposes.
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before the AAA, with interest, in Darlene Echevarria et al. v. Citigroup, Inc., et al. (Case No.
01-14-0000-0324).

(d) Ensure that the Charging Party Andrea Smith, and all similarly situated
employees, have a forum to litigate or arbitrate their class complaint by either moving the AAA,
jointly with the Charging Party upon request, to vacate its decision to not administer the matter
as a class action, or permitting her/their claims, upon request, to be arbitrated on a class-wide
basis.

(e) Within 14 days after service by the Region, post at its facility in Tampa,
Florida, and in all facilities where it has maintained and/or enforced the EAP, copies of the
attached notice marked “Appendix.”® Copies of the notice, on forms provided by the Regional
Director for Region 12, after being signed by Respondent’s authorized representative, shall be
posted by Respondent and maintained for 60 consecutive days in conspicuous places
including all places where notices to employees are customarily posted. In addition to
physical posting of paper notices, the notices shall be distributed electronically, such as by
email, posting on an intranet or an internet site, and/or other electronic means, if
Respondent customarily communicates with its employees by such means. Reasonable steps
shall be taken by Respondent to ensure that the notices are not altered, defaced, or covered by
any other material. In the event that, during the pendency of these proceedings, Respondent
has gone out of business or closed the facility involved in these proceedings, Respondent
shall duplicate and mail, at its own expense, a copy of the notice to all current employees
and former employees employed by the Respondent at any time since December 26, 2012.

()] Within 21 days after service by the Region, file with the Regional
Director a sworn certification of a responsible official on a form provided by the Region
attesting to the steps that the Respondent has taken to comply.

Dated, Washington, D.C. December 23, 2014

Donna N. Dawson
Administrative Law Judge

8 If this Order is enforced by a judgment of a United States court of appeals, the words in the notice reading

“Posted by Order of the National Labor Relations Board” shall read “Posted Pursuant to a Judgment of the
United States Court of Appeals Enforcing an Order of the National Labor Relations Board.”
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APPENDIX
NOTICE TO EMPLOYEES

Posted by Order of the
National Labor Relations Board

An Agency of the United States Government

The National Labor Relations Board has found that we violated Federal labor law and has
ordered us to post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and protection
Choose not to engage in any of these protected activities.

WE WILL NOT maintain or enforce an employment arbitration policy (EAP) or agreement that
requires employees, as a condition of their employment, to waive the right to maintain class or
collective actions in all forums, whether arbitral or judicial, and/or requires disputes relating to
wages, hours, or other working conditions be submitted to individual binding arbitration.

WE WILL NOT enforce a mandatory arbitration program by asserting it in class-action
arbitration or litigation regarding wages that the Charging Party Andrea Smith brought against
us.

WE WILL NOT in any like or related manner interfere with, restrain, or coerce you in the
exercise of the rights guaranteed you by Federal labor law.

WE WILL rescind or revise the EAP to arbitrate in all of its forms to make it clear to
employees that the policy does not constitute a waiver of their right in all forums to
maintain class or collective actions about wages, hours, and other working conditions.

WE WILL notify all former and current employees who were required to sign or otherwise
agree to the EAP in any form at our facilities at any time since December 26, 2012, of the
rescinded or revised mandatory arbitration program set forth in our EAP, to include providing
them with a copy of any revised agreements, acknowledgement forms, or other related
documents, or specific notification that the EAP has been rescinded.

WE WILL reimburse Charging Party Andrea Smith and other grievants for any litigation
expenses directly related to opposing Respondent’s (Citigroup Technology, Inc. and Citigroup
Citicorp Banking Corporation (parent), a subsidiary of Citigroup, Inc.) request/petition to compel
individual arbitration before the AAA, in Darlene Echevarria et al. v. Citigroup, Inc., et al. (Case
No. 01-14-0000-0324).
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WE WILL ensure that the Charging Party Andrea Smith, and all similarly situated employees,
have a forum to litigate or arbitrate their class complaint by either moving the AAA, jointly with
the Charging Party upon request to vacate its decision to not administer the matter as a class
action, or permitting her/their claims, upon request, to be arbitrated on a class-wide basis.

CITIGROUP TECHNOLOGY, INC.

AND CITIGROUP CITICORP

BANKING CORPORATION (Parent),

A SUBSIDIARY OF CITIGROUP, INC.
(Employer)

Dated: By:

(Representative) (Title)

The National Labor Relations Board is an independent Federal agency created in 1935 to enforce the National Labor
Relations Act. It conducts secret-ballot elections to determine whether employees want union representation and it
investigates and remedies unfair labor practices by employers and unions. To find out more about your rights under
the Act and how to file a charge or election petition, you may speak confidentially to any agent with the Board’s
Regional Office set forth below. You may also obtain information from the Board's website: www.nlrb.gov.

South Trust Plaza, 201 East Kennedy Blvd., Suite 530, Tampa, FL 33602-5824
(813) 228-2641, Hours: 8:00 a.m. to 4:30 p.m. (E.T.)

The Administrative Law Judge’s decision can be found at www.nirb.gov/case/12-CA-130742 or by using the QR code
below. Alternatively, you can obtain a copy of the decision from the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, D.C. 20570, or by calling (202) 273-1940.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED BY ANYONE
THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND MUST NOT BE
ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING THIS NOTICE OR
COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFFICE'S
COMPLIANCE OFFICER, (813) 228-2455.


http://www.nlrb.gov/
http://www.nlrb.gov/
http://www.nlrb.gov/case/12-CA-130742
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

CITIGROUP TECHNOLOGY, INC.
AND CITICORP BANKING
CORPORATION (PARENT),

A SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742

ANDREA SMITH, An Individual

ORDER TRANSFERRING PROCEEDING TO
THE NATIONAL LABOR RELATIONS BOARD

A hearing in the above-entitled proceeding having been held before a duly designated
Administrative Law Judge and the Decision of the said Administrative Law Judge, a copy of
which is annexed hereto, having been filed with the Board in Washington, D.C.,

IT IS ORDERED, pursuant to Section 102.45 of the National Labor Relations Board's
Rules and Regulations, that the above-entitled matter be transferred to and continued before
the Board.

Dated, Washington, D.C., December 23, 2014.

By direction of the Board:

Gary Shinners

Executive Secretary

NOTE: Communications concerning compliance with the Decision of the
Administrative Law Judge should be with the Director of the Regional Office issuing the
complaint.

Attention is specifically directed to the excerpts from the Board's Rules and
Regulations and on size of paper, and that requests for extension of time must be
served in accordance appearing on the pages attached hereto. Note particularly the
limitations on length of briefs with the requirements of the Board's Rules and
Regulations Section 102.114(a) & (i).

Exceptions to the Decision of the Administrative Law Judge in this proceeding
must be received by the Board's Office of the Executive Secretary, 1099 14th Street,
N.W., Washington, D.C. 20570, on or before January 20, 2015.



Confirmation Number

1042017

Date Submitted

1/6/2015 4:35:10 PM (GMT-
05:00) Eastern Time (US &
Canada)

Case Name

Citigroup Technology, Inc., and
Citicorp Banking Corporation
(parent), a subsidiary of Citigroup,
Inc.

Case Number

12-CA-130742

Filing Party Charged Party / Respondent

Name Cherof, Edward M

Email cherofe@jacksonlewis.com

Address 1155 Peachtree Street Suite 1000
Atlanta, GA 30309

Telephone (404)525-8200 Ext:

Fax (404)525-1173

Original Due Date 01/20/2015

Date Requested 02/03/2015

Reason for Extension of Time

We respectfully request a brief
extension of time from January
20, 2015, until February 3, 2015,
to submit Respondent's
Exceptions to Judge's Decision.
While the Decision was posted on
December 23, 2014, the parties
did not receive a copy of the
Decision until December 26,
2014. Counsel for the General
Counsel and Counsel for
Charging Party consent to
Respondent's request.

What Document is Due

Exceptions to ALJD

Parties Served

Andrew Frisch, Esq.

Morgan and Morgan

600 N. Pine Island Rd, Suite 400
Plantation, FL 33324
AFrisch@ForThePeople.com

Chris Zerby, Esq.

National Labor Relations Board
1099 14th Street NW
Washington, DC 20570
chris.zerby@nlrb.gov
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
1099 14th Street, N.W.
Washington, D.C. 20570-0001

January 7, 2015

Re: Citigroup Technology, Inc. and
Citicorp Banking Corporation (Parent)

a subsidiary of Citigroup, Inc.
Case 12-CA-130742

EXTENSION OF TIME TO FILE EXCEPTIONS AND SUPPORTING BRIEF

The due date for the receipt in Washington, D.C. of Exceptions and Supporting
Brief is extended to FEBRUARY 3, 2015. This extension of time applies to all parties.

o Bpitnasy

Henry S. Breiteneicher
Associate Executive Secretary

cc: Parties



Confirmation Number 1055954

Date Submitted 1/29/2015 4:08:17 PM (GMT-
05:00) Eastern Time (US &
Canada)

Case Name

Citigroup Technology, Inc., and
Citicorp Banking Corporation
(parent), a subsidiary of Citigroup,
Inc.

Case Number

12-CA-130742

Filing Party Charged Party / Respondent

Name Cherof, Edward M

Email cherofe@jacksonlewis.com

Address 1155 Peachtree Street Suite 1000
Atlanta, GA 30309

Telephone (404)525-8200 Ext:

Fax (404)525-1173

Original Due Date 02/03/2015

Date Requested 03/03/2015

Reason for Extension of Time

The reason for this request is that
the Charging Party just recently
reached an agreement with the
Respondent to settle the
underlying civil case. As one of
the terms of the settlement,
Charging Party has agreed to
withdraw the instant unfair labor
practice charge. We request the
extension to allow the parties to
finalize and execute the
settlement agreement.

What Document is Due

Exceptions to ALJD

Parties Served

Andrew Frisch, Esq.

Morgan &amp; Morgan

600 North Pine Island Rd, Suite
400

Plantation, Florida 33324

Email -
AFrisch@ForthePeople.com

Christopher Zerby, Esq.

National Labor Relations Board
Region 12

201 E. Kennedy Blvd., Suite 530
Tampa, Florida 33602

Email - chris.zerby@nirb.gov
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742

ANDREA SMITH, an Individual

OPPOSITION TO REQUEST FOR A
FURTHER EXTENSION OF TIME TO FILE EXCEPTIONS

On October 8, 2014, Associate Chief Administrative Law Judge William N. Cates
granted the parties’ Joint Motion and Stipulated Record, waived the hearing and
assigned this matter to Administrative Law Judge Donna N. Dawson. On December 23,
2014, ALJ Dawson issued the decision and recommended order in this case, and found
that Respondent violated the Act as alleged in the Complaint. On January 7, 2015, the
Board granted Respondent’s unopposed motion for an extension of time to file
exceptions to February 3, 2015.

On January 29, 2015, Respondent filed a request with the Board seeking that the
time for filing exceptions be extended to March 3, 2015. As Counsel for the General
Counsel informed Respondent’s attorney by electronic mail on January 29, 2014, the
General Counsel opposes any further extension beyond February 17, 2015. This
second request for an extension, by which Respondent seeks an additional month for

the filing of exceptions, is not necessary here because there are no facts in dispute, the
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case is relatively straightforward, and an extension has already been granted.
Furthermore, Counsel for the General Counsel intends to oppose any request to
withdraw the unfair labor practice charge based on settlement of the underlying civil
claim, since that settlement will not provide a remedy for the unfair labor practice, which
may impact as many as 8,000 employees.

DATED at Tampa, Florida, this 30" day of January 2015.

/S/ Christopher C. Zerby

Christopher C. Zerby

Counsel for the General Counsel

National Labor Relations Board, Region 12
201 E. Kennedy Blvd., Suite 530

Tampa, FL 33602-5824




CERTIFICATE OF SERVICE
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| hereby certify that the General Counsel’'s Opposition to Request for A Further Extension of
Time to File Exceptions in Case 12-CA-130742 was electronically filed and served as stated

below on the 30" day of January, 2015:

By electronic filing at www.nlirb.gov to:

Hon. Gary Shinners

Executive Secretary

National Labor Relations Board
1099 14™ ST. N.W.
Washington, D.C. 20570

By electronic mail to:

Edward M. Cherof, Esq.

Jonathan J. Spitz, Esq.

Jackson Lewis, LLP

1155 Peachtree St NE, Suite 1000
Atlanta, GA 30309

Tel. (404) 525-8200

Fax (404)525-1173
cherofe@jacksonlewis.com
spitzj@jacksonlewis.com

Stephanie Adler-Paindiris, Esq.
Jackson Lewis, LLP

390 N Orange Avenue, Suite 1285
Orlando, FL 32801-1674

Tel. (407) 246-8440

Fax (407)246-8441
adlers@jacksonlewis.com

Andrew Frisch, Esq.

Morgan & Morgan

600 N. Pine Island Rd., Suite 400
Plantation, FL 33324-1311

Tel. (954)318-0268

Fax (954)333-3515
AFrisch@ForthePeople.com

s/ Christopher C. Zerby

Christopher C. Zerby
Counsel for the General Counsel



172

UNITED STATES GOVERNMENT

NATIONAL LABOR RELATIONS BOARD
1099 14th Street, N.W.

Washington, D.C. 20570-0001

January 30, 2015

Re: Citigroup Technology, Inc. and
Citicorp Banking Corporation (Parent)
a subsidiary of Citigroup, Inc.
Case 12-CA-130742

EXTENSION OF TIME TO FILE EXCEPTIONS AND SUPPORTING BRIEF

The due date for the receipt in Washington, D.C. of Exceptions and Supporting
Brief is extended to MARCH 3, 2015. This extension of time applies to all parties. No
additional extensions of time will be granted for the filing of exceptions.

/s/ Henry S. Breiteneicher
Associate Executive Secretary

cc: Parties




173

UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION
(PARENT), A SUBSIDIARY OF CITIGROUP,
INC.

Case 12-CA-130742
and

ANDREA SMITH, an Individual,

RESPONDENT CITIGROUP TECHNOLOGY, INC. AND CITICORP BANKING
CORP. (PARENT), A SUBSIDIARY OF CITIGROUP, INC.’S
EXCEPTIONS TO THE DECISION OF THE ADMINISTRATIVE LAW JUDGE

Pursuant to Section 102.46 of the Rules and Regulations of the National Labor Relations
Board (“NLRB” or “Board”), Respondent Citigroup Technology, Inc. and Citicorp Banking
Corp. (Parent), a subsidiary of Citigroup, Inc. (“Respondent™) excepts to the following parts of
the record in the above-captioned case: the Decision of the Administrative Law Judge (*ALJ”),
dated December 23, 2014, as identified below,

Exceptions to the Decision of the ALJ

Respondent respectfully excepts to:

1. The ALJ’s finding/conclusion that Respondent’s Employment Arbitration Policy
{“Policy”) “was a mandatory rule imposed by Respondent as a condition of employment.” (ALJ
Decision, “ALJ Dec.,” 6:12-14; Joint Exhibits 1-8 (“Jt. Ex. ™).

2. The ALJ’s conclusion that the Policy is subject to the Board’s test for “rules” set
forth in such cases as Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004). (ALI Dec.,

6:21-25).
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3. The ALI’s finding/conclusion that Respondent’s “maintenance of its [Policy] and
efforts to enforce it violate the Act because the [Policy] expressly precludes any class or
collective actions.” (ALJ Dec., 6:39-42; Jt. Exs. 1-8).

4, The ALI’s finding/conclusion that the Supreme Court’s decisions in American
Express v. Italian Colors Restaurant, 133 S. Ct. 2304 (2013), Compucredit Corp. v. Greenwood,
132 S.Ct. 665 (2012), Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614
(1985), AT&T Mobility v. Concepcion, 131 S.Ct. 1740 (2011), and Marmet Health Care Cenfer
v. Brown, 133 S. Ct. 1201 (2012) do not render the NLRB’s decision in D.R. Horton, Inc., 357
NLRB No. 184 (2012), enf. denied, 737 F.3d 344 (5th Cir, 2013) and Murphy Oil, 361 NLRB
No. 72 (2014) unenforceable under the circumstances of this case. (ALJ Dec., 7:9-14; 18-24;
8:2-39; 9:2-5; Jt. Exs. 1-8).

5. The ALJ’s failure to find/conclude that Respondent’s Policy is a contract that
must be enforced according to its terms in compliance with the Federal Arbitration Act (“FAA”™)
9US.C. § 1, et seq. (AL Dec. 7:3-40; 8:2-39; 9:1-31; Jt. Exs. 1-8).

6. The ALJ’s failure to find/conclude that the FAA, as interpreted by the U.S,
Supreme Court, prevails over the Board’s decision in D.R. Horton. (ALJ Dec. 7:3-40; 8:2-39;
9:1-31; Jt. Exs. 1-8).

7. The ALJY’s failure to find/conclude that, under the FAA, Respondent’s Policy is
valid and lawful, and must be enforced according to its terms. (ALJ Dec. 7:3-40; 8:2-39; 9:1-31;
Jt. Exs. 1-8).

8. The ALJ’s failure to find/conclude that the class action waiver in Respondent’s
Policy is valid and enforceable pursuant to the FAA, as interpreted by recent decisions of the

U.S. Supreme Court, (ALJ Dec, 7:3-40; 8:2-39; 9:1-31; Jt. Exs. [-8).
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9. The ALJ’s failure to find/conclude that the FAA’s savings clause does not apply
in this case. (ALJ Dec. 9:7-18; Jt. Ixs. 1-8).

10.  The ALJ’s failure to find/conclude that the NLRA does not confain an express
congressional command that exempts the Board from following the U.S. Supreme Coutt’s
interpretation of the FAA. (ALJ Dec. 9:20-31; Jt. Exs. 1-8).

1. The ALJs finding/conclusion that the Board has the “authority to dictate or
guarantee how other courts or agencies would or should adjudicate non-NLRA legal clams,
whether they be class, collective, joinder of individual claims, or otherwise.” (ALJ Dec., 7:14-
17, Jt. Exs. 1-8).

12, The ALJ’s finding/conclusion not to deviate from Board precedent as set forth in
D.R. Horton and Murphy Oil. (ALl Dec. 7:3-40; 8:2-39; 9:1-31; Jt. Exs. 1-8).

13. The ALJ’s failure to conclude that a class action is a procedural device used in
civil litigation, not a substantive legal right. (ALJ Dec. 8:25-35; 10:34-35; Jt. Exs. 1-8).

14, The ALJ’s finding/conclusion that the Board’s decision in D.R. Horton survives
the United States Circuit Court of Appeals for the Fifth Circuit’s decision in D.R. Horton as
determined by the Board in Murphy Oil. (ALJ Dec., 9:7-31; Jt. Exs. 1-8).

15.  The ALJ's finding/conclusion that “Respondent’s assertion that unrepresented
employees are on an equal playing field with unions that, on behalf of its members, can
voluntarily agree to waive a judicial forum in favor of arbitration is without merit.” (ALJ Dec.,
9:35-37; Jt. Exs. 1-8).

16.  The ALJ’s finding/conclusion that the Policy violates the Act notwithstanding the
fact that it does not “exclude the National Labor Relations Board from jurisdiction over disputes

covered by the Act...” or “preclude the U.S. Department of Labor, or similar state agency, from
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seeking class-wide or collective action on behalf of the Charging Party.” (ALJ Dec., 10:2-18; Jt.
Exs. 1-8).

17.  The ALJs finding/conclusion that the “Board has...authority to order
[Respondent] to take action regarding litigation initiated by the Charging Party in another
forum, and which involves another federal statute, the FLSA.” (ALJ Dec., 10:20-32; Jt. Exs. 1-
8).

18. The ALJ’s conclusion that the mere filing of a class or collective action
constitutes protected concerted activity. (ALJ Dec. 10:34-46; 11:1-23; Jt. Exs, 1-8).

19.  The ALJs finding/conclusion that Charging Party was engaged in concerted
activities by filing the collective action with the AAA on March 28, 2014. (ALJ Dec., 10:35-46;
11:1-5; Jt. Exs. 1-8).

20, The ALJ’s finding/conclusion that Charging Party was an employee as defined by
Section 2(3) of the Act. (ALJ Dec., 11:7-18; Jt. Exs, 1-8).

21, The AL)’s finding/conclusion that Charging Party did not file a personal lawsuit.
(ALJ Dec., 11:18; Jt. Exs. 1-8).

22, The ALJ’s finding/conclusion that “it matters not when an employee signs a
mandatory arbitration agreement forfeiting his or hér Section 7 substantive rights” and that
Charging Party was not fully informed and did not voluntarily agree to the Policy when she
applied for employment, (ALJ Dec., 11:25-33; Jt. Exs. 1-8).

23.  The ALJ’s finding/conclusion that Charging Party’s claim was timely pursuant to

Section 10(b) of the Act, (ALJ Dec. 11:35-45; Jt. Exs. 1-8).
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24, The ALI’s failure to find that Charging Party filed her unfair labor practice charge
in this proceeding approximately 16 months after she became bound by the Policy in February
2013, (ALJ Dec. 11:35-45; Jt. Exs. 1-8).

25. The ALJ’s failure to find/conclude that Charging Party and the General Counsel
are barred by Section 10(b) of the Act from contending that Charging Party did not voluntarily
enter into a valid and binding arbitration agreement with Respondent, when Charging Party
voluntarily elected to remained employed with Respondent, knowing full well that a term of her
employment would be to arbitrate any employment-related disputes on an individual and not on a
class-wide basis. (ALJI Dec. 11:35-45; Jt. Exs. 1-8).

26.  The ALJ’s failure to find/conclude that neither Charging Party nor the General
Counsel can attack confract formation issues, including the voluntariness of the Policy, 16
months after the contract was formed. (ALJ Dec. 11:35-45; Jt. Exs. 1-8).

27. The ALYs failure to find/conclude that Section 10(b) of the Act forecloses the
General Counsel from litigating the alleged “unlawfulness” of Respondent’s the Policy that
Charging Party signed in February 2013. (ALJ Dec. 11:35-45; Jt. Exs. 1-8).

28.  The ALJ’s conclusion that Respondent’s Policy is a “rule” and that “a continuing
violation exists as long as the rule is still being enforced at the time the charge is filed.” (ALJ
Dec., 11:39-40; Jt. Exs. 1-8).

29.  The ALJI’s finding/conclusion that Respondent’s request of the AAA that it
preclude class arbitration did not violate Respondent’s First Amendment rights to petition the
‘government, (ALJ Dec. 12:1-9; Jt. Exs. 1-8).

30.  The ALI’s finding/conclusion that Respondent’s request of the AAA to enforce

the Policy had an illegal basis. (ALJ Dec. 12:11-15; Jt. Exs. 1-8).
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31.  The ALFPs failure to find/conclude that Respondent asserted the Policy as an
affirmative defense and filed the request with the AAA to preclude class arbitration only because
Charging Party breached her contract to arbitrate her employment claims by joining a putative
wage and hour class action against Respondent. (ALJ Dec. 12:1-15; Jt. Exs. 1-8).

32.  The ALJ’s Conclusions of Law Nos. 2, and 3 in their entirety. (ALJ Dec. 12:24-
29; Jt. Exs. 1-8).

33. The ALJ’s Remedy requiring Respondent to revise or rescind its the Policy,
provide all employees with a revised copy of the Policy, and post notices in all locations where
the Policy was utilized. (ALJ Dec., 12:37-46; Jt. Exs. 1-8).

34,  The ALI’s Remedy requiring Respondent to reimburse Charging Party and other
grievants for any litigation and related expenses pertaining to Respondent’s request that the AAA
to reject the class action arbitration demand. (ALJ Dec., 13:1-5; Jt. Exs. 1-8).

35.  The ALJ’s conclusion that the Board has the authority to order reimbursement of
litigation expenses for actions taken before the AAA. (ALJ Dec,, 13:1-9; Jt. Exs. 1-8).

36. ' The ALJ’s recommended Order in its entirety. (ALJ Dec., 13:16-42; 14:1-27; Jt.
Exs, 1-8).

37.  The ALJ’s proposed Notice to Employees in its entirety. (ALJ Dec., Appendix;

Jt. Exs. 1-8).




Dated: March 3, 2015

Respectfully submitted

J ACKSON LEWI
By: ’I L\M"f al (/L?/\/‘jj
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Edward M. Cherof

Jonathan J. Spitz

Stephanie Adler-Paindiris

JACKSON LEWIS P.C.

1155 Peachtree Street, Suite 1000

Atlanta, GA 30309

Telephone: (404) 525-8200

E-mail:cherofc@jacksonlewis.com
spitzj@jacksonlewis.com
adlers@jacksonlewis.com

Attorneys for Respondent
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR REL.ATIONS BOARD
REGION 12

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION (PARENT),
A SUBSIDIARY OF CITIGROUP, INC.

and Case 12-CA-130742

ANDREA SMITH, an Individual

CERTIFICATE OF SERVICE

T hereby certify that on the 3" day of March, 2015, I served a true copy of Respondent
Citigroup Technology, Inc., and Citicorp Banking corp. (Parent), a Subsidiary of Citigroup,

Inc.’s Exceptions to the Decision of the Administrative Law Judge via U.S. Mail, postage pre-

paid addressed to:

Margaret J. Diaz Andrew Frisch

Regional Director Morgan & Morgan

National Labor Relations Board — Region 12 600 N. Pine Island Rd., Suite 400
2201 East Kennedy Blvd., Suite 530 Plantation, F1, 33324-1311

Tampa, FL, 33602-5824

F

U G
,‘,,VM
-

By. ) v . :\ o g -
Jonathan J. Spitz
Edward M. Cherof

Stephanie Adler-Paindiris

-~
o

Attorneys For Respondent, Citigroup
Technology, Inc., and Citicorp Banking
Corporation (Parent), a Subsidiary of
Citigroup, Inec.




Confirmation Number

946809674

Date Submitted

3/5/2015 3:30:29 PM (GMT-
05:00) Eastern Time (US &
Canada)

Case Name

Citigroup Technology, Inc., and
Citicorp Banking Corporation
(parent), a subsidiary of Citigroup,
In

Case Number

12-CA-130742

Filing Party Counsel for GC / Region

Name Zerby, Christopher

Email Christopher.Zerby@NLRB.gov

Address 201 E. Kennedy Blvd. Suite 530
Tampa, GA 33602

Telephone (813) 228-2693

Fax

Original Due Date 3/17/2015

Date Requested 4/7/2015

Reason for Extension of Time

Counsel for the General Counsel
requests an extension of time to
file its Answering Brief and Cross-
Exceptions due to other work,
including a hearing in Case 12-
CA-130805, which is set to open
on 3/19/15. The parties do not
oppose this request.

What Document is Due

Answering Brief to Exceptions

Parties Served

Edward M. Cherof, Esq., Jackson
Lewis, LLP, 1155 Peachtree St
NE, Suite 1000, Atlanta, GA
30309. Email:
cherofe@jacksonlewis.com.

Andrew Frisch, Esq., Morgan &
Morgan, 600 N. Pine Island Rd.,
Suite 400, Plantation, FL 33324-
1311. Email:
AFrisch@Forthepeople.com
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UNITED STATES GOVERNMENT
NATIONAL LABOR RELATIONS BOARD
1099 14th Street, N.W.
Washington, D.C. 20570-0001

March 12, 2015

Re: Citigroup Technology, Inc. and
Citicorp Banking Corporation (Parent)
a subsidiary of Citigroup, Inc.
Case 12-CA-130742

EXTENSION OF TIME TO FILE ANSWERING BRIEF AND CROSS EXCEPTIONS

The due date for the receipt in Washington, D.C. of the Answering Brief to the

Respondent’s Exceptions, and Cross Exceptions and Supporting Brief, is extended to
APRIL 7, 2015.

Henry S. Breiteneicher
Associate Executive Secretary

cc: Parties
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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

CITIGROUP TECHNOLOGY, INC. and
CITICORP BANKING CORPORATION
(PARENT), a subsidiary of
CITIGROUP, INC.,

and Case 12-CA-130742

ANDREA SMITH, an Individual

COUNSEL FOR THE GENERAL COUNSEL’S ANSWERING BRIEF
TO RESPONDENT’S EXCEPTIONS TO THE DECISION

OF THE ADMINISTRATIVE LAW JUDGE

Submitted by:

Caroline Leonard, Esq.

Counsel for the General Counsel
National Labor Relations Board
Region 12

201 E. Kennedy Blvd.

Suite 530

Tampa, FL 33602
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I. INTRODUCTION AND STATEMENT OF THE CASE

On December 23, 2014, Administrative Law Judge Donna N. Dawson (“ALJ Dawson”)
issued her Decision in this case. Respondent Citigroup Technology, Inc. and Citicorp Banking
Corporation (parent), a subsidiary of Citigroup, Inc. (“Respondent”) filed Exceptions to the
Decision of the Administrative Law Judge and a Brief in Support of the same on March 3, 2015.
Pursuant to Section 102.46(d) of the Board’s Rules and Regulations, Counsel for the General
Counsel hereby submits this answering brief to Respondent’s exceptions.

At issue in this case is precisely the sort of arbitration agreement containing a “class
action waiver” already found to be unlawfully maintained and enforced in violation of Section
8(a)(1) of the Act in D. R. Horton, Inc., 357 NLRB No. 184 (2012), Murphy Oil USA, Inc., 361
NLRB No. 72 (2014), and, most recently, Cellular Sales of Missouri, L.L.C, 362 NLRB No. 27
(2015), and Flyte Tyme Worldwide, 362 NLRB No. 46 (2015). Respondent admits that upon
hire, its employees sign as a condition of employment its Employment Arbitration Policy
(“EAP”), which precludes individuals from pursuing any group, class, collective, or other
representative claims, in either an arbitral or judicial setting, pertaining to disputes concerning
their wages, hours, terms and conditions of employment, and various federal statutory
employment-related claims. Respondent further admits that on April 15, 2014, it filed a letter
with the American Arbitration Association (“AAA”) along with a copy of its EAP, requesting
that the AAA reject a demand for nationwide collective arbitration filed by former employee
Darlene Echevarria (“Echevarria”), on behalf of herself and others, including Charging Party
Andrea Smith (“Smith”). In short, Respondent has fully admitted to both maintaining and
attempting to enforce the offensive class action waiver included in its EAP.

Respondent bases the bulk of its exceptions on the notion that the class action waiver
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does not actually violate the Act because, it contends, the Board incorrectly decided D. R. Horton
and Murphy Oil in light of various Supreme Court cases interpreting the Federal Arbitration Act,
9 US.C. § 1 et seq. (“FAA”), and because ALJ Dawson erred in adhering to Board precedent
while deciding the instant case.

As the Board reiterated in Cellular Sales, no decision of the Supreme Court has expressly
overruled the Board’s holding in D.R. Horton, nor does any Supreme Court precedent directly
address the interplay between individual arbitration agreements and employees’ Section 7 rights.
Because Board precedent is controlling unless and until it is overruled by the Supreme Court, and
for the other reasons set forth below, Counsel for the General Counsel respectfully requests that
the Board affirm ALJ Dawson’s Decision and deny each of Respondent’s exceptions thereto.

II. STATEMENT OF FACTS

A. The Pleadings

The original and amended charges in this matter were filed by Smith on June 12,
2014, and August 27, 2014, respectively, and allege, inter alia, that the Respondent sought to
enforce an unlawful mandatory arbitration agreement. (ALJ Decision 1; GC Ex. 1(a) to l(d)).1
The operative pleadings are the amended complaint issued on September 10, 2014, and the
amended answer. (ALJ Decision 1; GC Ex. 1(i) and 1(L)).

B. Respondent’s Mandatory Arbitration Agreements

Respondent is a global financial services institution, with over 1,000 employees working
at its Tampa, Florida facility.” (ALJ Decision 2:13-14; GC Ex. 1(g), 7 2(a); GC Ex. 1(l), 9 3;

SR 9 2). Respondent’s employees are not represented by a labor organization.

' Throughout this brief, reference to the General Counsel’s and Joint Exhibits will be indicated as “GC Ex. " and
“Jt. Ex. _ ,” respectively. References to the paragraphs of the Stipulated Record accepted by ALJ Dawson will be
indicated as “SR 9 .” References to ALJ Dawson’s Decision will be indicated as “ALJ Decision (page):(line).”
Note page 1 of the ALJ Decision does not have numbered lines.

* Respondent admitted in its Amended Answer to facts demonstrating the Board’s jurisdiction and its status as an
employer within the meaning of the Act. ALJ Dawson found jurisdiction over Respondent at ALJ Decision 2:12-15.
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In or around January 2013, Echevarria was hired by Respondent as an Anti-Money
Laundering Operations Analyst in Respondent’s Tampa, Florida facility, and remained in that
position until August 23, 2013. (ALJ Decision 3:14-16; SR 4 5). On or about January 31, 2013,
Respondent offered Smith a position as an Anti-Money Laundering Operations Analyst in
Respondent’s Tampa, Florida facility, which Smith accepted on February 5, 2013. (ALJ
Decision 3:18-20; SR q 6; Jt. Ex. 2). Smith also electronically signed a receipt for Respondent’s
U.S. 2013 Employee Handbook (“Handbook”) on February 5, 2013 and for Respondent’s EAP,
which incorporates by reference arbitration provisions from the Handbook. (ALJ Decision 4:29-
31; SR 99 7-8; Jt. Ex. 3-4). Smith began work on February 19, 2013 and voluntarily resigned her
employment with Respondent on March 28, 2014. (ALJ Decision 4:31-33; SR 9 9).

The EAP provides, in relevant part:

The Policy makes arbitration the required and exclusive forum for the
resolution of all disputes arising out of or in any way related to employment
based on legally protected rights (i.e. statutory, regulatory, contractual, or
common-law rights) that may arise between an employee or former employee
and Citi or its current and former parents, subsidiaries, and affiliates and its and
their current and former officers, directors, employees, and agents (and that
aren’t resolved by the internal Dispute Resolution Procedure) including,
without limitation, claims, demands, or actions under Title VII of the Civil
Rights Act of 1964, the Civil Rights Acts of 1866 and 1991, the Age
Discrimination in Employment Act of 1967, the Older Workers Benefit
Protection Act of 1990, the Rehabilitation Act of 1973, the Americans with
Disabilities Act of 1990, the Family and Medical Leave Act of 1993, the Fair
Labor Standards Act of 1938, the Equal Pay Act of 1963, the Employee
Retirement Income Security Act of 1974, the Worker Adjustment and
Retraining Notification Act, the Sarbanes-Oxley Act of 2002, and all
amendments thereto, and any other federal, state, or local statute, regulation, or
common-law doctrine regarding employment, employment discrimination, the
terms and conditions of employment, termination of employment,
compensation, breach of contract, defamation, retaliation, whistle-blowing, or
any claims arising under the Citigroup Separation Pay Plan.

Except as otherwise required by applicable law, this Policy applies only
to claims brought on an individual basis. Consequently neither Citi nor any
employee may submit a class action, collective action, or other representative
action for resolution under this Policy.



187

(ALJ Decision 2:24-3:2; GC Ex. 1(g) Y 4(a); Jt. Ex. 1). It is further undisputed that the
Respondent has required all of its newly-hired employees within the United States to agree to the
EAP as a condition of employment since at least December 26, 2012, and continuing to the
present. (ALJ Decision 3:6-7; SR 9 4).

C. Demand for Arbitration

On March 28, 2014, Echevarria, through counsel, submitted a demand for arbitration
entitled “Nationwide Class Action Arbitration Submission” (“arbitration demand”) to the AAA
on her own behalf and on behalf of other similarly situated employees of the Respondent,
including Smith, Danielle Lucas, Yadira Calderon, and Kelleigh S. Weeks (collectively, the
“named class members”). (ALJ Decision 4:35-39; SR 9 10; Jt. Ex. 5). The named class
members signed both a “Notice of Consent to Join Collective Action” and a “Notice of Filing
Notice of Consent to Join,” submitted along with the arbitration demand. (ALJ Decision 4:39-
40; SR 9 10 Jt. Ex. 5). The arbitration demand alleged that the Respondent violated the Fair
Labor Standards Act, 29 U.S.C. § 201 et seq. (“FLSA”), by failing to pay overtime wages to
Echevarria and other similarly situated employees of the Respondent, including the other named
class members. (ALJ Decision 4:40-42; SR q 10; Jt. Ex. 5).

On April 14, 2014, AAA Case Filing Coordinator Kristen Cottone (“Cottone”) requested
from the parties a full copy of the arbitration agreement between them and other information so
that the AAA could decide whether it could proceed with the case. (ALJ Decision 5:1-8; SR ¢
11; Jt. Ex. 6). Counsel for Respondent replied on April 15, 2014, submitting a copy of the EAP
and requesting that the AAA reject the arbitration demand insofar as Echevarria’s request for
designation of a nationwide collective arbitration, and instead accept only her individual claim.
(ALJ Decision 5:10-12; SR 9 12; Jt. Ex. 7). On April 28, 2014, Cottone sent the parties a letter
stating that, in accordance with AAA’s policy on class arbitrations, it could not administer the

matter as a class action, since the EAP prohibits class actions. (ALJ Decision 5:13-16; SR 9] 13;
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Jt. Ex. 8).
III. ARGUMENT AND CITATION TO AUTHORITY

A. The Appropriate Precedent for the Board to Follow is Its Own and that of the
Supreme Court of the United States; Neither ALJ Dawson Nor the Board Owe
Deference to District and Circuit Court Opinions. Exceptions 12 and 14 are
Without Merit.

In Respondent’s Brief submitted with its Exceptions to the Decision of the Administrative
Law Judge (“Respondent’s Brief”), Respondent excepts both to ALJ Dawson’s following the
Board’s decisions in D.R. Horton and Murphy Oil (ALJ Decision 5:30-45, 6:13-14, 6:42-43, 7:3-
9:32, 9:39-10:42, 11:25-33, 12:6-15), and to the Board itself deciding in Murphy Oil to reaffirm
its own D.R. Horton holdings instead of accepting the Fifth Circuit’s D.R. Horton opinion as
controlling.’ In Pathmark Stores, the Board reiterated that

[i]t has been the Board's consistent policy for itself to determine whether to

acquiesce in the contrary views of a circuit court of appeals or whether, with due

deference to the court's opinion, to adhere to its previous holding until the

Supreme Court of the United States has ruled otherwise ... [I]t remains the

[judge's] duty to apply established Board precedent which the Supreme

Court has not reversed. Only by such recognition of the legal authority of Board

precedent, will a uniform and orderly administration of a national act, such as the

National Labor Relations Act, be achieved.
342 NLRB 378 n. 1 (2004) (emphasis added) (quoting lowa Beef Packers, Inc., 144 NLRB 615,
616 (1963), enfd. in part 331 F.2d 176 (8th Cir 1964) (quoting Insurance Agents’ International
Union, AFL-CIO, 119 NLRB 768, 773 (1957))). Therefore, the Board was correct to adhere to
its own well-reasoned precedent in deciding Murphy Oil and ALJ Dawson was correct to follow
that established Board precedent in reaching her conclusions of law in the instant case.

B. The Board Has Not Overstepped By Interpreting the FAA; It Has Merely

Interpreted the NLRA as Including a Core Substantive Right to Collective
Action. Exception 13 is Without Merit.

Equally unpersuasive is Respondent’s argument that the Supreme Court’s decision in

> D.R. Horton v. NLRB, 737 F.3d 344 (5th Cir. 2013).



189

CompuCredit Corp. requires that its EAP be found lawful because there is no specific
“Congressional command” to override the FAA within the text of the NLRA, and because for the
Board to find otherwise is for it to overstep its authority as a federal agency by dispositively
interpreting an act of Congress other than the one it is tasked to administer. 562 U.S.  , 132
S.Ct. 665, 671, (2012). Boiled down to its core, Respondent’s essential argument on this point is
that, as collective legal activity is generally considered a “procedural device” under other
statutes, employees’ preference for that procedure should not be allowed to impede the
Respondent’s substantive right to enforce its arbitration policy.

However, the Board emphasized in D.R. Horton that finding an arbitration agreement
unlawful does not conflict with the FAA because “the intent of the FAA was to leave substantive
rights undisturbed.” 357 NLRB No. 184, slip op. at 11. Although Respondent argues that the
waiver is not of substantive rights but, rather, of procedural rights, the authorities it points to are,
in fact, cases interpreting statutes that protect different substantive rights — such as consumer
rights against lenders — which also happen to provide a procedural option for vindication of those
rights through class action.

In contrast, the NLRA’s core substantive right is the Section 7 right of employees to act
collectively for their mutual aid or protection. Murphy Oil, 361 NLRB No. 72, slip op. at 6. Itis
unquestionably a substantive, not a procedural, right, as indicated by the statement of purpose in
Section 1 of the Act that the NLRA was enacted to correct “the inequality of bargaining power
between employees who do not possess full freedom of association or actual liberty of contract
and [corporate] employers” and to remove the impediments that same inequality presents to the
free flow of commerce. “[T]he D.R. Horton Board was clearly correct when it observed that the

‘right to engage in collective action — including collective legal action — is the core substantive
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right protected by the NLRA and is the foundation on which the Act and Federal labor policy
rest.” Murphy QOil, 361 NLRB No. 72, slip op. at 7 (quoting D.R. Horton, 357 NLRB No. 184,
slip op. at 10) (emphasis original to Murphy Oil).

Although Respondent is technically correct that there is no explicit Congressional
command to override the FAA contained in the text of the NLRA, the Board has already ruled on
this issue and reconciled its opinion in D.R. Horton with that portion of the CompuCredit
decision. The Murphy Oil Board emphatically affirmed that the FAA’s savings clause provides
for the revocation of otherwise mandatory arbitration agreements, “upon such grounds as exist at
law...” and that “Section 7... amounts to a ‘contrary congressional command’ overriding the
FAA.” 361 NLRB No. 72, slip op. at 9 (emphasis added). As the D.R. Horton Board noted, the
Supreme Court has not heretofore addressed whether an employer can infringe upon employees’
substantive Section 7 rights to concertedly pursue employment-related claims — Concepcion, for
example, arose in the context of a commercial arbitration agreement and dealt with the
preemption of a state consumer protection law, not employees’ federal collective action rights
under Section 7. 357 NLRB No. 184, slip op. at 12.

Moreover, in Murphy QOil, the Board explained that when the NLRA was enacted in 1935
and reenacted in 1947, the FAA had not ever been applied to individual employment contracts,
and noted:

[1]t is hardly self-evident that the FAA — to the extent that it would compel

Federal courts to enforce mandatory individual arbitration agreements

prohibiting concerted legal activity by employees — survived the enactment of

the Norris-LaGuardia Act [in 1932] and its sweeping prohibition of “yellow

dog” contracts.

361 NLRB No. 72, slip op. at 10.* The Board found that even if there is a conflict between the

* The FAA, a product of the Lochner era, was enacted in 1925; its own legislative history indicates that it was self-
evident to the 68th Congress that the Act would never be applied to employment or consumer contracts. As Justice
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NLRA and the FAA, the Norris-LaGuardia Act prevents enforcement of any private agreement
inconsistent with the statutory policy of protecting employees’ concerted activity, including an
agreement that seeks to prohibit a “lawful means [of] aiding any person participating or
interested in a” lawsuit arising out of a labor dispute. /d. The Board found that in the event of a
conflict, the FAA would therefore have to yield to the NLRA insofar as necessary to
accommodate Section 7 rights.

The Board has long held that the specific collective activity of jointly pursuing legal
claims related to the terms and conditions of employment is a form of protected, concerted
Section 7 activity, and the Board has held time and again that these agreements, barring
employees from collectively pursuing their legal claims, constitute a patently unlawful waiver of
Section 7’s substantive right to act together for employees’ mutual aid and protection. Id. at 9
(“The [Fifth Circuit’s] first step was to determine that pursuit of legal claims concertedly is not a
substantive right under Section 7 of the NLRA. We cannot accept that conclusion; it violates the
long-established understanding of the Act and national labor policy, as reflected, for example, in

the Supreme Court’s decision in Eastex’...”). Thus, any claimed infringement on the FAA by

Black wrote in his dissent to Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 409, n. 2 (1965): “The
principal support for the Act came from trade associations dealing in groceries and other perishables and from
commercial and mercantile groups in the major trading centers. 50 A.B.A.Rep. 357 (1925). Practically all who
testified in support of the bill before the Senate subcommittee in 1923 explained that the bill was designed to cover
contracts between people in different States who produced, shipped, bought, or sold commodities. Hearing on S.
4213 and S. 4214 before the Subcommittee of the Senate Committee on the Judiciary, 67th Cong., 4th Sess., 3, 7, 9,
10 (1923). The same views were expressed in the 1924 hearings. When Senator Sterling suggested, ‘What you have
in mind is that this proposed legislation relates to contracts arising in interstate commerce,” Mr. Bernheimer, a chief
exponent of the bill, replied: ‘Yes; entirely. The farmer who will sell his carload of potatoes, from Wyoming, to a
dealer in the State of New Jersey, for instance.” Joint Hearings on S. 1005 and H.R. 646 before the Subcommittees
of the Committees on the Judiciary, 68th Con., 1st Sess., 7.” Furthermore, “On several occasions they expressed
opposition to a law which would enforce even a valid arbitration provision contained in a contract between parties of
unequal bargaining power. Senator Walsh cited insurance, employment, construction, and shipping contracts as
routinely containing arbitration clauses and being offered on a take-it-or-leave-it basis to captive customers or
employees. [citation omitted] He noted that such contracts ‘are really not voluntarily (sic) things at all’ because
‘there is nothing for the man to do except to sign it; and then he surrenders his right to have his case tried by the
court....” He was emphatically assured by the supporters of the bill that it was not their intention to cover such
cases.” 388 U.S. at 414 (Black, J., dissenting).

> Eastex v. NLRB, 437 U.S. 556 (1978).
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protecting employees’ substantive Section 7 rights in these circumstances is entirely illusory.
The EAP at issue in the instant case is unlawful not because it involves arbitration or specifies
particular litigation procedures, but because it prohibits employees from exercising their Section
7 right to engage in concerted legal activity in any forum at all.
C. The Board’s Holdings Have Accommodated Both the NLLRA and the FAA: No
Conflict Exists Between the Board’s Decisions in D.R. Horton, Murphy Oil,

Cellular Sales, and Flyte Tyme and the FAA. Exceptions 4 through 11 are
Without Merit.

As the Board in D.R. Horton explained, “holding that an employer violates the NLRA by
requiring employees, as a condition of employment, to waive their right to pursue collective legal
redress in both judicial and arbitral forums accommodates the policies underlying both the
NLRA and the FAA to the greatest extent possible.” 357 NLRB No. 184, slip. op. at 8. This is
because Section 2 of the FAA “provides that arbitration agreements may be invalidated in whole
or in part” for the same reasons any contract may be invalid, including if it is unlawful or
contrary to public policy. /d., slip. op. at 11. Therefore, inasmuch as the EAP is inconsistent with
the NLRA, it is not enforceable under the FAA.

Respondent’s Brief asserts that the Board’s decisions in the D.R. Horton line of cases are
in conflict with the FAA, and presumes to state that the Supreme Court has “implicitly” rejected
the Board’s D.R. Horton decision through precedents established in AT&T Mobility v.
Concepcion, 563 U.S. 321, 131 S. Ct. 1740 (2011), CompuCredit Corp. v. Greenwood, 562 U.S.
132 S.Ct. 665, (2012), and American Express v. Italian Colors Restaurant,  U.S. |
133 S. Ct. 2304 (2013). However, the Board addressed these same arguments at length in D.R.
Horton and found them unavailing, and has reaffirmed the lack of a conflict between the NLRA
and the FAA three more times.

Respondent argues in its Brief that finding the EAP unlawful would run afoul of the
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Supreme Court’s decisions requiring the enforcement of certain arbitration agreements, including
class action waivers, according to their terms. However, Respondent mischaracterizes the high
court’s holdings in Concepcion, CompuCredit, and American Express as a mandate to enforce all
arbitration agreements contracted for between parties, regardless of any other considerations. A
“healthy regard” for the FAA does not require the Board to acquiesce to it as the juggernaut force
Respondent represents it to be.

In D.R. Horton, the Board specifically rejected arguments that the Court’s Concepcion
decision required the Board to find that the arbitration agreement was enforceable as written, or
that the Court had sanctioned class and collective action waivers in all categories of arbitration.
357 NLRB No. 184, slip op. at 11-12.

Nor does a finding that the class waiver contained in the EAP is unlawful mean that the
Board’s decisions effectively disfavor arbitration as a whole, as Respondent contends; rather, the
D.R. Horton line of cases merely requires that any arbitration agreement sought by employers
leave open the option for employees to choose to act collectively for their mutual aid and
protection, i.e. ensure that arbitration agreements do not interfere with or restrict the exercise of
employees’ Section 7 rights. This could be accomplished either by permitting class and
collective actions in judicial fora while limiting arbitrations to those between individuals, or by
foreclosing judicial avenues of relief while permitting the arbitration of class and collective
action claims. It is bewildering that Respondent believes it is self-evident, in light of these
options, that the D.R. Horton line of decisions runs so thoroughly afoul of the FAA when in fact,
the Board’s decisions have done quite the opposite, striving to and succeeding in reconciling the
two federal laws.

Furthermore, Respondent’s argument that the agreement should be enforced as written

10
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because the Board has no authority to order other entities, such as the AAA, to take or refrain
from any action, falls flat in light of the actual facts of this case. The AAA did not inform
Respondent that its rules forbade class arbitration, only that it read Respondent’s EAP as binding
it from accepting Echevarria’s request for a nationwide class designation of the action. If the
Board deems the EAP unlawful, the AAA will not be “forced” to accept Echevarria’s class action
claim. Rather, Respondent’s EAP must be rescinded, and Echevarria, Smith and the other
employees will be free to pursue a judicial class or collective action claim. In addition,
Respondent will be free to revise its arbitration policy in a manner consistent with the NLRA.
Therefore, the Board should reaffirm once more its decisions in D.R. Horton, Murphy
Oil, Cellular Sales, and Flyte Tyme by finding the same type of class waiver at issue here

similarly unlawful under Section 8(a)(1) of the Act.

D. Respondent’s Maintenance and Enforcement of the EAP Violates Section 8(a)(1)
of the Act. Exceptions 1.2.3. 16 and 18 through 21 are Without Merit.

In D.R. Horton, 357 NLRB No. 184 (2012), the Board held that "an employer violates
Section 8(a)(l) of the National Labor Relations Act when it requires employees covered by the
Act, as a condition of their employment, to sign an agreement that precludes them from filing
joint, class, or collective claims addressing their wages, hours or other working conditions
against the employer." Id., slip op. at 1. As the Board observed, it “has consistently held that
concerted legal action addressing wages, hours or working conditions is protected by Section 7,"
and that when an employer requires employees to waive this substantive right under the Act, the
agreement unlawfully restricts employees' Section 7 right to engage in concerted action for
mutual aid or protection. /d., slip op. at 2.

In D.R. Horton, the Board made clear that the test for determining whether class action

waivers containted in arbitration agreements constitute a rule that violates Section 8(a)(1) of the

11
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Act is that set forth in Lutheran Heritage Village-Livonia, 343 NLRB 646 (2004). Under that
test, a policy such as Respondent’s violates Section 8(a)(1) because it expressly restricts Section
7 activity or, alternatively, because (1) employees would reasonably read it as restricting such
activity; (2) the rule was promulgated in response to union activity; or (3) the rule has been
applied to restrict the exercise of Section 7 rights. 343 NLRB at 646-647, cited in D.R. Horton at
357 NLRB No. 184, slip op. at 7.

Respondent argues at length that ALJ Dawson’s use of the Lutheran Heritage test was
erroneous, arguing that a contract is not a “rule,” before citing any authority to support this
contention — and even then, the sole case it identifies as “support” for its position, Albertson’s,
LLC, involves spoken statements made by a manager, not written policies maintained by the
employer.® The Board has determined in the cases cited above that a contract can contain a rule
for the purposes of 8(a)(1) of the Act. This is a reasonable interpretation of Section 8(a)(1)
because the terms of a “contract” such as Respondent’s EAP behave identically to other
employer rules and can obviously, as the EAP’s terms do here, interfere with Section 7 rights.
Albertson’s 1s wholly inapposite and the Board should disregard Respondent’s entire argument
on this point. In Murphy Oil, Cellular Sales, and Flyte Tyme the Board reaffirmed the relevant
holdings of D.R. Horton, including that the Lutheran Heritage test is appropriately applied to
arbitration agreement terms.

Respondent’s EAP makes individual arbitration “the required and exclusive forum for the
resolution of all” employment-related disputes with Respondent, expressly restricting employees
from bringing joint claims as either a class or collective action, “or other representative action.”

(Jt. Ex. 1). Through use of the EAP as a condition of employment, the Respondent has thus

6359 NLRB No. 147 (2013), set aside by Noel Canning and subsequently reaffirmed by the Board, 361 NLRB No.
71 (2014).

12
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attempted to foreclose all concerted employment-related litigation or arbitration by employees
and effectively stripped employees of their Section 7 right to engage in this form of concerted
activity for mutual aid and protection. ALJ Dawson correctly found that, like the agreement in
D.R. Horton, Respondent’s EAP explicitly restricts Section 7 activity, and therefore plainly
violates Section 8(a)(1) under the Lutheran Heritage test (ALJ Decision 6:16-30).

Not only does the maintenance of the EAP on its face constitute a violation of the Act, it
has been applied by Respondent to restrict the exercise of Section 7 activity, in violation of the
Act. The record clearly demonstrates that Respondent presented the EAP to the AAA to support
its request that the AAA reject Echevarria’s demand for nationwide, class action designation of
her arbitration. (ALJ Decision 5:10-12; SR 9 12; Jt. Ex. 7) In addition to seeking arbitration on
behalf of all similarly-situated employees of Respondent with regard to her Fair Labor Standards
Act claim, Echevarria had four other named employee signatories to the demand for arbitration,
including Charging Party Smith, an undeniable example of collective action undertaken for
mutual aid and protection. (SR 9 10, 12; Jt. Ex.5, 7). Thus, the five employees were exercising
their rights guaranteed by Section 7 of the Act, as properly found by ALJ Dawson. (ALJ
Decision 11:6-23). Employee Smith joined the class action arbitration claim on the same day
that she resigned her employment. (S.R. § 9 8, 9).

In this regard, contrary to Respondent’s claim and as found by the ALJ, former
employees who pursue employment claims, such as Smith, are considered statutory employees as
defined in Section 2(3) of the Act and are entitled to the Act’s protection. (ALJ Decision 11:20-
23; see generally, NLRB v. Town & Country Electric, Inc., 516 U.S. 85 (1995); Phelps Dodge
Corp. v. NLRB, 313 U.S. 177 (1941). The Board has broadly construed the term employee to

include members of the working class generally, including “former employees of a particular

13
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employer.” Little Rock Crate & Basket Co., 227 NLRB 1406, 1406 and cases cited therein at n.4
(1977); Waco, Inc., 273 NLRB 746, 747 n. 8 (1984).

Furthermore, as in D.R. Horton, the Board found in Murphy Oil, Cellular Sales, and Flyte
Tyme that it is “well-established that an employer’s enforcement of an unlawful rule, including a
mandatory arbitration policy like the one at issue here, independently violates Section 8(a)(1).”
Cellular Sales, 362 NLRB No. 27, slip op. at 2 (2015) (emphasis added) (citing Murphy Oil, 361
NLRB No. 72, slip op. at 19-21)); see also NLRB v. Washington Aluminum Co., 370 U.S. 9, 16-
17 (1962) and other authorities cited by the Board in n. 9 of the Cellular Sales decision.

In summary, Respondent’s maintenance of the EAP expressly prohibiting employees
from engaging in Section 7 activity, and Respondent’s enforcement of the EAP against
employees Echevarria, Smith and the other employees who joined in the class action arbitration
claim against Respondent, both violate Section 8(a)(1) of the Act, as found by the ALJ (ALJ
Decision 6:39-43).

E. Bill Johnson’s and the First Amendment Do Not Save Respondent from a

Violation, and Do Not Prevent the Board from Remedying Its Violations.
Respondent’s Exceptions 17 and 29 through 31 are Without Merit.

Respondent excepts to ALJ Dawson’s finding that Bill Johnson’s Restaurants v. NLRB,
461 U.S. 731 (1983), does not preclude the Board from proceeding against Respondent’s request
to the AAA to, in essence, compel individual arbitration of Echevarria’s FLSA claim (ALJ
Decision 12:1-15). Respondent’s desired outcome would cut out the Charging Party and the
other named class members who had voluntarily sought to join the action, effectively halting
their protected, concerted activity before they can even commence litigating their joint claims of
FLSA violations against their employer.

Respondent’s entire argument on this point is based on the false premise that its endeavor

14
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to halt the class arbitration of Echevarria, Charging Party, and other class members’ FLSA claims
was “well-founded” on a valid arbitration agreement. “Just as false statements are not
immunized by the First Amendment right to freedom of speech,” baseless litigation is not
immunized by the First Amendment right to petition.” Bill Johnson’s, 461 U.S. at 743. The EAP
is invalid, because it violates Section 8(a)(1). Whether or not any of the Bill Johnson’s
exceptions come into play is moot because the legal basis for Respondent’s act to enforce the
EAP is non-existent.

Even if they did, the Board has made clear that it will apply Bill Johnson’s footnote 5
exceptions to particular litigation tactics, as well as to entire lawsuits. Thus, for example, in
Wright Electric, Inc., the Board found that an employer’s discovery request had an illegal
objective and violated the Act, even though the lawsuit itself could not be enjoined. 327 NLRB
1194, 1195 (1999, enfd. 200 F.3d 1162 (8th Cir. 2000); see also, Dilling Mechanical
Contractors, 357 NLRB No. 56, slip op. at 2-3 (2011) (finding that employer’s discovery
requests had an illegal objective, although the lawsuit itself did not). A lawsuit or litigation tactic
has a footnote 5 illegal objective “if it is aimed at achieving a result incompatible with the
objectives of the Act.” Manno Electric, 321 NLRB 278, 297 (1996), enfd. 127 F.3d 34 (5th Cir.
1997) (unpublished). In such circumstances, “the legality of the lawsuit enjoys no special
protection under Bill Johnson’s.” Teamsters Local 776 (Rite Aid), 305 NLRB 832, 834 (1991),
enfd., 973 F.2d 230 (3d Cir. 1992), cert. denied, 507 U.S. 959 (1993).

In particular, an illegal objective may be found where a grievance or lawsuit is itself
aimed at preventing employees’ protected conduct. In such cases, the lawsuit is not merely

retaliatory for employees’ protected conduct, but also seeks to use the arbitrator or the court to

" See Herbert v. Lando, 441 U.S. 153, 171, 99 S.Ct. 1635, 1646, 60 L.Ed.2d 115 (1979); Gertz v. Robert Welch,
Inc., 418 U.S. 323, 340, 94 S.Ct. 2997, 3007, 41 L.Ed.2d 789 (1974).

15
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directly interfere with the Section 7 activity. Long Elevator, 289 NLRB 1095 (1988), enfd.
902 F.2d 1297 (8th Cir. 1990). Respondent’s tactics are akin to those used by the employers in
D.R. Horton and Murphy Oil to compel individual arbitration of employees’ claims in
accordance with their respective arbitration agreements. In Murphy Oil, the Board specifically
considered and rejected the company’s Bill Johnson arguments. Indeed, the only objective of
Respondent’s request to the AAA is to prohibit employees from engaging in Section 7 activity.
Respondent’s request would impose individual arbitration, which specifically attempts to
prevent employees’ protected concerted legal activity. Therefore, Respondent’s request has a

footnote 5 illegal objective and is unlawful under Section 8(a)(1) of the Act.

F. No Allegations of the Complaint are Time Barred by Section 10(b) of the Act.

The EAP is a Mandatorv Condition of Emplovinent. Respondent’s Exceptions
15 and 22 through 28 are Without Merit.

Respondent excepts to ALJ Dawson’s findings that none of the allegations in the
Complaint are time-barred by Section 10(b) of the Act. (ALJ Decision 11:35-45; SR 99 20- 21)
However, it is well-established that Section 10(b) permits finding a violation based on the mere
maintenance of an unlawful rule within the 10(b) period, and/or based on the enforcement of an
unlawful rule within the 10(b) period, “regardless of when the rule was first promulgated.”
Cellular Sales, 362 NLRB No. 27, slip op. at 2; see also Control Services, 305 NLRB 435, n. 2 &
442 (1991), enfd. mem., 961 F.2d 1568 (3d Cir. 1992). As the Board recently reaffirmed in
Cellular Sales, this is the case even when the unlawful rule is contained in a contract executed
outside the 10(b) period, because maintenance of the unlawful rule is considered a continuing
violation by the Board. Id. at 2; see also Carney Hospital, 350 NLRB 627, 627 (2007); Eagle-
Pincher Industries, 331 NLRB 169, 174, n. 7 (2000); Wire Products Mfg. Corp., 326 NLRB 625,

633 (1998), enfd. sub nom. NLRB v. R.T. Blankenship & Associates, Inc., 210 F.3d 375 (7th Cir.
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2000); St. Luke’s Hospital, 300 NLRB 836 (1990).

The stipulated record shows that Respondent has maintained and enforced the EAP “since
on or about December 26, 2012, and continuing to the present.” (SR 9 3).® As noted above, the
ongoing maintenance of an unlawful rule such as the EAP is a continuing violation of the Act.
Therefore, Respondent has maintained the EAP within the Section 10(b) period. Moreover,
Respondent enforced the EAP within the Section 10(b) period by asking the AAA to reject
Echevarria’s request for a nationwide, class designation of her arbitration demand on April 15,
2014, less than six months before the filing and service of both the original and amended charges
in this matter. (GC 1(a) to 1(d)).

With respect to Respondent’s assertion that the its unrepresented employees can
“voluntarily agree to waive a judicial forum in favor of arbitration” just as a union can so act
voluntarily, the ALJ correctly rejected this argument and concluded that “it matters not when an
employee signs a mandatory arbitration agreement forfeiting his or her Section 7 rights” in light
of Murphy Oil. (ALJ Decision 11:25-33) It is undisputed that all employees are required to
agree to Respondent’s EAP, including the class action waiver, as a condition of employment.
Similarly, Respondent’s assertion that the “voluntariness” of the EAP cannot be attacked 16
months after the contract was formed is without merit because it is evident from the
circumstances — Respondent requires job applicants to sign an EAP agreement as a condition of
gaining employment — that the EAP is imposed by Respondent without negotiation and
uniformly applied to its entire workforce on an ongoing basis. (S.R. § 3, 4). There is no
evidence that Respondent has ever considered deviating from or negotiating about the standard,

uniformly required, EAP language, and individual employees, especially job applicants, simply

¥ The stipulated record was signed by Respondent and the Union on October 7, 2014, so the EAP was clearly
maintained until at least at least that date, and Respondent presented no evidence that it has rescinded or revised the
EAP.
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do not have the collective bargaining power of a union to voluntarily waive in any meaningful
way the right to file lawsuits on employment matters in exchange for the promise to arbitrate.
Respondent’s 10(b) defense, and its claim that employees’ execution of the EAP is voluntary
rather than mandatory, should be summarily rejected.

G. The ALJ’s Conclusions of Law, Recommended Order and Notice to

Employees Are Appropriate and Should Be Adopted by the Board.
Respondent’s Exceptions 32 through 37 are without merit.

Counsel for the General Counsel respectfully urges the Board deny Respondent’s
exceptions and to adopt the full range of remedies set forth in the Order and Notice to Employees
recommended by ALJ Dawson, which is consistent with the remedies ordered by the Board in
D.R. Horton and its progeny. ALJ Dawson’s recommendation that Respondent be required to
post a Notice to Employees at all of its locations where the EAP is maintained is appropriate in
view of Respondent’s admitted maintenance and enforcement of the EAP with respect to all of its
thousands of employees at its Tampa, Florida location and throughout the United States. (S.R. ]
2,3). Counsel for the General Counsel further seeks any other relief the Board determines to be
appropriate to remedy Respondent’s unlawful conduct.

IV. CONCLUSION

In sum, Respondent presents arguments that muddle the issue, failing to distinguish that
the element of the arbitration agreement the General Counsel takes issue with is the class action
waiver, not the fact that it sought to enter into an arbitration agreement at all. (See, e.g. p. 23 of
Respondent’s Brief, “Employer-Imposed Arbitration Agreements Do Not Restrict Section 7
Rights.”). In the D.R. Horton line of cases, the Board has used the proverbial scalpel to analyze
and excise the offending portion of the agreements that infringe on Section 7 rights, the class
action waivers. Respondent mischaracterizes these decisions as the axe fundamentally

destroying an employer’s ability to enter into employment contracts with its employees. This is
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obviously not the case. It is more than possible for Respondent and other corporations to craft
employment contracts — even ones that include arbitration agreements — that preserve employees’
Section 7 rights to act collectively.

The practical effect of arbitration agreements that contain class action waivers is to
silence workers by relegating them to “the inequality of bargaining power between employees
who do not possess full freedom of association or actual liberty of contract, and employers who

2

are organized in the corporate or other forms of ownership association...” which Congress
sought to eradicate by “restoring equality of bargaining power between employers and
employees” as set forth in Section 1 of the Act, and by guaranteeing employees the substantive
right to engage in protected concerted activities, as set forth in Section 7 of the Act. For the
Board to adopt Respondent’s position on class action waivers would not only be a significant
departure from its established precedent, but also a sea change in the way labor policy is
established and enforced in this country and a betrayal of the congressional mandate carried by
the Agency to balance the competing needs of the free flow of commerce and the workers who
participate in it.

The General Counsel respectfully urges the Board to deny Respondent’s exceptions in
their entirety.

Dated at Tampa, Florida on April 7, 2015.

Respectfully submitted,

/s/ Caroline Leonard
Caroline Leonard, Esq.
Counsel for the General Counsel
Region 12, National Labor Relations Board
201 E. Kennedy Blvd., Suite 530
Tampa, FL 33602
Phone: (813) 228-2641
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Respondent Citigroup Technology, Inc. and Citicorp Banking Corp. (Parent), a subsidiary
of Citigroup, Inc. (“Respondent”), submits the following brief in response to the General
Counsel’s Answering Brief. For the reasons described below, as well as in Respondent’s initial
brief, Administrative Law Judge Donna Dawson’s decision is erroncous and should be reversed
because Respondent’s Employment Arbitration Policy (“Policy”) is lawful.

L THE BOARD SHOULD HOLD THE INSTANT CASE IN ABEYANCE UNTIL

THE SUPREME COURT RULES ON THE VALIDITY OF THE BOARD’S
DECISIONS IN D.R. HORTONAND MURPHY OIL

The General Counsel argues that the Board should continue to follow its own precedent
(ie. D.R. Horton, 357 NLRB No. 184 (2012) and Murphy Oil, US4 Inc., 361 NLRB No. 72
(2014))' until the Supreme Court reaches an opposite conclusion. This contention is baseless
because the Board explicitly declined to appeal the United States Court of Appeals for the Fifth
Circuit’s decision in D.R. Horton v. NLRB, 737 F.3d 344 (5th Cir. 2013) to the Supreme Court.
As Respondent noted in its opening brief, when an appellate court issues an adverse decision
against the Board, it should abstain from issuing another decision that would fall within the same
line of precedent until the Supreme Court has ruled upon the issue. See Ithaca College v. NLRB,
623 F.2d 224, 228 (2d Cir. 1980) cert denied 449 1.S. 975 (1980):

....When it disagrees in a particular case, it should seek review in the Supreme

Court. During the interim before it has sought review or while review is still

pending, it would be reasonable for the Board to stay its proceedings in another

case that arguably falls within the precedent of the first one. However, the Board

cannot, as it did here, choose to ignore the decision as if it had no force or effect,

Absent reversal, that decision is the law which the Board must follow.

Given the fact that the Fifth Circuit has already declined enforcement of the Board’s

decision in D.R. Horton, the Board should resist from issuing a decision in this case until after -

Murphy Oil is resolved by the Fifth Circuit (where it is pending) and, if the Board does not

! Flyte Tyme, 362 NLRB No, 46 (2015) was not a final determination. In fact, the Board expressed its intent
to continue evaluating the respondent’s exceptions.
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prevail in Murphy Oil, until the Board exhausts any appeal to the Supreme Court. As a result,
Exceptions 4-8, 12 and 14 should be sustained.

1I. THE NLRA DOES NOT AFFORD EMPLOYEES A SUBSTANTIVE RIGHT IN
THIS CONTEXT

The General Counsel asserts that “the NLRA’s core substantive right is the Section 7
right of employees to act collectively for their mutual aid or protection.” (General Counsel Brief,
at 6), While this may be true in other contexts, it is not true in this case. First, if the NLRA truly
afforded employees the substantive rights to pursue collective or class action arbitration alleging
violations of statutes other than the NLRA, the NLRA would be specifically incorporated into
other employment law statutes, This textual omission is not a coincidence.

Second, on a related point, the General Counsel ignores that for the NLRA to have any
relevance in this regard, employees must first avail themselves of substantive rights afforded
under other statutes, The following scenario is illustraiive. A single employee may file an age
discrimination claim under the Age Discrimination in Employment Act (“ADEA™) and would
have no need to assert rights under the NLRA. However, the converse in this example is not true.
For a group of employees to assert rights under the NLRA, they would also necessarily have to
avail themselves of their rights under the ADEA. In other words, the NLRA cannot have any
sustenance without the ADEA or some other employment-related statute just as a procedural rule
has no viability unless a substantive claim is asserted, That is precisely why, under these
circumstances, the NLRA is nothing more than a procedural right which can be waived pursuant
to well-established Supreme Court jurisprudence, See e.g. Gilmer v, Interstate/Johnson Lane
Corp., 500 U.S. 20, 32-33 (1991); D.R. Horton, 737 F.3d 344, 359 (5th Cir. 2013). Accordingly,

Exception 13 should be sustained.
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III.  THERE IS NO CONTRARY CONGRESSIONAL COMMAND SUPPORTING AN
ARGUMENT THAT THE NLRA PREVAILS OVER THE FAA

Although it is clear that a congressional command may serve to invalidate a conflicting
arbitration agreement, that is not the case here, The General Counsel points to no text or
legislative history to support the meritless argument that the NLRA trumps the FAA in this case.
In fact, the General Counsel acknowledges that “Respondent is technically correct that there is
no explicit Congressional command to override the FAA contained in the text of the NLRA....”
(General Counsel Brief, at 7). The General Counsel then relies upon the Board’s conclusion in
D.R. Horton that “the Supreme Court has not heretofore addressed whether an employer can
infringe upon employees’ substantive Section 7 rights fo concertedly pursue employment-related
claims.” (General Counsel Brief, at 7). As noted above, of course the Supreme Court has not
ruled on this issue yet because the Board declined to seek review of the Fifth Circuit’s decision
in D.R. Horton, The Board’s failure to do so (whether or not strategically motivated) estops the
General Counsel from relying upon this argument, Therefore, Exception 10 should be sustained.’

1V. THE FAA’S SAVING CLAUSE DOES NOT APPLY

In D.R. Horton, the Fifth Circuit correctly ruled that the right to participate in a class or
collective action is not a substantive right, but rather, is a “procedural device.” Id at 357. The
Fifth Circuit also held that the Board could not rely on the FAA’s “saving clause” to justify its
invalidation of arbitration agreements, On this point, the court explained that “{r]equiring the
availability of class éctions ‘interferes with fundamental attributes of arbitration and thus creates
a scheme inconsistent with the FAA” Id (Internal citations omitted). Additionally, the Fifth

Circuit determined that the Board’s prohibition of class action waivers disfavors arbitration, as it

z Moreover, the General Counsel ignores that only Congress is empowered to modify the FAA or the NLRA,

Until Congress does so, and creates a clear congressional command evidencing that the NLRA trumps the FAA in
this regard, the General Counsel’s position is meritless,
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ruled that “[w]hile the Board’s interpretation is facially neutral—requiring only that employees
have access to collective procedures in an arbitral or judicial forum—the effect of this
interpretation is to disfavor arbitration.” Id. at 360, Therefore, the court ruled that “[a] detailed
analysis of Concepcion leads to the conclusion that the Board’s rule does not fit within the
FAA’s saving clause.” Id. at 359.

The General Counsel asserts that the FAA’s saving clause applies in this case because the
Policy is “inconsistent with the NLRA.” {General Counsel Brief, at 9). Although the Board has
repeatedly reiterated that the FAA and NLRA are “capable of co-existence,” see Murphy Oil,
361 NLRB No. 72 at slip op. 9, the General Counsel fails to illustrate a framework under which
the FAA would ever prevail over the NLRA.? The Board’s holdings in D.R. Horton and Murphy
Oil, taken to their core, would serve to always nullify arbitration agreements that, in the Board’s
view, infringe upon the NLRA. These stances are particularly troubling given the Board’s
acknowledgment that its findings with respect to statutes other than the NLRA are not entitled to
deference. As a matter of course, the clash between the NLRA and FAA can only be resolved in
a federal appellate court or the United States Supreme Court because these are the only bodies

that have jurisdiction to exercise review of both statutes.”

3 The General Counse! ignores that the Board is charged to balance competing inferests. For example, the

Board must balance an employer’s right to communicate with employees pursuant to Section 8(c) of the NLRA with
emplovees’ Section 7 rights to be free from employer coercion. See Shepherd Tissue, 326 NLRB 369, 370
{1998)Gould, concurring)(*In attempting to balance the employer's free speech right with the equal right of
employees to associate freely as guaranteed by Section 7 of the Act and protected by Section 8(a)(1) and the proviso
to Section 8(c), the Cowrt [in NLRE v. Gissel Packing Co., 395 U.S, 575, 617 (1969)] concluded that an employer
may freely communicate his general views about unionization or his specific views about a particular union as long
as that communication contains neither a threat of reprisal nor a promise of benefits,” The Board in D.R. Horton and
Murphy Oil have heretofore failed to consider, much less balance, an employer’s right to enter into agreements with
employees containing class/collective action arbitration waivers,

1 Moreover, in its opening brief, Respondent cited extensive Supreme Court precedent which casts
significant doubt on the validity of D.R. Horton and Murphy Oil, As a result, the fact that the Board has “reaffirmed
the lack of a conflict between the NLRA and the FAA” is of, at best, trivial value given the Board’s unwillingness to
test its stance before the Supreme Court. (General Counsel Brief, at 9).

4
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Additionally, the General Counsel suggests that finding the Policy unlawful does not
serve to disfavor arbitration and that employees’ Section 7 rights would be preserved if
employers “permit[ed] class and collective actions in judicial fora while limiting arbitration to
those between individuals, or by foreclosing judicial avenues of relief while permitting the
arbitration of class and collective action claims,” (General Counsel Brief, at 10),

This argument fails for two reasons, First, the Supreme Court has held that arbitration
agreements are to be enforced according to their terms. See e.g. Marmet Health Care Ctr. v.
Brown, 133 S. Ct. 1201 (2012). Therefore, to compel Respondent to rewrite the Policy to
accommodate the General Counsel’s stance would run counter to this well-established tenet.
Second, the Board has held that employees are fully capable of entering into individual
agreements with their employer waiving Section 7 rights so long as the waiver is clear and
unmistakable, Lockheed, 302 NLRB 322, 327 (1991), a case involving dues checkoff
authorizations and the Section 7 right to refrain from supporting a union, is instructive. There,
~ the Board first noted that “a checkoff authorization under Section 302(c)(4) is a contract between
an employee and his employer.” Id. at 327. The issue the Board faced was whether an employee
who resigns union membership is nevertheless required to continue paying dues pursuant to the
checkoff authorization. Id The Board held that the checkoff authorization would remain valid
under those circumstances except if the checkoff authorization contained sufficient waiver
language. Id at 328-329. Specifically, the Board held that it would “require clear and
unmistakable language waiving the right to refrain from assisting a union, just as [it would]
require such evidence of waiver with regard to other statutory rights.” Id at 328. Similarly, in
Boehringer Ingelheim Vetmedica, 350 NLRB 678, 680-681 (2007), the Board held that during a

lockout, after a union failed to provide the emplover with no-strike assurances, the employer
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lawfully entered into no-strike assurance agreements with individual employees who would be

permitted to return to work. As a result, in exchange for reinstatement, employees waived their
Section 7 right to strike, /d. at 680-681.

Lockheed and Boehringer are illustrative as to why the Board’s paternalistic approach
cannot stand in the way of an enforceable arbitration agreement. Even presuming employees
have the Section 7 right to collectively pursue legal action, this Section 7 right can be waived so
long as that waiver is clear and unmistakable. In the present case, the Policy unequivocally
specifies that employees will forego their right to participate in collective legal action in
exchange for the benefit of new or continued employment. The Board has no right to interfere
with this voluntary arrangement, Accordingly, Exceptions 9, 11, and 32-37 should be sustained.’

V. RESPONDENT LAWFULLY ENFORCED THE POLICY

The General Counsel also baselessly contends that Respondent unlawfully enforced the
Policy, Here, the General Counsel cannot seriously dispute that Respondent successfully

persuaded the AAA to resist group-based arbitration (a decision which Smith and her co-

5 The General Counsel also erroneously argues that entering into the Policy is not voluntarily because

applicants are required to sign the Policy as a condition of employment, The General Counsel notes that “[t]here is
no evidence that Respondent has ever considered deviating from or negotiating about the standard, uniformly
required, [Policy] language, and individual employees, especially job applicants, simply do not have the collective
bargaining power of a union to veluntarily waive in any meaningful way the right to file lawsuits on employment
matters in exchange for the promise to arbitrate.” (General Counsel Brief, at 17-18). '

The General Counsel misses the mark, First, the General Counsel presumes that unions will always secure
superior terms and conditions of employment for members than members can obtain on their own. Second, this
contention ignores that in a unionized setting, new hires are similarly subject to previously-set terms and conditions
of employment to which they had no voice in negotiating. Finally, nothing in the Policy prohibits employees from
organizing, selecting a bargaining representative, and then, through collective bargaining, seeking to modify their
terms and conditions of employment to no longer include a class/collective action arbitration waiver, Moreover, the
Policy does not prohibit employees from engaging in other forms of protected concerted activity, such as a group
protest, in an attempt to persuade Respondent to modify the Policy. Therefore, Exceptions 15-17 should be
sustained.
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petitioners never sought to appeal or nullify in a judicial forum).® The General Counsel
erroneously argues that “[tlhe AAA did not inform Respondent that its rules forbade class
arbitration, only that it read Respondent’s [Policy| as binding it from accepting Echevarria’s
request for a nationwide class designation of the action.” (General Counsel Brief, at 11). This is a
difference without significance because the AAA refused to proceed with the arbitration against
| Respondent in the collective manner specifically requested to by Smith and her co-petitioners.
The AAA’s conclusion is in concert with dozens of federal and state courts which have ruled
upon this issue since the Board issued its decision in D.R. Horfon. See Murphy Oil, 361 NLRB
No. 72, at s]ip op. 36, n. 5 (citing cases). In doing so, the General Counsel effectively suggests
that employers like Resiaondent should waive a well-founded defense to an arbifration demand
(despite the fact that other authorities have almost uniformly credited such a defense).”
Additionally, the General Counsel misses the point of Bill Johnson's Rests. v. NLRB, 461
U.S. 731, 747 (1983). First, the General Counsel ignores that Respondent did not initiate any
litigation against Smith or her co-petitionéfs. Second, even assuming agrguendo that
Respondent’s request of the AAA not to proceed on a class basis qualifies as initiating litigation,
in Bill Johnson's, the Supreme Court held that if an employer’s lawsuit in another forum “proves
meritorious and he has judgment against the employees, the employer should also prevail before

the Board, for the filing of a meritorious lawsuit, even for a retaliatory motive, is not an unfair

é Notably, the General Counsel does not cite, much less distinguish, Stationary Engineers Local 39, 346

NLRB 336, 347 (2006), which Respondent argued in its initial brief supports the argument that Charging Party was
not engaged in protected concerted activity at the time she participated in the AAA proceeding because she was not
a statutory employee after her voluntary resignation, As a result, Exceptions 18-22 should be affirmed.

7 Further, according to the General Counsel, if the Policy is deemed unlawful, Smith and her co-petitioners
“will be free to pursue a judicial class or collective action claim.” (General Counsel Brief, at 11}, This is
demonstrably false. At least one federal district court has held that judicial class/collective action waivers are
enforceable, notwithstanding the NLRA. See Palmer v, Convergys Corp., No, 10-cv-145, 2012 U.S, Dist. LEXIS
16200 (M.D. Ga, Feb. 9, 2012)(finding that class action waiver in non-arbitration context was not unlawful).
Moreover, even if the Board decides that the Policy must be rescinded, which it should not do, it should not require
Respondent to waive its right to designate an arbitral, as opposed to judicial, forum for employment-related claims.

7
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labor practice.” Here, it is undisputed that the AAA credited Respondent’s argument that
Charging Party’s arbitration should not proceed on a class basis. Thus, the AAA considered
Respondent’s argument to be meritorious.® Therefore, for the Board to reach an opposite
conclusion in this case would fly in the face of Bill Johnson’s and well-established precedent.
Accordingly, Exceptions 29-31 should be sustained.

V1. THE COMPLAINT IS BARRED BY SECTION 10(b) OF THE ACT

The General Counsel also incorrectly contends that the Policy is a rule as opposed to a
contract. As noted by Respondent in its initial brief, a rule can be unilaterally modified by an
employer, but a contract may not. A contract is binding and enforceable according to its terms,
While it might make sense to say an employer “maintained” a policy or a rule, it does not make
sense to say an employer “maintained” a confract between an employer and employee fo
arbitrate disputes. A rule may be unilaterally promulgated, but a contract requires an agreement
between two or more parties, as evidenced by words or conduct. A contract either exists or not,
and it is either in effect or not—as determined by the terms of the contract. To the extent there is
a valid and binding contract to arbitrate disputes, the contract is “maintained” by the terms of the
contract, not by the unilateral choice of either the employer or the employee. General Counsel’s
attempt to distinguish Albertson’s, 359 NLRB No. 147 (2013), 2013 NLRB LEXIS 487, at *40-
47 (July 2, 2013) set aside on other grounds by NLRB v. Noel Canning, 134 S. Ct. 2550 (2014),
reaffirmed 361 NLRB No. 71 (Oct. 24, 2014) on the grounds the case involved “spoken
statements made by a manager, not written policies maintained by the employer” misses

Respondent’s point in its entirety. (General Counsel Brief, at 12). The key to Albertson’s is that

8 Notably, nothing precluded Charging Party or her co-petitioners from filing a judicial complaint secking to

compel arbitration on a class or collective basis. However, for the reasons described above, given the overwhelming
authority enforcing class and collective action arbitration waivers in spite of the Board’s holdings in D,R. Horton
and Murphy Oil, it is highly unlikely that such a maneuver would have been successful in any case,

8
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the term “rule” is not as overbroad as the General Counsel makes it out to be and the General
Counsel’s mere labeling something as a “rule” does not necessarily make it a “rule” for Section
10(b) purposes,

The Board’s recent decision in Cellular Sales of Missouri, 362 NLRB No, 27 (2015) is
also instructive as to why Charging Party’s claims are untimely. In that case, the Board majority
mistakenly concluded the class action waiver, promulgated more than six months prior to the
charge being filed, was unlawful based upon a continuing violation theory (és General Coungel
asserts here as well), Id, at slip op. 2. To support this finding, the Board cited to several cases
involving employer rules as well as Teamsters Local 293 (Lipton Distributing), 311 NLRB 538,
539 (1993) With.the following parenthetical: “finding violation for maintenance of unlawful
contractual provision executed outside 10(b) period.” Id. at n, 7. In Teamsters Local 293, the
Board granted the General Counsel’s motion for summary judgment, finding the union
unlawfully entered into a collective bargaining agreement containing a clause requiring shop
stewards to be paid a premium over other employees in contravention of Sections 8(b)(1)(A) and
8(b)}2). The charging party in Teamsters Local 293 did not enter into the unlawful agreement
with the employer; his union did. As a result, there were equitable grounds in Teamsters Local
293 for the continuing violation theory to apply (i.e. to permit an aggrieved individual who was
not a party to the initial contract to challenge the pﬁrported illegality). The same logic applies to
“rules” cases because the employer unilaterally promulgates rules.

Unlike in Teamsters Local 293 or the “rules” cases, Charging Party and Respondent were
the only parties to the Agreement. Therefore, there is no equitable reason to conclude the

continuing violation theory should apply in the present case because Hobson was a party to the
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Agreement and thus was directly affected by its terms, Therefore, the claims in this case are time
barred and Exceptions 1-3, 22-28 should be sustained.

VII. CONCLUSION

For the reasons set forth herein as well as in Respondent’s opening brief, the ALJ’s
decision finding that Respondent has violated Section 8(a)(1) is meritless based on a myriad of
reasons. It is premised on the Board’s erroneous decisions in Murphy Oil and D.R. Horton, the
latter of which has been rejected by numerous courts and cénnot be reconciled with the Supreme
Court’s decisions interpreting the FAA. The Board has no authority to take the proverbial
sledgehammer and interfere with voluntary agreements between employers and employees and
create an obstacle to the accomplishment of Congress’ objectives under the FAA. For all the
reasons stated herein, and contrary to the ALJ's findings, conclusions, and recommended
order/remedies, Respondent respectfully submits that it has not violated any provision of the Act
and that the Amended Complaint should be dismissed.

Dated: May 5, 2015

Respectfully submitted,
JACKSON LEWIS P.C.

Edward M. Cherof pd

Jonathan J. Spitz

Stephanie Adler-Paindiris

JACKSON LEWIS P.C.

Jackson Lewis P.C.

1155 Peachtree Street, Suite 1000

Atlanta, GA 30309

Telephone: (404) 525-8200

E-mail:cherofc@jacksonlewis.com
spitzj@jacksonlewis.com
adlers@jacksonlewis.com

Attorneys for Respondent
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NOTICE: This opinion is subject to formal revision before publication in the
bound volumes of NLRB decisions. Readers are requested to notify the Ex-
ecutive Secretary, National Labor Relations Board, Washington, D.C.
20570, of any typographical or other formal errors so that corrections can
be included in the bound volumes.

Citigroup Technology, Inc. and Citicorp Banking
Corporation (parent), a subsidiary of Citigroup,
Inc. and Andrea Smith. Case 12-CA-130742

December 1, 2015
DECISION AND ORDER

BY MEMBERS MISCIMARRA, HIROZAWA,
AND MCFERRAN

On December 23, 2014, Administrative Law Judge
Donna N. Dawson issued the attached decision. The
Respondent filed exceptions and a supporting brief, the
General Counsel filed an answering brief, and the Re-
spondent filed a reply brief.

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings, and conclusions only
to the extent consistent with this Decision and Order.*

There are two issues in this case: (1) whether the Re-
spondent violated Section 8(a)(1) of the Act by maintain-
ing the Employment Arbitration Policy (EAP), which
requires employees, as a condition of employment, to
agree to resolve certain employment-related disputes
exclusively through individual arbitration; and (2)
whether the Respondent violated Section 8(a)(1) of the
Act by enforcing the EAP by opposing class treatment of
the arbitration demand filed with the American Arbitra-
tion Association (AAA) by a former employee for claims
brought under the Fair Labor Standards Act.

Applying the Board’s decisions in D.R. Horton, 357
NLRB No. 184 (2012), enf. denied in rel. part, 737 F.3d
344 (5th Cir. 2013), and Murphy Oil USA, 361 NLRB
No. 72 (2014), enf. denied, --F.3d-- (5th Cir. Oct. 26,
2015), the judge found that the Respondent violated Sec-
tion 8(a)(1) of the Act by maintaining the EAP. We
adopt that finding.?

The judge also found that the Respondent violated
Section 8(a)(1) of the Act by enforcing the EAP because,
after the demand for class arbitration was filed with the
AAA, the Respondent called to the AAA’s attention the
fact that the arbitration agreement did not provide for
class treatment of arbitration demands. Based on the fact
that the former employee initiated the arbitration pro-

! We have amended the remedy and modified the judge’s recom-
mended Order and notice to conform to our findings.

2 For the reasons stated in Murphy Oil, supra, we disagree with the
views of our dissenting colleague.
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ceeding, and considering the provisions and policies of
the Federal Arbitration Act, we find, contrary to the
judge, that the Respondent’s conduct did not amount to
enforcement of the EAP in violation of Section 8(a)(1).®
Accordingly, we reverse the judge and dismiss the en-
forcement allegation.

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified below and orders that the Respondent,
Citigroup Technology, Inc. and Citigroup Banking Cor-
poration (Parent), a Subsidiary of Citigroup, Inc., Tampa,
Florida, its officers, agents, successors, and assigns, shall
take the action set forth in the Order as modified.

1. Delete paragraphs 1(b), 2(c), and 2(d) and reletter
the subsequent paragraphs.

2. Substitute the attached notice for that of the admin-
istrative law judge.

Dated, Washington, D.C. December 1, 2015

Kent Y. Hirozawa, Member

Lauren McFerran, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD
MEMBER MISCIMARRA, concurring in part and dissenting in
part.

In this case, my colleagues find that the Respondent’s
Employment Arbitration Policy (EAP) violates Section
8(a)(1) of the National Labor Relations Act (the Act or
NLRA) because the EAP waives the right to participate
in class or collective actions regarding non-NLRA em-
ployment claims. | respectfully dissent from this finding
for the reasons explained in my partial dissenting opinion
in Murphy Oil USA, Inc.® Charging Party Andrea Smith
signed the EAP and later participated in a demand for

% If the former employee’s claims had been brought in court as a col-
lective action, and the Respondent had moved to dismiss based on the
EAP, we would have found that the Respondent violated Sec. 8(a)(1)
by enforcing the unlawful policy. See Murphy Oil, supra at 26-28.

1361 NLRB No. 72, slip op. at 22-35 (2014) (Member Miscimarra,
dissenting in part). The Board majority’s holding in Murphy Oil inval-
idating class-action waiver agreements was recently denied enforce-
ment by the Court of Appeals for the Fifth Circuit. Murphy Oil USA,
Inc. v. NLRB, No. 14-60800, 2015 WL 6457613 (5th Cir. Oct. 26,
2015).



class arbitration filed by employee Darlene Echevarria
with the American Arbitration Association (AAA) alleg-
ing violations of the Fair Labor Standards Act. The EAP
does not authorize group or class arbitration. In reliance
on the EAP, the Respondent requested that the AAA re-
ject Echevarria’s demand for class arbitration and instead
only accept her individual claim. The AAA granted the
request. For the reasons that follow, | agree with my
colleagues that the Respondent’s request did not violate
the Act.

| agree that an employee may engage in “concerted”
activities for “mutual aid or protection” in relation to a
claim asserted under a statute other than NLRA.> How-
ever, Section 8(a)(1) of the Act does not vest authority in
the Board to dictate any particular procedures pertaining
to the litigation of non-NLRA claims, nor does the Act
render unlawful agreements in which employees waive
class-type treatment of non-NLRA claims. To the con-
trary, as discussed in my partial dissenting opinion in
Murphy Oil, NLRA Section 9(a) protects the right of
every employee as an “individual” to “present” and “ad-
just” grievances “at any time.”® This aspect of Section
9(a) is reinforced by Section 7 of the Act, which protects
each employee’s right to “refrain from” exercising the
collective rights enumerated in Section 7. Thus, | be-
lieve it is clear that (i) the NLRA creates no substantive
right for employees to insist on class-type treatment of

2| agree that non-NLRA claims can give rise to “concerted” activi-
ties engaged in by two or more employees for the “purpose” of “mutual
aid or protection,” which would come within the protection of NLRA
Sec. 7. See Murphy Qil, 361 NLRB No. 72, slip op. at 23-25 (Member
Miscimarra, dissenting in part). However, the existence or absence of
Sec. 7 protection does not depend on whether non-NLRA claims are
pursued as a class or collective action, but on whether Sec. 7’s statutory
requirements are met—an issue separate and distinct from whether an
individual employee chooses to pursue a claim as a class or collective
action. 1d.; see also Beyoglu, 362 NLRB No. 152, slip op. at 4-5
(2015) (Member Miscimarra, dissenting).

® Murphy Qil, above, slip op. at 30-34 (Member Miscimarra, dis-
senting in part). Sec. 9(a) states: “Representatives designated or select-
ed for the purposes of collective bargaining by the majority of the em-
ployees in a unit appropriate for such purposes, shall be the exclusive
representatives of all the employees in such unit for the purposes of
collective bargaining in respect to rates of pay, wages, hours of em-
ployment, or other conditions of employment: Provided, That any indi-
vidual employee or a group of employees shall have the right at any
time to present grievances to their employer and to have such griev-
ances adjusted, without the intervention of the bargaining representa-
tive, as long as the adjustment is not inconsistent with the terms of a
collective-bargaining contract or agreement then in effect: Provided
further, That the bargaining representative has been given opportunity
to be present at such adjustment” (emphasis added). The Act’s legisla-
tive history shows that Congress intended to preserve every individual
employee’s right to “adjust” any employment-related dispute with his
or her employer. See Murphy Oil, above, slip op. at 31-32 (Member
Miscimarra, dissenting in part).
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non-NLRA claims;* (ii) a class-waiver agreement per-
taining to non-NLRA claims does not infringe on any
NLRA rights or obligations, which has prompted the
overwhelming majority of courts to reject the Board’s
position regarding class-waiver agreements;®> and (iii)
enforcement of a class-action waiver as part of an arbitra-
tion agreement is also warranted by the Federal Arbitra-
tion Act (FAA).® Although questions may arise regard-
ing the enforceability of particular agreements that waive
class or collective litigation of non-NLRA claims, | be-
lieve these questions are exclusively within the province
of the court or other tribunal that, unlike the NLRB, has
jurisdiction over such claims.

The majority properly finds that the Respondent’s suc-
cessful invocation of the EAP before the AAA to pre-
clude class arbitration was lawful. See Stolt-Nielsen S.A.
v. Animal Feeds International Corp., 559 U.S. 662, 684—
685 (2010) (holding that a “party may not be compelled
under the FAA to submit to class arbitration unless there
is a contractual basis for concluding that the party agreed
to do s0”) (emphasis in original). Accordingly, I join my
colleagues in dismissing this complaint allegation.

Because | believe the Respondent’s EAP was lawful
under the NLRA, however, | respectfully disagree with
the majority’s assertion that the Respondent would have
violated the Act if, based on the EAP, it had moved to
dismiss claims filed in court. A multitude of court deci-

* When courts have jurisdiction over non-NLRA claims that are po-
tentially subject to class treatment, the availability of class-type proce-
dures does not rise to the level of a substantive right. See D.R. Horton,
Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) (“The use of class
action procedures . . . is not a substantive right.”) (citations omitted),
petition for rehearing en banc denied No. 12-60031 (5th Cir. 2014);
Deposit Guaranty National Bank v. Roper, 445 U.S. 326, 332 (1980)
(“[T]he right of a litigant to employ Rule 23 is a procedural right only,
ancillary to the litigation of substantive claims.”).

® The Fifth Circuit has twice denied enforcement of Board orders in-
validating a mandatory arbitration agreement that waived class-type
treatment of non-NLRA claims. See Murphy Oil USA, Inc. v. NLRB,
above; D.R. Horton, Inc. v. NLRB, above. The overwhelming majority
of courts considering the Board’s position have likewise rejected it.
See Murphy Oil, 361 NLRB No. 72, slip op. at 34 (Member Miscimar-
ra, dissenting in part); id., slip op. at 36 fn. 5 (Member Johnson, dis-
senting) (collecting cases); see also Patterson v. Raymours Furniture
Co., Inc., No. 14-CV-5882 (VEC), 2015 WL 1433219 (S.D.N.Y. Mar.
27, 2015); Nanavati v. Adecco USA, Inc., No. 14-cv-04145-BLF, 2015
WL 1738152 (N.D. Cal. Apr. 13, 2015), motion to certify for interlocu-
tory appeal denied 2015 WL 4035072 (N.D. Cal. June 30, 2015);
Brown v. Citicorp Credit Services, Inc., No. 1:12-cv-00062-BLW, 2015
WL 1401604 (D. ldaho Mar. 25, 2015) (granting reconsideration of
prior determination that class waiver in arbitration agreement violated
NLRA).

® Even if a conflict existed between the NLRA and an arbitration
agreement’s class waiver provisions, the FAA requires that the arbitra-
tion agreement be enforced according to its terms. Murphy Qil, above,
slip op. at 34 (Member Miscimarra, dissenting in part); id., slip op. at
49-58 (Member Johnson, dissenting).



sions have enforced similar agreements in such circum-
stances.” As the Fifth Circuit recently observed after
rejecting (for the second time) the Board’s position re-
garding the legality of class waiver agreements: “[I]tis a
bit bold for [the Board] to hold that an employer who
followed the reasoning of our D.R. Horton decision had
no basis in fact or law or an ‘illegal objective’ in doing
so. The Board might want to strike a more respectful
balance between its views and those of circuit courts
reviewing its orders.”® | also believe that any Board
finding of a violation based on filing with a court a meri-
torious motion to compel arbitration would improperly
risk infringing on the Respondent’s rights under the First
Amendment’s Petition Clause. See Bill Johnson’s Res-
taurants v. NLRB, 461 U.S. 731 (1983); BE & K Con-
struction Co. v. NLRB, 536 U.S. 516 (2002); see also my
partial dissent in Murphy Oil, above, 361 NLRB No. 72,
slip op. at 33-35.
Dated, Washington, D.C. December 1, 2015

Philip A. Miscimarra, Member

NATIONAL LABOR RELATIONS BOARD

APPENDIX
NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that
we violated Federal labor law and has ordered us to
post and obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union

Choose representatives to bargain with us on
your behalf

Act together with other employees for your bene-
fit and protection

Choose not to engage in any of these protected
activities.

" See, e.g., Murphy Oil, Inc., USA v. NLRB, above; Johnmohammadi
v. Bloomingdale’s, 755 F.3d 1072 (9th Cir. 2014); D. R. Horton, Inc. v.
NLRB, above; Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th Cir.
2013); Sutherland v. Ernst & Young LLP, 726 F.3d 290 (2d Cir. 2013).
& Murphy Qil USA, Inc. v. NLRB, above, at *6.
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WE WILL NOT maintain our Employment Arbitration
Policy (EAP), which requires employees, as a condition
of their employment, to waive the right to maintain class
or collective actions in all forums, whether arbitral or
judicial, and requires all disputes relating to wages,
hours, or other working conditions to be submitted to
individual binding arbitration.

WE wiLL NOT in any like or related manner inter-
fere with, restrain, or coerce you in the exercise of the
rights listed above.

WE wiLL rescind or revise the EAP in all of its forms
to make it clear to employees that the policy does not
constitute a waiver of their right in all forums to
maintain class or collective actions about wages, hours,
and other working conditions.

WE wiLL notify all former and current employees
who were required to sign or otherwise agree to the EAP
in any form at our facilities at any time since December
26, 2012, that the EAP has been rescinded or revised
and, if revised, we wiLL provide them with a copy of
the revised agreement.

CITIGROUP TECHNOLOGY, INC. AND
CITIGROUP CITICORP BANKING
CORPORATION (PARENT), A SUBSIDIARY
OF CITIGROUP, INC.

Thomas W. Brudney, Esq., for the General Counsel.

Edward M. Cherof, Esg., Jonathan J. Spitz, Esq., Stephanie
Adler-Paindiris, Esq. (Jackson Lewis, LLP), of Orlando,
Florida, & Andrew Frisch, Esg. (Morgan & Morgan), for
the Respondent.

DECISION
STATEMENT OF THE CASE

DoNNA N. DAwsON, Administrative Law Judge. This case
involves issues related to Murphy Qil USA, Inc., 361 NLRB
No. 72 (2014), and D.R. Horton, Inc., 357 NLRB No. 184
(2012), enf. granted in part and denied in part 737 F.3d 344 (5th
Cir. 2013). On June 12, 2014, Andrea Smith (“Charging Party”
or “Smith”) filed an initial charge, and on August 27, 2014, she
filed a first amended charge. A complaint issued on August 29,
2014, and an amended complaint issued on September 10, 2014
(“the complaint”). The complaint alleges that Citigroup Tech-
nology, Inc. and Citicorp Banking Corporation (parent), a sub-
sidiary of Citigroup, Inc. (“Respondent”) violated Section 8
(a)(1) of the National Labor Relations Act (the “NLRA” or the
“Act”) by maintaining and enforcing a mandatory employment
arbitration policy precluding its employees from pursuing any
group, class, or collective actions, arbitration or otherwise,
concerning wages, hours, and other terms and conditions of
employment. Although Respondent admits in its amended
answer that it maintained and enforced its arbitration policy, it
denies that any of its actions violated the Act and sets forth
several affirmative defenses.



On October 8, 2014, the parties jointly requested that the
case be decided without a hearing based on a stipulated record,
with attachments. The motion was granted on October 9, 2014,
and the parties subsequently filed their briefs.

Having considered the entire stipulated record and the briefs,
for the reasons set forth below, | make the following

FINDINGS OF FACT
1. JURISDICTION

At all material times, Respondent, a Delaware corporation
with an office and place of business in Tampa, Florida (Re-
spondent’s Tampa facility), has been engaged in the business of
providing global financial services. Respondent admits and |
find that it is an employer engaged in commerce within the
meaning of Section 2(2), (6), and (7) of the Act.

Il. ALLEGED UNFAIR LABOR PRACTICES

Since about December 26, 2012, Respondent has “main-
tained and enforced” as part of its U.S. Employee Handbook,
“Appendix A: The Employment Arbitration Policy” revised
(“EAP”) which is applicable to all of its employees in the Unit-
ed States, including those employed at its Tampa facility. This
arbitration policy includes the following relevant provision:

The Policy makes arbitration the required and exclusive fo-
rum for the resolution of all disputes arising out of or in any
way related to employment based on legally protected rights
(i.e., statutory, regulatory, contractual, or common-law rights)
that may arise between an employee or former employee and
Citi or its current and former parents, subsidiaries, and affili-
ates and its and their current and former officers, directors,
employees, and agents (and that aren’t resolved by the inter-
nal Dispute Resolution Procedure) including, without limita-
tion, claims, demands, or actions under Title VII of the Civil
Rights Act of 1964, the Civil Rights Acts of 1866 and 1991,
the Age Discrimination in Employment Act of 1967, the Old-
er Workers Benefit Protection Act of 1990, the Rehabilitation
Act of 1973, the Americans with Disabilities Act of 1990, the
Family and Medical Leave Act of 1993, the Fair Labor
Standards Act of 1938, the Equal Pay Act of 1963, the Em-
ployee Retirement Income Security Act of 1974, the Worker
Adjustment and Retraining Notification Act, the Sarbanes-
Oxley Act of 2002, and the amendments thereto, and any oth-
er federal, state, or local statute, regulation, or common-law
doctrine regarding employment, employment discrimination,
the terms and conditions of employment, termination of em-
ployment, compensation, breach of contract, defamation, re-
taliation, whistle-blowing, or any claims arising under the
Citigroup Separation Pay Plan.

Except as otherwise required by applicable law, this Policy
applies only to claims brought on an individual basis. Conse-
quently[,] neither Citi nor any employee may submit a class
action, collective action, or other representation action for res-
olution under this Policy.

(3t Exh. 4).

Since about December 26, 2012, and at all material times
thereafter, Respondent has required its newly hired employees
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to agree to and accept it’s EAP as a condition of employment.
Based on this agreement, Respondent has precluded these em-
ployees from filing any “group, class, collective, or other repre-
sentative action claims in arbitration,” or otherwise, in connec-
tion with disputes identified in the EAP concerning wages,
hours, and other terms and condition of employment. Of note,
Respondent’s EAP also states that it does not “exclude the Na-
tional Labor Relations Board from jurisdiction over disputes
covered by the [Act]” (1d.).

In January 2013, Respondent hired Darlene Echevarria
(Echevarria) as an antimoney laundering operations analyst in
its Tampa facility. Echevarria worked in this position from
January 7 until August 23, 2013.

Similarly, Respondent hired Charging Party Smith. By letter
dated January 31, 2013, Respondent offered Smith the position
of antimoney laundering operations analyst in its Tampa facili-
ty. The job offer letter includes an arbitration provision which
reads in relevant part:

Arbitration:

Any controversy or dispute relating to your employment with
or separation from Citi will be resolved in accordance with
Citi's Employment Arbitration Policy as set forth in the Prin-
ciples of Employment which you will be required to sign as a
condition of your Citi employment, the terms of which are in-
corporated herein. A copy of the Principles of Employment is
attached.

I acknowledge that | have received and read or have had the
opportunity to read this arbitration agreement. | understand
that this arbitration agreement requires that disputes that in-
volve the matters subject to the agreement be submitted to
mediation or arbitration pursuant to the arbitration agreement
rather than to a judge and jury in court.

(Jt. Exh. 2, p. 4.) The referenced “Principles of Employment,”
state in relevant part:

[Y]ou agree to follow our dispute resolution/arbitration pro-
cedure for resolving all disputes (other than disputes which by
statute are not arbitrable) arising out of or relating to your em-
ployment with and separation from Citi.* This applies while
you are employed by us as well as after your employment
ends. While we hope that disputes with our employees will
never arise, we want them resolved promptly if they do arise.
These procedures do not preclude us from taking disciplinary
actions (including terminations) at any time, but if you dispute
those actions, we both agree that the disagreement will be re-
solved through these procedures. Our procedures are divided
into two parts:

1. An internal dispute resolution procedure that allows you to
seek review of any action taken regarding your employment
or termination of your employment which you think is unfair.

2. In the unusual situation when this procedure does not fully
resolve a dispute, and such dispute is based upon a legally
protected right (i.e., statutory, contractual, or common law),
we both agree to submit the dispute, within the time provided
by the applicable statute(s) of limitations, to binding arbitra-



tion as follows:

o  Before the American Arbitration Association ("AAA")
where you don't meet the criteria above for FINRA [Fi-
nancial Industry Regulatory Authority, Inc.] arbitration,
FINRA declines the use of its facilities, or you are a Du-
al Employee and your dispute does not involve CGMI
[Citigroup Global Markets Inc.] or activities related to
your securities license(s).

Avrbitrations shall be conducted in accordance with the respec-
tive arbitration rules of the FINRA or AAA, as applicable,
then in effect and as supplemented by Citi's Arbitration Policy
then in effect ("Arbitration Policy"). A detailed description of
the Arbitration Policy is included in the Employee Handbook,
and is available for review prior to your acceptance of em-
ployment if you choose to review it. Again, it is your respon-
sibility to read and understand the dispute resolu-
tion/arbitration procedure.

(Jt. Exh. 2, pp. 7-8.)

On February 5, 2013, Smith accepted and signed the January
31, 2013 job offer as a condition of her employment. She also
electronically signed the receipt for Respondent’s U.S. 2013
Employee Handbook and EAP. (Jt. Exhs. 2-3.) Smith worked
for Respondent as an antimoney laundering operations analyst
from about February 19, 2013, until March 28, 2014, when she
voluntarily resigned.

On March 28, 2014, Echevarria, on her own behalf, and also
on the behalf of other similarly situated employees of Respond-
ent, including Smith and Danielle Lucas (Lucas), Yadira Calde-
ron (Calderon), and Kelleigh S. Weeks (Weeks), through coun-
sel, filed a demand for arbitration with the American Arbitra-
tion Association (the AAA), titled “Nationwide Class Action
Avrbitration Submission,” (class arbitration action), along with a
“Notice of Filing Notice of Consent to Join,” and notices of
“Consent to Join” collective action.® They sought designation
of the action as a collective action and alleged that Respondent
violated the Fair Labor Standards Act (FLSA), 29 U.S.C. Sec.
201 et. seq., by failing to pay overtime premium pay. (Jt. Exh.
5).

On April 14, 2014, the AAA case filing coordinator, Kristen
Cottone (Cottone) sent a letter to the representatives of the
parties to the class arbitration action, requesting a copy of the
complete arbitration agreement so that the AAA could deter-
mine whether to proceed with the class action. The letter stated
that, “[t]he Association requests that either Claimant or Re-
spondent provide a contract clause providing for administration
by the [AAA].” Cottone also requested any additional docu-
ments that “discuss arbitration procedures to be followed, such
as an employee handbook,” as well a court order or joint stipu-
lation, if any, compelling the dispute to arbitration. (Jt. Exh. 6.)

On April 15, 2014, counsel for Respondent sent a letter to
the AAA, along with a copy of the EAP, and requested that the
AAA reject Echevarria’s demand for designation of the claim

! Darlene Echevarria, on her own behalf and others similarly situat-
ed v. Citigroup, Inc., a Foreign Corporation and Citibank, N.A., Case
No. 01-14-0000-0324.
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as a nationwide collective arbitration action, and instead, only
accept her individual claim. (Jt. Exh. 7.) On April 28, 2014,
Cottone, on behalf of the AAA, notified the parties that the
AAA had received a copy of the EAP, and that, “[i]n accord-
ance with the AAA’s policy on class arbitrations, we cannot
administer this matter as a class action since the agreement
between the parties prohibits class claims.” She further advised
the parties that they “may proceed with this matter on an indi-
vidual basis.” (Jt. Exh. 8.) Thus, as admitted by Respondent, it
successfully enforced its EAP.

111. DECISION AND ANALYSIS

A. Respondent’s Maintenance and Enforcement of Its EAP
Violates Section 8(a)(1) of the Act

The complaint asserts violations of Section 8(a)(1) of the
Act. Under Section 8(a)(1), it is an unfair labor practice for
an employer to interfere with, restrain, or coerce employees in
the exercise of the rights guaranteed in Section 7 of the
Act. The rights guaranteed in Section 7 include the right
“to form, join or assist labor organizations, to bargain
collectively through representatives of their own choosing, and
to engage in other concerted activities for the purpose of col-
lective bargaining or other mutual aid or protection . . .”

In D.R. Horton, 357 NLRB No. 184, slip op. at 1, the
Board found that an employer violates Section 8(a)(1) of the
Act by imposing, as a condition of employment, a mandatory
arbitration agreement that precludes employees from “filing
joint, class, or collective claims addressing their wages,
hours, or other working conditions against the employer
in any forum, arbitral or judicial.” Citing to Spandsco Oil
& Royalty Co., 42 NLRB 942, 948-949 (1942), Salt River
Valley Water Users Assn., 99 NLRB 849, 853-854 (1952),
enfd. 206 F.2d 325 (9th Cir. 1953), and many other cases, the
Board noted that such concerted legal action addressing wag-
es, hours, and working conditions has consistently fallen with-
in Section 7’s protections. Most recently, in Murphy Oil USA,
Inc., 361 NLRB No. 72, slip op. at 1-2, the Board adopted and
reaffirmed the rationale and decision in D.R. Horton. The
Murphy Oil Board found that the respondent violated Section
8(a)(1) of the Act by requiring its employees to agree to manda-
tory arbitration agreements requiring them to resolve all em-
ployment-related disputes through individual arbitration, and by
taking steps to enforce the unlawful agreements in Federal dis-
trict court when the charging party and three other employees
filed a collective action under the FLSA. Id.

The complaint here specifically alleges that Respondent vio-
lated the Act by maintaining and enforcing the EAP as a condi-
tion of its employees’ employment, including that of the Charg-
ing Party (Smith), by precluding them from filing any group,
class, collective, or other representative action claims, through
arbitration or the judicial system, of disputes identified in the
EAP concerning wages, hours, and other terms and conditions
of employment.

First, it is undisputed that Respondent’s EAP has been main-
tained as a condition of the newly hired employees’ employ-
ment from December 26, 2012, and continuing to the present,
as evidenced by the stipulated record. This includes, of course,
Smith’s employment. Further, Smith electronically signed the



EAP on February 5, 2013, when she accepted Respondent’s
employment offer and acknowledged receipt of the principles
of employment and the U.S. 2013 Employee Handbook receipt
form. (Jt. Exh. 4.) Therefore, | find the EAP was a mandatory
rule imposed by Respondent as a condition of employment. As
such, the EAP is evaluated in the same manner as any other
workplace rule. See D.R. Horton, 357 NLRB No. 184, slip op.
at 5.

To determine if such a rule, including a mandatory arbitra-
tion policy, violates Section 8(a)(1) of the Act, the Board ap-
plies the test set forth in Lutheran Heritage Village-Livonia,
343 NLRB 646 (2004). See U-Haul Co. of California, 347
NLRB 375, 377 (2006), enfd. 255 Fed.Appx. 527 (D.C.
Cir. 2007); D.R. Horton, supra, 357 NLRB No. 184. Under
Lutheran Heritage, the first inquiry is whether the rule explic-
itly restricts activities protected by Section 7. If it does, the
rule is unlawful. If it does not, “the violation is dependent
upon a showing of one of the following: (1) employees would
reasonably construe the language to prohibit Section 7 activi-
ty; (2) the rule was promulgated in response to [Section 7]
activity; or (3) the rule has been applied to restrict the exercise of
Section 7 rights.” Lutheran Heritage, supra at 647. In the instant
case, | find that the EAP explicitly restricts activities protected by
Section 7, in that it states:

Except as otherwise required by applicable law, this Policy
applies only to claims brought on an individual basis. Conse-
quently neither Citi nor any employee may submit a class ac-
tion, collective action, or other representation action for reso-
lution under this Policy.

Further, Respondent admitted, in its answer, to paragraph 4(c)
of the complaint that by maintenance of its EAP, it “has pre-
cluded employees from filing any group, class, collective, or
other representative action claims in arbitration with respect to
disputes identified in the [EAP] which concern wages, hours
and other terms and conditions of employment.” In addition,
Respondent admitted, to paragraph 5(b) of the complaint, that
since on or about April 15, 2014, it made efforts to enforce its
EAP when it requested that the AAA reject the nation-wide
class action submission filed by Echevarria, on her own behalf,
and on behalf of other of Respondent’s similarly situated em-
ployees, including Smith. (Jt. Exh. 5.) Accordingly, I find that
Respondent’s maintenance of its EAP and efforts to enforce it
violate the Act because the EAP expressly precludes any class
or collective actions. In doing so, | find that Respondent re-
stricted the exercise of employees’ Section 7 rights in violation
of Section 8(a)(1) of the Act. This finding is fully supported by
the Board’s decisions in D.R. Horton and Murphy Oil.

B. D.R. Horton and Murphy Oil Are Controlling

Respondent insists that this matter is not one to be “decided
in a vacuum of [NLRB] precedent,” but “a proceeding that
brings into question the jurisdiction of the Board to act in a
matter Congress has chosen to regulate through . . . the [FAA]
...,” and not the NLRA or Board law. In support of this ar-
gument, Respondent presents a litany of recent United States
Supreme Court decisions which “have established the broad
preemptive sweep of the FAA,” by mandating “that arbitration
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agreements must be enforced according to their terms.” Re-
spondent contends that these decisions “reject the application of
other state and federal statutes” in order to deem arbitration
agreements invalid in the absence of an express ‘congressional
command’ to override the FAA. See (R. Br. citing and discuss-
ing, e.g., American Express Co. v. Italian Colors Restaurant,
133 S.Ct. 2304 (2013); CompuCredit, 132 S.Ct. 665, 669
(2012); and Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 627 (1985)). In the same vein,
Respondent argues that the NLRA has not vested the Board
with authority to dictate or guarantee how other courts or agen-
cies would or should adjudicate non-NLRA legal claims,
whether they be class, collective, joinder of individual claims,
or otherwise, citing Board Member Miscimarra’s dissent in
Murphy Oil. Respondent also asserts that the Board’s holding
in D.R. Horton is incorrect based on its rejection by the U.S.
Court of Appeals for the Fifth Circuit in its opinion on appeal
of D.R. Horton (737 F.3d 344 (Dec. 3, 2013)), and based on
other federal court opinions. In sum, Respondent urges that |
ignore the Board’s decisions in D.R. Horton and Murphy Oil,
and instead, follow its interpretation of Supreme Court prece-
dent, Federal court opinions, and Board member dissent.

However, | decline to deviate from Board precedent. The
Board majority, in both D.R. Horton and Murphy Qil, consid-
ered all arguments, and most court decisions, raised and relied
on by Respondent, to support a different conclusion, by which |
am bound unless and until it is reversed by the Supreme Court.
See Pathmark Stores, 342 NLRB 378 fn. 1 (2004); Waco, Inc.,
273 NLRB 746, 749 fn. 14 (1984) (“it is a judge’s duty to apply
established Board precedent which the Supreme Court has not
reversed,” and “for the Board, not the judge, to determine
whether precedent should be varied.”) (citation omitted).>

In American Express Co., supra, the Supreme Court dis-
missed claims by multiple merchants that their agreements to
arbitrate individual claims as the sole method of resolving dis-
putes was invalid, and concluded that when federal statutory
claims are involved, such as federal antitrust laws, the FAA’s
directive can only be “overridden by a contrary congressional
command.”® However, the Board in D.R. Horton distinguished
American Express, finding that it did not involve the substan-
tive Section 7 right of employees to engage in collective action,
including collective legal action, for mutual aid and protection
concerning wages, hours, and work conditions.

Although the Supreme Court has upheld the enforcement of
individual mutual arbitration agreements in these and other
cases, the Board recognizes that the Court has never addressed
or resolved the issue of exclusive individual arbitration over
class and/or collective actions under the Act. The Board under-
stands that the FAA establishes a liberal policy favoring arbitra-
tion agreements. D.R. Horton, 357 NLRB No. 184, slip op. at

2 Respondent’s argument, in its brief, that the Board’s non-
acquiescence position is untenable because of Federal Circuit Court
opinions rejecting D.R. Horton is without merit. See (R. Br. fn. 4).

% The merchants in American Express challenged the rates that
American Express charged them, and argued that it would only be cost
effective to proceed collectively. The Court found that the Federal
antitrust laws at issue failed to guarantee “an affordable procedural path
to the vindication of every claim.” American Express, supra at 2039.



8. However, as noted in D.R. Horton, the Supreme Court has
“repeatedly emphasized” that the FAA protects agreements to
arbitrate federal statutory claims “so long as ‘a party does not
forgo the substantive rights afforded by the statute.”” Id. at 9-
10, citing Gilmer v. Interstate/Johnson Lane Corp., 500 U.S.
20, 26 (1991) (quoting Mitsubishi Motors Corp., supra at 628.*

Respondent further contends that the Supreme Court in
American Express makes clear that it is improper to find a con-
gressional command where none exists, and therefore, since
none exists in the language or legislative history of the NLRA,
there should be no such finding here. However, as stated, the
Board decisions in D.R. Horton and Murphy Qil establish that
such a command exists in that Section 7 substantively guaran-
tees employees the right to engage in collective action, in-
cluding collective legal action, for mutual aid and protection
concerning wages, hours, and working conditions. For the
same reasons, the Supreme Court’s decision in CompuCredit,
supra, and other cases cited by Respondent are distinguishable.®
Further, these general consumer litigation and commercial cas-
es do not address the central questions of how and to what ex-
tent the FAA may be used to interfere with, by way of private
agreements, the fundamental substantive right of workers to
engage in concerted activity established and protected by the
NLRA—the gravamen of the violation here and in D.R. Hor-
ton.

Respondent also points to AT&T Mobility v. Concepcion,
131 S.Ct. 1740 (2011),6 Marmet Health Care Center v. Brown,
133 S.Ct. 1201 (2012) (requirement that courts enforce the
parties’ bargain to arbitrate), and other Supreme Court cases to
support its argument that the validity of their EAP and class
action waiver contained therein must be based only on the
FAA. Similarly, the Supreme Court in these cases did not ad-
dress the issue of mandatory arbitration agreements in the con-
text of individual employment agreements and the well-
established substantive right of employees under the NLRA to
engage in concerted legal action against their employer. The
Murphy Oil Board has reaffirmed, and thoroughly and convinc-
ingly explained its rationale as to why D.R. Horton was correct-
ly decided, despite the FAA’s liberal arbitration policy. Thus,
Respondent’s argument that the FAA must always override the
NLRA in these mandatory arbitration agreement cases fails.

The Board in Murphy Oil noted the Supreme Court’s recent
confirmation “that the Federal policy favoring arbitration, how-
ever, liberal, has its limits. It does not permit a ‘prospective
waiver of a party’s right to pursue statutory remedies.”” Mur-
phy Oil, 361 NLRB No. 72, slip op. at 8, citing Italian Colors,

* The Board distinguished Gilmer, in that it “addresses neither Sec-
tion 7 nor the validity of a class action waiver,” and involved an indi-
vidual claim and an arbitration agreement without any language specif-
ically waiving class or collective actions. D.R. Horton, 357 NLRB No.
184, slip op. at 10, fn. 22.

® The Supreme Court in CompuCredit invalidated an arbitration
agreement waiving the ability of consumers to sue a credit card market-
er and the card’s issuing bank in court for alleged violations of the
Credit Repair Organization Act (CROA).

® In AT&T Mobility LLC v. Concepcion, the Supreme Court found
the FAA preempted California state law making class-action waivers in
consumer adhesion contracts unconscionable.
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supra, 133 S.Ct. at 2310 (quoting Mitsubishi Motors Corp.,
supra, at 637) (emphasis in original). In doing so, the Board
established that an arbitration agreement that prevents employ-
ees from exercising their substantive Section 7 right to pursue
legal claims concertedly to address work conditions in any
forum “amounts to a prospective waiver of a right guaranteed
by the NLRA,” and is unlawful. Id. at 9.

The Board in Murhpy Oil also found that even applying the
framework applied by the Fifth Circuit Court of Appeals, D.R.
Horton is good law. The Board established that both excep-
tions to the FAA’s requirement that arbitration agreements
must be enforced according to their terms, apply to cases such
as D.R. Horton. First, the Murphy Oil Board found the arbitra-
tion agreement in its case “invalid under Section 2 of the FAA,
the statute’s savings clause, which provides for the revocation
‘upon such grounds as exist at law or in equity for the revoca-
tion of any contract.”” Murphy Oil, 361 NLRB No. 72, slip op.
at 9, citing 9 U.S.C. § 2. The Board found that such grounds
existed in its case, and relied on earlier Supreme Court deci-
sions to establish that, “any individual employment contract
that purports to extinguish rights guaranteed by Section 7 of the
National Labor Relations Act is unlawful.” 1d. at 9, citing Na-
tional Licorice, Co. v. NLRB, 309 U.S. 350, 361 (1940) and J.1.
Case, Co. v. NLRB, 321 U.S. 332, 337 (1944).

Second, the Board agreed with the D.R. Horton Board’s
opinion regarding the second exception of the FAA’s mandate,
that Section 7 of the Act does constitute a “contrary congres-
sional command” overriding the FAA. It saw “no compelling
basis for the court’s conclusion that to override the FAA, Sec-
tion 7 was required to explicitly provide for a private cause of
action for employees, a right to file a collective legal action,
and the procedures to be employed.” Further, the Board em-
phasized the substantive right to engage in collective legal ac-
tivity “plainly authorized by the broad language of Section 7, as
it has been authoritatively construed by the Supreme Court in
[Eastex, Inc. v. NLRB, 437 U.S. 556, 566 (1978)] as part of the
protected ‘resort to administrative and judicial forums.”” Mur-
phy Oil, 361 NLRB No. 72, slip op. at 9. All other cases cited
by Respondent in support of its positions favoring the FAA
over the NLRA and discrediting Board precedent are not spe-
cifically addressed here as they are so thoroughly explained in
D.R. Horton and Murphy Oil.

C. Respondent’s Remaining Arguments Are Unsupported

Respondent’s assertion that unrepresented employees are on
an equal playing field with unions that, on behalf of its mem-
bers, can voluntarily agree to waive a judicial forum in favor of
arbitration is without merit. The Act clearly recognizes the
inequality of bargaining power between employees without
benefit of a collective-bargaining agreement or union represen-
tation and employers who are corporately or otherwise orga-
nized. See 29 U.S. C. § 151. Therefore, a mandatory arbitra-
tion agreement, such as Respondent’s EAP, which embodies a
waiver restricting employees’ substantive rights under the Act,
“is the antithesis of an arbitration agreement providing for un-
ion representation in arbitration that was reached through the
statutory process of collective bargaining . . . ” Murphy Oil,
361 NLRB No. 72, slip op. at 10. Although the D.R. Horton



and Murphy Oil Boards recognize the importance of such bal-
ancing of power under the Act, neither claims the inequality in
bargaining power between individual employees and employers
is the only reason to invalidate mandatory arbitration agree-
ments.

Respondent argues that its EAP is distinguishable from the
agreement that the Board found unlawful in D.R. Horton because
it specifically states that it does not “exclude the National Labor
Relations Board from jurisdiction over disputes covered by the
[Act] ... ” Similarly, Respondent claims that its EAP would
not preclude the U.S. Department of Labor, or similar state
agency, from seeking class-wide or collective action on behalf
of the Charging Party. See (R. br., fn. 2). However, there is
nothing in Respondent’s EAP which allows for employees, past
or present, to pursue in any way, even as parties in an FLSA or
DOL action, class, joint, or collective claims in arbitration or
court. Moreover, Respondent’s EAP “makes arbitration the
required and exclusive forum for the resolution of all disputes
arising out of or in any way related to employment based on
legally protected rights.” (Jt. Exh. 1.) It does not leave open
any judicial forum, as required by the Board in D.R. Horton,
nor does it allow for collective or class arbitration. See D.R.
Horton, 357 NLRB No. 184, slip op. at 12. Of note, the Mur-
phy Oil Board rejected a similar argument where a revised
arbitration agreement stated that employees would not waive
their Section 7 right to file a class or collective action in court,
but maintained its original language under which employees
“explicitly waive their right” to file or be a party or class mem-
ber in a class or collective action in arbitration or other forum.
See Murphy Qil, 361 NLRB No. 72, slip op. at 19.

Respondent also asserts that the Board has no authority to
order it to take action regarding litigation initiated by the
Charging Party in another forum, and which involves another
federal statute, the FLSA. The Board, in D.R. Horton and
Murphy Oil, explained how the Board and court decisions rec-
ognized this authority in cases, such as this one, where manda-
tory arbitration agreements “restrict the exercise of the substan-
tive right to act concertedly for mutual aid or protection that is
central to the [NLRA].” Murphy Oil, 361 NLRB No. 72, slip
op. at 5, citing D.R. Horton, 357 NLRB No. 184, slip op. at 2-3
& fn. 4. The Murphy Oil Board recognized that while the un-
derlying claims before it involved the FLSA, the NLRA “is the
source of the relevant, substantive right to pursue those claims
concertedly.” Id. at 5. Further, the Board and courts have held
that the filing of FLSA cases, and seeking support of others in
pursuit of those cases, constitutes the kind of concerted activity
protected by the Act. See, Murphy Oil, Id., citing Spandso Oil
& Royalty Co., 42 NLRB 942, 949-950 (1942); Salt River Val-
ley Water Users’ Assn. v. NLRB, 206 F.2d 325 (9th Cir. 1953).

Next, Respondent contends that even if the EAP was mandato-
ry, it did not violate the Act because the use of class action pro-
cedures is not a substantive right. Similarly, Respondent denies
that Smith, Echevarria, and other similarly situated employees,
engaged in concerted activities with other employees for the
purpose of mutual aid and protection by filing a nationwide col-
lective action arbitration submission before the AAA on about
March 28, 2014. This contention fails on both counts. First, the
Board has made clear that the Act does not create or ensure a
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right to “class certification or the equivalent,” but a right “to
pursue joint, class, or collective claims if and as available, with-
out the interference of an employer-imposed restraint.” Murphy
Oil, 361 NLRB No. 72, slip op. at 2, citing D.R. Horton, 357
NLRB No. 184, slip op. at 10 & fn. 14.

Second, Smith and other employees joined the nationwide
class action submission filed by Echevarria, as is evidenced by
the “Notice of filing Notice of Consent to Join” and “Notices of
Consent to Join Collective Action” signed by Echevarria, Smith,
Lucas, Calderon, and Weeks. (Jt. Exh. 5.) There is simply no
evidence in this case that Smith, Eschevarria, and the other des-
ignated, similarly situated employees were acting on their own
behalf.  Thus, | reject Respondent’s argument that concerted
activity in this case is merely presumed, and not based on actual
evidence as required by the Board. See Meyers Industries, Inc. &
Prill, 268 NLRB 493 (“Meyers 1) and Meyers Industries, Inc. &
Prill, 281 NLRB 882 (1986) (“Meyers I117).

Respondent also contends, in the same context, that since
Smith was no longer an employee at the time she filed the un-
derlying charge, she could not have been engaged in protected
concerted activity when she submitted a demand for class-wide
arbitration, or have joined a putative class action for the pur-
pose of mutual aid or protection. Respondent relies on Statuto-
ry Engineers, Local 39, 346 NLRB 336, 347 fn. 9, in which the
Board affirmed an administrative law judge’s decision finding
that Sec. 2(3) of the Act does not include in its definition of
employees former employees who are filing personal lawsuits
against their former employer and who have lost their jobs for
reasons other than a labor dispute or because of an unfair labor
practice. Accepting this argument would mean that Smith
would not have standing to have filed the underlying charge,
which she clearly does. Unlike this case, in Statutory Engi-
neers, supra, the affected employee was found to have been
terminated for good cause, and had filed a personal lawsuit.
Here, Smith did not file a personal lawsuit. Moreover, the Act
does not place such a limitation on who may file a charge. See
Sec. 10 of the Act and NLRB v. Indiana & Michigan Electric
Co., 318 U.S. 9, 17 (1943). It is well established that the term
“employee” under the Act includes former employees of the
employer. See Section 2(3) of the Act; Redwood Empire, Inc.,
296 NLRB 369, 391 (1989); Waco, Inc., 273 NLRB 746, 747
fn. 8 (1984).

Next, Respondent asserts this claim should be barred due to
the “Voluntariness Carve-Out” in footnote 28 of D.R. Horton.
In other words, Respondent argues that because Smith, unlike
the charging party in D.R. Horton, signed and agreed to the
terms of the EAP when she applied for employment, she was
fully informed, and voluntarily agreed to individually arbitrate
any employment disputes with Respondent. However, as Re-
spondent acknowledged, the charging party in Murphy Oil, like
Smith, did in fact sign the arbitration agreement when she ap-
plied for employment. Although the Murphy Oil Board did not
specifically address the matter of voluntariness, it clearly estab-
lishes that it matters not when an employee signs a mandatory
arbitration agreement forfeiting his or her Section 7 substantive
rights.

Next, Respondent argues that this claim is untimely under
Section 10(b) of the Act because Respondent’s alleged actions



causing Smith to be bound by its EAP occurred more than six
months before she filed her charge on June 8, 2014. Respond-
ent contends that the 6-month statute of limitations commenced
in February 13, 2013, when Smith began employment with
Respondent, and agreed to its EAP. However, this argument is
without merit under controlling case law holding that a continu-
ing violation exists as long as the rule is still being enforced at
the time the charge is filed. See e.g., Carney Hospital, 350
NLRB 627, 640 (2007). Further, Respondent did not attempt to
enforce its EAP until April 14, 2014, when it sent a letter to the
AAA requesting that the class-action arbitration submission be
rejected. See Alamo Cement Co., 277 NLRB 1031, 1036-1037
(1985) (not time barred where enforcement allegation could not
have been litigated sooner).

Finally, in its answer, Respondent relied on the Supreme
Court decisions Bill Johnson’s v. NLRB, 461 U.S. 731, 741
(1983), and BE&K Construction, 536 U.S. 516 (2002), to
argue that its request for the AAA to preclude class arbitra-
tion pursuant to its EAP is constitutionally protected by the
First Amendment, and should therefore be stayed pending the
final outcome of Smith’s FLSA claim. This argument is admit-
tedly based on Respondent’s belief that its EAP and enforce-
ment thereof are lawful. As Respondent acknowledges, the
Murphy Oil Board rejected this argument and reliance on Bill
Johnson’s and BE&K because it found the underlying arbitra-
tion agreements and enforcement of those agreements unlawful.
Further, the First Amendment does not protect the right to file
lawsuits or motions that have an illegal objective under the Act.
See Murphy Oil, 361 NLRB No. 72, slip op. at 20-21; Allied
Trades Council (Duane Reade), 342 NLRB 1010, 1013 fn. 4
(2004), citing Bill Johnson’s, supra at 738. | reject these First
Amendment arguments, as well as Respondent’s claim that its
efforts did not constitute enforcement of its EAP. | find that
Respondent’s efforts to enforce its unlawful EAP, by petition-
ing the AAA to reject the nation-wide class action claim pursu-
ant to the EAP, clearly had an illegal basis pursuant to the
Board decisions in D.R. Horton and Murphy Oil.

Based on the foregoing, | find that Respondent’s mainte-
nance of its EAP and enforcement efforts through the AAA
violate Section 8(a)(1) of the Act as alleged in complaint.

CONCLUSIONS OF LAW

1. Respondent is an employer within the meaning of Section
2(6) and (7) of the Act.

2. Respondent violated Section 8(a)(1) of the Act by main-
taining the EAP, and by enforcing that policy by moving to
compel individual arbitration of the Charging Party’s class-
action submission before the AAA.

3. Respondent has engaged in unfair labor practices affect-
ing commerce within the meaning of Section 2(6) and (7) of the
Act.

REMEDY

Having found that Respondent has engaged in certain unfair
labor practices, | shall order it to cease and desist therefrom
and to take certain affirmative action designed to effectuate
the policies of the Act.

As | have concluded that the EAP is unlawful, the rec-
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ommended order requires that Respondent revise or rescind
it and advise its employees in writing that said rule has
been so revised or rescinded. Because Respondent utilized the
EAP on a corporate-wide basis, Respondent shall post a notice
at all locations where the EAP, or any portion of it requiring
all and/or enumerated employment-related disputes to be sub-
mitted to individual arbitration, was in effect. See, e.g., U-Haul
Co. of California, supra, fn. 2 (2006); D.R. Horton, supra, slip
op. at 17. Respondent is also ordered to distribute appropriate
remedial notices to its employees electronically, such as by
email, posting on an intranet or internet site, and/or other ap-
propriate electronic means, if it customarily communicates with
its employees by such means. J. Picini Flooring, 356 NLRB
No. 9 (2010).

I recommend Respondent be required to reimburse
Charging Party Andrea Smith and other grievants for any litiga-
tion and related expenses, with interest, to date and in the fu-
ture, directly related to Respondent’s filing its request/petition
for the AAA to reject their demand for a nationwide collective
or class arbitration in Darlene Echevarria et al. v. Citigroup,
Inc., et al. (Case No. 01-14-0000-0324). Determining the
applicable rate of interest on the reimbursement will be as
outlined in New Horizon, 283 NLRB 1173 (1987) (adopting the
Internal Revenue Service rate for underpayment of Federal
taxes). Interest on all amounts due to Ms. Smith shall be
computed on a daily bases as prescribed in Kentucky River
Medical Center, 356 NLRB 8 (2010).

On these findings of fact and conclusions of law and on the
entire record, I issue the following recommended.’

ORDER

Respondent, its officers, agents, successors, and assigns,
shall

1. Cease and desist from

(@) Maintaining an EAP that precludes employees from fil-
ing and/or maintaining class or collective actions in any arbitral
or judicial forum.

(b) Enforcing (or attempting to enforce) the EAP to prohibit
class or collective actions;

(c) In any like or related manner interfering with, restrain-
ing, or coercing employees in the exercise of the rights guaran-
teed them by Section 7 of the Act.

2. Take the following affirmative action necessary to effectu-
ate the policies of the Act.

(@) Rescind or revise the EAP, in all forms and places, to
make it clear to employees that the policy does not require
them, as a condition of their employment, to waive their right to
maintain employment-related class or collective actions in all
forums, whether arbitral or judicial.

(b) Notify the employees of the rescinded or revised
EAP, to include providing them with a copy of any revised
policies, acknowledgement forms or other related documents,
or specific notification that the EAP has been rescinded.

" If no exceptions are filed as provided by Sec. 102.46 of the
Board’s Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, as provided in Sec. 102.48 of the Rules, be adopt-
ed by the Board and all objections to them shall be deemed waived for
all purposes.



(c) Reimburse Smith and all grievants for all reasonable ex-
penses and legal fees, if any, incurred in opposing Respond-
ent’s request/petition to compel individual arbitration before the
AAA, with interest, in Darlene Echevarria et al. v. Citigroup,
Inc., et al. (Case No. 01-14-0000-0324).

(d) Ensure that the Charging Party Andrea Smith, and all
similarly situated employees, have a forum to litigate or arbitrate
their class complaint by either moving the AAA, jointly with
the Charging Party upon request, to vacate its decision to not
administer the matter as a class action, or permitting her/their
claims, upon request, to be arbitrated on a class-wide basis.

(e) Within 14 days after service by the Region, post at its
facility in Tampa, Florida, and in all facilities where it has
maintained and/or enforced the EAP, copies of the attached
notice marked “Appendix.”® Copies of the notice, on forms
provided by the Regional Director for Region 12, after being
signed by Respondent’s authorized representative, shall be
posted by Respondent and maintained for 60 consecutive
days in conspicuous places including all places where notic-
es to employees are customarily posted. In addition to phys-
ical posting of paper notices, the notices shall be distributed
electronically, such as by email, posting on an intranet or
an internet site, and/or other electronic means, if Respond-
ent customarily communicates with its employees by such
means. Reasonable steps shall be taken by Respondent to en-
sure that the notices are not altered, defaced, or covered by any
other material. In the event that, during the pendency of these
proceedings, Respondent has gone out of business or closed
the facility involved in these proceedings, Respondent shall
duplicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed by
the Respondent at any time since December 26, 2012.

(f) Within 21 days after service by the Region, file with
the Regional Director a sworn certification of a responsible
official on a form provided by the Region attesting to the steps
that the Respondent has taken to comply.

Dated, Washington, D.C. December 23, 2014

APPENDIX
NOTICE TO EMPLOYEES
PosTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVES YOU THE RIGHT TO

Form, join, or assist a union
Choose representatives to bargain with us on your be-
half

® |f this Order is enforced by a judgment of a United States court of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”
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Act together with other employees for your benefit and
protection

Choose not to engage in any of these protected activi-
ties.

WE wiLL NOT maintain or enforce an employment arbitration
policy (EAP) or agreement that requires employees, as a condi-
tion of their employment, to waive the right to maintain class or
collective actions in all forums, whether arbitral or judicial,
and/or requires disputes relating to wages, hours, or other work-
ing conditions be submitted to individual binding arbitration.

WE wiLL NOT enforce a mandatory arbitration program by as-
serting it in class-action arbitration or litigation regarding wag-
es that the Charging Party Andrea Smith brought against us.

WEwILL NOT in any like or related manner interfere with,
restrain, or coerce you in the exercise of the rights guaran-
teed you by Federal labor law.

WE wiLL rescind or revise the EAP to arbitrate in all of its
forms to make it clear to employees that the policy does not
constitute a waiver of their right in all forums to main-
tain class or collective actions about wages, hours, and other
working conditions.

WE wiLL notify all former and current employees who
were required to sign or otherwise agree to the EAP in any
form at our facilities at any time since December 26, 2012, of
the rescinded or revised mandatory arbitration program set
forth in our EAP, to include providing them with a copy of
any revised agreements, acknowledgement forms, or other
related documents, or specific notification that the EAP has
been rescinded.

WE wiLL reimburse Charging Party Andrea Smith and other
grievants for any litigation expenses directly related to oppos-
ing Respondent’s (Citigroup Technology, Inc. and Citigroup
Citicorp Banking Corporation (parent), a subsidiary of
Citigroup, Inc.) request/petition to compel individual arbitration
before the AAA, in Darlene Echevarria et al. v. Citigroup, Inc.,
et al. (Case No. 01-14-0000-0324).

WE wiLL ensure that the Charging Party Andrea Smith, and
all similarly situated employees, have a forum to litigate or arbi-
trate their class complaint by either moving the AAA, jointly
with the Charging Party upon request to vacate its decision to
not administer the matter as a class action, or permitting
her/their claims, upon request, to be arbitrated on a class-wide
basis.

CITIGROUP  TECHNOLOGY, INC. AND
CITIGROUP CITICORP BANKING
CORPORATION (PAReNT), A SUBSIDIARY OF
CITIGROUP, INC.

The Administrative Law Judge’s decision can be found at
www.nlrb.gov/case/12-CA-130742 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National Labor Relations Board,
1099 14th Street, N.W., Washington, D.C. 20570, or by calling
(202) 273-1940.



http://www.nlrb.gov/case/12-CA-130742
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