Rev. 2/11

UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

CIVIL APPEAL STATEMENT

Please TYPE. Attach additional pages if necessary.

11th Circuit Docket Number:

16-15955-F

Caption:

National Labor Relations Board,

Victory II, LLC

Petitioner

Respondent

District and Division:
Name of Judge:
Nature of Suit:

Date Complaint Filed:

District Court Docket Number:

Date Notice of Appeal Filed:
[ Cross Appeal

[ Class Action

September 9, 2016

OYes [ No
If Yes, provide
(a) Caption:
(b)  Citation:
(c) Docket Number:

Has this matter previously been before this court?

For Appellant:

X Plaintiff

[0 Defendant

[x] Other (Specify)

For Appellee:

O Plaintiff

[X] Defendant

O oOther (Specify)

Attorney Name

Linda Dreeben, Deputy
Assoc. General Counsel

Elizabeth Heaney,
Supervisory Attorney

David Casserly, Attorney

D. Andrew Byrne, Esq.

Ryan B. Hobbs, Esq.

Mailing Address

National Labor Relations
Board

1015 Half Street, S.E.

Washington, DC 20570

1111 Brickell Ave., Floor 11
Miami, FL 33131

900 E. Park Ave.
Tallahassee, FL 32301

Please CIRCLE/CHECK/COMPLETE the items below and on page 2 that apply.

Telephone, Fax, and Email

(202)273-2960, -1743, -0247
appellatecourt@nlrb.gov
elizabeth.heaney@nirb.gov
david.casserly@nirb.gov

Jurisdiction

Nature of Judgment

Type of Order

Relief

[ Federal Question
[ Diversity
B us Plaintiff

O us Defendant

[ Final Judgment,
28 USC 1291

O Interlocutory Order,
28 USC 1292(a)(1)

O Interlocutory Order Certified,
28 USC 1292(b)

O Interlocutory Order,
Qualified Immunity

[®] Final Agency Action (Review)

O 54(b)

[ Dismissal/Jurisdiction

[ Default Judgment

O summary Judgment

[ Judgment/Bench Trial

[ Judgment/Jury Verdict

[ Judgment/Directed Verdict/NOV

O Injunction

& other Federal Agency Order

Amount Sought by Plaintiff:

Amount Sought by Defendant:
$

Awarded:
$

to

Injunctions:
O 71RO

[ Preliminary
O Permanent

O Granted
O Denied




16-15955-F

Page 2 11th Circuit Docket Number:

Based on your present knowledge:

(1)  Does this appeal involve a question of First Impression? [JYes [XINo
What is the issue you claim is one of First Impression?

(2)  Will the determination of this appeal turn on the interpretation or application of a particular case or statute? Yes [dNo

If Yes, provide

(a) Case Name/Statute National Labor Relations Act. Sections 7 and 8(a)(1)
(b) Citation 29 U.S.C. Sec. 157, 158(a)(1)
(c) Docket Number if unreported

(3) Isthere any case now pending or about to be brought before this court or any other court or administrative agency that
(a) Arises from substantially the same case or controversy as this appeal? [JYes No

(b) Involves an issue that is substantially the same, similar, or related to an issue in this appeal? [XlYes [INo

If Yes, provide

(a) Case Name Everalades Colleae. Inc. v. NLRB (amona others, see attached list)
(b) Citation

(c) Docket Number if unreported ~ 16-10341

(d) Court or Agency 11th Circuit

(4)  Will this appeal involve a conflict of law
(a) Within the Eleventh Circuit? [JYes [XINo
(b) Among circuits? [X]Yes [No

If Yes, explain briefly:

This case presents the issue of whether an arbitration agreement that restricts employees' right to act
collectively violates Sec. 8(a)(1) of the NLRA. The 7th and 9th Circuits agree with the Board that it
does, and the 2nd, 5th, and 8th Circuits disagree, and there are 3 pending cert petitions on the issue.

(5)  Issues proposed to be raised on appeal, including jurisdictional challenges:

Whether the Board reasonably found that the Company violated Sec. 8(a)(1) of the National Labor
Relations Act by maintaining an arbitration agreement that (1) employees would reasonably read to
restrict their right to act collectively and (2) employees would reasonably read to restrict their right to file
charges with the Board. Whether the Board reasonably found that the Company violated Sec. 8(a)(1)
by maintaining a confidentiality agreement that (3) employees would reasonably read to restrict their
right to discuss their wages or other terms and conditions of employment.

There are currently 3 other cases pending in this Court that also present issue 1 in addition to
Everglades (mentioned above): Samsung Electronics of America, Inc. v. NLRB (16010644) and
Cowabunga, Inc. v. NLRB (16-10932).

| CERTIFY THAT | SERVED THIS CIVIL APPEAL STATEMENT ON THE CLERK OF THE U.S. COURT OF APPEALS FOR THE ELEVENTH CIRCUIT AND

SERVED A COPY ON EACH PARTY OR THEIR COUNSEL OF RECORD, THIS 27th DAY OF September ,
Linda Dreeben, Deputy Assoc. General Counsel /s/ Linda Dreeben
NAME OF COUNSEL (Print) SIGNATURE OF COUNSEL

Please ATTACH portion of district court, tax court, or agency record described in 11th Cir. R. 33-1(b): (a) judgments and orders appealed
from or sought to be reviewed; (b) any supporting opinion, findings of fact, and conclusions of law filed by the court or the agency, board,
commission, or officer; (c) any report and recommendation adopted by an order; (d) findings and conclusions of an administrative law judge
when appealing a court order reviewing an agency determination; (e) any agency docket sheet or record index.
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Question 3(b), continued

In addition to the cases mentioned on the previous page, the following cases
present the same issue presented here:

In the D.C. Circuit:

Bristol Farms, Inc. v. NLRB, 16-1247

Price Simms, Inc., v. NLRB, 15-1457

Haynes Bldg. Servs., LLC v. NLRB, 16-1099

Prime Healthcare Paradise Valley v. NLRB, 16-1132

Tarlton and Son, Inc. v. NLRB, 16-1141

Labor Ready Southwest, Inc. v. NLRB, 16-1174

Adriana/Veronica's Insurance Services, Inc. v. NLRB, 16-1180

California Commerce Club, Inc. v. NLRB, 16-1203

Grill Concepts Services, Inc. d/b/a The Daily Grill v. NLRB, 16-1238

In the 3rd Circuit:

The Rose Group, d/b/a Applebee’s Restaurant, 15-4092

In the 5th Circuit (non-exhaustive):

Murphy Oil USA Inc. v. NLRB, 14-60800 (petition for certiorari filed)

Because at least 30 cases remain pending in the 5th Circuit, we have omitted listing
all of them, but will make a list available should the mediator’s office request it.

In the 7th Circuit:

Hobby Lobby Stores v. NLRB, 16-2297
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Lewis v. Epic Systems Corp., 15-2997 (petition for certiorari filed)
In the 8th Circuit:

Advanced Services, Inc. v. NLRB, 15-3988

In the 9th Circuit:

Morris v. Ernst & Young, LLP, 13-16599 (petition for certiorari filed)
Countrywide Financial Corp. v. NLRB, 15-72700

Nijjar Realty, Inc. v. NLRB, 15-73921

Philmar Care, LLC v. NLRB, 16-70069

CPS Security (USA), Inc. v. NLRB, 16-70488

Century Fast Foods, Inc. v. NLRB, 16-70686

Network Capital Funding Corp. v. NLRB, 16-70687

FAA Concord H, Inc. v. NLRB, 16-70694

Apple American Group, LLC v. NLRB, 16-70816

The Pep Boys Manny Moe & Jack of California v. NLRB, 16-71036
Kenai Drilling, Ltd. v. NLRB, 16-71148

Bloomingdale’s, Inc. v. NLRB, 16-71338

Ralph’s Grocery Co. v. NLRB, 16-71422

Covenant Care California, LLC v. NLRB, 16-71502

Valley Health System, LLC v. NLRB, 16-71647

Beena Beauty Holding, Inc. v. NLRB, 16-72015
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