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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 

WAYRON, LLC 
 
  and 
 
INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, 
BLACKSMITHS, FORGERS AND HELPERS 
OF AMERICA, LOCAL 104; THE 
INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS, 
AFL-CIO, DISTRICT LODGE 160, LOCAL 
LODGE 1350; AND THE INTERNATIONAL 
UNION OF PAINTERS AND ALLIED 
TRADES, DISTRICT COUNCIL 5 

 
 
Case 19-CA-32983 
 
 
CHARGED PARTY/RESPONDENT 
WAYRON, LLC’S MOTION FOR 
RECONSIDERATION OF BOARD’S 
8/2/2016 ORDER      
 

  

Charged Party/Respondent Wayron, LLC, by and through its attorney, Kristin L.  

Bremer Moore, hereby submits its Motion for Reconsideration in this case, and states: 

I. INTRODUCTION 

Pursuant to Section 102.48(d)(1) of the Board's Rules and Regulations, Charged 

Party/Respondent Wayron, LLC (“Wayron” or “Company”) moves for reconsideration by the 

Board of its August 2, 2016 Decision and Order in the above referenced matter (hereafter the 

“8/2/2016 Order”).  As further explained below, intervening circumstances have rendered the 

Board's 8/2/2016 Order's remedies impossible to implement.  While this Motion for 

Reconsideration focuses on the remedies ordered by the Board, Wayron expressly preserves its 

right to appeal the 8/2/2016 Order in its entirety to the United States Court of Appeals. 

II. PROCEDURAL HISTORY 

The procedural history of this case is set forth in the Board's 8/2/2016 Order, but 

certain points pertinent to Wayron's motion are worthy of additional note: 

 



PAGE 2 – CHARGED PARTY/RESPONDENT WAYRON, LLC’S MOTION FOR 
RECONSIDERATION OF BOARD’S 8/2/2016 ORDER     =

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

 

Following the Boilermakers, Machinists and Painters Unions’ (“the Unions”) 

filing of the Unfair Labor Practice charges, the Unions and Wayron committed to continue 

negotiating a new contract and scheduled bargaining.  (G.C. Exs. 14-15.)  After three bargaining 

sessions, on February 6, 2012, the Boilermakers disclaimed interest in representing the Wayron 

employees.  (Declaration of Kristin L. Bremer Moore in Support of Charged Party/Respondent 

Wayron, LLC’s Motion for Reconsideration of Board’s 8/2/2016 Order (“Bremer Moore Decl.”), 

Exhibit 1.)   

Thereafter, Wayron continued to bargain with the Painters and the Machinists (the 

Machinists were not present at bargaining and, instead, authorized the Painters to negotiate on 

their behalf).  On January 29, 2013, the Machinists issued a notice disclaiming interest in 

representing the Wayron employees.  (Bremer Moore Decl., Exhibit 2.) 

Thereafter, Wayron and the Painters continued to bargain.  However, on January 

13, 2014, the Painters also issued a notice disclaiming interest in representing the Wayron 

employees.  (Bremer Moore Decl., Exhibit 3.) 

The three Unions disclaiming interest resulted in withdrawal liability for each 

Union’s multi-employer pension fund.  Over the past three years, Wayron entered into 

agreements and payment plans with each pension fund.  On March 29, 2013, Wayron began 

payment to the Machinists’ Western Metal Industry Pension Fund for withdrawal liability 

totaling $393,711.20.  (Bremer Moore Decl., Exhibit 4.)  On April 15, 2014, Wayron began 

payments to the Boilermaker-Blacksmith National Pension Fund for withdrawal liability 

assessed at $445,140.00.  (Bremer Moore Decl., Exhibit 5.)  Finally, in spring 2015, Wayron 

began making payment to the Oregon and SW Washington Painters Pension Plan for withdrawal 

liability assessed at $45,590.60.  (Bremer Moore Decl., Exhibit 6.) 

The present Motion for Reconsideration is being filed within the 28-day time 

period specified in Section 102.48 of the Board's Rules. 
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III. ARGUMENT 

A. Legal Standard. 

Section 102.48(d)(1) of the Board's Rules and Regulations provides that “a party 

to a proceeding before the Board may, because of extraordinary circumstances, move for 

reconsideration, rehearing, or reopening of the record after the Board decision or order.”  Further 

pursuant to this Rule, “A motion for reconsideration shall state with particularity the material 

error claimed and with respect to any finding of material fact shall specify the page of the record 

relied on.”  29 C.F.R. Section 102.48(d)(1). 

Pursuant to 29 C.F.R. Section 102.49 of the Board's Rules and Regulations, “until 

a transcript of the record in a case shall have been filed in a court, within the meaning of Section 

10 of the Act, the Board may at any time upon reasonable notice modify or set aside, in whole or 

in part, any finding of fact, conclusion of law, or order made or issued by it.”  See also 29 U.S.C. 

Section 160. 

B. The Board’s Order Should Be Modified. 

The Board ordered several remedies that are impossible to implement due to a 

change in circumstances over the nearly six years since the hearing on this matter.  First and 

foremost, all three Unions have disclaimed interest of their respective units and no longer 

represent any of the Wayron employees.1  Therefore, any order to recognize or bargain with the 

Unions is impossible.  NLRB v. Thill, Inc., 980 F.2d 1137, 1142-43 (1992) (Court of Appeals 

refused to enforce Board’s order requiring employer to bargain with the union because of a 

change in circumstances); Montgomery Ward and Co. v. NLRB, 904 F.2d 1156, 1160 (7th Cir. 

1990) (court refused to enforce order to bargain due to the passage of time and a change in 

circumstances).  The Ninth Circuit has expressed value in the Board considering the change in 

circumstances before the court reviews the Board’s bargaining order.  See also L’Eggs Products, 

                                                 
1 The Board notes in Footnote 41 that Respondent’s brief indicates that the Boilermakers withdrew 
interest on February 6, 2012, but the record contained “no evidence regarding this assertion.”  This 
Motion provides the evidence in support of “this assertion.” 
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Inc. v. NLRB, 619 F.2d 1337, 1352 (9th Cir. 1980) (court noting that the Board should consider 

subsequent event, up to the time of its decision, in rendering a bargaining order).  Therefore, 

Wayron seeks to provide the Board the opportunity to reconsider and modify its 8/2/2016 Order 

in light of Wayron’s and Unions’ change in circumstance since the hearing in October 2011 and 

the ALJ’s Decision on March 29, 2012.  

Because the Unions have disclaimed interest, the Board’s “Amended Remedy” 

and “Order” sections should be modified, as follows: 

1.  Omit the Amended Remedy that Wayron “recognize and, on request, bargain 

with Boilermakers Local 104, Machinists District Lodge 160, Local 1350, and 

Painters District Council 5 as bargaining representatives of the unit employees 

in their respective crafts with respect to wages, hours and other terms and 

conditions of employment and, if an agreement is reached, embody it in a 

signed agreement.”2 

2. Omit section 2(b) of the Order that Wayron “[o]n request, meet and bargain 

with the Unions as the exclusive collective-bargaining representatives of the 

unit employees in their respective crafts, as described in paragraph 1(a), 

above, concerning terms and conditions of employment and, if an 

understanding is reached, embody the understanding in a signed agreement or 

in signed agreements.” 

3. Omit the Amended Remedy that Wayron “permit the Unions’ auditor to audit 

its financial records, as the Unions requested on November 9, 2010, to verify 

the Respondent’s claims in bargaining regarding its financial hardship.”  

4. Omit Section 1(a) of the Order that Wayron “[c]ease and desist from (a) 

Refusing to bargain collectively with Boilermakers Local 104, Machinists 

                                                 
2 In Footnote 44 of the 8/2/2016 Order, the Board indicates that if “one or more of the Unions has 
disclaimed any representational interest, there shall be no obligation to bargain with such Union(s).” 



PAGE 5 – CHARGED PARTY/RESPONDENT WAYRON, LLC’S MOTION FOR 
RECONSIDERATION OF BOARD’S 8/2/2016 ORDER     =

Tonkon Torp LLP 
888 SW Fifth Avenue, Suite 1600 

Portland, Oregon 97204 
503-221-1440 

 

District Lodge 160, Local 1350, and Painters District Council 5, or their 

successors (the Unions) by failing and refusing to promptly furnish them with 

requested information that is relevant and necessary to the Unions’ 

performance of their duties as the sole collective-bargaining representative of 

the Respondent’s unit employees described in article 1 of the collective 

bargaining agreement that was terminated on February 4, 2011 . . .” and 

Section 2(a) of the Order that Wayron “[f]urnish the Unions’ auditor the 

financial information that the Unions requested on November 9, 2010.” 

5. Omit the Amended Remedy that Wayron “rescind, on the Union’s request, 

any or all of the unilateral changes to the unit employees’ terms and 

conditions of employment made thereafter and to make the unit employees 

whole for any loss of earnings and other benefits attributable to its unlawful 

conduct.” 

6. Omit Section 2(c) Order that Wayron “[o]n request of the Unions, rescind any 

or all changes in the terms and conditions of employment for the unit 

employees made on and since February 8, 2011, and restore and maintain the 

terms and conditions of the contract that was terminated on February 4, 2011, 

unless and until the Respondent has bargained with the Unions in good faith 

to a new agreement or lawful impasse, or the Unions agree to changes.” 

In addition, as a result of the Unions disclaiming interest, Wayron became 

obligated to pay withdrawal liability to the various pension funds, which it has and continues to 

pay.  Thus, the Amended Remedy section should also be modified with regard to ordering 

Wayron to “make all contractually required contributions to the Unions’ benefit funds that it 

failed to make, including any additional amounts due the funds on behalf of the unit  

employees . . .,” as well as the corresponding Section 2(e) of the Order, stating that Wayron must 

“[m]ake all required pension fund and health and welfare fund contributions that have not been 
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made since February 8, 2011, including any additional amounts due to the funds as set forth in 

the amended remedy section of this decision.” 

IV. CONCLUSION 

For the foregoing reasons, Wayron respectfully requests the Board grants its 

Motion for Reconsideration and amends the 8/2/2016 Order as stated above. 

 

DATED:  August 29, 2016.  Respectfully submitted, 

 
 
s/ Kristin L. Bremer Moore    
Kristin L. Bremer, OSB No. 032744 
  Tonkon Torp LLP 
  1600 Pioneer Tower 
  888 SW Fifth Avenue 
  Portland, OR 97204 
  (503) 802-2154 
  kristin.bremer@tonkon.com 

Attorney for Wayron, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing CHARGED PARTY/ 

RESPONDENT WAYRON, LLC’S MOTION FOR RECONSIDERATION OF BOARD’S 

8/2/2016 ORDER on: 

Jeff Brooke 
Painters and Allied Trades Local 10 
Union/Charging Party 
11105 NE Sandy Blvd. 
Portland, OR  97220-2579 

Greg Heidal 
Machinists District Lodge 160 
Union/Charging Party 
3516 S. 47th St., Ste. 105 
Tacoma, WA  98409-4427 

Lance Hickey 
Boilermakers Local No. 104 Affiliated with 
International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, AFL-CIO 
Union/Charging Party 
2800 1st Ave. Ste. 220 
Seattle, WA  98121-1131 
 

Ronald K. Hooks 
Regional Director, NLRB Region 19 
2948 Jackson Federal Building 
915 2nd Ave. 
Seattle, Washington 98174-1078 

Sarah Pring Karpinen 
Counsel for the Acting General Counsel 
NLRB, Region 19 
Patrick V. McNamara Federal Building 
477 Michigan Ave., Rm 300 
Detroit, MI  48226 
 

 

 
    by mailing a copy thereof in a sealed, first-class postage prepaid envelope, 
addressed to each person's last-known address and depositing in the U.S. mail at Portland, 
Oregon on the date set forth below; 

 
  by causing a copy thereof to be filed electronically through the nlrb.gov  

e-filing system on the date set for the below; 
 
DATED:  August 29, 2016. 

 
s/ Kristin L. Bremer Moore   
Kristin L. Bremer Moore, OSB No. 032744 
Attorney for Wayron, LLC 
 

 

035730/00001/7457554v1 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 

WAYRON, LLC 
 
  and 
 
INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, 
BLACKSMITHS, FORGERS AND 
HELPERS OF AMERICA, LOCAL 104; 
THE INTERNATIONAL ASSOCIATION 
OF MACHINISTS AND AEROSPACE 
WORKERS, AFL-CIO, DISTRICT LODGE 
160, LOCAL LODGE 1350; AND THE 
INTERNATIONAL UNION OF PAINTERS 
AND ALLIED TRADES, DISTRICT 
COUNCIL 5 

 
 
Case 19-CA-32983 
 
 
DECLARATION OF KRISTIN 
BREMER MOORE IN SUPPORT OF 
CHARGED PARTY/RESPONDENT 
WAYRON, LLC’S MOTION FOR 
RECONSIDERATION OF BOARD’S 
8/2/2016 ORDER 
      
 

  

I, Kristin L. Bremer Moore, declare under penalty of perjury: 

1. I am the attorney representing Wayron, LLC ("Wayron") in this 

action.  I make this Declaration based on my personal knowledge. 

2. Attached as Exhibit 1 is a true copy of the Boilermakers’ February 

6, 2012 letter to Wayron disclaiming interest in representing Wayron employees. 

3. Attached as Exhibit 2 is a true copy of the Machinists’ January 29, 

2013 letter to the undersigned disclaiming interest in representing Wayron employees. 

4. Attached as Exhibit 3 is a true copy of the Painters’ January 13, 

2014 letter to Wayron disclaiming interest in representing Wayron employees. 

5. Attached as Exhibit 4 is a true copy of the March 29, 2013 

settlement agreement between Wayron and the Machinists’ Western Metal Industry 

Pension Fund for withdrawal liability. 
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6. Attached as Exhibit 5 is a true copy of the April 15, 2014 settlement 

agreement between Wayron and the Boilermaker-Blacksmith National Pension Fund for 

withdrawal liability.   

7. Attached as Exhibit 6 is a true copy of the withdrawal liability 

payment plan between Wayron and the Oregon and SW Washington Painters Pension 

Plan.  

I hereby declare under penalty of perjury that the foregoing is true and 

correct, and that this Declaration was executed on the 29th of August, 2016, in 

Portland, Oregon. 
 
s/ Kristin L. Bremer Moore    
Kristin L. Bremer Moore 
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CERTIFICATE OF SERVICE 

I hereby certify that I served the foregoing DECLARATION OF 

KRISTIN BREMER MOORE IN SUPPORT OF CHARGED PARTY/ 

RESPONDENT WAYRON, LLC’S MOTION FOR RECONSIDERATION OF 

BOARD’S 8/2/2016 ORDER on: 

Jeff Brooke 
Painters and Allied Trades Local 10 
Union/Charging Party 
11105 NE Sandy Blvd. 
Portland, OR  97220-2579 

Greg Heidal 
Machinists District Lodge 160 
Union/Charging Party 
3516 S. 47th St., Ste. 105 
Tacoma, WA  98409-4427 

Lance Hickey 
Boilermakers Local No. 104 Affiliated with 
International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, Forgers and 
Helpers, AFL-CIO 
Union/Charging Party 
2800 1st Ave. Ste. 220 
Seattle, WA  98121-1131 
 

Ronald K. Hooks 
Regional Director, NLRB Region 19 
2948 Jackson Federal Building 
915 2nd Ave. 
Seattle, Washington 98174-1078 

Sarah Pring Karpinen 
Counsel for the Acting General Counsel 
NLRB, Region 19 
Patrick V. McNamara Federal Building 
477 Michigan Ave., Rm 300 
Detroit, MI  48226 
 

 

    by mailing a copy thereof in a sealed, first-class postage prepaid envelope, 
addressed to each person's last-known address and depositing in the U.S. mail at Portland, 
Oregon on the date set forth below; 

 
  by causing a copy thereof to be filed electronically through the nlrb.gov  

e-filing system on the date set for the below; 
 
DATED:  August 29, 2016. 

 
s/ Kristin L. Bremer Moore   
Kristin L. Bremer Moore, OSB No. 032744 
Attorney for Wayron, LLC 

035730/00001/7489535v1 
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