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INTRODUCTION

The Charging Party’s and the General Counsel'secsge answering briefs simply
repeat the unsupported factual and erroneous fegpbsitions which Administrative Law Judge
(*ALJ”) Fine relied upon in his erroneous Decisiand Recommended Order (“Decision”). The
Respondent Wells Enterprises, Inc. (“Wells” or “tBeployer”), submits the following Reply
Brief in support of its Exceptions.

Il. ARGUMENT

The Charging Party and General Counsel seek taogeatwell-functioning collective
bargaining relationship and impose the most extrevheremedies despite a lawful and
cooperative funding arrangement, which was the ddyployer conduct at issue before the
ALJ . The ALJ’s Decision, if adopted, would denypma than 1,500 employees the benefits of
collective representation and bargaining, and wouwitify and thereby deny these employees
the benefits of a comprehensive labor agreemehat Decision ignores the only issue that was
litigated in this matter (the Union’s source of flimy) and the only remedy (termination of that
funding arrangement) which the General Counsellsoughe following facts demonstrate why
the ALJ’s Decision must not, and cannot properéyaldopted by the Board:

1. The Charging Party’s answering brief advances &carguments and legal
conclusions that are entirely unsupported in tleone, that are irrelevant to the
only issue actually litigated in this case (the d&irs source of funding), and that
fall outside the Section 10(b) period.

2. The ALJ entirely ignored controlling Court of Appegrecedent and instead
relied upon inapplicable case law that does nopstpthe ALJ's findings and
recommended remedies.

3. None of the arguments that the General Counséieo€harging Party advance in
their answering briefs support the ALJ's recommehdemedies, which the

General Counsel never sought and which are contwahe purpose of the Act.

4. The General Counsel and the Charging Party objecthe Board taking
administrative notice of the Region’s 2005 Case r@fated action, because they
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realize that the 2005 Case demonstrates why the’sAlfihdings and
recommended remedies in this case are so erroneous.

A. THE BOARD SHOULD REJECT THE CHARGING PARTY'S
REFERENCE TO IRRELEVANT AND UNSUPPORTED FACTUAL AND
LEGAL PROPOSITIONS.

It is undisputed that Employer domination is notissue in this case, and the parties
never litigated that issue. The General Counskhdt plead domination in his Complaint, and it
was not found by the ALJ.SeeCompl. 1 4-5See generallALJ Decision at P. 19, L. 36 — P.
23, L. 47; P. 26, L. 7-29.) As set forth in detiailthe Respondent’s brief in support of its
Exceptions, there are no facts supporting a findihgnlawful Employer domination in this case,
nor are there sufficient facts to support a findimfgunlawful assistance. Sée Employer’s
Exceptions Br. at 22—-28.)

Through the use of hyperbole and inflammatory aatoss, the Charging Party’s
answering brief asserts a litany of irrelevant amatirely unsupported factual and legal
propositions that have no bearing on the issuewlaat litigated before the ALJ. For example,
the Charging Party incorrectly invokes the contiazat rule, which has no place in this case and
was never litigated. (C.P.’s Answering Br. at The Charging Party also references purported
actions that fall outside the Section 10(b) perimagh as the formation of the Union. (C.P.’s
Answering Br. at 11.) The Board should reject stefRrences, as any purported actions falling
outside the Section 10(b) period, which began otokgr 21, 2014, cannot form the basis for
finding a violation of the Act. Even more impropé¢he Charging Party contends that the
funding arrangement at issue in this case conssitatfelony. (C.P.’s Answering Br. at 10-11.)
Again, these allegations are irrelevant to theadsefore the Board, were never tried, and are not
based upon the facts in the record. Contrary @oGharging Party’s suggestion, the Employer

never provided the Union with illegal kickbacksthe course of their relationship. Thus, the



Charging Party’s citation to th#ackson Engineeringase is misplaced. (C.P.’s Answering Br.
at 10-11.) In that case, an employer’s presidet poncealed kickback payments to the
union’s vice-president with approval of the uniopiesident. Jackson Eng'g C.265 NLRB
1688, 1688-89 (1982). That categorically did notur here, and the Board should reject the
Charging Party’s apparent accusation to the contrar

In addition, the Charging Party’s purported andrelyt self-serving contention that he
“subjectively felt there was domination” (C.P.’s gwering Br. at 10) is unsupported by the
record. In fact, Mr. Kruckenberg never testifiedlze trial regarding the above-captioned cases.
His conclusory allegation is also completely comtrto the facts in the record. As a past
President of the Union who was tasked with subngttccurate reports to the Department of
Labor, Neal Kruckenberg ironically in effect contienthat he served as president of a labor
organization while complicit in the actions thatreew claims violate the Act. SeeEmployer’s
Exceptions Br. at 14.)

B. THE BOARD SHOULD FOLLOW APPLICABLE COURT OF APPEALS

PRECEDENT AND FIND THAT THE FUNDING ARRANGEMENT AT

ISSUE CONSTITUTES MERE COOPERATION, NOT UNLAWFUL
ASSISTANCE.

Contrary to the ALJ’s findings, the Employer has mmlawfully assisted the Union
through its mere cooperation with an independempamny (Chesterman) which the Employer
allows to operate vending machines on the Emplgy@ioperty. As set forth in the Employer’s
brief in support of its Exceptions, such cooperatis lawful and cannot form the basis of a
violation of the Act, particularly when the Employand the Union have had an arm’s-length,
legitimate relationship that promotes the purpodetlee Act—i.e. cooperation between
management and laborSéeEmployer’'s Exceptions Br. at 21-22.)

At the expense of the Employer’'s employees ana theion, the Charging Party and the



General Counsel ignore the cases which distingbetiveen lawful cooperation and unlawful
assistance, and instead focus on the Board's ymagrdiecision in thé>ost Publishingcase, as
did the ALJ. The Board should not make the sanstakes. Rather, the Board should follow
the Seventh Circuit Court of Appeals decisionPiost Publishing which the Board and other
Circuit Courts have favorably cited.S€eEmployer’'s Exceptions Br. at 24 (collecting cases).
Indeed, the Board should follow its decision Modern Plastics in which it cited Post
Publishing and directly acknowledged that a union’s mere ipgcef revenue from vending
machines does not constitute a violation of the vben, like the instant case, it occurs in
isolation, with no other evidence of unlawful supgp@r domination. $ee Employer’s
Exceptions Br. at 24 (citindModern Plastics Corp.155 NLRB 1126, 1136, n.20 (1965)
(referring specifically to the conduct at issuePast Publishingas an example of conduct in
isolation that does not constitute a violationhaf Act).)

In NLRB v. Post Publishing Co311 F.2d 565, 567-70 (7th Cir. 1962), the Codurt o
Appeals overturned the Board’s decision and fourat it was entirely lawful for a union to
receive funds from an employer’s cafeteria and emffending machine. In that case, the
Seventh Circuit stated that a vending machine fupndelationship

is a permissible form of friendly cooperation desd to foster and resulting in

uninterrupted harmonious labor-management relgtiansl is not the form of

‘support’ designed to interfere with, restrain arecce employees in the free
exercise of their right to choose or change thaigaining representative.

See id.at 569-70. The Court of Appeals decisionPast Publishingis the most directly

applicable case and should be respected by thelBoar

1 In his answering brief, the Charging Party agaifies on the inapplicabl&trad case.

(C.P.’s Answering Br. at 9.) ItJtrad, the fact that a union received vending machine
revenue as its sole source of income was just actewthich the Seventh Circuit relied upon
in affirming the NLRB'’s determination that the emyér improperly contributed support to
the union. See Utrad Corp. v. NLRBI54 F. 2d 520, 522-23 (7th Cir. 197igh’g denied
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The new cases cited in the Charging Party’'s ansgeborief and post-brief letter are
inapplicable. In one, the employer offered to plag full-time salaries of the president and
benefit representative. (C.P.’s Answering Br. at(diting Titan Tire Corp. of Freeport, Inc. v.
United Steel, Paper & Forestry, Rubber, Manufactgri Energy, Allied Industrial & Service
Workers Int’l Union 734 F.3d 708 (7th Cir. 2013).) In another, thlyer paid the salaries of
union officers in certain contexts and engagedtieioconduct alleged to constitute domination
and support.NLRB v. Southern Bell Telephone & Telegraph, @29 U.S. 50 (1943).That has
not occurred here. In this case, employees dduide many regarding vending machine and
micro-market items to purchase. Their decisiomn@lresult in a small percentage of vending
machine revenue being provided to the Union. Thaplayer does not tell employees what
purchases to make, does not offer to buy employlesis snack items, and does not require
Union support through employee purchaseNor does the Employer pay the Union’s bills, as
the Charging Party and General Counsel allegeP.{€CAnswering Br. at 14; G.C.’s Answering
Br. at 7.) Importantly, the Employer has neveragegl in any anti-union action or any action
suggesting that it would ever threaten to elimirthie cooperative funding arrangement or fire
employees for “trying to buck the system” as theal@ing Party erroneously states. (C.P.’s

Answering Br. at 14).

The NLRB, and then the Seventh Circuit, did nodfithat receipt of vending machine
proceeds alone constituted a violation of the A8kee id. In coming to its decision, the
Seventh Circuit relied on a number of other faatsl @pecifically stated that “[t]aken
together, the facts here . . . add up to an unkabla picture of Company supportld. at
523. In other words, the union’s receipt of vegdmachine revenue was not dispositive
because the Seventh Circuit did not rely on thaglsifact, but instead relied on a number of
facts considered on the whole.

This case was cited for the first time in thetdagef letter from the Charging Party’s counsel
dated August 25, 2016, which the Employer’s coursetived on August 29, 2016.

Contrary to the General Counsel's assertion, 8%e commission of vending sales is not
Respondent’s “property.” (G.C.’'s Answering Br.2at5.) Instead, the vending sales are the
result of employees’ purchases.



In the Supreme Court case cited by the ChargintyPidwe NLRB determined that it was
a violation of the Act for an employer and uniondoter into an agreement recognizing the
union as the exclusive bargaining representativeeafiin employees when, despite the parties’
good faith belief, the union did not actually hawajority support. (C.P.’s Answering Br. at 13
(citing I.L.G.W.L.L. v. NLRB366 U.S. 731 (1961).) The case has no applitabiére because
the General Counsel's Complaints did not challetige Union’s majority support at the
inception of its representative status or otherwasel the legality of the Union’s representative
status was not at issue in this case. The ALJXgertion that the parties “sought to litigate the
full relationship” between the parties does notvte any consolation. (ALJ Decision at P. 22,
n.4.) The parties merely litigated the fundingaagement at issue in this case, which the
General Counsel's Complaint challengedSe€ Compl. 1 4.) Further, any issues regarding
formation of or support for the Union would falltside the Section 10(b) period and thus cannot
form the basis of a violation of the Act.

The Employer has not violated the Act by merelpwlhg Chesterman’s operation of
vending machines on the Employer’s property, atowathg Chesterman’s transmission of a
small portion of vending machine revenue to theodniThe case law is clear that such conduct
constitutes mere cooperation, not unlawful asstgaand that there must be additional unlawful
employer conduct before mere vending machine reveran justify a finding of unlawful
employer interference, domination, or support @h@n. The ALJ’s finding to the contrary is
erroneous, and the Board should sustain the Empdoli&ceptions to the ALJ’s Decision.

C. IFE_THE BOARD WERE TO APPROVE A REMEDY, IT SHOULD

APPROVE THE ONLY REMEDY SOUGHT IN THIS CASE (CESSAT ION

OF THE FUNDING ARRANGEMENT), WHICH IS THE ONLY REME DY
THAT IS NO BROADER THAN NECESSARY.

The Employer and the Union maintain an arm’s-lentih cooperative relationship



which serves the interests of the employees the@rJrepresents, and their lowa community.
Neither the Employer nor the Union should be peedlifor a relationship that is functional and
lawfully cooperative. Yet the ALJ recommended thest extreme of remedies, despite the fact
that the ALJ’s remedies are overbroad, there wafinaing of Employer domination, and the
ALJ’s recommended remedies were never sought bdmeral Counsel.

The NLRB’s own precedent acknowledges that no rgmstbuld be broader than
necessary to redress the alleged unfair laboripeactSeeEmployer’s Exceptions Br. at 30-31
(collecting cases).) In fact, the Eighth Circuéishdetermined that a union should not be
disestablished if there is no evidence of actuahidation—meaning actual employer control,
not mere employer assistanceSeéEmployer’s Exceptions Br. at 32 (collecting cages)he
ALJ did not find domination in this case, nor ditetGeneral Counsel allege domination in its
Complaint. §eeCompl. 11 4-5See generalhALJ Decision at P. 19, L. 36 — P. 23, L. 47; P, 26
L. 7-29.) Therefore, the ALJ's recommended ordentwbeyond the scope of the General
Counsel's Complaint and beyond the scope of this fafcthis case.

It is ironic, given the General Counsel's Complaitat the General Counsel has
opposed the Employer's Exceptions with respecth® ALJ's recommended remedy. The
General Counsel's suggestion that it now “suppones Judge’s proposed remedy” (G.C.’s
Answering Br. at 7) is convenient but not persuasiVhroughout this case, the General Counsel
confirmed that it only sought cessation of the fagdarrangement. Indeed, during pretrial
conferences regarding this matter, the General Sduepeatedly stated that the only relief the
NLRB sought was cessation of the funding arrangémdime General Counsel acknowledged
that the NLRB’s Division of Advice had directed t@e&neral Counsel to seek only cessation of

the Union’s receipt of revenue from Chestermanisaveg machines. The General Counsel and



the NLRB'’s Division of Advice did not view the facof this case as warranting a termination of
recognition remedy, and thus, no such remedy sHmelidhposed.

The supposed “additional evidence” (G.C.'s Answgridr. at 8) that the General
Counsel now claims supports a more expansive rerdedyg not properly do so and cannot be
relied upon. For example, as explained in the By®ls brief in support of its Exceptions, the
amount of funding the Union received is irrelevand falls outside the Section 10(b) period.
(SeeEmployer’s Exceptions Br. at 5, 10, 36.) Furtlsrgh amounts must be put in the context
of the approximately 1,565 number of Wells emplsyaad the fact that employees themselves
determine the amount of funds the Union receives i@&sult of their purchasing decision§e¢
Employer’s Exceptions Br. at 10, 29.) Similarlyhether Union officers or members were paid
in limited contexts for certain Union-related adias is irrelevant to the issue that was actually
litigated in this case (the Union’s funding sourcahd again falls outside the Section 10(b)
period.

The General Counsel acknowledges in its brief thase facts are “beyond what was
alleged in the complaint.” (G.C.’s Answering Bt.& SeeCompl. {1 4-5.) Such facts cannot
form the basis for finding a violation of the AcBee Montgomery Ward & Co. v. NLREB5
F.2d 760, 763 (8th Cir. 1967) (“Evidence withouswpporting allegation cannot serve as the
basis of a determination of an unfair labor practic Additionally, much of the conduct
referenced in the General Counsel’s brief occuongdide the Section 10(b) period, which began
on October 21, 2014. Such conduct cannot, as tenwitlaw, form the basis of a violation of
the Act.

There is no legitimate reason for the Board to e@&fca dysfunctional, unnecessarily

broad remedy, which was not even sought by the @e@ounsel and which is broader than



necessary to redress the supposed violation oAthe The only remedy that would narrowly

and properly redress the Employer’s alleged uré&bor practice would be to merely reform

Chesterman’s approach to sending a portion of wendiachine revenue to the Union. The
ALJ’'s recommended termination of recognition andolaagreement nullification remedies are
not directed toward a violation of the Act whicletiseneral Counsel alleged or which was
litigated in this case. Due process therefore aeimidhat the Board deny the ALJ’s termination
of recognition remedy and sustain the Employer’'sdpxions.

D. THE BOARD SHOULD TAKE ADMINISTRATIVE NOTICE OF THE
BOARD’S FINDINGS IN ITS 2005 CASE.

The Charging Party appears to believe that the &yeplseeks the Board to invoke
res judicata or collateral estoppel with respect to the Board&termination in Case No.
18-CA-17549 (“2005 Case”). (C.P.’s Answering Brl18.) Instead, the Employer seeks to have
the Board take administrative notice of the 2005eCaThe Board’s decisions and procedural
guidelines anticipate and permit the Board to taskeh administrative notice of its own
administrative actionsSeeFarmer Bros. Cq.303 NLRB 638, n.1 (1991) (“The Board may take
administrative notice of its own proceedingsEgrthgrains Co. 338 NLRB 845, 853-54 (2003)
(taking administrative notice of prior action asckground information); NLRB Bench Book
§ 16-201 (Oct. 2015). Taking administrative notices not require a reopening of the record
pursuant to Board Rule § 102.48(d)(1), as the G#n€ounsel seems to suggest. (G.C.’s

Answering Br. at 9%

* Because the Employer does not seek a reopenirtheofecord, the Employer need not

demonstrate why the documents related to the 2G¥e Could not have been discovered
prior to the hearing before the ALJ. As such, thses cited by the General Counsel are
inapplicable. (G.C.’s Answering Br. at 9.) At arage, at the time of the hearing in this case,
neither the attorneys of the Employer’s current €&ahCounsel's office, nor undersigned
counsel for the Employer, were involved with theaBis 2005 Case. (Castle Affidavit  2.)
The Employer’s undersigned counsel only became @whNLRB Case No. 18-CA-17549
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In its answering brief, the General Counsel nownwdathat the underlying files in the
2005 Case “no longer exist.” (G.C.'s Answering Bt 9.) It is ironic that Attorney
M. H. Weinberg, the attorney who represented bla¢hcharging party in the 2005 Case and the
Charging Party in this case, said nothing abouRf@5 Case during the entire proceeding of this
case, including at the 2016 hearing before the AlHad Attorney Weinberg done so, the
Employer could have subpoenaed Attorney Weinberth@iCharging Party in the 2005 Case in
an attempt to obtain access to the documentsia.isBut instead, Attorney Weinberg remained
silent with respect to the 2005 proceedings, otWlie was clearly aware.

The Employer requests that the Board take admatigér notice of the Board's
determination in the 2005 Case because the Emplogend be prejudiced in light of its
undoubted reliance upon the result of the 2005 -Gdsecontinuing the funding arrangement
which the Board’s 2005 Case vindicated. Neither @eneral Counsel nor Charging Party
Kruckenberg would be prejudiced by the Board nokmnta administrative notice of the 2005
Case of which they were directly, or at least cauwively, aware. The Board's 2005
vindication of the funding arrangement at issuéhis case, and the Employer’s reliance on that
2005 vindication, justifies the Board taking admtrative notice of the Board’s 2005 Case.

1. CONCLUSION

The Respondent Wells Enterprises, Inc. respectiidiyuests that the National Labor
Relations Board sustain the Respondent Employecspions in their entirety, and dismiss the

General Counsel's Complaints against the Resporitiaployer in their entirety.

in July, 2016 in the course of drafting the briefsupport of the Employer’s Exceptions to
the ALJ’s Decision. (Castle Affidavit  2.)
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Date: August 29, 2016

FOX ROTHSCHILD LLP

By:

}i‘o‘B«ert: C. Castle
Elizabeth A. Patton

Campbell Mithun Tower, Suite 2000

222 South Ninth Street

Minneapolis, MN 55402-338

Telephone: (612) 607-7000

Facsimile: (612) 607-7100

Email: rcastle@foxrothschild.com
epatton@foxrothschild.com

ATTORNEYS FOR RESPONDENT
WELLS ENTERPRISES, INC.
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