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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
LINWOOD CARE CENTER, Employer 
 
and 
       CASE 04-RD-157892 
SANDRA L. TRANSUE, Petitioner, 
 
and 
 
SEIU 1199 New Jersey, Union Involved 
 

EMPLOYER’S REQUEST FOR REVIEW OF ACTING REGIONAL 
DIRECTOR’S JULY 28, 2016 ORDER DENYING EMPLOYER’S MOTION 

TO HOLD ST. GOBAIN HEARING 
 

 201 New Operations, LLC d/b/a Linwood Care Center, as the successor 

employer to CPL (Linwood), LLC d/b/a Linwood Care Center (“Employers”), 

pursuant to Section 102.67 of the Board’s Rules and Regulations, hereby requests the 

Board to review and reverse the July 28, 2016 Order entered by Acting Regional 

Director Harold A. Meier (copy attached as Exhibit A) Denying Employer’s Motion 

to Hold St. Gobain Hearing in this matter (copy attached as Exhibit B); and, in 

support of such relief, states: 

1. This RD Petition was filed by facility employees on August 13, 2015 

seeking to schedule an election to determine if employees of Linwood Care 

Center in the unit described wish to be represented by SEIU 1199 New 

Jersey for the purposes of collective bargaining.  A prior RM Petition, also 
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involving documentation of employee wishes for an election, was filed on 

January 30, 2015 (Case 04-RM-145463). 

2. On August 18-19, 2015, the Regional Director, Dennis P. Walsh, entered an 

Order and Notice holding this RD Petition in abeyance pending the outcome 

of then pending ULP’s (copies of the Order and Notice are attached as 

Exhibits C & D), without holding any “St. Gobain hearing” and without 

making any determination that the pending ULP’s tainted the RD Petition. 

3. On September 2, 2015, Employer sought review of that August 2015 

actions by the Regional Director, which the Board denied by Order of 

February 10, 2016. 

4. The ULP’s that formed a basis of the Regional Director’s August 2015 

actions were consolidated for hearing as Cases 04-CA-146362 et al., in 

which consolidated matter, 201 New Road Operations, LLC was added as a 

party as the successor employer, due to the sale of the facility as of January 

1, 2016. 

5. A hearing was held in the consolidated ULP matters and an ALJ Decision 

was issued, to which the parties took exceptions to the Board, which 

exceptions are pending before the Board.  The ALJ Decision after the 

hearing (JD-27-16, April 5, 2016) made no determination that the ULP’s 

involved tainted or could have tainted the pending RD Petition. 
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6. On May 20, 2016, a related Request was filed with Board seeking to reopen 

and supplement nunc pro tunc the Board’s review of the related dismissal 

by the same Regional Director, Dennis P. Walsh, of the RM Petition, also 

seeking the decertification of the same Union for the same unit, on grounds 

of previously undisclosed significant allegations of bias (a copy of the May 

20, 2016 Request is attached as Exhibit E and incorporated by reference) 

(allegations substantial enough for the Board to impose a period of 

suspension as discipline). 

7. On June 3, 2016, the May 20, 2016 Request was denied. 

8. On June 10, 2016, a timely Request for Reconsideration of the June 3, 2016 

denial was timely filed and is still pending before the Board. 

9. On July 28, 2016, the Board’s Executive Secretary issued a Notice to Show 

Cause as to why the Board should not find that the related RM Petition is 

now moot in light of the fact that the original Petitioner is no longer the 

employer of the unit employees due to the sale of the facility, to which 

Notice both CPL (Linwood), LLC (the prior employer) and 201 New Road 

Operations, LLC , as the successor employer, as recognized in the related 

ULP matters, filed a timely response on August 9, 2016, noting that the 

alleged bias of the same Regional Director, who is currently still serving as 

the Regional Director, affected the RM Petition, the pending ULP matters, 

and this RD Petition. 
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10.  While the July 28, 2016 Motion to the Regional Director referenced the 

pending reconsideration request in the RM Petition matter, which involved 

conduct by the same Regional Director, the Acting Regional Director’s 

Order of July 28, 2016 denying the Motion found that the allegations of bias 

reflected in that pending matter (which are also specifically before the 

Board in another matter at Case 04-RC-161246 (Devon Manor)) “did not 

present any new facts or circumstances which would warrant the Region’s 

reconsideration of its decision to hold this petition is abeyance pending the 

resolution of the unfair labor practices charges referred to above.” 

11. Since the employees of Linwood Care Center have documented their wish 

to schedule an election to vindicate their rights under the NLRA for self-

determination for more than a year and a half without an election and the 

delay in scheduling the election may be the result of bias by the Regional 

Director who directly exercised his discretion to determine that no elections 

be held, there are compelling reasons for the Board to address the Acting 

Regional Director’s complete neglect of the issue in his Order since his 

error prejudicially affects the employees’ rights to self-determination under 

the Act and to address the need for clarification of Board policies permitting 

elections and steps to clarify the right to an election while possibly related 

ULP matters are being determined and substantial allegations are pending 

of Regional Director bias affecting the delay of the election.  
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12. The July 28, 2016 Motion denied by the Acting Regional Director sought to 

have a St. Gobain hearing to resolve the underlying question of whether any 

of the ULP’s involved can be shown to have tainted the RD Petition such 

that any further delay in vindicating employee rights to self-determination 

can be justified.  See also: Member Miscimarra’s statements in favor of 

Board reconsideration of its blocking policies in the Order of February 17, 

2016 in the RM Petition Matter and in 79 F.R. 74308 at 74430-74460 

(December 15, 2014).  The use of such “test proceedings” is supported both 

by the Board’s St. Gobain process and by the interests in administrative 

economy.  Where, as here, there is an administrative record with respect to 

the ULP allegations and there is no finding or argument that the 

determination of preclusive taint cannot be made from that record, the 

continuing delay in the determination of the taint issue clearly prejudices 

the employees seeking self-determination in their RD Petition, none of 

whom are alleged to have committed any ULPs or done anything that 

justifies the continuing denial of their rights to self-determination.  In 

addition, since the determinations to dismiss and delay decertification 

petitions were made in the discretion of a Regional Director whose actions 

are now subject to pending substantial allegations of bias in making such 

determinations (substantial enough for the Board to impose a period of 

suspension as discipline), even though proceeding with the elections and 
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assessing the taint issues afterward were clearly permitted under Board 

casehandling guidance, the balance of the equities and rights involved must 

be toward taking action to validate whether the facts involved in this RD 

Petition, filed months after the dates on which the ULPs were alleged 

committed, can support further delay.  Further delay is plainly unreasonable 

and not in the interest of employee rights under these facts.  The Regional 

Director made no determination that the alleged ULPs did taint the RD 

Petition, but merely applied Board guidance permitting it to be held in 

abeyance pending the disposition of ULPs that might have tainted it.  The 

Regional Director determined to deprive the employees of the right to free 

choice without a hearing or appropriate consideration of employee rights. 

Since more must be required to take away employees rights to self-

determination under the NLRA, the Board should overrule the Acting 

Regional Director’s determination to defer the employees’ Due Process any 

further. 

13. The Board has previously required some analysis of the extent to which pre-

existing unfair labor practices actually taint or impair employee free choice.  

See: Columbia Pictures Corporation, 81 NLRB 1313 (1949) (finding 

special circumstances); Maramont Corp., 317 NLRB 1035, 1036 (1995) 

(applying law of the case where the Board had previously determine there 

was no impairment); see also: Master Slack Corp., 271 NLRB 78 (1984) 
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(establishing test to evaluate causal connection between unremedied ULPs 

and subsequent employee expression of dissatisfaction with a union); St. 

Gobain Adhesives, Inc., 342 NLRB 434 (2004); Casehandling Manual 

Section 11730.3(c); see also: Enterprise Leasing Co. of Florida v. NLRB, 

No. 15-1200, U.S. Court of Appeals for D.C. Circuit (Decision issued 

August 5, 2016) (Slip Opinion at 23) (“Where unfair labor practices alleged 

to have tainted the decertification process are not directly related to that 

process, the Board applies the four-factor test articulated in Master Slack, 

271 NLRB 78, 84 (1984)), to evaluate the causal link between the violations 

and the decreased union support.”). 

14. The Board has already indicated that one of the ULP’s involved did not 

taint employee freedom of choice (Order of February 17, 2016 at FN1 in 

RM Petition).  

15. The continuing delay of the resolution of the employees’ RD Petition causes 

unnecessary tension in the workplace and places employers at a serious 

disadvantage in their relations with both employees and the Union.   Given 

that more than a majority of Employer’s employees have expressed their 

desire to vote on Union representation in a new election, the determination 

of whether there is a causal nexus between the ULP’s alleged and as shown 

before the ALJ and the RD Petition involved in this matter is both ripe and 

essential for the protection of the Employees’ rights of self-determination 
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under the NLRA.  See: Levitz Furniture of the Pacific, Inc.,  333 NLRB 

717, 720, 724 (2001) (“The Board has held that an employer violates 

Section 8(a)(2) by recognizing a union that lacks majority support or by 

continuing to recognize an incumbent union that it knows has lost majority 

support.”) (“Under Board law, if a union actually has lost majority support, 

the employer must cease recognizing it, both to give effect to the 

employees’ free choice and to avoid violating Section 8(a)(2) by continuing 

to recognize a minority union.”); see also: Fall River Dyeing & Finishing 

Corp. v. NLRB, 482 U.S. 27, 49-50 (1987) (disruption to employee morale 

and to their exercise of their organizational rights from uncertainties in 

resolution of representational issues); Chester ex rel. NLRB v. Grane 

Healthcare Co., 666 F.3d 87, 102-103 (3rd Cir. 2011) (citing same). 

16. While in Levitz, the Board, at FN1, adhered to its policy that employers may 

not withdraw recognition in a context of severe unremedied unfair labor 

practices tending to cause employees to become disaffected from the union, 

the Board in Levitz recognized that employee-initiated RD Petitions – such 

as that present in this case – present special circumstances that require 

protection of employee rights to self-determination guaranteed by the 

NLRA. 
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WHEREFORE, the Board should grant review of this matter and reverse the 

Acting Regional Director’s Order and Order that a St. Gobain Hearing be scheduled 

in this matter to determine whether there is any preclusive taint from the ULP’s on 

which the prior abeyance order is based and, if not, to then require that the election 

requested by the employees in their RD Petition be scheduled and conducted. 

 

Date:  August 11, 2016   Respectfully submitted, 

/s/ Louis J. Capozzi, Jr. 
Louis J. Capozzi, Jr. 
[Employers’ Legal Representative]    
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CERTIFICATE OF SERVICE 

 
 I hereby certify that, pursuant to Section 102.21 of the Board's Rules and 
Regulations, a true and correct copy of this Request for Review was served  
electronically sent to the email addresses of record noted below: 
 
Jay Jaffe, Senior Managing Counsel 
1199 SEIU United Health care Workers East 
310 West 43rd Street (9th floor) 
New York, NY 10036-3981 (by email to: Jayj@1199.org) 
(Union's Legal Counsel) 
 
Sandra L. Transue 
1432 Doughty Rd. 
Egg Harbor Township, NJ 08234-2252 (by email to: Sedes38@aol.com) 
(Petitioner) 
 
Dennis P. Walsh, Regional Director (Region 4) (recused) 
Harold A. Maier, Acting Regional Director 
National Labor Relations Board 
615 Chestnut Street (7th floor) 
Philadelphia, PA 19106-4404 (by e-mail to: Dennis.Walsh@nlrb.gov) 
 
 

 /s/ Louis J. Capozzi, Jr. 
Louis J. Capozzi, Jr., Esquire 

Respondent’s Legal Representative 
 
DATE:  August 11, 2016 
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UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 4 

Case 04-RD-157892 
 
 
SANDRA L. TRANSUE (Petitioner)  
and 
 
CPL (LINWOOD) LLC D/B/A  
LINWOOD CARE CENTER AND 
ITS SUCCESSOR  
201 NEW ROAD OPERATIONS, LLC 
D/B/A LINWOOD CARE CENTER (Employer)  
and   

 
1199 SEIU UNITED HEALTHCARE WORKERS EAST (Union)  
 

EMPLOYER’S MOTION TO HOLD ST. GOBAIN HEARING  

 Employer, by its attorneys, pursuant to Casehandling Manual Section 

11730.3(c), submits this Motion for the Board to conduct a hearing in this matter, 

as required by Section 11730.3(c) and Saint Gobain Abrasives, Inc., 342 NLRB 

434 (2004), to resolve any genuine issues of fact as to whether there is a causal 

nexus between alleged unfair labor practices and the filing of the decertification 

petition involved in this matter; and, in support of such relief states: 

1. The Petition in this matter was filed on August 13, 2015. 
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2. On August 19, 2015, the Regional Director notified the parties that this 

matter would be held in abeyance pending the resolution of the ULP’s in 

Cases 04-CA-146362, -146670 and -148705. 

3. On February 10, 2016, the Board denied review of the August 19, 2015 

decision. 

4. A hearing was held in the referenced ULP cases on February 8-10, 2016. 

5. During the pre-hearing proceedings in the related ULP cases Employer 

was advised by the ALJ at that time, after Employer indicated that two 

(2) weeks were needed for the hearing in order to cover the Saint Gobain 

taint issues, that the hearing on the ULP cases would not reach whether 

there was a causal nexus between the alleged ULP’s and the filing of any 

decertification petition; that the Saint Gobain  issue would be determined 

at a separate hearing; and, that putting on evidence on the taint issue 

would not be necessary during the ULP hearing. 

6. There is a separate Petition involved in Case 04-RM-145463, filed on 

January 30, 2015, which was dismissed on May 14, 2015 by the Regional 

Director, as to which the Board denied review on February 17, 2016, but 

which dismissal is pending the resolution of reconsideration requests to 

Board, the last filed on June 10, 2016.  



3 
 

7. As a result of the pending RM and RD petitions, employees at 

Employer’s nursing facility have been seeking to have the Board hold an 

election for them to express their free choice as to their representation for 

more than a year and a half without an election being held. 

8. On April 5, 2016, the ALJ issued his decision, JD-27-16, in the related 

ULP cases and transferred the proceedings to the Board. 

9. On May 2, 2016, the General Counsel filed Exceptions to the ALJ’s 

Decision. 

10.  On May 3, 2016, Employer filed Exceptions to the ALJ’s Decision. 

11.  To date, the Board has not issued a decision as to the filed Exceptions. 

12.  The ALJ’s Decision includes a recommended order that Employer 

bargain in good faith with the Union until a CBA or impasse is reached. 

13. Given that more than a majority of Employer’s employees have 

expressed their desire to vote on Union representation in a new election, 

the determination of whether there is a causal nexus between the ULP’s 

alleged and as shown before the ALJ and the RD Petition involved in this 

matter is both ripe and essential for the protection of the Employees’ 

rights of self-determination under the NLRA.  See: Levitz Furniture of 

the Pacific, Inc.,  333 NLRB 717, 720, 724 (2001) (“The Board has held 

that an employer violates Section 8(a)(2) by recognizing a union that 
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lacks majority support or by continuing to recognize an incumbent union 

that it knows has lost majority support.”) (“Under Board law, if a union 

actually has lost majority support, the employer must cease recognizing 

it, both to give effect to the employees’ free choice and to avoid violating 

Section 8(a)(2) by continuing to recognize a minority union.”). 

14. While in Levitz, the Board, at FN1, adhered to its policy that employers 

may not withdraw recognition in a context of severe unremedied unfair 

labor practices tending to cause employees to become disaffected from 

the union, the Board in Levitz recognized that employee-initiated RD 

Petitions – such as that present in this case – present special 

circumstances that require protection of employee rights to self-

determination guaranteed by the NLRA.   

15.  The Board has previously required some analysis of the extent to which 

pre-existing unfair labor practices actually taint or impair employee free 

choice.  See: Columbia Pictures Corporation, 81 NLRB 1313 (1949) 

(finding special circumstances); Maramont Corp., 317 NLRB 1035, 1036 

(1995) (applying law of the case where the Board had previously 

determine there was no impairment); see also: Master Slack Corp., 271 

NLRB 78 (1984) (establishing test to evaluate causal connection between 
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unremedied ULPs and subsequent employee expression of dissatisfaction 

with a union); St. Gobain Adhesives, Inc.   

16.  Since the alleged ULP’s giving rise to the Regional Director’s 

determination to hold this Petition in abeyance occurred more than six 

months prior to the filing of this Petition and there was no evidence 

presented at the hearing on the ULP’s indicating any nexus between the 

filing of this Petition and the alleged ULP’s, the continuing delay of 

Employees’ rights to self-determination in this matter is unjustified.  

Compare: Ryan Iron Works, Inc. v. NLRB, 257 F.3d 1, 13 (1st Cir. 2001) 

(Where Petition filed 4 weeks after ULP after employees returned from 

strike and 6 weeks after direct dealing ULP presented a “close question” 

of whether combined ULPs could reasonably be found to significantly 

contribute to loss of majority status in a withdrawal of recognition 

dispute).   

WHEREFORE, Employer requests the Board to schedule the Saint Gobain 

hearing for this matter. 

     Respectfully submitted, 

     /s/ Louis J. Capozzi, Jr. 
     Louis J. Capozzi, Jr., Esquire 
     [Employer’s Legal Representative] 

DATE: JULY 28, 2016 
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CERTIFICATE OF SERVICE 

 
I hereby certify that, pursuant to Section 102.21 of the Board's Rules and 
Regulations, a true and correct copy of this Motion to Dismiss in Part was served  
electronically sent to the email addresses of record noted below: 
 
Jay Jaffe, Senior Managing Counsel 
1199 SEIU United Health care Workers East 
310 West 43rd Street (9th floor) 
New York, NY 10036-3981 (by email to: Jayj@1199.org) 
(Union's Legal Counsel) 
 
1199 SEIU United Healthcare Workers East 
555 Route 1 South (3rd Floor) (by email to: Roz.Waddell@1199.org) 
Iselin, NJ 08830 
(Union) 
 
Sandra L. Transue 
1432 Doughty Rd. 
Egg Harbor Township, NJ 08234-2252 (by email to: cedes38@aol.com) 
(Petitioner) 
 
Dennis P. Walsh, Regional Director (Region 4) 
National Labor Relations Board 
615 Chestnut Street (7th floor) 
Philadelphia, PA 19106-4404 (by e-filing) 
 
 

 /s/ Louis J. Capozzi, Jr. 
Louis J. Capozzi, Jr., Esquire 

Respondent’s Legal Representative 
 
DATE:  JULY 28, 2016 
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UNITED STATES OF AlVIERlCA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

FOURTH REGION 

LINWOOD CARl<: CENTER 

Employer 
and 

SANDRA L. TRA.~SUE Case 4-RD--157892 

Petitioner 
and 

SEIU 1199 NEW JERSEY 

Union Involved 

ORDER POSTPONING HEARING INDEFINITELY 

PI,EASE TAKE NOTICE that the hearing in the above-entitled matter scheduled for 

August 21, 2015 is hereby postponed until further notice. 

Signed at Philadelphia, Pennsylvania this 18th day of August, 2015. 

~!~0 
rJ DENNIS P. "VALSH 

Regional Director, Fourth Region 
National Labor Relations Board 
615 Chestnut Street, Suite 710 
Philadelphia, P A 19106 
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UNITED STATES GOVERNMENT 
NATIONAL LABOR RELATIONS BOARD 

REGION 04 
615 Chestnut St Ste 710 
Philadelphia, PA 19106-4413 

Sandra L. Transue 
1432 Doughty Rd. 
Egg Harbor Township, NJ 08234-2252 

Bruce G. Baron, Esquire 
Capozzi Adler, PC 
PO Box 5866 
Harrisburg, P A 17110-0866 

Gentlemen and Ms. Transue: 

Agency Website: www.nlrb.gov 
Telephone: (215)597-7601 
Fax: (215)597-7658 

August 19,2015 

Louis Capozzi, Euire. 
Capozzi Adler 
1200 Camp Hill Bypass 
Camp Hill, PA 17011-3700 

Re: Linwood Care Center 
Case 04-RD-157892 

This is to confirm that the petition in the above-captioned case will be held in abeyance 
pending the resolution of the unfair labor practice charges in Cases 04-CA-146362, 04-
CA146670 and 04-CA-148705. These charges allege that the Employer violated employees' 
Section 7 rights by soliciting employees to sign a petition against the Union; promising improved 
working conditions or benefits to employees in order to discourage them from supporting the 
Union; creating the impression of surveillance of employee Union and protected concerted 
activity; interrogating and polling employees; and making a number of coercive statements to 
employees. The charges further allege several violations of Section 8(a)(5) of the Act by 
engaging in bad faith bargaining or making unilateral changes in employees' terms and 
conditions of employment. 

The National Labor Relations Board maintains a policy of holding in abeyance any 
representation case where pending unfair labor practice charges are filed by a party to the 
representation case, and such charges allege conduct of a nature which would have a tendency to 
interfere with the free choice of the employees if an election were to be conducted. See United 
States Coal & Coke Company, 3 NLRB 398, 399 (1937); Carson Pirie Scott & Company, 69 
NLRB 935, 938-939 (1946); Columbia Pictures Corporation, et al, 81 NLRB 1313, 1314 
(1949); NLRB Case Handling Manual, Section 11730. As the alleged unlawful conduct would 
tend to interfere with the free choice of employees in an election, further processing of the 
petition will be held in abeyance pending the resolution of the unfair labor practice charges. 

Right to Request Review: Pursuant to Section 102.67 of the National Labor Relations 
Board's Rules and Regulations, you may obtain a review of this action by filing a request with 
the Executive Secretary, National Labor Relations Board, 1015 Half Street SE, Washington, DC 
20570-0001. The request for review must contain a complete statement of the facts and reasons 
on which it is based. 
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Linwood Care Center 
Case 04-RD-157892 

- 2 -

Procedures for Filing Request for Review: A request for review must be received by the 
Executive Secretary of the Board in Washington, DC, by close of business (5 p.m. Eastern 
Time) on Wednesday, September 2, 2015, unless filed electronically. If filed electronically, it 
will be considered timely if the transmission of the entire document through the Agency's 
website is accomplished by no later than 11:59 p.m. Eastern Time on Wednesday, September 
2,2015. 

Consistent with the Agency's E-Government initiative, parties are encouraged, but 
not required, to file a request for review electrouically. Section 102.114 of the Board's Rules 
do not permit a request for review to be filed by facsimile transmission. A copy of the request 
for review must be served on each of the other parties to the proceeding, as well as on the 
undersigned, in accordance v"lith the requirements of the Board's Rules and Regulations. 

Filing a request for review electronically may be accomplished by using the E-filing 
system on the Agency's website at www.nlrb.gov.Oncethewebsiteisaccessed.click on E-Filc 
Documents, enter the NLRB Case Number, and follow the detailed instructions. The 
responsibility for the receipt of the request for review rests exclusively with the sender. A failure 
to timely file the request for review will not be excused on the basis that the transmission could 
not be accomplished because the Agency's website was off line or unavailable for some other 
reason, absent a determination of technical failure of the site, with notice of such posted on the 
website. 

Upon good cause shown, the Board may grant special permission for a longer period 
within which to file a request for review. A request for extension of time, which may also be 
filed electronically, should be submitted to the Executive Secretary in Washington, and a copy of 
such request for extension of time shou1d be submitted to the Regional Director and to each of 
the other parties to this proceeding. A request for an extension of time must include a statement 
that a copy has been served on the Regional Director and on each of the other parties to this 
proceeding in the same manner or a faster manner as that utilized in filing the request with the 
Board. 

cc: Office of the Executive Secretary (bye-mail) 

Very- trulv yours . /J 
• I 1/!/!JIl, 

DENNIS P. WALSH 
Regional Director 



Linwood Care Center 
Case 04-RD-157892 

Rose Przychodzki 
Linwood Care Center 
201 New Road 
Linwood, NJ 08221-1296 

Jay Jaffe 

- 3 -

New York's Health & Human Service Union 1199/SE1U 
310 West 43 rd Street, 9th Floor 
New York, NY 10036 

SEIU 1199 New Jersey 
555 Rt 1 S FI3 
Iselin, NJ 08830-3179 
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