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INTRODUCTION

Pursuant to 8102.46 (d) (1) and (2) of the Rules Ragulations of the Board, the following
is Respondents’ Answering Brief to the GC’s exaami (“GC’s Exceptions”) filed on May 27,
2016.

The GC filed a number of exceptions to the ALJ'sciB®n issued on March 20, 2016.
Although divided into nine-teen (19) separate ekoeg, these can be grouped into six (6) main
arguments as follows:

Argument A
The GC argues that the closing of MTS and TTS gshbelreviewed and found illegal under

Darlington. Respondents agree that the closing of MTS shbeldeviewed undebarlington,

but submits that under the facts thfis particular case, there is no evidence capable of
supporting the required legal findings that the Mdi8sing was motivated by a purpose of
chilling imminent unionization in the remaining pta of the single employer or that the
employer could have reasonably foresaw that saidirgy would likely have that effect.
Argument Ajnfra. As to the closing of TTS, Respondents contendithatoutside the purview
of Darlington, and ultimately that case’s analytical frameworkyiles no basis to conclude that
the closing violated Section 8(a)(8].
Argument B

Next, the GC excepts to the ALJ’s finding tl&breboard is not applicable to the case at
hand and contends that Respondents had an obhigatier the same to bargain the decision to
close MTS. Respondents, however, submits thagé tisemo decisional bargain obligation in this
case because by closing MTS Respondents complatsndoned a line of business and

completely closed the operation, which is a going-af-business decision akin to whether to be
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in business at all and the decision was furthermoteamenable to resolution through bargaining
with the Union. Argument Binfra.
Argument C

The GC also excepts from the ALJ’s finding that Breployer did not violate Section 8(a)(1)
and (3) by suspending Mr. Efrain Gonzalez. Respotslcontend that the record as a whole
clearly supports the ALJ’s finding that the dismpky action was not taken on account of any
protected conduct but for a violation of a well-kwmoand well-established work rulargument
C,infra.
Argument D

The GC then excepts from the ALJ’s finding thaetship did not unilaterally changed in a
material way its assignment of maintenance worlspRedents contend that the ALJ’s finding is
well-supported by the record as a whole which destrates that Intership simply acted in
accordance with a long lasting past practice, dedepy the Union, even during hiatus in the
Collective Bargaining Agreement, and that in angecd fulfilled its obligations under Section
8(a)(5).Argument Djnfra.
Argument E

The GC excepts to the ALJ’s finding that it failedshow that Intership unilaterally modified
its auto checker procedures. Respondents contahthiALJ’s finding is well-supported by the
record for it shows that there was no establisbad ind condition of employment regarding the
appointment of an auto checker and a pay guarariteght hours when these employees were
assigned to the terminal, and accordingly thereldcawt have been a unilateral change.

Argument Ejnfra.
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Argument F

Finally, the GC excepts to the ALJ’s rejection ofree of the remedies requested, and to his
alleged failure to provide for certain other renesdi Respondents contend that the ALJ’s
rejection of the restoration remedy is well-suppdrby the evidence and the subject was clearly
litigated. Furthermore, Respondents submit thextetlis no basis for changing the long standing
rule regarding search-for-work and work-relatedesges, that the proposed change in those rule
is inappropriate in any case, and that the cabarad does not warrant the extraordinary remedy
of notice readingArgument Fjnfra.

ARGUMENT

A. ANSWER TO GC'S EXCEPTIONS 1 TO 4 (CGC'S BRIEF IRUPPORT OF
EXCEPTIONS, SECTIONS llI-1V, P. 4-16)

The GC's first exceptions urge the Board to find@ation of 8(a)(1) and (3) in the closings
of MTS and TTS undebarlington®; a different theory than the one relied upon byAhd. The
GC invites the Board to delve into this analysisciase it determines that these closings
“constituted partial closings of Respondent’s olleoperations.” CGC's Brief in Support of
Exceptions, p. 2. {1Since an alternate theory — if the violation istaueed - contributes nothing
to the ultimate remedies, proposing an alternagergh for the same violation is an implicit
recognition of the weakness of the ALJ’s findingattthe closing of MTS and TTS were not
“partial closings.”

In advancing a different conclusion than that pegabby Respondenitto the argument that

the closing of MTS should be reviewed un@arlington,® the GC emphasizes the proximity of

1 Textile Workers Union v. Darlington Mfg. Co., 386 @63 (1965).

2 In their own exceptions, Respondents also conteritlat the closing of MTS should be reviewed under
Darlington. It explained at length, however, wmdaow said analysis should lead to a conclusian ttere was
no 8(a)(3) violation.

3 As part of his theory that the closing of both, Ma&i®l TTS, should be reviewed undrlington, the GC makes
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the MTS and TTS facilities and the testimony that Memployees went to TTS’ facilities.
CGC’s Brief in Support of Exceptions, p. Bhis is a transparent attempt to argue that the
Employer should have “suspected” something thaivat&d it to act with ill intent. Besides the
well settled legal dogma thatrfere suspicion cannot substitute for proof of afawnabor
practicé’ Lasell Junior College, 230 NLRB 1076, 1076, fn127(), the argument ignores the

record as a whole alis particular case.

The record as a whole in this case shawthat the MTS and TTS facilities were exactly at
the same distance when the Union filed a petitorepresent the MTS employees and did not
file a similar petition for or even informally regsted to represent the TTS’ employeés that
while MTS’ employees went to Intership and/or TESilities, they admittedly did not interact
with these employees, T. 216:22-217:20; that there was no evidence adduced during the
hearing to sustain that the MTS’ employees convermeotherwise discussed with the TTS’
employees about unionizings that the President of the Union admitted tHghe& Union was
not making efforts to unionize any employees dfettmmpanies [speaking about TTS among
others subsidiaries], T.1036:23-24, and|t]he reality is that | do not know the employeds o
these companies™T.1037:6-7; andv. that the TTS employees never conducted any type of
demonstration demanding union representation, 3B1M-19.

It is submitted that under the facts tbis particular case, there is no evidence capable of

a number of generalized statements that are ngiostgal by the evidence. An example of this is when GC
asserts at page 10 of his brief that “[tlhe ALXHer properly found that Respondents violated Sadi(a)(3) and
(1) of the Actby closing MTS andTTS and discharging the MTS andl' TS employees because they selected the
Union as their bargaining agent. (JD 21:35-38; 23:40)" Emphasis added. Neithetthie pages of the ALJ's
Decision cited by the GC nor in any other part loé Decision, the ALJ found that TTS was closed #@sd
employees discharged “because they [the TTS’ emsgiglyselected the Union as their bargaining agdhis afact
in this case, that TTS’ employepever selected the Union as their bargaining agent.

4 The parties stipulated that there was no formttipe to represent employees in of Intership’ssdiaries during
2012 or 2013. J.Ex. 1, 144-45.
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supporting the required legal findings that thesitlg of MTS was motivated by a purpose of
chilling imminent unionization in the remaining pta of the single employer or that the
employer could have reasonably foresaw that sadirgy would likely have that effect. As
admitted by the Union’s President, established g testimony of witnesses and further
illustrated by the lack of evidence to the contraingre was in fact no unionization activity. In
light of these particular circumstances, the prowirof the plants amount to nothing more than
“mere suspicion [that] cannot substitute for prooBiecause here the evidence undoubtedly
establishes that there was no imminent unionizaboehill or that could have been chilled with
the closing of MTS.

The GC contends that in February 2013 the UnioresiBent supposedly requested that the
TTS’ employees be included in the bargaining UW&EC's Brief in Support of Exceptions, p. 8-9.
Besides being completetpntroverted by the record®, this allegation does nothing to support the

argument. If indeed this exchange took place asated by the GCit happened months after

MTS closed. In the context of this case where there is altely no evidence to show

unionization activity and as admitted by the UnsoRtresident that by the time of the closing —

5 During the Hearing, the GC attempted to estalthéhalleged exchanged with a contemporaneouer lettitten
by the Union’s President. GC Ex. 38(b); T. 843: 824:1.A cursory review of the letter shows that it neither say
anything about including employees in any bargaining unit nor makes reference to TTS at all. GC Ex. 38(b).
During his testimony on September 21, 2015, Mr. dddo alleged that the reference to MTS in thereti@s a
mistake that he wanted to refer to TTS which aliibgevas the company he mentioned during his coiens with
Mr. Garcia. Besides the fact that Mr. Mercado giedsolutely no explanation as to why he waitedentban two
years (from the date of the letter — February P1,32- to the date of his testimony — Septembef@15) to clarify
the alleged error, Mr. Garcia contemporaneouslparded to Mr. Mercado’s letter. GC Ex. 39. In tésponse,
Mr. Garcia addressed the allegations regarding ME@8e in Mr. Mercado’s letter. Mr. Mercado neveugtt a
clarification to Mr. Garcia’s response on the bdbat he had allegedly not referred to MTS but 8T As if the
above were not enough, the alleged testimony thratMdrcado sought ifrebruary 2013 to have the employees of
TTS included in the bargaining unit of Intershipeditly and irreconcilablycontradicts the categorical statement
given by him inMarch 2013 (after he had allegedly had the exchange with@drcia in February 2013) in a Board
Affidavit that “[t{lhe Union was not making efforts to unionize amployees of these companig€3’ 1036:23-24)
and thatft]he reality is that | do not know the employeefkthese companieqT. 1037:6-7). And if the above above
were not enough, this testimony squarely contradii$ previous self-serving testimony that he did seek to
represent these employees for fear that the same that allegedly happened to the MTS' employegpba to
them. T.1033:20-1034:4.
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October 2012 — there was no unionization takingelavhat the Union purportedly requested in
February 2013 is incapable of establishing knowdedg belief of imminent unionization by
October 2012.

The GC also argues — as purported proof of a opileffect — that the Union President
testified that he did not attempt to organize thegleyees of the other subsidiaries because he
feared that Intership “would respond as it did WMA'S, by closing down the facility.CGC’s

Brief in Support of Exceptions, p. &hat is not an accurate statement of the record asa whole.

The record as a whole contains the Union Pressl&titement given iWarch 2013 (months
after MTS closing) to the effect thajtlhe Union was not making efforts to unionize any
employees of these companies [the subsidiari&s]L036:23-24, and thdft]he reality is that |
do not know the employees of these companie$Q37:6-7. Implying that the closing of MTS
was the cause of the Union’s alleged decision aotirtionize certain employees completely
ignores the facts that the Union had not begunusignization efforts whatsoever towards these
employees and were not even known at the time. Gls argument, therefore, is no supported
by the evidence because there was no unionizattinitg taking place that was suddenly
discouraged, slowed down or dissuaded.

The GC's argument that the closing of TTS shouldib&ved undeDarlingtorf is confusing.
The GC'’s urging of a finding of a violation undBarlington presupposes that the Employer
acted with the motive to chill unionizati@sewhere. This contention seems to hedge against the

weakness of the theory that TTS closed becaudeeqgirotected activity of its own employees.

6 Respondents are unaware of any Board’s decisidirefiiews the closing of an operation and the teatidn of
its employees undddarlington in a context where there was no unionization cagmia the affected facility. It is
hard not to see this argument as an attempt tdrohta8(a)(3) violation without having to complyttvithe first
element of the GC's initial burden und#éfright Line of establishing that the affected employees ergjage
protected conduct.
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In any case, in support of iBarlington's theory, the GC argues that the motive in closing
TTS was to chill the Union’s complains on behalttod Intership’s bargaining unit regarding the
alleged transfer of bargaining unit work to its aamion subsidiaries. GC’s Brief in Support of
Exceptions, p. 15The GC continues arguing that the closisgnd the message tioe | ntership
employees that they should refrain from any further orgamggactivity, and that if they were too
assertive in their bargaining demands Respondenitsdvalso retaliate against thenid, p. 16,
(Emphasis added)The first problem with this argument is that theehship employees were not

engaging in any organizing activiéynd there is absolutely no evidence on the record to support

such assertion. The second problem with the argument is thatefails to explain how is that
stopping the practice that the Intership’s emplsyeere complaining about — i.e. sending the
work to its non-union subsidiaries — could have ahiyling effect in the unionization activities
of the complaining unit or send a message not ttbbessertive in their demands. The closing
of TTS had absolutely no adverse consequence ttnéerghip’s employee. The only reasonable
foreseeable consequence that the closing of TT3d doave had, if true that the Intership
employees’ complaint played any role in the decdisizvas toencourage their assertive
demands. Darlington provides no basis to find a violation of Sectiof@)8) regarding the

closing of TTS.

7 There are a number of other intrinsic problems wite argument that Respondents were motivated &y th
Union’s grievance and arbitration procedure to €l8TS and TTS. The arbitration grievance was fie@005.
T.834:24-835:2. MTS was closed in October 2012ER8 in April 2013. The evidentiary hearings on grevance
were held in March, May and August 2010, and therdwvas issued on June 27, 2011. J.Ex. 3(b), md114.
Thus, the proposition that an Employer would vgaiten years in the case of MTS anelght yearsin the case of
TTS after the grievance was filed, more ttan years (MTS) or almoghree years (TTS) after the hearings of the
grievance andvell over a year after the award was issue to take actiorchdl vigorous contract enforcement
actions stretches the legal concept of causaligphe acceptable boundaries. In any case, thefjibe Arbitration
Award centered on the determination that MTS aneréhip were alter egos or single employers. J3HY, p. 13-
14. That was the determination at the center @ibpeal process, and the reasons why the Appsalvitladrawn.
After the closing of MTS, it made no sense to auundi litigating the nature of the business relatiimbetween
MTS and Intership. The Arbitration Award had abs$ely nothing to do with TTS.
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In sum, Respondents agree that the closing of Mitlld be reviewed undddarlington.
As more fully developed in their Brief in SuppoftExceptions (p. 32-35), however, the analysis
under this precedent does not support a finding 8ection 8(a)(3) violation. The TTS closing
is outside the purview ddarlington, and ultimately that analytical framework providesbasis
to conclude that said closing violated Section @a) In any case, as more fully developed in
Respondents’ Brief in Support of Exceptions (p.485for MTS and 47-48 for TTS), the record
as a whole establishes that MTS and TTS could aweé ltontinued operating and would have
closed absent any protected conduct. Accorditigé/allegations of violation of Section 8(a)(3)
regarding the closings of MTS and TTS should beniisec?

B. ANSWER TO GC’S EXCEPTIONS 2 TO 4 (CGC’S BRIEF IN SUPPORT OF
EXCEPTIONS, SECTION YV, P. 16-23)

The ALJ decided the question regarding the ple&tsdion 8(a)(5) violation for the closing
of MTS under Dubuqué. The GC, however, contends that it should be vesik under
Fibreboard® CGC's Brief in Support of Exceptions, p..1Both legal precedents cannot co-
exist. Dubuquewas decided to review cases whé&iibreboard is inapplicable. Thus, and
despite the GC’s claims to the contrary, the cdmarthat this issue should be reviewed under
Fibreboardis a direct challenge to the ALJ’s determinatioatDubuqueapplies.

Furthermore, the GC’s assertion that what trandpwgh MTS “was essentially a mere
substitution of one group of employees for anotfexforming the same kind of work’"CGC's

Brief in Support of Exception, p. 19is unattainable. Respondents in their BrieSupport of

8 It is very significant that in its exceptions, ti&C does not rely at all in Mr. Ryan’s testimony ttAia' S’
employees told him that they were talking with theion about organizing and that he (Mr. Ryan) infed Mr.
Sosa about it. This approach is consistent to t8en@t having presented Mr. Ryan during the heatingestify
about this. The fact that the GC is not relyingtlois testimony at all is yet another indicationtloé unsupported
nature of this finding. See Respondents’ Brief upgort of Exceptions, p. 40-44.

9 Dubuque Packing Co., 303 NLRB 386 (1991).

10 Fibreboard Paper Products v. NLRB, 379 U.S. 203{)9
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Exceptions already discussed at length how the@weeannot be centered in the core business of
the Parent Company but rather in the diminishediscontinued operation (p. 20-21), how the
closing of MTS entailed the discontinuation of ataict and separate identifiable operation that
cost over a MILLION DOLLARS a year to operate te #xtent that there is one less provider of
these type of services in Puerto Rico (p. 12-1&), low it is impossible to conclude in this case
that Respondents continue in the business of rishirly chassis and containers for proft,.
Respondents also explained at length how the feattRrank’s Chassis is repairing a miniscule
amount of Intership’®wn mission essential bomb-carts does nothing to ahadhg inevitable
conclusion that Respondents completely steppedafotlte business of refurbishing chassis and
containers for profit (p. 17-19). This case, thargails a change in the scope and direction of the
enterprise?

In taking exception with the ALJ’s finding that tleeonomic profitability of the operation
played a role in the decision to close MTS, the @ihts out that MTS sustained losses for
several years before closingcGC’s Brief in Support of Exceptions, p. 20-2This argument,
again, tries to ignore Respondents’ allegation in tllisec Respondents do not contend that MTS

closed simply because it was not profitabRespondents contend that MTS closed because it

needed the financial aid of | ntership to operate and | ntership could not provide that assistance

anymore. The evidence shows, the ALJ found and no one tigms¥ that MTS needed

11 CGC asserts at p. 20 of their Brief that “Respotsléailed to establish that MTS ever performed iicgnt

repair to outside companies as there is no doclanestiidence showing that MTS performed such oatsidrk.”

The assertion is striking not only because therenishallenged testimony regarding this — T. 73:9-18ut also
because CGC in the very same brief had argued 4ttipat “MTS also provided services to some of rstig’s

major clients such as Sea Star, Trailer Bridge Enogical.” Moreover, CGC had subpoenaed all MTSdices for
services rendered. Thus, if they wanted to chgélethe fact, there was no reason for not haviregl triSimilarly,

CGC spent a great amount of effort trying to give impression that MTS and TTS provided similavisess. This
theory was completely discredited during the heprin1452:6-1454:5; 1526:4-1528:24. This citatitm$he record
also clearly discredit any attempt to suggestTHa& repaired chassis.

12 The GC does not really challenge this fact. What®C is arguing is that Intership accepted this.-that MTS
needed its financial aid to operate — for years.
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Intership’s financial aid to operate, and that isigp was under significant financial duress. The
timing and causes for the financial duress arelaityiunchallenged as this tim&. There is no
evidence to suggest that Respondents allowed MTS$8ptrate during times Intership was
expected to and in fact lost mortySimilarly, the GC makes no suggestion as to hdarship
could have continued to provide financial aid to $While sustaining the losses it was facing
which was not the case during the previous y€afhe finding that economic profitability
played a role in the decision to close MTS is, ¢fane, clearly supported by the record.

Similarly, the gist of the GC’s argument is that Respondents were required to bargain with
the Union prior to closing MTSCGC's Brief in Support of Exceptions, p. Bill missing in this
argument is any suggestion as to how this decisias amenable to resolution through
bargaining with the union. As shown by the audiiedncial statements, MTS had an income
problem — it was not generating enough business\er its thercurrent expenses. MTS was at
the time operating at very low non-union cost. Td¢ase, therefore, is not one where the Union
could have rolled back union wages and benefitaiobetl through bargaining in order to avoid

closing’® and obtaining more refurbishing business is wetkioke a union’s control. There was

13 As it was the case during the hearing and in ttst Rearing Memorandum, the GC not only does noliehge
the departure of clients including that of Mediggrean Shipping Company, or the timing of these defess, but
does not even mention these undeniable facts irpartyof its theory of the case.

14 In fact, the GC asserts in its brief — p. 21 - thaT S’ losses on the books were long tolerated heedntership
is the profit maker of Respondents’ operations” thén fails to recognize the logical consequencdisfown
assertion: when Intership is no longer a profit exakcannot tolerate MTS’ losses.

15 The GC asserts in his brief — p. 21 - that “[a]pmyation of the size of Respondent would undoultédive
documents more carefully analyzing such a step ¢tbhsing of MTS] if it were truly based on econosmiic He,
however, does not clarify to what “documents” hedferring to. The record of this case has sevepalraisals
reviewing the value of the MTS’ property, which tB8&0 testified she ordered to verify the curredugaof what
she considered the guarantee for the loans madaténghip to MTS, it has an Opinion by a CPA regagdthe
consequences of different scenarios to disposeTd ,Mnd yearly annual audited financial statemefitte MTS’
operations. Respondents are not clear at all ad&b other “documents more carefully analyzinghsacstep” the
GC is making reference to.

16 As a matter of law, MTS could not have paid belmnmimum-wage salaries and a Union could not have
bargained or agreed to it. Therefore, the argurherdg goes beyond simply asserting that in the Byepls opinion
the Union would not agree to the needed concessidie argument here is that because there wascame
problem — operating at non-union level — there wahsolutely nothing the Union could have offerechtmid the
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no concession that the Union could have given igohations that could have solved the
problem that the income MTS was receiving was maiugh to cover its current expenses. The
decision to close MTS, therefore, did not turnhia teast on labor costs, and involved issues that
were not suitable for resolution through collectbargaining. The fact that the GC even at this
stage does not suggest otherwise is the best gwtion of this fact. It is submitted that under
these circumstances, there cannot be a SectiofbB@lation.

For all of the above explained reasons, the GQjsiraent —p. 22-23- that the closing of
MTS is not privileged unddfirst National Maintenance Corp. v. NLRB, 452 U666 (1981)is
misplaced and the cases cited in support of thateotion clearly distinguishable. Put in other
words, the cases cited by the GC neither involveguation where the employer abandoned a
line of business nor a situation where bargainiridp whe Union would not bring resolution to
the situation. So irEquitable Resources Energy C807 NLRB 730 (1992)in finding a
violation of 8(a)(5), which this Board upheld, tA&J distinguished the situation before him
from that inFirst Nationalnoting the following: “There [ifFirst National the employer actually
terminated a part of its business services andethployment of the employees rendering
services to that particular customer all at theeséime. . . [i]n the instant case, the Respondent
did not terminate a particular aspect of its opematat once, in which all of the laid-off
employees were working exclusively, because it wdwlve been unprofitable for Respondent to
render any additional service€quitable Resources Energy C807 NLRB at 750 The ALJ
further noted that “the Union and the employees hmigave offered concessions or other

suggestions to Respondent which might have avdhend imminent layoff.” 1d. Similarly,

closing. As established by the Financial Statemewén staying at the same cost, would not havédegiathe
closing.
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Continental Winding Co., 305 NLRB 122 (1981olved a situation where the Employer simply
began recruiting from Kelly Services to replace atépg employees from the bargaining unit
and the ALJ concluded in part by referring to adiaiss of the Respondent’s counsel that this
did not amount to a significant change in the scopélirection of the busines&€ontinental
Winding Co., 305 NLRBt p. 130, n. 5. Strawsine Mfg. Co., 280 NLRB 8B86)is a case
where the employer simply relocated the operatmrarother facility owned by it, a matter
clearly not privileged byrirst Nationalas noted by the ALJId at p. 560. Challenge-Cook Bros.
288 NLRB 387 (1988nvolved the Employer’s decision to eliminate onassification of the
bargaining unit (journeyman mechanic). In facg &LJ in that case distinguished the authority
cited by the Employer on the grounds that “[tjh#re employer completely closed its service
department and took itself out of the businesseofising equipment. . .[t]he credible evidence
in the present case would indicate that the aactibthe Respondent [in the case] was only
temporary.”ld at p. 401.

CGC'’s reliance orParma Industries Inc., 292 NLRB 90 (19&83o0has nothing to do with
the case at hand?armainvolved what can otherwise be described as a “Steéosing. In other
words, the joint employers there closed the pl&arifra) and sold the equipment to another
entity’” which continued to manufacture the same producttfe benefit of the selling joint
employers. In differentiating that scenario fr@aarlington, this Board noted that “[ijn other
words, the closing of Parma which with Wolverinenstituted a single employer was calculated
in part to suppress union activity on the succesparation that would continue to make auto

parts to fulfill Wolverine’s production orders.”Parma Industries Inc., 292 NLRB at 90, n. 5.

17 The acquiring entity did not exist before and wasrfed simply to buy the business from Parma. ¢t the
acquiring company was found to be a successor.
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Moreover, the Board also found that the closing salé of assets was predicated on labor cost,
which is clearly amenable to resolution throughgharing.

In sum, there is no decisional bargain obligatianthis case because by closing MTS
Respondents completely abandoned a line of busimessefurbishing chassis and containers
for profit — and completely closed the operatioihjch is a going-out-of-business decision akin
to whether to be in business at all. This decisi@s furthermore not amenable to resolution
through bargaining with the Union.

C. ANSWER TO GC'S EXCEPTIONS 5 TO 7 (CGC'S BRIEF ISUPPORT OF
EXCEPTIONS, SECTIONS VI AND VII, P. 23-30)

The GC excepts to the ALJ’s finding that Intersbyspended Mr. Efrain Gonzalez lawfully,
and that he would have been suspended even ibdemee of his protected conduct. The gist of
the GC’s argument is that it must be found that Monzalez was terminated because he
presented a grievance. The GC further arguesRbeapondent could not lawfully rely on the
rule it applied to suspend Gonzalez “because édcéffely prohibited him from exercising his
Section 7 rights.CGC's Brief in Support of Exceptions, p. 25.

To begin with the obvious, the Complaint does rleag nor did the GC raised before the
ALJ during the hearing the issue that the ruleueggion was illegal either on its face or in its
application. By not raising the argument in thargmng pleadings or before the ALJ during the
hearing, the GC waived it and cannot urge it nduto Workers Local 594 v. NLRB76 F.2d
1310, 1314 (6th Cir. 1985)'Since the Union failed to raise this issue itinaely fashion before
the ALJ, we hold that it waived this defenseéifg 272 NLRB 705 (1984).

Moreover, it is a well settled and longstandingeratknowledged by the Employer and the

Union that work-related grievances arising wheriisitip’s employees are working in Intership
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client’s facilities need to be directly broughttte attention of Intership's supervisors. T.1050:7-

12. The Union has sanctioned this policy and there is no written document exempting the sho
stewards from this rule. T.1050:13-18. This ruleswaeated because Intership’s clients do not
have a basic knowledge of the provisions of IntgrshCollective Bargaining Agreement
(“CBA”) with the Unions?® T.895:14-896:5. For the effective implementatidrhis rule, all the
employees and union-delegates have the mobile phanger of the VP in charge of the
operation, which is available 24 hours a day — seda&ys a week. T.896:9-12. As it is quite
evident, this rule does not prevent the presemtatiogrievances, it simply provides, with the
Union’s approval, a meaningful process on howdsa.

In this context, VP Garcia received a report from Rleynaldo Ortega, the supervisor of one
of its clients (Trailer Bridge), relating that Gaez had approached him with a work related
grievance and in the process addressed him witbssgwords”. R.Ex. 11(b). VP Garcia met
with Gonzalez and the Union delegates, at whicletir. Gonzalez had the opportunity to
explain what happened. T.901:2-8. Gonzalez additiat he approached the client’s supervisor
— T.773:12-14 - and the use of “gross words,” T:Z6#f VP Garcia then sustained a three-day
suspension for not “follow[ing] the procedur&sand for the disrespect toward the client’s
supervisor (related to the “gross words”). T.902b-That is exactly what the suspension letter

states. G.C. Ex.30(b).

18 The need for this rule is evident in the conteintership’s operation. Intership has hundreflsvarkers that
work in the facilities of its clients. Not proviatj for a work-related process where grievancesabe presented
directly to Intership’s supervisors would result ghaos and in grievances not being reported to gemnant.
Interhsip, as the workers’ employer, is the entitgt must and needs to address the grievancesfahd,situation
warrant, give the necessary instructions to comegtalleged contract violation(s). Moreover, gaeges need to be
addressed within a prescribed time period. Theguration of work-related grievances directly te dient, who
has no employer-authority to correct any violatibas no knowledge of the terms of the CBA, andessfho
consequence for untimely grievance resolution tiyedfects Intership’s ability to effectively maga the CBA.

19 Mr. Garcia is 23-year veteran of the US Army.
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The record is also perfectly clear, in that no onhe grievance process understood or could
have understood that the suspension was given $ecdonzalez presented a grievance. Indeed,
Mr. Gonzalez admitted the fact that during the stigation meeting VP Garcia asked him “why
you did not bring that issue to me?” T.774:21-2Also, Gonzalez admitted that just a few
minutes after he approached the client’s supervisocalled one of Intership’s supervisors — Mr.
Ramon Rivas — with the same grievance. T.774:15P@e Intership’s supervisor answered the
call and responded to his inquiry. Id. Yet no giboary action was taken because of Gonzalez’s
call to the Intership’s supervisor, and as admittexigrievance was addressed.

For the foregoing reasons, the cases cited by the@ inapposite to the issue at hand. In
the cases, the disciplinary action was takesause of the protected conduct. Here, the record as
a whole show that the disciplinary action was takeecause Mr. Gonzalez ignored a
longstanding work-rule sanctioned by the UnioBaltz Bros. Packing Co., 153 NLRB 1114,
1122, fn. 15 (1965)“It is well settled that an employee’s known uni@dherence and
prominence in union activity does not grant him aigyt to special treatment in case of clear
misconduct, or immunity from discipline or dischargr such misconduct. . . It would seem that
this principle should apply all the more stronglyd@n employee who stands in a position of
leadership..., and whose conduct can set an examgdldae more effect on other employees
than that of an ordinary rank-and-file worker.9ee also: Gates Rubber Co., 186 NLRB 837
(1970)for the proposition that concerted activities |tiseir protection if carried out in violation
to valid work rules.

It is respectfully submitted that the GC’s exceptghould be denied for the ALJ’s finding is

correct and well supported by the evideffce.

20 In arguing this exception CGC makes assertions dbanot reflect accurately the record as a whal&GC
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D. ANSWER TO GC’S EXCEPTIONS 8 TO 10 (CGC’S BRIEF IN SUPPORT OF
EXCEPTIONS, SECTIONS VIII & IX, P. 30-39)

The GC excepts from the ALJ's finding that Intepstdid not unilaterally change in a
material way its assignment of maintenance workhe RALJ’s finding on this subject is
substantially supported by the record.

The record as a whole in this case shows the fallgw: Intership calls employees to work
through a seniority list when the Company needsthE902:12-5;ii: there has never been a
substitute seniority list, T. 905:13-1di: the Company determines the amount of employees to
employ, T. 905:20-21tv: the Company have determined the amount of empdoy@employ

even at times when the contract isnot in effect, T.1052:18 — 25y. there is no guarantee of forty

(40) hours of work per week, T.905:24 — 906:1; 053:5- 25;vi: there are workers that work
forty (40) hours of work because of their senigrity906: 2 — 10yii: there are welders that do
not work forty (40) hours per week, T. 906: 22-238;. the Company has never sent to the Union

a list of the Maintenance Department employees #mat going to work the next day, the

argues at p. 24 of their brief that “Garcia mademention of the memo [R.Ex.11b] in his Board affidgrovided
shortly after the incident, or during prior testimyoat the hearing” as to imply that VP Garcia hatlacted based on
the report of the client’'s supervisor. That is wiiat the record reflects. In his Board Statemiint,Garcia clearly
stated that he had received an email by the cliepervisor summarizing the incident. T.966:1-8sAown by GC
Ex. 47(b) he had received this email on May 30,420¥r. Garcia had previously testified, that théew’s
supervisor sent an emaihd also put his statement in writing. T.965:16-1%d®&sely because CGC was making an
issue regarding the authenticity of the Memo, Redpats called the client’s supervisor, Mr. Ortegawitness with
no particular interest in the proceedings - to zamfit, which he did. T.1151:6-1152:4. CGC alsceghs at p. 24
that Mr. Garcia claimed that he relied on Ortega/stten statement” [without clarifying whether thare referring
to the email or to the Memo R. Ex. 11b] when dewidio suspend Gonzalez but “was forced to admit ttea
decision to suspend Gonzalez was made before iponedly received Ortega’s statement.” CGC cit€369:16-
18 and 969:19-22 in support of these assertionsur8ory review of the cited section of the Traipcclearly
reveals that the CGC'’s statement is not supporyetthd record. Note in this respect that Mr. Gahad received an
email from the client’s supervisor letting him knaf the incident on May 30 [2014] (a Friday). GC. &% (b),
T.964:8-23. The CGC also requests that an advefsgence be taken because Respondent failed tbtebtimony
from Ortega regarding what did happen. Responddidtsiot need to elicit the testimony of Mr. Ortegaarding
his version of the events — to which Mr. Garcia fradny case already testified- for the pertinargsiion was what
motivated the disciplinary actiolast-Matic Corp., 350 NLRB 1349, 1358-1359 (2¢0He Board’s role is only
to evaluate whether the reasons the employer peafffor the discipline were the actual reasons @renpretexts.”)
No adverse inference is justified in this case.
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supervisor call the employees direétyl. 521: 7-10; 908:11-22; arng: the employees with the
most seniority come to work unless they are toldto@ome because there is no work to be done
at the shop, T. 579:17-580:11.

In July 2014, the Company decided that it was mat@to repair chassis on a certain day of
the week, and that in another there was work for only omdder; accordingly, the most senior
welder was called to work four days per week, dreddecond most senior was called to work
three days per week. T. 907:18 — 908:10. This ot fiead happened before. T.576:24 — 577:16.
These two particular workers had been working 40rsier week because at those times there
was work available at the shop and they were th&t senior. T. 579:22-25.

The record, therefore, clearly demonstrates thatGbmpany did what it has always done:
call workers to work when it has work for them- “aseded” - and determine the amount of

employees to employ even — as recognized by therliniPresident at the times when the

contract has not been in effect. T. 1052:18-25. Because the Employer here antaddordance

to this long lasting practice there is no Secti¢a)@) violation?* Courier-Journal, 342 NLRB
1093 (2004). Here, as inCourier, “the past practice, accepted by the Union, pgeld the
Respondent’s actions.ld at p. 1094* Since this is what the ALJ decided, he was netrior as

to this claim of the Complaint.

21 The GC in its Brief in Support of the Exceptions,3i, asserts these employees “report to work agetyul
without the need to verify if there is any work fdrem” and cites p. 503 of the transcript in suppmrsaid
statement. Not surprisingly, neither p. 503 noy ather part of the Transcript support the statentbat any
employee reports to work without the need to veifithere is work available for them.

22 As testified by Mr. Garcia, this was due to thet that there was a “slow-down” of cargo and the @any was
putting away or stacking the chassis and stopp@ulgfthem. T. 907:21-25. GC asserts at p. 38oBhief that the
argument related to loss of clients “is obviousijated to labor cost.” Respondents are at a kgarding the
“obvious relation” that losing a client has witthta cost since there many different reasons fdiemtcleaving a
service provider.

23 What the Government pretends to do in this cade in effect impose on the Employer a guaranfeerty-
hours per week or a list of permanent employeeswtt@se concepts have never existed in Intership.

24 As noted in Courier, the privileged nature of tisian does not rest on the survival of the Managgim®ight
clause.
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Here, the evidence shows that the Employer in fiaet with the Union officials and they
acquiesced to calling these welders as the ComgiahyAs part of an agreement to put an end
to a strike, the Company agreed with the Union Haitt waiving any right” to discuss this issue
with the Union. R. Ex. 4(b), 14; T.908:23 — 909:®%.addition, Mr. Garcia agreed to stay his
decisior®® in order for the meeting to take place. T.910:1-Oh July 24, 2014, Mr. Garcia met
with the Vice President and Secretary Treasureligcuss among other things, the situation with
the welders. T.910:22 — 911:3. This meeting wdd héth these particular individuals because
the Union's President went on vacation and lefég¢hadividuals in charge. T.911:4 — 9; R. Ex.
14(b). The letter leaving these individuals inrgeadid not limit their authority in any way. R.
Exh. 14(b).

In their meeting, Mr. Garcia explained to these dvis officers everything regarding the
Company's decision not to call these particularded on certain da3fs and the officers
informed Mr. Garcia that they understood and jushted the opportunity to explain the situation
to the employees themselves. T.912:11- 913:7. Nadrnthem informed Mr. Garcia that they
needed to wait until Mr. Mercado returned.. ldlhe week after the meeting, Mr. Garcia went
back to not calling these employees on the padicdays previously discussed. T.912:8-12.
When this happened, none of the two individual$ thet with Mr. Garcia complained with him
that they had asked him to wait until Mr. Mercadturned from his vacations. T.913:13-22.

The GC argument that the testimony of Mr. Garcialsurd” - p. 33 — is misplaced. It fails

to understand that the parties — meaning the Emeplaryd the Union — are the best to understand

25 CGC argue in the brief that on July 21 the employees were on strike and that July 25 was a Holiday to give the
impression that Mr. Garcia did not rely stay the decision. The CGC are playing with semantics. Mr. Garcia
testified, and the CGC presented no evidence to refute him, that the affected employees worked during that week the
days the Company had previously decided not to do any work on chassis or to call only one welder. T.1004:7-16.

26 As testified by Mr. Garcia, he explained to the &h officers why the Company did not need to amnti to
repair chassis five days a week. T. 912:14-913:16.
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the particular situation facing the Company, anétthe long lasting practice at the work place
has been. This is illustrated by the Union Pregidecandid admission that the Company has
always determined the amount of workers to emplegneduring hiatus of the collective
bargaining agreement. The GC’s argument furthés ta take into consideration that — as
shown by the R. Ex. 4(b) — what the Union was egtrd in doing was to understand why the
Company did what it did. Once the reasoning beliireddecision was explained to the Union,
there is no reason to believe that it would havealeded a concession from the Employer to
acquiescence to what always has been the manndnian employees are called to work. The
record is certainly devoid of any evidence to tfieat that the Union were at the time requesting
any concession from the Employer in exchange figrltimg lasting practice.

Respondents respectfully submit that even if foisnd that the Company indeed needed
to bargain with the Union regarding this matter,ickhis denied, Intership fulfilled its
obligation, and therefore, there is no support&8aetion 8(a)(5) violation.

E. ANSWER TO GC'S EXCEPTIONS 11 AND 12 (CGC'S BRIEN SUPPORT OF
EXCEPTIONS, SECTIONS X & XI, P. 39-44)

The GC excepts to the finding that it failed to whithat Intership unilaterally modified its
auto checker procedures. The problem with thisraent is that — as the ALJ recognized — the

evidence fails to show that there wasuastantial andsignificant departure from anexisting

term and condition of employment. What the recelmdws was that there was a controversy
between the parties regarding the amount of cabe tdispatched from the Pier (Terminal) that

would trigger the appointment of an “auto checkand the guarantee pay that such assignment
entails.

The record as a whole in this regard shows thatn August 3, 2013 the parties agreed that
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Intership would assign an auto-check to its faesiin Pier M (the terminal) artlat they would

continue to bargain this matter; GC Ex.31(b); T.922:8-25i: what remained to be negotiated

was the pay guarantee for this assignment and whegnparticular checker was going to be
called upon; T.924:7-10ii. the Company followed up on the negotiations, R1k); T.925:5-
7; iv. before August 3, Intership were not assigningehgseckers for there would be absolutely
no reason to agree that it would do so if it wasaaly doing ity: after the August 3, 2013, the
parties met on numerous occasions to discuss dheuerms and conditions of employment of
the auto-checker in Intership's terminal, T.105419-925:23-25yi: the negotiations centered
around the subjects of the amount of cars necessamppoint the checker and the pay
guarantees for the assignment, T.924:11 — 925:54:1@ — 1055:15yii: the parties seem to
have reached an agreement on the pending isseeamibunt of cars to be dispatched needed to
trigger the assignment of an auto checker and alyegparantees for the assignment, R. Ex.8(b);
T.926:7-15;viii. the Union backed down from that agreement andqs®eg a different one - R.
Ex.9(b); T.932:6 — 11 — to which the Company did agree, T. 933: 21-935:1x. the Company
has not agreed to pay a checker assigned to dispatos in the terminal (Pier) eight hours of
guarantee, T.935: 15-2%: G.C. Ex.33 shows that during the period betwedénahnd December
2014, the Company was not paying checkers assign@idpatch autos in Pier M (Terminal) any
work guarantees, T. 937:5-942: 20.

In light of the above stated facts, the ALJ colsecetermined that the GC failed in
establishing that there was an established term camdition of employment regarding the
appointment of an auto checker and a pay guarariteght hours when these employees were

assigned to the terminal. What the GC seems tarpeing is that the Company should be
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paying the guarantee pay of eight hours becausexjpieed CBA — in his opinion — so provides.
CGC’s Brief in Support of Exceptions, p. 42 (“Thartges’ expired contract generally makes
reference to the dispatch area but does not distsigbetween the canopy and the terminal.”)
Although Respondents vehemently disagree with tiids Geading of the CBA (T. 935:22-

937:4), it submits that ultimately it is immaterial the question of the allegation of unilateral
change.

That is so because it is well settled that thisrBas not a contractual grievance fordhtor
purposes of a unilateral change allegation whagelsvant is the existence of a norm and the
substantial and significant departure from the saffilee GC’s theory fails in this case because
the evidence here shows that:prior to August 2013, the Company was not assgrany
checker to perform auto-checking duties in Piertiv terminal)ji. in August 2013, it agreed to
make this appointmersubject to the continue negotiations about the terms amdlitions for
this; iii. that the parties continued negotiating on theeissaf the amount of cars to be dispatched
needed to trigger the assignment of the checker thadapplicable pay guarantee for the
assignment, but there was no meeting of the miadarding these subjects; andthat there
had not been any established practice of payingkemeassigned to the auto-checker functions in
the terminal an eight-hours guarantee. The ALhdiderr in this allegation.

F. ANSWER TO GC'S EXCEPTIONS 13 THROUGH?#9CGC'S BRIEF IN SUPPORT OF
EXCEPTIONS, SECTION XII, P. 44-49)

1. The exception regarding the restoration remedy

Without excepting to the ALJ’s findings that MTSutd not operate without Intership’s

27 See:Mine Workers v. NLRB, 257 F2d 211 (CA DC, 1958)elmendent Petroleum Workers v. Esso Standard Oil
Co., 235 F2d 401, 405 (CA 3, 1956) for the propasithat contract violations are not an unfair latyaractice.

28 Respondents do not object to the posting of any Notice be done also in the Spanish language, for that is the
customary practice in Puerto Rico.
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financial aid or that Intership is currently undggnificant financial duress, the GC protests the
conclusion that a restoration remedy would causki@rhardship to Respondents. CGC’s main
contention is that the issue was not litigatefGC's Brief in Support of Exceptions, p. 41f.
anything was litigated in this case was Intershipiancial distress and its inability to continue
providing financial aid to MTS and TTS. Respondesttowing of Intership’s financial hardship
began with its Opening Statem&n{given before the GC started his case in chiefid a
constituted Respondents’ main line of defense tjinout this proceedings. It involved the
majority of Respondents’ documentary evidence aednajority of the testimonial evidence. In
addition to the contention that the restorationedynis not applicable to this case because there
is no correlating violation of the Act to justify, ithe ALJ’s finding is in any case proper and
supported by the record.

In support of this exception, the GC asserts thatet is no evidence that the machinery and
equipment that had been used by MTS and TTS wdssaliscardedCGC'’s Brief in Support of
Exceptions, p. 44Respondents presented into evidence the contifitttlve professional hired
to liquidate the business, R. Ex. 56(b), and tiestithat the machinery and equipment used to
perform the services at MTS were sold. T.1529:14-@Bnilarly, it presented photographs of the
MTS facilities being operated by the lessee. R.#xand b. The same holds true for TTS. As
shown by pictures and as testified by witnesses§ iBIclosed and emptied and is being offered

for rental. R. Ex. 38(a)-(e); T.1231:3-9n fact, in response to specific question of the ALJ,

CGC dated that they were not debating that these facilities were closed and empty. T.1231:25-

1232:5%

29 In fact, it started at the investigatory stage loése charges for it has been the consistent arguofen
Respondents throughout this whole process.

30 For this reason, it is incomprehensible to Respotsdinat the GC now asserts that “[t]here is ndevte that . .

. the TTS facility is vacant.” CGC'’s Brief in Sup of Exceptions, p. 44.
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The GC also asserts in support of this excepti@ the lease regarding MTS facilities
expires in February 2018 and that “[t{jhere has bmenexploration that the nature of the
relationship between Respondent and the lessee asmés length, and there is no proof or
certainty that the lease will be renewed or thawilt not be terminated before its expiration
date.” The Lease Agreement between the lessee di®iWwhs presented into evidence — R. EX.
58 — and in fact, the CGC has had a copy of itesitiee early investigatory stage of these
charges. This lease agreement has been in efbatinaously since March 2013 — in other
words, for more than three (3) years — and theeeadmost two-years remaining in the same.
The question, therefore, is not whether there ig @mof that it will not be terminated or
renewed but rather what proof there is that it Wobé terminated before expiration or not
renewed. As to the questions regarding the relshipnbetween Respondent and lessee, a simple
search in the Internet www.suncolors.com~ would demonstrate that Sun Colors Digital
Graphics Inc. (the lessee) is a well-establishesiness in Puerto Rico that has absolutely
nothing whatsoever to do with the shipping or stlewang business.

The question regarding the appropriateness of éetoration remedy was clearly litigated
during the hearing. The best way to exemplify thiby the undeniable reality that if any further
proceeding is ordered on this subject, Respondeotdd have to present exactly the same
evidence and make exactly the same arguments tle muring the hearings of this case. If
there were any areas to explore regarding thisestilthe GC should have explored them during
the hearing particularly because restoration wagmedy requested in the Complaint and

because these matters were in any case relev@@ tocase in chiet

31 In fact, the GC subpoenaed as part of the invesgtigaf these charges the evidence regarding the ma
disposition of the property, the machinery and ¢lagipment. They were in fact in a position to Eaje the
sufficiency and credibility of the evidence relatito sale and disposition of the machinery andpmygant.
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In light of the current state of the economy of Ru®ico, the unchallenged and established
fact that MTS and TTS cannot operate without tmaricial aid of Intership, as well as the
unchallenged and established fact that Intershipéer significant financial duress, a restoration
remedy would represent an insurmountable hardstipRespondents. Accordingly, the GC'’s
exception should be denied.

2. The exception regarding reinstatement

In addition to the contention that reinstatememtas applicable to this case because there is
no correlating violation of the Act to justify ithe GC’s exception regarding the alleged failure
of the ALJ to provide for this remedy is contingeathis restoration argument. To the extent
that, as discussed previously, the ALJ’s rejectbithe restoration remedy is well founded and
supported, the reinstatement remedy necessardyails.

In terms of the argument that Respondents shouldribered to reinstate the claimants in
Intership, the GC fails to take into consideratibat there is a distinct and separate bargaining
unit with its own rule for calling employees to Wwoand its own seniority rule. An order
requiring Intership to offer employment to the olants in this bargaining unit would affect the
seniority rights of a substantial amount of work#drat have an acquired right to be called to
work when work is available at this work place. r F@m solving any alleged violation, this
would create further and more complicated problescordingly, the GC’s exception should
be denied.

3. The request for search-for-work and work-relargdenses

On August 17, 2015, the GC filed a motion seekongbdify its desired remedies to include

the compensation of search-for-work and work-relagxpenses without regard to whether
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interim earnings are in excess of these expens&sing that granting this particular remedy
would require a change in Board Law, the ALJ reftsarant it. The GC excepts from this
denial and wants this Board to award search-folkkvexpenses and work-related expenses as a
separate, affirmative damage award, unconnectadeilom earnings.

This Board requested amicus briefs on the subject-eébruary 2015 as part of its
consideration oKing Soopers In¢.27-CA-129598and currently has this issue before it with
extensive briefing in numerous other caseg,(Tinley Part Hotel, 13-CA-14160€omponent
Bar Products, Inc., 14-CA-14506@0n-way Freight, Inc., 21-CA-135683, et al.

In addition to the contention that the requestadedies are not applicable to this case
because there is no correlating violation of thé #cjustify them, Respondents join with and
urge the legal arguments expressed in the emplidyee$s currently before the Board, and as
outlined herein. The Board should not change itgydstanding rule on search-for-work and
work-related expenses because:

* Such separate expenses constitute compensatorgdanamd the Act (specifically 29
U.S.C. § 160(c)) does not allow for such damagal; @ongress can amend the Act to
provide for such damages;

« The CGC does not point to any changed circumstaircéise American workplace
generally (or in this case in particular) that vaatra departure from the Board’s long-
standing rule that the Act does not allow for sseparate compensatory damages;

* The Board cannot grant compensatory damages uhdeAdt simply because the
EEOC and DOL have that authority. Congress spatifi@mended Title VII to allow for

such damages and the FLSA and EPA (DOL) statutdsregulations (authorized by
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Congress) specifically provide for such damages WhRB cannot unilaterally grant
such damages;

e The Board’s power is remedial, not punitive or peaad awarding such separate
expenses would grant claimants an unwarranted walindi’hich, by law, is penal in
nature. Claimants could easily obtain a windfall ‘lsgeking” unrealistic employment
opportunities in the vacation destination of th&woice, taking interim employment in
unaffordable residential areas and charging theessxgent to the former employer,
submitting receipts for personal travel, intermetphone use under the guise of a “work
search”; to name just a few; and

« Granting such damages would be inherently spewgelaind impossible to police given
the myriad incentives claimants would have to irven exaggerate such expenses if
wholly disconnected from the interim work earninguiry.

4. The request for notice-reading

The GC request a notice-reading remedy in this.cd$es remedy was not requested at the
time the Complaint was issued, and unlike the gadethe search-for-work remedy, the GC did
not move prior to the hearing to supplement hisrddsemedies to include this particular one.
For this reason alone, the request should be de@acdhay Drilling Co, 254 NLRB 239, 240 fn.

9 (1981)(“[T]o determine an issue of this magnitude wheis iraised for the first time [by the
General Counsel] as a post-hearing theory wouldepkn undue burden on Respondent and
deprive it of an opportunity to present an adequigéense.”),enfd. sub nom. Operating
Engineers Pension Trust v. NLREF6 F.2d 712 (9th Cir. 1982).

This Board has routinely recognized the extraomyimaature of the notice-reading remedy
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and reserves that remedy for cases involving flagnaervasive, and outrageous unfair labor
practices.Edro Corp, 362 NLRB No. 53Mar. 31, 2015) (declining to order notice reading
because that remedy applies to “unfair labor prastifthat] are ‘so numerous, pervasive, and
outrageous’ that such remedies are necessaryssipdie fully the coercive effects of the unfair
labor practices found”)McGuire Steel Erection, Inc324 NLRB 221, 221 (1997jinding that
employer’s unfair labor practices were not “so ftag, aggravated, persistent or pervasive, as to
warrant the imposition of [an] extraordinary rem8dydditionally, the Board does not order
extraordinary remedies in cases that involve diffiquestions of fact, law, and policee, e.g.
New Process Cp290 NLRB 704, 750 (1988jleclining to order extraordinary remedy because
the case involved “difficult questions of fact, laand policy”); Hanover House Indus233
NLRB 164, 178 (1977declining to order extraordinary remedy becalsedase raised “close
questions of law, giving rise to fairly debataldsues”).

As the evidence establishes, Intership has beermgdmnisiness since 1961. Throughout this
time, and even when it has had bargaining relatiqsswith three different unions for decades, it
has never been found to have committed an unfadr lpractice. Respondents are not recidivists
and have no history of labor malpractices. Theoastiand conduct that are here under review
took place during a time when — as found by the Ahd unchallenged by the GC — Intership
was under significant financial duress and neededct swiftly, a predicament that it had not
faced before. The legal positions Respondents havanced in these proceedings are well-
founded in existing law, well-explained and supedrioy evidence in the record. Although
Respondents are convinced that the law and the §agiport their position that no violation of

the Act were committed, it is beyond dispute tlngise allegations involve difficult questions of
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facts and law giving raise to fairly debatable essuThe number of exceptions taken in this case,
including those of the GC, is the best evidencethi§. Moreover, no argument has been
presented as to why the traditional notice — iniclgda version in Spanish — would not be
sufficient to advise the employees that the Boaas protected their rights, and to prevent and
deter future violations.

Accordingly, Respondents submit that a notice-megdemedy is inappropriate in this case.

CONCLUSION

There are still important elements missing in ttase for the GC to be able to establish the
pleaded violations. Given the unchallenged finditigat MTS and TTS could not operate
without the financial aid of Intership and thatdrghip is presently under significant financial
duress, the unanswered question of how Intershijfddeave continued to provide financial aid
to these subsidiaries while sustaining the lossems facing remains an insurmountable hurdle
to finding a Section 8(a)(3) violation. MisstatiRespondents’ defense as simply arguing that
MTS and TTS were closed because they were unpotditioes nothing to answer this question.

Similarly, arguing that Respondents should haveydiaed the decision to close without
explaining how the particular situation faced by $Tvas amenable to resolution through
bargaining with the Union or while ignoring that @to Rico has one less provider of
refurbishing services for chassis and containezschrar impediments to finding a Section 8(a)
(5) violation.

The same holds true for the GC’s remaining exceptioAs a matter of law, there is no
unilateral change violation in the absence of evi@edemonstrating substantial and significant

departure from an existing term and condition opkryment.
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For all the foregoing reasons, Respondents regplgctéquest that the Board deny the GC’s

Exceptions.

AFFIDAVIT OF SERVICE OF ANSWERING BRIEF TO CGC'S BR |IEF IN SUPPORT
EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE DECISION

The undersigned hereby certifies that a true andecb copy of this Respondents’
Answering Brief to GC’s Brief in Support of Excemtis to the Administrative Law Judge
Decision was served on this"lday of June 2016 upon the following persons thiogigail:

Counsel for the General Counsel:

Isis Ramos-Melendez, Esdgis.Ramos-Melendez@nlrb.gov
Manijee Ashrafi-Negroni, EsgManijee.Ashrafi-Negroni@nlrb.gov

Counsel for the Charging Party:
Elizabeth Alexander, EscEalexander@mmmpc.com

Respectfully submitted,
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/S/Antonio Cuevas Delgado IS/ Henry Gonzalez
Antonio Cuevas Delgado, Esq. Henry P. Gonzalez, Esq.
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Washington, DC 20036

Telephone: (787) 706-6464 Phone 202.973-2980
Facsimile: (787) 706-0035 Fax 202.261-3534
Email: acuevas@ckblawpr.com Email:gonzalez@gdvlegal.com
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