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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

RGIS, LLC, )
)

Petitioner/Cross-Respondent )
) No. 16-60129

v. )

)
NATIONAL LABOR RELATIONS )

)
Respondent/Cross-Petitioner )

PETITIONER/CROSS-RESPONDENT RGIS, LLC’S MOTION
TO STAY BRIEFING AND FOR SUMMARY DECISION

To the Honorable, the Judges of the United States
Court of Appeals for the Fifth Circuit:

Petitioner/Cross-Respondent RGIS, LLC (“Petitioner”), by

counsel, respectfully moves this Court to stay briefing in this appeal

and to enter a summary decision in Petitioner’s favor, granting its

Petition for Review and denying the National Labor Relations Board’s

(“NLRB’s” or “Board’s”) Cross-Application for Enforcement with respect

to the NLRB’s Decision and Order in RGIS, LLC and Clara Harris,

Case No. 28-CA-136313, reported at 363 NLRB No. 132, dated

February 23, 2016. See Exhibit A. In support of this Motion,

Petitioner states:
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1. This case is one of many involving a conflict between the

Board and federal and state courts over the lawfulness of employment

arbitration agreements waiving class and collective action procedures.

In 2012, a two-member panel of the Board issued D.R. Horton, Inc., 357

NLRB No. 184 (2012) (“D.R. Horton I”), holding for the first time that

the National Labor Relations Act (“NLRA”) prohibits employers from

requiring “employees covered by the Act, as a condition of their

employment, to sign an agreement that precludes them from filing joint,

class, or collective claims addressing their wages, hours, or other

working conditions against the employer in any forum, arbitral or

judicial.” D.R. Horton I, supra, slip op. at 1.

2. Following the NLRB’s issuance of D.R. Horton I, scores of

federal and state courts have rejected the NLRB’s reasoning, typically

in the context of enforcing employment arbitration agreements waiving

class and collective action procedures. See Murphy Oil, 361 NLRB No.

72 at 36 n.5 (“Murphy Oil I”) (Member Johnson, dissenting) (collecting

citations to dozens of federal and state courts rejecting D.R. Horton I);

see also Richards v. Ernst & Young, LLP, 744 F.3d 1072 (9th Circ. 2013)

(noting “that the only court of appeals, and the overwhelming majority
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of the district courts, to have considered the issue have determined that

they should not defer to the NLRB’s decision in D.R. Horton because it

conflicts with the explicit pronouncements of the Supreme Court

concerning the policies undergirding the Federal Arbitration Act”);

Sutherland v. Ernst & Young LLP, 726 F.3d 290 (2d Cir. 2013) (stating

that the court owed no deference to and declined to follow D.R. Horton

I); Owen v. Bristol Care, Inc., 702 F.3d 1050 (8th Cir. 2013) (refusing to

follow D.R. Horton I).1

3. This Court directly reviewed D.R. Horton I on the employer’s

petition for review and the NLRB’s cross-application for enforcement.

See D.R. Horton, Inc. v. N.L.R.B., No. 12-60031 (5th Cir. filed Jan. 13,

2012). This Court heard not only from the parties but also received

extensive briefing from numerous amici, including the Service

Employees International Union (SEIU), the American Federation of

Labor-Congress of Industrial Organizations (AFL-CIO), the National

Employment Lawyers Association, Public Justice, the U.S. Chamber of

Commerce, the National Retail Federation, the Coalition for a

Democratic Workplace, the National Association of Manufacturers, the

1 As an outlier, the Seventh Circuit, in contrast to nearly every other decision on the
matter, adopted the Board’s reasoning in Lewis v. Epic Systems Corporation, ---
F.3d ----, 2016 WL 3029464 (7th Cir. May 26, 2016).
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Equal Employment Advisory Council, the Council on Labor Law

Equality, the Society for Human Resource Management, and the

National Federation of Independent Business, among others. Id. The

Court also received and reviewed a law review article, which presented

“[a] thorough explanation of the strongest arguments in favor of the

Board’s decision.” D.R. Horton v. N.L.R.B., 737 F.3d 344, 362 n. 11 (5th

Cir. 2013) (“D.R. Horton II”).

4. After considering all of the arguments advocated by the

parties, amici, and legal scholars, this Court, like nearly every other

court to consider the issue, similarly rejected the NLRB’s reasoning

regarding class action waivers in arbitration agreements and declined

to enforce D.R. Horton I in relevant part. See id.

5. The NLRB petitioned this Court for en banc review of D.R.

Horton II, which the Court denied on April 16, 2014. D.R. Horton v.

N.L.R.B., No. 12-60031 (5th Cir. Apr. 16, 2014). The NLRB failed to

petition the Supreme Court for a writ of certiorari.

6. Following this Court’s issuance of D.R. Horton II, the NLRB

takes the position that it need not and will not acquiesce to any court

decision that rejects D.R. Horton I. See Murphy Oil I, supra, slip op. at
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2 n.17 (declining to follow D.R. Horton II). Instead, the NLRB re-

affirmed its commitment to D.R. Horton I in Murphy Oil I. Id.

7. This Court also reviewed Murphy Oil I on the employer’s

petition for review and the NLRB’s cross application for enforcement.

Murphy Oil USA v. NLRB, No. 14-60800 (5th Cir. Nov. 17, 2014). In

light of the fact D.R. Horton II is binding authority within this Circuit,

the NLRB moved the Court for en banc review at the outset to seek to

overturn D.R. Horton II. The Court denied the Board’s request for such

en banc review. Murphy Oil USA v. NLRB, No. 14-60800 (5th Cir. June

24, 2015).

8. On October 26, 2015, a panel of this Court unanimously

rejected Murphy Oil I and affirmed the Court’s adherence to D.R.

Horton II. Murphy Oil USA, Inc. v. N.L.R.B., 808 F.3d 1013 (5th Cir.

2015) (“Murphy Oil II”).

9. This Court again rejected the Board’s D.R. Horton I theory

in a third case in Chesapeake Energy Corp. v. N.L.R.B., 633 Fed. App’x

613, 2016 WL 573705, at *2 (5th Cir. Feb. 12, 2016) (“The parties also

agree that enforcement of the remainder of the Board's order is

precluded by this court's decision in D.R. Horton, Inc. v. NLRB.”)
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denying enf. in relevant part, Chesapeake Energy Corp., 362 NLRB No.

80 (2015).

10. On May 13, 2016, the Court also denied the Board’s second

petition for en banc review in Murphy Oil. Murphy Oil USA v. NLRB,

No. 14-60800 (5th Cir. May 13, 2016).

11. Despite the repeated rejection by federal and state courts of

the Board’s interpretation of the NLRA as banning class action waivers

in arbitration agreements and this Court’s thrice rejecting that

reasoning on direct review in D.R. Horton II, Murphy Oil II, and

Chesapeake Energy, the NLRB continues to vigorously pursue its policy

of non-acquiescence. In recent months, the Board has issued several

dozen decisions applying and expanding D.R. Horton I. Many of these

new decisions have generated petitions for review in this and other

Courts of Appeals. See, e.g., Cellular Sales of Missouri, LLC, 362

NLRB No. 27 (Mar. 16, 2015), enf. den’d in relevant part, Cellular Sales

of Missouri, LLC v. NLRB, --- F.3d ----, 2016 WL 3093363, at *2 (8th

Cir. June 2, 2016); The Neiman Marcus Group Inc., 362 NLRB No. 157

(Aug. 4, 2015) (pending in the Fifth Circuit as case number 15-60572);

Countrywide Financial Corp., 362 NLRB No. 165 (Aug. 14, 2015)
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(pending in Ninth Circuit as case number 15-72700); PJ Cheese, Inc.,

362 NLRB No. 177 (Aug. 20, 2015) (pending in the Fifth Circuit as case

number 15-60610); Leslie’s Poolmart, Inc., 362 NLRB No. 184 (Aug. 25,

2015) (pending in the Fifth Circuit as case number 15-60627); Hoot

Winc, LLC and Ontario Wings, LLC, 363 NLRB No. 2 (Sept. 1, 2015)

(pending in Ninth Circuit as case number 15-72839); Prof’l Janitorial

Serv. of Houston, Inc., 363 NLRB No. 35 (Nov. 24, 2015) (pending in the

Fifth Circuit as case number 15-60858); Nijjar Realty, Inc., 363 NLRB

No. 38 (Nov. 20, 2015) (pending in the Ninth Circuit as case number 15-

73921); Amex Card Servs. Co., 363 NLRB No. 40 (Nov. 10, 2015)

(pending in the Fifth Circuit as case number 15-60830); U.S. Xpress

Enterprises, Inc., & U.S. Xpress, Inc. & Justin L. Swidler, 363 NLRB

No. 46 (Nov. 30, 2015) (pending in the Fifth Circuit as case number 15-

60871); Price-Simms, Inc. D/B/A Toyota Sunnyvale And Richard Vogel,

363 NLRB No. 52 (Nov. 30, 2015) (pending the D.C. Circuit as case

number 15-1457); Brinker Int’l Payroll Co. L.P., 363 NLRB No. 54 (Dec.

1, 2015) (pending in the Fifth Circuit as case number 15-60859);

Citigroup Tech., Inc. & Citicorp Banking Corp. (Parent), A Subsidiary of

Citigroup, Inc. & Andrea Smith, 363 NLRB No. 55 (Dec. 1, 2015)
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(pending in the Fifth Circuit as case number 15-60856); Philmar Care,

LLC d/b/a San Fernando Post Acute Hospital and Juan Cortes, 363

NLRB No. 57 (Dec. 11, 2015) (pending in the Ninth Circuit as case

number 16-70069); Kmart Corp., 363 NLRB No. 66 (Dec. 16, 2015)

(pending in the Fifth Circuit as case number 15-60897); Advanced

Services Inc., 363 NLRB No. 71 (Dec. 22, 2015) (pending in the Eighth

Circuit as case number 15-3988); Citi Trends Inc., 363 NLRB No. 73

(Dec. 22, 2015) (pending in the Fifth Circuit as case number 15-60909);

The Rose Group d/b/a Applebee’s Restaurant, 363 NLRB No. 75 (Dec.

22, 2015) (pending in the Third Circuit as case number 15-4092);

Domino’s Pizza LLC, 363 NLRB No. 77 (Dec. 22, 2015) (pending in the

Fifth Circuit as case number 15-60914); Ross Stores Inc., 363 NLRB No.

79 (Dec. 23, 2015) (pending in the Fifth Circuit as case number 15-

60916); MasTec Services Co., 363 NLRB No. 81 (Dec. 24, 2015) (pending

in the Fifth Circuit as case number 16-60011); RPM Pizza LLC, 363

NLRB No. 82 (Dec. 22, 2015) (pending in the Fifth Circuit as case

number 15-60909); Solar-City Corp., 363 NLRB No. 83 (Dec. 22, 2015)

(pending in the Fifth Circuit as case number 16-60001); 24 Hour Fitness

USA Inc., 363 NLRB No. 84 (Dec. 24, 2015) (pending in the Fifth
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Circuit as case number 16-60005); GameStop Corp., et al, and Michelle

Krecz-Gondor, 363 NLRB No. 89 (Dec. 31, 2015) (pending in the Fifth

Circuit as case number 16-60031).

12. The NLRB likewise applied D.R. Horton I in this case in

disregard of this and other courts’ repeated rejection of the NLRB’s

theories underlying that decision.

13. In this appeal, RGIS petitions this Court for review of the

NLRB’s order finding that it violated the NLRA pursuant to D.R.

Horton I and Murphy Oil I.

14. The NLRB concedes this case is controlled by this Court’s

decisions in Dr. Horton II and Murphy Oil II. See, e.g., NLRB’s Motion

to Hold Case in Abeyance ¶ 4 (“The Board Decision and Order under

review here presents identical issues to those in Murphy Oil.”).

15. On June 6, 2016, this Court granted a Motion for Summary

Reversal in On Assignment Staffing Services, Inc. v. NLRB , Case No.

15-60642. That case, like this one, involved a petition for review of one

of the NLRB’s numerous decisions continuing to apply its D.R. Horton I

and Murphy Oil I decisions. See On Assignment Staffing Servs., Inc.,

362 NLRB No. 189 (Aug. 27, 2015). This Court did not require full
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briefing from the parties. Rather, it appears the Court granted the

Motion for Summary Reversal because there was no dispute that the

outcome was controlled by this Court’s decisions in D.R. Horton II and

Murphy Oil II.

16. Petitioner respectfully submits that the same reasoning

should apply here. There is no dispute that the sole issue to be

presented on appeal is already settled under the law of this Circuit.

There has been no intervening change in statutory law or Supreme

Court precedent. Cf. Jacobs v. Nat’l Drug Intelligence Ctr. , 548 F.3d

375, 378 (5th Cir. 2008) (“It is a well-settled Fifth Circuit rule of

orderliness that one panel of our court may not overturn another

panel’s decision, absent an intervening change in the law, such as by a

statutory amendment, or the Supreme Court, or our en banc court.”).

Moreover, as set forth above, this Court has already declined on at least

three occasions to reconsider D.R. Horton II on en banc review.

17. Granting this Motion for Summary Decision would conserve

the resources of the Court and the parties by avoiding full briefing on

issues that are already settled.
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18. Accordingly, Petitioner respectfully moves the Court to

grant this Motion for Summary Decision, summarily granting its

Petition for Review and denying the NLRB’s Cross-Application for

Enforcement based on this Court’s decisions in D.R. Horton II, Murphy

Oil II, Chesapeake Energy, and On Assignment Staffing. Petition also

respectfully moves the Court to stay further briefing in this appeal

pending the Court’s decision on this Motion.

Dated: June 10, 2016 Respectfully submitted,

s/ Ron Chapman Jr.
Ron Chapman, Jr.
Ogletree, Deakins, Nash, Smoak

& Stewart, P.C.
8117 Preston Road – Suite 500
Dallas, TX 75225
Telephone: 214-987-3800
Facsimile: 214-987-3927
ron.chapman@ogletreedeakins.com

Christopher C. Murray
Ogletree, Deakins, Nash, Smoak

& Stewart, P.C.
111 Monument Circle, Suite 4600
Indianapolis, IN 46204
Telephone: 317-916-1300
Facsimile: 317-916-9076
christopher.murray @ ogletreedeakins.com

Attorneys for RGIS
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CERTIFICATE OF SERVICE

I certify that on this 10th day of June, 2016, I caused this

PETITIONER/CROSS-RESPONDENT RGIS, LLC’S MOTION TO

STAY BRIEFING AND FOR SUMMARY DECISION to be filed

electronically with the Clerk of the Court using the CM/ECF System,

which will send notice of such filing to all registered CM/ECF users.

s/Ron Chapman, Jr.

25089183.1
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