UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

INTERNATIONAL SHIPPING AGENCY, Case 24-CA-091723;
INC. AND MARINE TERMINAL SERVICES, 24-CA-104185;
INC., AND TRUCK TECH SERVICES, INC. 12-CA-129846;
SINGLE EMPLOYER 12-CA-133402;
12-CA-135453;
and 12-CA 135704,
12-CA-136480;
INTERNATIONAL SHIPPING AGENCY, 12-CA-142493;
INC. AND TRUCK TECH SERVICES, INC. 12-CA-143597;
SINGLE EMPLOYER 12-CA-144073.
and
UNION DE EMPLEADOS DE MUELLES
(UDEM), ILA 1901, AFL-CIO

RESPONDENTS’ EXCEPTIONS TO THE ADMINISTRATIVE LAW J UDGE DECISION

TO THE NATIONAL LABOR RELATIONS BOARD:

COME NOW Respondents through their undersigned counsetespctfully state and
request as follows:

Pursuant to Section 102.46 of the National Labordafitens Board's Rules and
Regulations, Respondents by and through the umphedicounsel hereby files the following
exceptions to the ALJ's March 30, 2016 decision:

A. Respondents except to the ALJ's finding that Redpnts’ subcontracted MTS’

work or that they redistributed Intership’s chasgkeep functions to Frank’s
Chassis -seeALJ's Decision pg. 4:6; 18:40-41; 19:2-5; 19:10-fp2 20, n. 55;

21:35; 23:24-26 — on the grounds that the recadssl an evidentiary showing to

Page 1



support the same, and that in any case these simtudo not reflect the
evidence in the record as a whole.

Respondents except to the ALJ's finding thatNHI&S' closing is not a “closing
of part of a business” or a “going out of a bus&iesinder First National
Maintenance, 452 U.S. 666 (1981) — sk&kJ's Decision pg. 18:39-19:5.
Particularly, the ALJ’s finding was in error notlgras to his factual premise that
the MTS' services had been subcontractedinagpendentlyandin any case by
centering the analysis in the Parent Company's lbosiness rather than in the
dismantled line of business as it should have begansequently, Respondents
except to the ALJ's finding that 8(a)(5) was viethtfor not having bargained
with the Union the decision to close MTS$eeALJ's Decision pg. 17:36 - and
the corresponding section of the proposed Remedseg ALJ's Decision pg. 26-
30.

In the alternative, and in any case, Respondaispt to the ALJ's finding that
the General Counsel madgama facie showing undeDubuque Packing Co.,
303 NLRB 386 (1991) — séd J's Decision pg. 19:29 — and its corresponding
premise that the closing of MTS amounts to an actimaccompanied by a basic
change in the nature of the employer's operatiomi & the “scope and
direction of the enterprise”’seeALJ's Decision pg. 19:41. Particularly, the ALJ’s
finding is in error for coming to this conclusioacking evidentiary showing, in
contradiction to the record as whole including otfiedings, and on inapposite

precedents. Consequently, Respondents except taLikie finding that 8(a)(5)
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was violated for not having bargained with the UWnibe decision to close MTS -
seeALJ's Decision pg. 17:36 — and the correspondirgiae of the proposed
Remedies see ALJ's Decision pg. 26-30.

In any case, Respondents except to the Akdls silentio finding that an
obligation to bargain with the Union in MTS hadsam.SeeALJ’s Decision, pg.
17:34-37. In particular, the ALJ erred in simplysasing, without deciding,
that any such obligation had arisen even thouglRgspondents raised the lack of
such obligation in their answers to the Complditigated the matter during the
hearing, and thoroughly briefed it in their Post aHeg Memorandum.
Consequently, Respondents except to the ALJ'snignthat 8(a)(5) was violated
for not having bargained with the Union the decidio close MTSr its effects -
see ALJ's Decision pg. 17:36- and to the correspondsegtion of the
proposed Remediessee ALJ's Decision pg. 26-30.

In any case, Respondents except tosthiesilentio finding that the Union did

not waive its right to bargain regarding MT&eALJ’s Decision, pg. 17:34-37.
In particular, the ALJ erred in simply assumingtheut deciding, that the Union
did not waive any right it might had had to bargaimespect to MTS even though
the Respondents raised the waiver of such obligatiotheir answers to the
Complaint, litigated the matter during the heariagd thoroughly briefed it in
their Post Hearing Memorandum. Consequently, Refgus except to the

ALJ's finding that 8(a)(5) was violated for not hay bargained with the Union
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the decision to close MT@ its effects seeALJ's Decision pg. 17:36- and to the
corresponding section of the proposed Remedgese-ALJ's Decision pg. 26-30.
Respondents except to the ALJ's finding thatdlosing of MTS violated 8(a)
(3) without due regard toextile Workers Union v. Darlington Mfg. Co., 3808U
263 (1965) — sedLJ's Decision pg. 21:37. Particularly, the ALJegr in not
applyingDarlington to the case at hand, and in not finding pursuathe record
as a whole that there was no evidence capabletableshing purpose and effect
of chilling imminent unionization activities in thether part of the business.
Consequently, Respondents except to the findingtiieaclosing of MTS violated
8(a)(3) —see ALJ’s Decision, pg. 21:37- and to the correspondiagtion of the
proposed Remedies pertaining to a 8(a)(3) violatizeeALJ's Decision pg. 26-
30.

In the alternative, the ALJ erred in finding thatership would not have closed
MTS operation absent protected activitiseeALJ’s Decision pg. 23:24-25 fer
said determination lacks an evidentiary showingupport the same, and in any
case is not supported by the record as a wholedimgy what detracts from this
conclusion and the ALJ’s previous contradictoryedaiinations. Consequently,
Respondents except to the finding that the cloeinBITS violated 8(a)(3) see
ALJ’s Decision, pg. 21:37; 25:43- and to the copmsling section of the
proposed Remedies pertaining to a 8(a)(3) violatizeeALJ's Decision pg. 26-

30.
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Respondents except to the ALJ's finding that $T&nhployees engaged in
protected activity or “began considering unioniZimgd that the Employer had
any knowledge of the sameseeALJ's Decision pg. 24;7 — on the grounds that
the record lacks an evidentiary showing to supffe@tsame, and that in any case
these conclusion are in contradiction to the recasd a whole including
admissions from the Union's President. ConsequeRtgpondents also except
from to the ALJ's finding that the General Counseilt hisprima facie showing
underWright Linein regards to the closing of TTSseeALJ's Decision pg. 24; 6
— from the finding of an 8(a)(3) violation in regarto the closing of TTS see
ALJ's Decision pg. 21:37; 25:43 - and from the esponding section of the
proposed Remedies pertaining to a 8(a)(3) violatigee ALJ's Decision pg. 26-
30.

Respondents except to the ALJ's finding thatThé& closing was not a partial
closing because Respondents subcontracted TTS todrkbo Tech — sed\LJ's
Decision pg. 4;7- 8 & 23;40 n. 61 — on the grourttiat the record lacks an
evidentiary showing to support the same. Consdtpi&tespondents also except
to the ALJ's finding of an 8(a)(3) violation in @egs to the closing of TTS see
ALJ's Decision pg. 21:37; 25:43- and to the coroesling section of the proposed
Remedies pertaining to a 8(a)(3) violatiogeeALJ's Decision pg. 26-30.

In the alternative, Respondents except to thé'sAfinding that Respondents
would not have closed TTS operation absent praleativities —see ALJ’s

Decision, pg. 24:12-13 — on the grounds that ma$ supported by substantial
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evidence in the record as a whole including whatagdés from it and the ALJ’s
other contradictory determinations. Consequentigsg®ndents also except to
the ALJ's finding of an 8(a)(3) violation in regartb the closing of TTS see
ALJ's Decision pg. 21:37; 25:43- and to the coroesling section of the proposed
Remedies pertaining to a 8(a)(3) violatiogee ALJ's Decision pg. 26-30.

K. Respondent except to the ALJ's finding that Sosh Caraballo engaged in acts of
violence that violated the Act seeALJ's Decision pg. 16;27. Particularly, the
ALJ erred in not considering the totality of theccimstances, the lack of evidence
regarding interference with protected or even theoutested evidence to the
contrary even if the Charging Party's descriptiérihe events was credited.
Consequently, Respondents also except to the pomdsg section of the
proposed Remedies pertaining this alleged violatisee ALJ's Decision pg. 26-
30.

AFFIDAVIT OF SERVICE OF BRIEF IN SUPPORT OF RESPOND ENTS’
EXCEPTION TO THE ADMINISTRATIVE LAW JUDGE DECISION

The undersigned hereby certifies that a true amcecbcopy of this Brief in Support of
Respondents’ Exception to the Administrative LawgkiDecision was served on this"2iay of
May 2016 upon the following persons through email:

Counsel for the General Counsel:

Isis Ramos-Melendez, Esdgis.Ramos-Melendez@nlrb.gov
Manijee Ashrafi-Negroni, EsgManijee.Ashrafi-Negroni@nlrb.gov

Counsel for the Charging Party:
Elizabeth Alexander, EscEalexander@mmmpc.com

Respectfully submitted,
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ATTORNEY’S FOR RESPONDENTS:

/S/Antonio Cuevas Delgado IS/ Henry Gonzalez
Antonio Cuevas Delgado, Esq. Henry P. Gonzalez, Esq.

CUEVAS KUINLAM, MARQUEZ &
O’NEILL

Escorial Avenue No. 416, Caparra Heights
San Juan, Puerto Rico 00920

GONZALEZ DEL VALLE LAW
1250 Connecticut Ave., N.W., Suite 200

Washington, DC 20036

Telephone: (787) 706-6464 Phone 202.973-2980
Facsimile: (787) 706-0035 Fax 202.261-3534
Email: acuevas@ckblawpr.com Email:gonzalez@gdvlegal.com
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