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UNITED STATES OF AMERICA
BEFORE THE NATIONAL LABOR RELATIONS BOARD

INTERACTIVE COMMUNICATIONS )
INTERNATIONAL, INC. d/b/a INCOMM , )

)
Respondent, )

) Case No. 12-CA-155362
and )

)
KARINA NILDA RODRIGUEZ, an Individual, )

)
Charging Party. )

RESPONDENT INTERACTIVE COMMUNICATIONS INTERANTIONAL, INC.’S
EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S

MARCH 22, 2016 DECISION AND SUPPORTING BRIEF

Pursuant to Section 102.46 of the Board’s Rules and Regulations, Respondent Interactive

Communications International, Inc. d/b/a InComm (“Respondent”) files the following

Exceptions to Administrative Law Judge Keltner W. Locke’s (“the ALJ”) March 22, 2016

Decision (“Decision”).

1. Respondent excepts to the ALJ’s statement that “This case began June 6, 2015, when

the Charging Party . . . filed an unfair labor practice charge against the

Respondent . . . .” (Decision, p. 1, ¶ 1 of Procedural History.)

2. Respondent excepts to the ALJ’s finding that “Whether [Charging Party] engaged in

protected activity would have no legal relevance except for the General Counsel’s

argument . . . that the existence of such protected activity affects how an employee

reasonably would understand what the managers said.” (Decision, p. 3 l. 31 – p. 4 l.

3.)

3. Respondent excepts to the ALJ’s finding that Charging Party engaged in protected

concerted activity because “[t]he present record clearly shows that Rodriguez falls
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within the definition of an employee acting alone to initiate group action.” (Decision,

p. 3, n. 2.)

4. Respondent excepts to the ALJ’s failure to find that Charging Party’s testimony at the

hearing was deceitful regarding her statement that “I’m still not going to point people

out,” for whom she was allegedly speaking. (Decision, p. 5, ll. 26–28.)

5. Respondent excepts to the ALJ’s finding that Charging Party “clearly was engaged in

protected activity when she sought to enlist the support of other employees and speak

for them about working conditions.” (Decision, p. 6, ll. 12–14.)

6. Respondent excepts to the ALJ’s refusal to “reach a conclusion about whether

Rodriguez knew Barnett,” or to consider Charging Party’s denial in his credibility

analysis. (Decision, p. 6, n. 4.)

7. Respondent excepts to the ALJ’s finding that “[i]nstead of scheduling a time to meet

with Rodriguez, Liles had brushed her off by telling her to talk to her supervisor, a

supervisor who was too busy to talk.” (Decision, p. 7, ll. 44–45.)

8. Respondent excepts to the ALJ’s finding that “Kitler’s reply began by paying lip

service to Rodriguez’ concerns and then ignored them . . . .” (Decision, p. 8, ll. 3–4.)

9. Respondent excepts to the ALJ’s finding that “[p]erhaps a student of bureaucratic

finesse would admire how deftly Kitler had passed the buck, attributing the problem

to Liles . . . but offering no help in solving it. In other people, Kitler’s email

reasonably could elicit some degree of frustration . . . .” (Decision, p. 8, ll. 9–12.)

10. Respondent excepts to the ALJ’s conclusion of law that “Respondent violated Section

8(a)(1) of the Act by prohibiting an employee from discussing terms and conditions

of employment with other employees at any time on the Respondent’s property, and
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by threatening employees with discharge if the discussed terms and conditions of

employment with other employees while on Respondent’s property.” (Decision, p. 18,

l. 37 – p. 19, l. 1.)

11. Respondent excepts to the ALJ’s findings “credit[ing] Rodriguez’ testimony” and that

“Jackson made the statements she attributed to him.” (Decision, p. 17, l. 45 – p. 18, l.

1.)

12. Respondent excepts to the ALJ’s recommended order and accompanying appendix in

its entirety. (Decision, p. 19–22.)

13. Respondent excepts to the ALJ’s failure to grant or otherwise rule on Respondent’s

Motion to Correct Transcript, which was properly e-filed with the NLRB Division of

Judges on February 16, 2016. (See Attachment A.)
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BRIEF IN SUPPORT OF EXCEPTIONS TO THE DECISION OF THE
ADMINISTRATIVE LAW JUDGE

Pursuant to Section 102.46(b) of the Board’s Rules and Regulations, Respondent submits

this brief in support of its exceptions to the ALJ’s decision.

I. Preliminary Statement

This matter was heard before the Honorable Keltner W. Locke, Administrative Law

Judge, on January 13 and 14, 2016 in Jacksonville, Florida. The only issue raised by the

complaint was whether Respondent’s managers made four specific statements, and if so, whether

those statements interfered with, restrained, or coerced employees in the exercise of their Section

8(a)(1) rights. (Complaint, ¶¶ 4–6.) Respondent’s main defense to these allegations was to

challenge the credibility of the Charging Party, Karina Rodriguez (“Charging Party”), who made

these allegations as part of a desperate and self-serving campaign to delay or stop Respondent’s

Annual Shift Bid process in which she was unlikely to receive a preferable shift for the following

year. (Respondent’s Post-Hearing Brief, Section IV.B.)

The ALJ found that Respondent’s defense was largely successful. He repeatedly

discounted Charging Party’s testimony, describing it as “sketchy,” “self-contradictory,” and

“contrived,” and noted that her “interest in the outcome of this proceeding, which began with the

unfair labor practice charge she filed, may have made her testimony a bit partisan.” (Decision, p.

3, ll. 16–19; p. 4, l. 17; p. 17, l. 28.) In sum, the ALJ found that Respondent’s witness, Patricia

Kitler, was a more reliable witness than Charging Party, and he credited Kitler’s testimony to the

extent that it conflicted with Charging Party’s testimony. (Decision, p. 6, ll. 21–22.)

The ALJ erred, however, by crediting Charging Party’s testimony regarding statements

allegedly made by Klea Jackson, Respondent’s Director of Human Resources during a June 25,
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2015 meeting. Even though Jackson did not testify at the hearing, the ALJ should have declined

to credit Charging Party’s sketchy and self-serving testimony regarding the implausible alleged

statements made by Jackson. See Sioux City Foundry Co., 323 NLRB 1071, 1071 (1997) (noting

that “the Board may decline to credit the testimony of interested witnesses, even though such

testimony is not contradicted”).

The ALJ made two key errors regarding evidence that would have further eroded

Charging Party’s credibility and supported a decision to completely discredit her testimony.

First, he revoked a portion of Respondent’s subpoena duces tecum that sought correspondence

between Charging Party and John M. Barnett, III, a former employee of Respondent and

Charging Party’s former co-worker, regarding Annual Shift Bids and an NLRB charge

previously filed by Barnett. Second, he refused to reach a conclusion as to whether Charging

Party was untruthful when she twice testified that she did not know Barnett even though they

worked a few feet away from each other for months.

Respondent requests that the Board reverse the ALJ’s decision to credit Charging Party’s

sketchy and self-contradictory testimony with respect to the June 25, 2015 meeting. In the

alternative, and in light of the ALJ’s refusal to consider plainly relevant evidence of Charging

Party’s untruthful and biased testimony, Respondent respectfully urges the Board to remand the

case to the ALJ with instructions to enforce Respondent’s subpoena duces tecum (with respect to

requested item #2) and issue new credibility findings and conclusions of law based on the

documents produced by Charging Party.

II. STATEMENT OF FACTS

A. Background
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1. Respondent’s Relevant Business. Respondent engages in the business of servicing

prepaid gift cards and other similar products. Respondent’s call center located in Jacksonville,

Florida manages inbound customer service telephone calls for the customers of Respondent’s

clients/retailers. (Tr. 48, ll. 17–19.) The vast majority of the employees in the Jacksonville Call

Center, including Charging Party, are Customer Service Representatives (“CSRs”) who answer

incoming phone calls from customers twenty-four (24) hours a day. (Tr. 163, ll. 2–9.) At the

time of the hearing, the Jacksonville Call Center employed approximately 270 CSRs. (Tr. 163,

ll. 2–3.) Scheduling CSRs’ shift coverage is a challenging task, and therefore once an employee

is assigned to a shift, that shift will generally not change, except for once a year during an annual

mandatory shift bid. (Resp. Ex. 9; Resp. Ex. 11.)

2. Annual Shift Bids. All eligible employees are required to participate in the Annual

Shift Bid process. (Resp. Ex. 9; Resp. Ex. 11.) The opportunity to choose a shift is based on

employee performance during the relevant time period immediately preceding the specific

bidding period: the highest performing employee gets to choose first, second highest performer

bids second and so on until all eligible employees have chosen shifts. (Resp. Ex. 10; Resp. Ex.

12.) Performance is calculated based on four scored categories. The “Quality” component

accounts for 40% of the overall performance score. “Talk Time” “Attendance” and “Schedule

Adherence” each account for 20% of the overall score. (Resp. Ex. 9; Resp. Ex. 11.)

3. Respondent’s unique communication system. Unlike those of more traditional

employers (such as manufacturers), Respondent’s Jacksonville employees normally receive

announcements, Call Center updates, instructions, product information and similar data at their

work stations/terminals, via Respondent’s intranet. (Tr. 19, ll. 13–25; Tr. 20, l. 1.) And, also

unlike many other employers, Respondent does not generally provide its Call Center employees
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with their own company email accounts for purposes of communications. Instead, Call Center

employees are simply advised to be mindful of Intranet updates and announcements while at

work. (Tr. 19, l. 24 – Tr. 20, l. 1; Tr. 47, ll. 18–24.) Respondent follows these procedures to

secure customers’ highly sensitive financial information.

4. Charging Party’s work history at Respondent. Charging Party has worked at the

Jacksonville call center since July 15, 2013 as a bilingual CSR. (Tr. 16, ll. 11–22.)

B. The 2014 Shift Bid

Charging Party’s first Annual Shift Bid was in June 2014. As described above, CSRs

were ranked according to a formula described in the shift bid announcement. (Resp. Ex. 9.)

Though she was ranked 10th out 24 bilingual CSRs in 2014, Charging Party was one of 6 CSRs

who refused to bid on shifts during their assigned times. (Resp. Ex. 10; Tr. 65, l. 24 – Tr. 66, l.

1; Tr. 169, l. 7–9.) Instead of bidding on shifts as she was required to do, Charging Party

testified that she held out and was eventually offered a shift that “more closely met my needs.”

(Tr. 66, ll. 5–11.) Charging party admitted that she initially held out of the 2014 shift bid

because none of the schedules that she could have initially chosen “would work for me.” (Tr. 66,

ll. 15–17.) Respondent eventually gave Charging Party the Monday through Friday shift, which

would work for her, after “something open[ed] up all of a sudden” during the actual bidding

period. (Tr. 66, ll. 18–24; Tr. 170, ll. 1–3.) Charging Party ultimately had the “good luck” to

accept a suddenly-vacated shift. (Tr. 67, ll. 2–5.)

John Barnett was another CSR who had refused to participate in the shift bid process in

2014. (Tr. 170, ll. 6–8.) He and Charging Party had assigned cubicles a few feet away from

each other for nearly three months in the summer of 2014, before and during the shift bid. (Tr.

193, ll. 20 – Tr. 195, ll. 6; Tr. 195, ll. 16–21; Tr. 197, ll. 1–12; Resp. Ex. 15.) Following his
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refusal to participate during the 2014 bidding process, Barnett filed a charge in Case No. 12-CA-

141723, claiming constructive discharge because of protected concerted activities; his charge

was dismissed (and not appealed) on January 28, 2015. Referred to as a “related case” during

the instant hearing (Tr. 12, ll. 19–23), a copy of the Regional Director’s actual dismissal letter is

appended to this brief (as Attachment B), as it was to Respondent’s Brief to the ALJ.

C. The 2015 Shift Bid

Respondent announced the 2015 shift bid on the company’s intranet on June 8, 2015.

(Resp. Ex. 11.) The announcement included detailed instructions for submitting bids, as well as

an explanation of how rankings would be determined—the same formula used for the 2014 shift

bid. (Id.; Resp. Ex. 9) The rankings were released on June 19, 2015. (Tr. 20, ll. 2–6; Resp. Ex.

16, p. 2.) Charging Party dropped from 10th out of 24 bilingual CSRs in 2014 to 18th out of 25

in 2015, solely due to her attendance and tardiness issues. (Tr. 168, ll. 24 – Tr. 169, ll. 3 [2014

ranking]; Tr. 173, l. 25 – Tr. 174, l. 3 [2015 ranking]; Resp. Ex. 6; Resp. Ex. 10; Resp. Ex. 12.)

After a flurry of her own activity, Charging Party was eventually bumped up three (3) spots in

the rankings. (Resp. Ex. 2.) From this new shift bid position, Charging Party chose a 9:00 a.m.

to 6:00 p.m. Sunday through Thursday shift. (Id.)

Beginning on June 22, the Monday after shift bid rankings were released, Charging Party

deluged her supervisor and Employee Relations Manager Patricia Kitler with a series of emailed

questions, obviously designed to obscure and obstruct the shift bid process. (Resp. Ex. 16; G.C.

Ex. 2.) Then, at 6:08 p.m. on June 23, 2015, Charging Party created a JIRA ticket on

Respondent’s intranet. (Resp. Ex. 13.) JIRA tickets are “trouble tickets” normally used by

CSRs to flag specific customer issues. (Tr. 176, ll. 16–18.) Charging Party used the JIRA ticket
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system to leave a note asking coworkers to leave a comment on the JIRA ticket inquiring

whether anybody else wanted their scorecards prior to the shift bid. (Resp. Ex. 13.)

Immediately after creating the JIRA ticket, Charging Party left a piece of paper in the

break room with the JIRA ticket number on it and stating “comment if you need scorecard.” (Tr.

185, ll. 1–21; Resp. Ex. 14.) When she was notified of the sign nearly two hours later, Ms. Kitler

emailed Customer Care Manager Eugenio Robleto at 7:48 p.m. directing him to remove the sign

because “it was not approved.” (Resp. Ex. 14.)

JIRA tickets cannot be deleted from Respondent’s intranet, and employees have the

ability to comment on any JIRA ticket.1 (Tr. 25, ll. 11–15.) Employees can find JIRA tickets in

the system by searching for key words in the summary of the ticket or by entering the JIRA

ticket number. (Tr. 56, ll. 2–7.) No employee ever commented on the JIRA ticket created by

Charging Party, and there is no evidence that Charging Party ever discussed the JIRA ticket or

her complaints in the JIRA ticket with any employee before or after she posted it. (Tr. 55, ll. 23–

25; Tr. 61, ll. 5–19; Tr. 178, ll. 7–15; Resp. Ex. 13.)

D. Charging Party’s Posters

The next morning, around 9:00 a.m. on June 24, 2015, Charging Party posted four large neon-

colored posters around the office.2 (Tr. 57, ll. 23–24; G.C. Ex. 3(a)–3(d).) She taped two of the

posters over the locked glass bulletin board in the break room; posted a third poster in the break

room under a television; and a fourth poster in the stairwell to the parking lot. (Tr. 24, ll. 16–17;

Tr. 27, ll. 7–9; Tr. 59, ll. 20–25.) Each poster contained the number for the aforementioned JIRA

1 When Ms. Kitler learned of Charging Party’s JIRA ticket, she changed the status from “Open” to “Resolved,”
changed the “Customer Name” from “Karina Rodriguez” to “NA” and indicated that the “Resolution” was
“Completed.” Ms. Kitler did not alter the substance of Charging Party’s Description in the JIRA ticket, nor did Ms.
Kitler alter Charging Party’s Comment to the JIRA ticket. (Resp. Ex. 13.)
2 The Parties stipulated that the original neon colored posters, reduced/reproduced in G.C. Ex. 3(a)–3(d), are
approximately 24 inches tall and 30 inches wide. (Tr. 28, ll. 20–22.) All told, that accounts for approximately 2,880
square inches—20 square feet—of brightly-colored postings.
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ticket and the text “Comment for your scorecards,” “Months Evaluated for Shift Bid November –

April.” (G.C. Ex. 3(a)–3(d).) Ms. Kitler’s unrebutted testimony was that “everybody” asks for

permission before posting notices in the breakroom. (Tr. 181, ll. 7–9.) Even after Ms. Kitler

informed her of Respondent’s policy, Charging Party never sought permission to post anything

in the break room. (Tr. 192, ll. 3–5.)

E. The June 24, 2015 Meeting

Shortly after Charging Party’s shift began at 9:00 a.m., Manager Kelly Liles, Senior

Manager Eugenio Robleto, and Ms. Kitler met with Charging Party in Mr. Liles’s office to

discuss her unapproved posters. (Tr. 32, ll. 4–24.) Charging Party did not receive any discipline

in any form for her unauthorized posters. (Tr. 130–131.)

F. The June 25, 2015 Meeting

Klea Jackson, Respondent’s Director of Human Resources happened to be in Jacksonville

for previously scheduled meetings on June 25. (Tr. 190, ll. 16–19.) Because he had previously

discussed company policies with Charging Party, he took the opportunity to meet with her while

he was in Jacksonville. (Tr. 191, ll. 8–10.) Before noon, Mr. Jackson convened a meeting with

Charging Party and Ms. Kitler in an empty office, in which Charging Party’s unapproved posters

were discussed. (Tr. 190, ll. 1–14.)

III. Argument

This case hinges solely on Charging Party’s credibility. The ALJ repeatedly discredited

Charging Party’s testimony and held that Respondent did not violate Section 8(a)(1) during the

June 24, 2015 meeting because Charging Party’s testimony directly conflicted with that of

Respondent’s credible witness, Patricia Kitler. However, the ALJ erroneously credited Charging

Party’s “sketchy” “contrived” and “self-contradictory” testimony regarding the June 25, 2015
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meeting because it was not directly contradicted by Kitler’s testimony and the other meeting

participant, Klea Jackson (located in another state), did not testify at the hearing. (Decision, p.

17, ll. 28–31.) The ALJ also erred by refusing to consider relevant evidence regarding Charging

Party’s overall credibility—evidence that would have supported a decision to completely

discredit Charging Party’s testimony. Respondent therefore requests that the Board reverse the

ALJ’s decision to credit Charging Party’s testimony regarding the June 25 meeting. In the

alternative, Respondent urges the Board to remand this case to the Administrative Law Judge to

consider the relevant evidence and issue new findings regarding Charging Party’s overall

credibility on the subject of the June 25, 2015 meeting.

A. Respondent never engaged in protected concerted activity.

Even though the complaint does not allege that Charging Party ever actually engaged in

protected concerted activity, the ALJ made conflicting statements in dicta regarding whether

Charging Party’s activity was in fact protected. For instance, the ALJ noted “in passing” that

Charging Party’s activity was protected concerted activity because it “falls within the definition

of an employee acting alone to initiate group action.” (Decision, p. 3 n.2.) Later, the ALJ noted

that “an employee’s request to examine her scorecards is not a complaint about wages, hours, or

other working conditions, and no one reasonably would consider such a request to be a

complaint.” (Decision, p. 12, ll. 10–12.) In other words, Charging Party’s instigations regarding

her and other employees’ scorecards—on her posters, in the JIRA ticket, and in her

conversations with Kitler and Jackson—was not protected activity, even if it was concerted.

The ALJ cited five cases for the proposition that Charging Party engaged in protected

concerted activity as a lone employee acting to initiate group action. However, every one of

those cases involved an employee’s attempt to initiate group action with respect to protected
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activity. See, e.g., Kvaerner Phila. Shipyard, 346 NLRB 390 (2006) (attempting “to correct a

perceived error in the employees’ payroll deductions for union dues and medical expenses”)

(emphasis added); Meyers Indus. (II), 281 NLRB 882, 883 n.16 (1986) (noting that the Wagner

Act’s purpose was to “vindicate the exercise of associational rights for attaining improved wages

and working conditions”) (emphasis added); Globe Sec. Sys., 301 NLRB 1219 (1991)

(employees were involved in “efforts to reform the Respondent’s pay policy and other terms and

conditions of employment”) (emphasis added); and Alaska Pulp Corp., 296 NLRB 1260 (1989),

enfd. 944 F.2d 909 (9th Cir. 1991) (union employee’s letters to management and newspapers

urging support for a strike was both “protected” and “concerted” activity) (emphasis added). Of

course, the Board has been clear that an action could be concerted but not protected. See, e.g.,

Fresh & Easy Neighborhood Mkt., 361 NLRB No. 12, pp. 3, 7 (2014) (holding that “employee

conduct must be both ‘concerted’ and engaged in for the purpose of ‘mutual aid or protection,’”

and noting that the concept of “mutual aid or protection” focuses on whether the employee

“approached her coworkers with a concern implicating the terms and conditions of their

employment”) (emphasis in original).

This makes intuitive sense. For instance, imagine that Charging Party had spray-painted

Respondent’s doors with a message asking coworkers to unite against the naming of the new

goldfish in a decorative bowl in Patricia Kitler’s office. Such actions might be “concerted” in

that the spray-painted exhortations could be considered preparation for or an attempt to initiate

group action. But the actions would not be “protected” because a complaint about Kitler’s

goldfish’s name does not implicate the terms and conditions of the workers’ employment. Even

if the complaint did involve terms and conditions of employment, the manner in which the
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exhortation was made—spray-painting the Respondent’s doors—would be an improper means,

taking it out of the confines of “protected” activity.

As the ALJ suggested, Charging Party’s actions in posting the JIRA ticket and hanging

the oversized posters in unapproved locations was not protected activity because (a) those

actions did not involve a complaint about wages, hours or other working conditions; and (b) the

means that Charging Party used to push her self-serving campaign to postpone the shift bid—

using the JIRA system and posting unapproved posters—were improper. (Decision, p. 12, ll.

10–12; p. 13, l. 42 – p. 14, l. 27.) Because Charging Party’s actions were not protected

activity—even if they were concerted—the ALJ’s “disagreement” with Respondent’s argument

that Charging Party never engaged in protected concerted activity is erroneous.

For these reasons, Respondent excepts to the ALJ’s characterizations of Charging Party’s

actions as protected concerted activity. (Respondent’s Exceptions 3 and 5.)

B. The ALJ erred in refusing to admit and consider evidence regarding Charging
Party’s knowledge of John Barnett and his prior NLRB charge.

Respondent’s management knew early on that Charging Party’s sole, driving motivation

behind her scorecard complaints was to postpone or prevent the 2015 shift bid from going

forward. (Tr. 175, ll. 2–11; Tr. 185, ll. 20–23.) In fact, Charging Party ultimately admitted

during cross-examination that shift bid postponement was her “hope,” although she continued to

ascribe altruistic reasons to her quest. (Tr. 68, ll. 19–22.) Charging Party’s motivation is crucial

to Respondent’s defense that Charging Party’s allegations in the complaint and testimony at the

hearing regarding Jackson’s statements in the June 25 meeting are not credible.

In order to prove its affirmative defense, Respondent served upon Charging Party NLRB

Subpoena Duces Tecum No. B-1-P1UM3P on January 5, 2016 seeking, among other things:
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(2) All documents and correspondence (including emails or texts)

between Charging Party and . . . John M. Barnett, III between

6/23/14 and present, and related to either (1) the 2014 and 2015

Annual Shift Bids, or (2) the NLRB charge filed by Barnett in

Case No. 12-CA-141723.

This information is relevant to show that Charging Party knew of Barnett’s unsuccessful

attempt to circumvent the 2014 Annual Shift Bid, and thus needed to devise a new gambit to

prevent or postpone the 2015 shift bid—particularly because her ranking dropped from 10th out

of 24 employees in 2014 to 18th out of 25 employees in 2015 (Resp. Ex. 10; Resp. Ex. 12). In

short, Charging Party’s motivation to bring the instant charge and testify untruthfully at the

hearing was based on her knowledge that she would need to follow a different playbook than

Barnett chose a year earlier in order to prevent or postpone the 2015 Annual Shift Bid.

On January 6, 2016, Counsel for the General Counsel (“CGC”) filed a Petition to

Partially Revoke the relevant portion of Respondent’s subpoena duces tecum. In the Petition,

CGC argued that “documents sought [relating to Barnett] are plainly irrelevant because they

have no possible bearing on [the 8(a)(1) allegations] and are not calculated to point to other

relevant evidence.” (Emphasis added). CGC notably did not assert that such documents were

non-existent—she only claimed that they were “irrelevant.” A copy of CGC’s Petition to

Partially Revoke Respondent’s Subpoena Duces Tecum (which attaches Respondent’s served

Subpoena B-1-P1UM3P) is appended as Attachment C. The ALJ confirmed his ruling granting

CGC’s Petition to Revoke as to these documents at the hearing. (Tr. 14, l. 20 – 15, l. 9.)

The information requested in Respondent’s subpoena duces tecum is also plainly relevant

to the credibility of Charging Party’s hearing testimony. As the ALJ acknowledged, the parties
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vehemently disagree as to whether Charging Party was truthful at the hearing when she flatly

denied knowing Barnett. (Decision, p. 6 n.4.) Instead of resolving this conflict, the ALJ did not

reach any conclusion about whether Charging Party knew Barnett, and he did not consider the

issue in his credibility analysis. (Id.) This curious non-finding was erroneous in light of the fact

that Barnett and Charging Party sat a few feet away from each other for nearly three months in

the summer of 2014, before and during the shift bid (Tr. 193, ll. 20 – Tr. 195, ll. 6; Tr. 195, ll.

16–21; Tr. 197, ll. 1–12; Resp. Ex. 15), and Charging Party testified that she would speak about

“anything” with her co-workers at her desk: “We talk about family, TV shows, anything, politics,

the lottery.” (Tr. 45, ll. 16–21.)

It is utterly inconceivable that Charging Party did not know Barnett given those

circumstances, and the fact that Charging Party began agitating against the Annual Shift Bid

process just days after Barnett’s NLRB charge was dismissed. (See Attachment B, showing the

Regional Director’s dismissal letter to Barnett, and Resp. Ex. 8 for Charging Party’s email screed

against Respondent’s attendance policy on January 30, 2015.) January was apparently the pre-

season for Charging Party’s 2015 shift bid obstruction campaign.

Charging Party knew Barnett. She used his unsuccessful 2014 shift bid refusal as a

starting-point for her own 2015 shift bid obstruction. The communications subpoenaed by

Respondent—which CGC simply argued are irrelevant, not non-existent—would prove this, and

would show that Charging Party’s testimony at the hearing was completely untrustworthy, even

where it was seemingly uncontradicted.3 The communications would decisively show that all of

3 The Board has repeatedly held that a witness’s uncontroverted testimony could be so incredible as to support a
finding that the opposite of the witness’s testimony is true. See, e.g., Grane Healthcare Co., 357 NLRB 1412
(2011) (“[T]he the demeanor of a witness . . . may satisfy the tribunal, not only that the witness' testimony is not
true, but that the truth is the opposite of his story.”) (quoting NLRB v. Walton Mfg., 369 U.S. 404, 408 (1962)).
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her non-work activity in 2015 was part of a well-researched construct, designed to cover her self-

centered plan in the cloth of Section 7.

For these reasons, Respondent excepts to the ALJ’s refusal to “reach a conclusion about

whether Rodriguez knew Barnett,” or consider Charging Party’s denial in his credibility analysis.

(Respondent’s Exception 6). Respondent also excepts to the ALJ’s conclusion of law that

Respondent violated Section 8(a)(1) of the Act, which he arrived at solely based on crediting

Charging Party’s testimony. (Respondent’s Exceptions 10–12.) Respondent requests that the

Board reverse the ALJ’s conclusions or inferences that Charging Party’s testimony was credible

in any respect, and thus reverse his conclusion of law that Respondent violated Section 8(a)(1) of

the Act. In the alternative, Respondent requests that the Board remand this case to the ALJ with

instructions to enforce Respondent’s subpoena duces tecum with respect to the requested Barnett

documents, and issue new credibility determinations based on Charging Party’s compliance with

the item #2 of the subpoena duces tecum.

C. Additional Exceptions

i. The decision incorrectly states the date that Charging Party filed her charge.

(Respondent’s Exception 1.) The decision states that the “case began June 6, 2015, when the

Charging Party . . . filed an unfair labor practice charge, against the Respondent . . . .” (Decision,

p. 1, ¶ 1 of Procedural History.) The charge was actually filed on July 6, 2015, after the most

recent Annual Shift Bid was conducted. (G.C. Ex. 1a)

ii. The dispute over whether Charging Party engaged in protected concerted activity

is directly relevant to Charging Party’s credibility. (Respondent’s Exception 2.) Charging Party

deeply wanted her words to be viewed as protected concerted activity, and she couched her

language repeatedly in Section 7 language. However, as described above in Section III.A., her
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personal gripes did not rise to the level of protected concerted activity. This is relevant because

Charging Party attempted throughout her crusade to stop the 2015 shift bid to convince

Respondent that her activities were protected. Charging Party’s intention to convince

Respondent of the “protected” nature of her activity is clearly relevant to the veracity of her

spurious allegations in the complaint and in her hearing testimony. For these reasons,

Respondent excepts to the ALJ’s finding that “Whether [Charging Party] engaged in protected

activity would have no legal relevance except for the General Counsel’s argument . . . that the

existence of such protected activity affects how an employee reasonably would understand what

the managers said.” (Decision, p. 3, l. 31 – p. 4, l. 3) (emphasis added.)

iii. Charging Party’s repeated refusal to admit that she was not speaking on behalf of

any other coworkers was deceitful. The ALJ highlighted Charging Party’s untrustworthy

testimony by quoting multiple instances where Charging Party obfuscated the facts regarding

which, if any, employees authorized her to speak on their behalf. (Decision, p. 4, l. 17 – p. 6, l.

17.) The truth, as Charging Party ultimately admitted, is that not a single employee authorized

her to speak on their behalf on any subject. (Decision, p. 4, l. 21.) But Charging Party thereafter

refused to admit that she had not been truthful in telling that to Kitler in either of the meetings in

question. (Decision, p. 4, l. 17 – p. 6, l. 17.) Because Charging Party’s hearing testimony was

unquestionably untruthful in these instances, Respondent excepts to the ALJ’s failure to find that

Charging Party’s testimony “reflected an attempt to deceive.” (Decision, p. 5, ll. 26–28.)

iv. The ALJ’s editorialized characterizations of communications between

Respondent’s management and Charging Party are unnecessary and unsupported by the

evidence. (Respondent’s Exceptions 7–9.) Respondent excepts to the ALJ’s findings that (a)

“[i]nstead of scheduling a time to meet with Rodriguez, Liles had brushed her off by telling her
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to talk to her supervisor, a supervisor who was too busy to talk” (Decision, p. 7, ll. 44–45); (b)

“Kitler’s reply began by paying lip service to Rodriguez’ concerns and then ignored them”

(Decision, p. 8, ll. 3–4); and (c) “[p]erhaps a student of bureaucratic finesse would admire how

deftly Kitler had passed the buck, attributing the problem to Liles . . . but offering no help in

solving it. In other people, Kitler’s email reasonably could elicit some degree of

frustration . . . .” (Decision, p. 8, ll. 9–12.)

v. The ALJ erred in failing to grant Respondent’s Motion to Correct Transcript.

The unopposed Motion was timely filed and served on CGC. Thus, Respondent excepts to the

ALJ’s failure to grant or otherwise rule on the Motion. (See Attachment A) (Respondent’s

Exception 13.)

Respectfully Submitted,

__/s/ Corey J. Goerdt ____________________

Corey J. Goerdt
James M. Walters
For FISHER & PHILLIPS LLP
Counsel for Respondent

Dated this 19th day of April, 2016.
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CERTIFICATE OF SERVICE

I hereby certify that on April 19, 2016 I served the foregoing RESPONDENT’S

EXCEPTIONS TO THE ADMINISTRATIVE LAW JUDGE’S MARCH 22, 2016

DECISION AND SUPPORTING BRIEF on the following individuals by the following means:

By Electronic Filing:

Hon. Gary W. Shinners
Executive Secretary
Nartional Labor Relations Board
1099 14th Street, N.W.
Washington, D.C. 20570

By Electronic Mail (and an additional copy via first-class mail):

Caroline Leonard
Counsel for the General Counsel
National Labor Relations Board, Region 12
201 E. Kennedy Blvd., Suite 530
Tampa, Florida 33602
Caroline.leonard@nlrb.gov

Karina Nilda Rodriguez
11471 Stinger Way
Jacksonville, Florida 32223-7377
karinarodriguez@love.com

/s/ Corey J. Goerdt

Corey J. Goerdt
Counsel for Respondent


















































