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INTEREST OF AMICUS CURIAE

The National Federation of State High School Asstoans (“NFHS”) is the
national service and administrative organizatiohigh school athletics. Founded in
1920, the NFHS is composed of one high school t&thbe activities association in each
of the fifty states and the District of ColumbiApproximately 90 percent of the high
schools in the United States are members of sigtesichool athletic or activities
associations that are in turn members of the NFiHSennsylvania, the PIAA, the
employer in this proceeding, is the NFHS member.

The NFHS’s mission is to provide leadership andonal coordination for the
administration of interscholastic activities, inding athletics. The NFHS works to
enhance the educational experiences of high satedénts through their participation in
interscholastic athletics and activities. It st8wo promote participation and
sportsmanship in athletics, to develop good cisz#nough this participation, and to
enrich the educational experience of students. NFidS also seeks to protect the role
that interscholastic athletics plays in educatiod & develop solutions to problems
related to high school athletics.

Part of the NFHS’s mission is to provide its memé&sociations with proposed
playing rules for 15 different high school sporigluding lacrosse. Although state
associations are not required to use NFHS playitesy most do, and in turn states that
follow NFHS rules in all material respects partatg on NFHS sports rules committees.
NFHS playing rules typically emphasize minimizingks protecting balance between

offense and defense, preserving each sport’s imadjtand promoting efficiency in
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administration. An important part of the NFHS nossis to provide companion services
for coaches, student athletes, and sports offidiatsugh the production of rules books,
manuals, exams, rules interpretation meetingsyaled videos. Thus NFHS has
considerable familiarity with how officiating workkroughout the country in high school
sports, and can offer the Board insight on how Isigool officiating may be adversely
affected by the Board’s decision in this case.

ARGUMENT

High school sports officials in the United Statasdntraditionally and routinely
been treated as independent contractors. Thengé&sothis are quite practical, given
the nature of high school sports. Limited seasonpredictable schedules, and the need
to master the rules of different sports make fatlet officiating impractical, as do limited
school budgets for extracurricular activities. Ashange that proclaims these part-time
sports officials to be employees threatens to gisthie current structure of high school
athletics, not just in Pennsylvania, but throughtbetUnited States. And the Board's
own prior decision in the directly analogous realihcollege officiating, as affirmed by
the Third Circuit, separately confirms that the@éis here are independent contractors.
The aberrant decision below cannot be justifiegitimer practical or legal grounds.

l. The Very Nature of High School Sports Officiating Sipports the

Conclusion that it is Performed by Independent Comactors Rather
than Employees.

The NFHS works diligently to provide its state asatons with rules for each
recognized high school sport, rules training matsffior individuals officiating those

sports, and exams to test their competence. TH&SNE thus familiar with high school
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sport officiating and how it has traditionally opgrd throughout the country. It is
concerned that the Regional Director’'s decisiore vt disrupt high school officiating,
thereby threatening the educational mission of Bigiool athletics that the NFHS works
hard to support.

Over 14,000 individuals in Pennsylvania providet{t@ne services as officials in
high school athletic events. Nationally, 300,000nore officials participate in making
high school sports possible for some eight milstudents. During the regular season,
these officials are typically paid not by the sugpgd “employer” here — the PIAA, or
other state athletic associations — but directlyh@yschools themselves.

The overwhelming majority of these high school@éis do not officiate as a
career or as a full-time pursuit. Nor could thethe very structure of high school
athletics makes this effectively impossible. Deaperg on the sport, athletic contests can
occur at odd times — weekends and evenings — alywarying locations, rather than at
a set location during regularly scheduled hourshil&\there are many opportunities to
officiate high school athletic contests generatisoighout a state like Pennsylvania, an
individual school’s contests are limited, and eggbrt is limited to a specific season.
Critically, each sport has different rules thatuieg study and practice, some to a
significant degree. Although officials can succekg officiate in more than one sport,
the fact remains that the nature of high schodeathofficiating discourages any attempt
at full-time employment. It instead tends to attradividuals gainfully employed

elsewhere who believe, as do the NFHS and PIAA,ithherscholastic sports on the high
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school level have significant educational valuel amo want to contribute to that
mission.

Moreover, most individual schools — the entitiegialty hiring officials for
regular-season events — have limited budgets afi$.stThey choose available officials
on an event-by-event basis and normally pay thélat &e to provide the officiating
each sport requires. The schools have no reatalaver how the officiating is
performed — that depends on the rules of the spapiestion, rules that the officials
themselves must learn and apply based on theipemient judgment. Indeed, any effort
by the schools themselves to control the officrataild raise questions of fairness.

The PIAA is similarly limited in its ability to cdrol the thousands upon
thousands of Pennsylvania high school officialsidgetary considerations and staff
limitations confine it to performing the essenfiahctions necessary to make high school
sports competition succeed. In addition to estabig uniformity throughout the state in
areas like rules for individual sports and lengtlseasons, and sanctioning
championships, the PIAA performs an important £ making available to schools
lists of designated officials for each sport. Téheficials have asserted in advance their
competence to apply a particular sport’s ruleseHzeen tested and approved as
knowledgeable, and have passed criminal backgrobadks. They make their personal
schedule known beforehand, consistent with th@ules job and family commitments,
so that schools will have a pool of officials aahike to officiate interscholastic athletic
events. Although they have made their generalatility known, the officials always

remain free to decline any request by any schoofftoiate a particular game or event.
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Typically, the PIAA and other state associationky gray for officiating services
during end-of-season tournaments and events liksttite championships that the
associations themselves conduct. But even thetcipation by officials in particular
events remains purely voluntary. Importantly, BHAA in no way restricts the ability of
officials to pursue other employment opportunitbeyond the individual sporting events
that they contract to officiate. Although the Pl&Ad other associations monitor
officials in a general way, attempting to maintaibasic level of competence, any serious
attempt to supervise or control the officiatingiates of some 14,000 individuals would
be far beyond the capabilities or budget of the/&Iér indeed of any state high school
association.

This time-tested arrangement exemplifies the spiréthletics at the high school
level. While the compensation may not be high raould it be, given the limited
budgets — these officials typically have a devotmtheir sport and a firm belief in the
educational value of athletic competition. Thespra system makes participation in
interscholastic athletic competition possible fallions of high school students. With
the help of state associations like the PIAA, dreldevoted efforts of hundreds of
thousands of part-time officials throughout therdoy it has worked well for
generations.

The Regional Director’s decision here classifyingse individuals as PIAA
“employees” threatens this traditional system imiobs ways, as well as in ways that
may not be fully understood. Treating officialseasployees of the schools that actually

pay them on a per-event basis, or as in the presset as employees of state
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associations like the PIAA that have even lessctirevolvement with their officiating,
would impose on schools or state associations meladaunting administrative tasks.
The PIAA alone would be required to deal with tlenanistrative burden of adding
14,000 state sports officials as its employees uRdé&tioner’'s arguments.

The Board should set aside the Regional Directigtgsion and recognize the
clear and practical reality — high school sportgi@ting generally, and the lacrosse
officials in this case specifically, are classidependent contractors.

I. This Board'’s Prior Decisions, Particularly a Direcly Analogous

Decision Affirmed by the Third Circuit, Establish that Sports Officials
Here are Independent Contractors.

Not only do tradition and the very nature of highol sports support the current
treatment of high schools sports officials in inelegent contractors, but an earlier
decision by the Board, affirmed by the Third Citcdictates the same result.

The Board specifically addressed the status oftsdficiating inBig East
Conference282 NLRB 335 (1986)aff'd sub nom Collegiate Basketball Officials Ass’'n
v. NLRB 836 F2d 143 (3d Cir. 1987). That decision turastirely on whethecollege
sports officials were employees or independentreciidrs. See282 NLRB at 342
(noting that “key issue in the case was whether. thefficials are independent
contractors or employees,” and applying the comtaan®right to control” test). The
Board correctly determined Big Eastthat the officials were independent contractors, a
decision unanimously affirmed by the Third Circuit.the more sophisticated
competition and more formal structure of colleddettc officiating supported an

independent contractor determination, the much rddhesed and informal nature of
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high school contests, where many more part-timgvididials officiate at varsity, junior
varsity and freshman contests, should not suppdifferent outcome.
In affirming the Board iBig East the Third Circuit applied the classic common-

law “right to control” test. As the Court staté386 F.3d at 145 (citations omitted):

Whether the officials are employees or independent

contractors under the Act is a question of commaw |

agency. The officials’ status is determined by degree to

which the ECBA may intervene to control the detaishe

officials’ performance, commonly referred to asrafit to
control” test.

This test is not materially different from the commdaw test applied todaySee,

e.g., Fed. Ex Home Delivery v. NLRE#53 F.3d 492 (D.C. Cir. 2009). Although the
Board has recently clarified that the “entreprers@wapportunity” factor must focus

on actual rather than theoretical opportursge Fed Ex Home Deliver§61 NLRB

55 (2014), nothing about the limited relationshgehbetween part-time high school
officials and the PIAA (or Pennsylvania schoolstriets theiractual opportunity to
earn additional income by either expanding theficating, or working elsewhere, as
virtually all do already. Th8ig Eastdecision, dealing as it does with the analogous
sphere of college sports officiating, controls pinesent case of high school officials,
and confirms the practical reality that these imimls cannot sensibly be considered

PIAA employees.

CONCLUSION

The Board should reverse the Regional Director'temeination, and rule that

Pennsylvania high school lacrosse officials arestatutory employees.
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