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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 

 
 

UPS GROUND FREIGHT, INC., 

  Employer 

 and Case 04-RC-165805 

TEAMSTERS LOCAL 773, 
 
  Petitioner 

____________________________________/ 

 

CORRECTED  
REQUEST FOR REVIEW OF ACTING REGIONAL DIRECTOR’S DECISION  

AND DIRECTION OF ELECTION  
AND DECISION ON OBJECTIONS TO ELECTION  

AND CERTIFICATION OF REPRESENTATIVE 
 

 Pursuant to Sections 102.67(c) and 102.69(c)(2) of the National Labor Relations Board’s 

Rules & Regulations, 29 C.F.R. §§102.67(c); 102.69(c)(2), UPS Ground Freight Inc., (“UPS 

Freight” or the “Company”), submits the following Request for Review of the Acting Regional 

Director’s January 5, 2016 Decision and Direction of Election (“RD Decision”)1, and his 

March 11, 2016 Decision on Objections to Election and Certification of Representative 

(“Certification of Representative”)2, and states the following in support: 

I. PRELIMINARY STATEMENT 

 The National Labor Relations Board (“NLRB” or “the Board”) is an independent federal 

agency created to enforce the National Labor Relations Act (“NLRA” or “the Act”), 29 U.S.C. 

§§ 151-169, which, by its terms, applies equally to both unions and employers.  The Board has 
                                                 

1 The Acting Regional Director’s Decision and Direction of Election will be cited in this request as “(D&D, 
at ___).”  

2 The Acting Regional Director’s Decision on Objections to Election and Certification of Representative 
will be cited in this request as “(CofR, at __).” 
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authorized regional offices across the country to exercise its jurisdiction over matters involving 

labor relations.  Region 4, which maintains jurisdiction over eastern Pennsylvania and southern 

New Jersey, has, at all times, governed these proceedings, and has exercised the authority 

granted it by the Board to evaluate the Union’s petition for election and accompanying showing 

of interest, to oversee the pre-election process and representation hearing, to direct and conduct 

the election, to perform the tally of the ballots, and to consider and resolve the parties’ objections 

to the election, among other duties.   

 Dennis P. Walsh (“Mr. Walsh”) was selected by the Board on January 29, 2013, to serve 

as Regional Director of Region 4, and has maintained that role at all relevant times during these 

proceedings.  By any reasonable account, Mr. Walsh has been vested with substantial quasi-

judicial and quasi-prosecutorial authority over all matters within Region 4’s jurisdiction.  As the 

Board is undoubtedly aware, Mr. Walsh was suspended without pay for a period of 30 days at 

the end of December following the filing of the Union’s petition for election in this matter.  

Although the grounds for his suspension have not been made public by the Region, reports have 

recently surfaced that raise serious questions regarding the impartiality with which the Region 

has been exercising its authority. (Exh. A).   

 While serving as Regional Director of Region 4, Mr. Walsh allegedly is also serving as 

chairman of the Peggy Browning Fund (“PBF”), an organization whose stated mission “is to 

educate and inspire the next generation of law students to become advocates for workplace 

justice.”  Despite this seemingly benign description, PBF is widely known to have strongly pro-

union, anti-employer leanings.  Indeed, in a letter recently submitted to members of 

Pennsylvania’s congressional delegation (Exh. B), PBF is described as “a union activist 

organization funded solely with donations from organized labor,” whose signature event is a 
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“worker’s rights conference” aimed at “organizing low wage workers.”  (Id.).  The letter 

characterizes Mr. Walsh as “the chairman of a union activist organization whose stated goal is to 

organize workers, and at the same time asked to be a neutral investigator of labor unions that 

violate labor laws and employers that allegedly violate union rights,” and alleges significant 

conflicts of interests as well as numerous ethical and legal violations. (Id).   

 The allegations levied against Mr. Walsh raise substantial questions concerning his 

impartiality, and, by association, the impartiality of the Region itself.  The Company maintains 

that, for the reasons stated herein, Board review of the issues raised in this request is appropriate 

on their merits.  As well, given the allegations regarding Mr. Walsh, and the appearance of 

culpability raised by his recent disciplinary suspension3, the Company urges the Board to view 

its request for review with an eye towards the possibility that all of the Region’s actions in this 

matter have been systematically tainted by a partiality instilled from the top down. 

II. BACKGROUND 

 UPS Freight, headquartered in Richmond, Virginia, provides transportation and delivery 

services for a variety of customers across the United States, including commercial customers. 

One of those customers is Advance Auto Parts (“AAP”), a national auto parts retailer.  Under its 

contract with AAP, UPS Freight delivers AAP products from nine AAP distribution centers to 

AAP retail stores nationwide.  The Company employs truck drivers (called “Road Drivers”) to 

drive tractor trailers on delivery routes from each distribution center to the retail stores serviced 

by that center.   

                                                 
3 The Company has only learned of the disciplinary action taken against Mr. Walsh as a result of the 

apparent undisclosed conflict of interest in the past few days, and intends to file an appropriate request under the 
Freedom of Information Act in order to obtain additional information concerning these matters.  Accordingly, the 
Company reserves the right to file a supplemental brief on this issue, and to take other action, as necessary, to 
preserve its rights under both the Act and the United States Constitution.   
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 On December 10, 2015, the International Brotherhood of Teamsters Local 773 (“the 

Union”), filed a petition for election (“the Union’s petition”) seeking to represent a unit of all 

regular full-time and part-time drivers employed by UPS Ground Freight, Inc. (“UPS Freight” or 

“the Company”) at its facility located at 9755 Commerce Circle in Kutztown, Pennsylvania 

(“Kutztown distribution center”).  The Union’s petition was processed in accordance with the 

procedures set forth by the Board in its new election rule entitled “Representation – Case 

Procedures; Final Rule,” 29 C.F.R. Parts 101, 102, 103, 79 Fed. Reg. 74308, 74439 (“the Final 

Rule”), which became effective April 14, 2015, and in accordance with guidance set forth in 

General Counsel Memorandum 15-06 entitled “Guidance Memorandum on Representation Case 

Procedure Changes.”   

 In accordance with the requirements set forth in the Final Rule, the Company submitted 

its timely statement of position4 on December 18, 2015.   A representation hearing5 was 

conducted by the Region on December 21, 2015.  During that hearing, the Union moved to 

amend its petitioned-for unit to include all “certified safety instructors and dispatchers employed 

by UPS Ground Freight, Inc. at its Kutztown, Pennsylvania facility.” (Tr., at 8-10).  Its motion 

was subsequently granted in the RD Decision. (D&D, at 1, n. 2).  Following the issuance of the 

RD Decision (and over the Company’s strong objection), the Region conducted the election by 

mail ballot.  A tally of ballots conducted on February 1, 2016, resulted in the Region’s 

determination that a majority of the employees in the petitioned-for voting unit cast votes in 

favor of representation.    

                                                 
4 The Company’s Statement of Position will be cited in this request as “(SOP, at __).” 
5 The transcript of the December 21, 2015 representation hearing will be cited in this request as “(Tr, 

at __).” 
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 Following the election, on February 9, 2016 and February 16, 2016, respectively, the 

Company filed its Objections to the Result of the Election6 and accompanying offer of proof7 

setting forth, in sum, the following challenges that the Company advances herein: 

A. The Region’s decisions and arbitrary treatment of the Company’s position 
throughout these proceedings, including its refusal to address significant issues 
relating to the supervisory status of employee Frank Cappetta and the potential 
that his conduct tainted the showing of interest, its conduct of the election by mail 
ballot and refusal to consider the Company’s revised election proposal, and its 
administration of the pre-election process, the election, and the post-election 
process, resulted in a patently unfair and prejudicial process that contravened the 
Company’s rights under the Act and its right to due process under both the Act 
and the Constitution.  

B. The approved voting unit comprised of “all regular full-time and part-time road 
drivers employed by the Employer at its facility located at 9755 Commerce 
Circle, Kutztown, Pennsylvania who were employed during the payroll period 
ending January 2, 2016,” was inappropriate because it excludes the regular drivers 
(full-time and part-time) employed by the Company at its eight other distribution 
facilities, which the evidence proved share an overwhelming community of 
interest with the employees sought to be represented by the Union.   

C. The approved voting unit is inappropriate to the extent it includes certified safety 
instructors and dispatchers, as proposed by the Union at the representation 
hearing, since the employees performing the duties associated with these positions 
do not “regularly perform duties similar to those performed by unit members for 
sufficient periods of time to demonstrate that they have a substantial interest in 
working conditions in the unit.”  

D. The imposition of the Final Rule in this proceeding, and the Region’s arbitrary 
and unfair interpretation and enforcement of its provisions throughout, resulted in 
significant prejudice to UPS Freight’s statutory rights and materially affected the 
results of the election to the Company’s detriment. 

E. The application of the guidance set forth in General Counsel Memorandum 15-06 
further restricted and interfered with the Company’s right to fully investigate and 
respond to the representation petition. 

 These objections, which the Company now sets forth in support of this request for 

review, are consistent with the positions maintained by the Company throughout these 

                                                 
6 The Company’s election objection will be cited in this request as “(Obj., at __).” 
7 The Company’s offer of proof in support of its election objections will be cited at “(Offer, at __).” 
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proceedings, as set forth both in the Company’s statement of position and its election objections, 

and are supported by substantial evidence contained in the transcript of the December 21, 2016 

representation hearing and submitted by the Company in its offer of proof.  The Company 

incorporates fully by reference the arguments and evidence set forth in these filings and 

transcripts such that they shall be deemed to be set forth fully herein.   

III. STANDARD OF REVIEW 

 Section 102.67(c) of the Board’s Rules and Regulations authorizes the Board to grant a 

request for review upon one or more of the following grounds: 

1. That a substantial question of law or policy is raised because of (i) the absence of, 
or (ii) a departure from, officially reported Board precedent. 

 
2.  That the regional director’s decision on a substantial factual issue is clearly 

erroneous on the record and such error prejudicially affects the rights of a party. 
 
3.  That the conduct of any hearing or any ruling made in connection with the 

proceeding has resulted in prejudicial error. 
 
4.  That there are compelling reasons for reconsideration of an important Board rule 

or policy.     
 

29 C.F.R. §102.67(c).   

IV. ARGUMENT 

 Upon the Board’s stated standards, compelling reasons exist for the Board to grant review 

of the following issues: 

A. Board Review is Appropriate Since the Region’s Decisions on Substantial Factual 
Issues, and Prejudicial and Arbitrary Treatment of the Company’s Position 
Throughout These Proceedings, Resulted in Prejudicial Error Adversely Affecting 
the Company’s Rights.   

 UPS Freight seeks review as a result of the Region’s arbitrary interpretation and 

enforcement of the Final Rule in this proceeding, which resulted in a patently unfair and 

prejudicial process that contravened the Company’s rights under the Act and its right to due 
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process under both the Act and the Constitution.  At a minimum, the Region’s following 

decisions, and otherwise arbitrary and prejudicial treatment of the Company’s position, warrant 

review, particularly given the dark shadow cast over these proceedings as a result of the afore-

mentioned accusations against Mr. Walsh and the disciplinary suspension that appears to have 

resulted from them: 

1. The Region’s Disregard of the Company’s Position with Respect to Frank 
Cappetta’s Supervisory Status. 

 Perhaps the most significant evidence of the Region’s arbitrary and prejudicial treatment 

of the Company’s rights in this proceeding lies with its consistent and blatant refusal to address 

the Company’s position that Mr. Cappetta is a statutory supervisor within the meaning of Section 

2(11) of the Act.   

 Since the outset of these proceedings, the Company has steadfastly asserted Mr. 

Cappetta’s supervisory status. Mr. Cappetta’s supervisory status under Section 2(11) is 

significant, and even vital, to the Company’s rights in these proceedings for three reasons.  First, 

and most obviously, it dictates his eligibility to vote in the election.  Next, and more importantly, 

Board law makes clear that “an employer is entitled to the undivided loyalty of its 

representatives.”  See NLRB v. Yeshiva University, 444 U.S. 672, 682, 100 S. Ct. 856, 63 L. Ed. 

2d 115 (1980).  To this point, the Company has consistently maintained that a determination of 

Mr. Cappetta’s supervisory status was necessary prior to the election to provide UPS Freight fair 

notice of whether it could expect and require Mr. Cappetta to advocate and support the 

Company’s position during the campaign.  Finally, and most significantly, the Company has 

maintained since the onset of these proceedings that Mr. Cappetta’s supervisory status is relevant 

to the viability of the Union’s petition, and ultimately to the results of the election, to the extent it 

is supported by a showing of interest based on “tainted” cards solicited by him.  See Harborside 
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Healthcare, Inc., 343 NLRB 906, 911 (2004) (finding that “solicitations [of union authorization 

cards by supervisors] are inherently coercive absent mitigating circumstances.”). 

a. The Company Presented Substantial Evidence of Mr. Cappetta’s 
Supervisory Status. 

 The record evidence shows that Mr. Cappetta is a statutory supervisor.  The Company 

elicited substantial evidence, both at the representation hearing and in its offer of proof, to 

support its position, all of which was literally ignored by the Region throughout this proceeding.  

Specifically, the testimony elicited at the hearing demonstrates that, although he performed 

duties as a dispatcher, certified safety instructor, and (very infrequently) Road Driver, about 80% 

of Mr. Cappetta’s work hours during the past year were devoted to the functions associated with 

his dispatcher duties. (Tr., at 219, 265. 290).  In this position, Mr. Cappetta, among other duties, 

regularly coordinated routes and assigned drivers to those routes (Tr., at 125, 127, 129, 135), 

coordinated with the Company’s customer to determine the number of routes required each day 

(Tr., at 126-127), identified and resolved “split routes” and “overloads” (Tr., at 136-137), 

regularly assigned coverage for absences resulting from sick days, vacation days, and other 

leaves of absence (Tr., at 138, 141-142), was authorized to contact third party temporary labor 

providers and to schedule temporary drivers as needed (Tr., at 139-141), scheduled vacation and 

coordinated employee absences with payroll (Tr., at 142), established his own schedule, hours of 

work, and break times and duration (Tr., at 146-147, 157), held meetings with multiple drivers at 

a time (Tr., at 157), received and decided complaints from AAP concerning deliveries (Tr., at 

169-170), and received and resolved complaints from drivers concerning their assigned routes 

(Tr., at 129).  Importantly, Mr. Cappetta decided which drivers to assign by exercising his 

independent judgment.  (Tr., at 272; 281-82; 310-11). 
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Additionally, the evidence and testimony demonstrates that Mr. Cappetta evaluated driver 

applicants and made recommendations concerning new hires (Tr., at 174), administered pre-hire 

road tests and evaluated employee performance in the completion of the test, evaluated and 

supervised driver pre-trip and post-trip tasks, and performed driver skill assessments related to 

driver qualifications, among other tasks (Tr., at 172-174). Additionally, beginning in at least 

October 2015, Mr. Cappetta physically occupied the site manager’s office at the Kutztown 

distribution center. (Tr., at 187-189).    

In addition to the evidence adduced at the hearing, UPS Freight submitted an offer of 

proof asserting that the new on-site manager at the AAP Kutztown distribution center, Jeremiah 

Andrefski (“Andrefski”), would testify that, in January 2016, Mr. Cappetta told him: “No offense 

to you Jeremiah, but I can run this place by myself.  I’ve done it before.” (Offer, at 7).  This 

comment is particularly noteworthy given that the conversation occurred after the December 21, 

2015 Representation Hearing, during which Mr. Cappetta repeatedly denied performing 

supervisory functions or that he ran that Kutztown operation.  Additionally, the Company offered 

proof that Andrefski and Matt DiBiase (“DiBiase”), the Operations Supervisor of UPS Freight’s 

Advance Auto Parts Kutztown distribution center, would testify that Road Drivers could not 

refuse dispatch assignments made by the dispatcher without good cause, and that the penalty for 

a Road Driver refusing one of Mr. Cappetta’s assignments (without good cause) would be 

disciplinary action up to and including discharge. (Offer, at 8). 

Accordingly, the evidence presented at the Representation Hearing, and through the 

Company’s offer of proof, established that Mr. Cappetta performed a number of the supervisory 

functions contemplated by Section 2(11) (each independently sufficient) with the requisite 
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independent judgment that was not merely routine or clerical in nature in the interest of the 

Company.  As a result, Mr. Cappetta should have been deemed a statutory supervisor.  

b. The Company Presented Substantial Evidence of Supervisory Taint by 
Mr. Cappetta, and Formally Requested That the Region Conduct an 
Administrative Investigation. 

 Furthermore, the Company presented significant evidence to support its position that Mr. 

Cappetta likely engaged in solicitation efforts and other conduct in support of the Union that had 

the result of tainting the showing of interest supporting the Union’s petition for election, the 

election campaign, and the vote itself.  Indeed, the Company informed the Region prior to the 

representation hearing, and again in its offer of proof, that Tammy Cadman (“Ms. Cadman”), a 

former temporary administrative assistant at the AAP Kutztown distribution center employed in 

the same position on a permanent basis at the Company’s Salina, Kansas distribution center, 

would testify that, in the weeks prior to the filing of the Union’s petition for election, Mr. 

Cappetta approached her and asked her, “Do you know what’s going on here?”  Ms. Cadman 

replied that she did not, to which Cappetta replied: “We’re going to try to get a union at this 

location, you may want to share that with your drivers.”  Ms. Cadman interpreted Cappetta’s 

comment to mean that he was organizing the Kutztown workplace and also that he wanted her to 

encourage the Road Drivers at UPSF’s Salina, Kansas facility to unionize when she returned to 

that facility following her temporary assignment at Kutztown.  

 The Company formally requested that the Region conduct an administrative investigation 

and that a formal check of the cards be conducted by the Acting Regional Director to ascertain 

Mr. Cappetta’s participation as a witness to the card signings for the purpose of evaluating the 

validity of the  showing of interest supporting the Union’s petition. (SOP, at 14; CofR, at 6).  The 

Region, therefore, had an obligation to investigate the matter promptly and fully to determine the 

validity of the showing of interest. See Perdue Farms, Inc., 328 N.L.R.B. 909, 911 (1999) 
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(“Once presented with evidence that gives the Acting Regional Director reasonable cause to 

believe that the showing of interest may have been invalidated . . . further administrative 

investigation should be made provided the allegations of invalidity are accompanied by 

supporting evidence.”).   

 Additionally, the Company offered proof that Matt DiBiase (“Mr. DiBiase”), the 

Operations Supervisor of UPS Freight’s Advance Auto Parts Kutztown distribution center, 

would testify that, on January 8, 2016, he and the Company’s Implementation Supervisor, Monte 

Copeland, were entering the Kutztown facility having just returned from lunch, and heard a 

phone ringing in the office.  Mr. Cappetta’s personal phone was sitting in plain sight, unattended, 

next to his company laptop.  Mr. Cappetta was not in the immediate area at the time.  When Mr. 

DiBiase glanced down at the phone (simply because it was ringing), its display reflected an 

incoming call from Union Organizer/Trustee Brian Taylor.  Mr. DiBiase’s anticipated testimony 

supports a reasonable belief that further investigation or evidence obtained through litigation 

would provide further proof of Mr. Cappetta’s involvement in the Union’s initial organizing 

efforts, as well as its pre-election campaign.  The date of Taylor’s call to Mr. Cappetta – January 

8, 2016 – is particularly noteworthy as it shows that Mr. Cappetta remained in contact with the 

Union after the representation hearing and during the critical period prior to the date the mail 

ballots were mailed to eligible voters.   

c. The Region’s Treatment of Mr. Cappetta’s Supervisory Status Evinces a 
Disdain for the Company’s Rights Under the Act and the Constitution. 

Despite the substantial evidence presented by the Company concerning Mr. Cappetta’s 

supervisory authority, and the compelling evidence elicited concerning the potential taint by him,  

the Region simply refused to address the issue of Mr. Cappetta’s supervisory status, for any 

reason, prior to the election (D&D, at 13), and has provided nothing more than lip service to the 
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issue since (CofR, at 6-8).  In addressing the Company’s contention that Mr. Cappetta was a 

statutory supervisor, and therefore ineligible to vote, the Acting Regional Director stated in the 

RD Decision as follows: 

Although the Hearing Officer received evidence concerning the supervisory status 
of Frank Cappetta, the Employer’s contention that Cappetta is a supervisor and 
should be excluded from the unit concerns his eligibility to vote, and I conclude 
that this issue need not be resolved before the election because resolution of the 
issue would not significantly change the size or character of the unit.  
Accordingly, I shall not address the Employer’s arguments concerning the 
exclusion of Cappetta . . . from the unit, and [he] may vote under challenge.8 
 

(D&D, at 13).  The Acting Regional Director’s treatment of the Company’s position with respect 

to supervisory taint was equally indifferent.  According to the Acting Regional Director: 

The Employer’s allegations of supervisory taint of the [Union’s] showing of 
interest will be investigated administratively.  The Board has long held that it is 
inappropriate to litigate such matters in representation proceedings, and 
accordingly I will not consider that issue in this Decision.  
 

(Id.).   

 In addressing these same issues in response to the Company’s objections, the Acting 

Regional Director was more verbose, but nevertheless unresponsive.  According to the Acting 

Regional Director: 

[T]he Employer contends that the Region’s failure to address Frank Cappetta’s 
supervisory status denied the Employer the opportunity to know what it could 
expect or require from Cappetta during the campaign. This argument is without 
merit. As the Board held in issuing the Final Rule, uncertainty as to the 
supervisory status of employees is inevitable. 79 Fed. Reg. at 74389. A decision 
as to Cappetta’s supervisory status could not have provided the Employer the 
certainty it sought. Consequently, I find that the Employer was not prejudiced by 
the fact that Cappetta’s supervisory status was not the subject of a preliminary 
decision prior to the election. See GC 15-06 at 18. In the event, the Employer 
treated him as a unit employee and the Region determined that he was not a 
supervisor within the meaning of Section 2(11). Under the Final Rule, because 
questions of supervisory status do not directly impact on whether or not there is a 

                                                 
8 The Acting Regional Director also addressed the Company’s purported assertion that employee Carl 

David should also be deemed ineligible to vote as a result of his supervisory status.  The Company has never alleged 
that Mr. David was a Section 2(11) supervisor, and does not advance that position herein. 
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question concerning representation, regional directors may decide not to permit 
litigation of supervisory status prior to the election. Accordingly, [the Company’s 
objection] is overruled. 

   
(CofR, at 6).  In addressing the Company’s objections relating to his prior refusal to consider the 

issue of supervisory taint, the Acting Regional Director stated: 

[T]he Employer contends that the Region refused to address whether the Petition 
was tainted based on Frank Cappetta’s involvement. I find no merit to this 
Objection. The Employer submitted a request to investigate an allegation of taint 
on December 21, 2015. The Region conducted an investigation and 
determined that Cappetta was not a supervisor within the meaning of Section 
2(11) of the Act. Crucially, the Employer had ample opportunity to present 
evidence on Cappetta’s supervisory status at the pre-election hearing. The 
Employer was not prevented from putting on its supervisory-status case. 
According it a second bite at the apple would serve no purpose. Since the 
investigation (including the record of the pre-election hearing) did not 
demonstrate that Cappetta was a supervisor, his involvement did not taint 
the Petition. The Employer was informed of the findings of the Region’s 
investigation concerning taint prior to the ballot count. Thus, there is no evidence 
that the Employer was prejudiced by the manner in which the issue of taint was 
resolved. Accordingly, [the Company’s objection] is overruled. 
 

(CofR, at 6). The Acting Regional Director found further that: 
 

[T]he Employer contends that the conduct of the election and its results were 
tainted by the involvement of purported statutory supervisor Frank Cappetta in the 
election campaign and in securing the showing of interest. As noted in discussing 
[the objection above], the Region conducted an investigation on this issue, 
which included evidence offered by the Employer during the hearing, and 
determined that Cappetta is not a statutory supervisor; therefore, the Region 
found that there was no taint. Accordingly, Objection 6 is overruled. 
 

(Id.). 
 
 The above-referenced quotes represent the entirety of the Region’s treatment of these 

substantial factual issues.  On the face of the Acting Regional Director’s decisions, it is clear that 

he made no investigative findings, no factual findings, offered no applicable legal standards, and 

provided no reasoned analysis at all  regarding Mr. Cappetta’s supervisory authority.  He simply 

proclaimed that he was not a supervisor.  And, although the Region was obligated to investigate 
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the Company’s allegations of supervisory taint, and the Acting Regional Director expressly 

stated that the Region had done so, there is no evidence that an investigation actually occurred.  

Indeed, his “investigation” was his finding, without any factual or legal analysis, that Mr. 

Cappetta was not a supervisor within the meaning of the Act. 

 Indeed, the Company offered proof in support of its election objections that Willie 

Johnson, Kaliek Thomas, Ken Rose, Tim Hertzog, Gene Knappenberger, Don Roush, and Chris 

Camuso, all of whom are Road Drivers in the proposed bargaining unit, would testify that no one 

from the NLRB attempted to contact them at any time since the filing of the petition. (Offer, at 

10).  Given the relatively small size of the petitioned-for unit, it stands to reason that any 

investigation by the Region would have included interviews with bargaining unit members to 

determine whether, and how, Cappetta participated in the card signing process and/or the 

Union’s pre-election campaign.  The fact that these employees were not interviewed tends to 

establish that the Region did not make any meaningful effort to interview any bargaining unit 

members.  

 Additionally, the Company offered proof in support of its election objections that Tammy 

Cadman, the former temporary administrative assistant at the AAP Kutztown distribution center 

who was told by Cappetta that he was organizing the Kutztown facility, discussed supra, would 

also testify that she was never contacted by the Region despite the asserted fact that she had 

witnessed conduct evincing taint. (Offer, at 10).  There is also no indication in the record that the 

Region conducted the card check formally requested by the Company.  It is ironic that the Acting 

Regional Director chides the Company for seeking what he terms “ a second bite of the apple.” 

(CofR. at 6).  The record makes abundantly clear that the Company never got a first bite.     
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 Section 120.67(c) of the Board’s Rules and Regulations authorizes the Board to grant 

review if a regional director’s decision on a substantial factual issue is clearly erroneous on the 

record and such error prejudicially affects the rights of a party.  The Acting Regional Director’s 

decision with respect to the Company’s position that Mr. Cappetta was a statutory supervisor – 

undoubtedly a substantial factual issue given its significance to the issue of taint – is not just 

erroneous, it is nonexistent.  The Region effectively punted the ball on the issue before the 

election, but never returned to the issue after the election.  In so doing, the Region left 

unanswered significant factual issues directly implicating the Company’s right to the undivided 

loyalty of its representatives, see NLRB v. Yeshiva University, 444 U.S. 672, 682, 100 S. Ct. 856, 

63 L. Ed. 2d 115 (1980), and its employees’ right to election conditions free from conduct the 

Board has repeatedly found to be inherently coercive.  See Harborside Healthcare, Inc., 343 

NLRB 906 (2004); Madison Square Garden CT, LLC, 350 NLRB 117, 122 (2005); Reeves 

Bros., 277 NLRB 1568, 1568 n.1 (1986); Sarah Neuman Nursing Home, 270 NLRB 663, 663 

n.2 (1984); A.T.I. Warehouse, Inc., 169 NLRB 580, 580 (1968); Heck’s, Inc., 61 LRRM 1128 

(1966); Dejana Industries, Inc., 336 NLRB 1202 (2001); National Gypsum Co., 215 NLRB 74 

(1974); Southeastern Newspapers, Inc., 129 NLRB 311 (1960); The Toledo Stamping & 

Manufacturing. Co., 55 NLRB 865, 867 (1944),     

 Any finding – by the Region, the full Board, or a federal court – that Mr. Cappetta is a 

supervisor would necessarily invalidate the election result in this case, particularly given the 

Region’s apparent failure to follow up on the Acting Regional Director’s promise in the RD 

Decision that the Region would investigate the issue of supervisory taint.  The casual manner in 

which the Region appears to have disposed of the question of Cappetta’s supervisory status 

suggests it may never have intended to investigate the taint claim.  This presents yet another 
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problem for the Region:  if the Acting Regional Director had already decided when he issued the 

Decision and Direction that the Region would not investigate the Company’s taint allegations, it 

could only be because he had determined Cappetta was not a supervisor.  In that case, why omit 

that finding from the Decision and Direction, particularly when doing so kept the Company in 

the dark about Cappetta’s status and prevented it from knowing how to deal with him during the 

campaign?  The Region’s handling of these issues suggests it abandoned its role as neutral 

referee and took sides.  This only further illustrates that it has denied the Company’s rights to 

due process and a fair hearing. 

2. The Acting Regional Director’s Decision to Hold a Mail Ballot Election. 

The Acting Regional Director’s decision to hold a mail ballot election, as opposed to the 

traditional Board practice of conducting a manual ballot election, should also be reviewed since 

it plainly departed from Board precedent and represented an abuse of discretion.  The Board has 

long held that the manual ballot election procedure is presumptively appropriate.  See Nouveau 

Elevator Industries, Inc., 326 NLRB 470, 471 (1998) (denying mail ballot election where voting 

group consisted of over 1,600 employees employed at various sites throughout New York City 

metropolitan region and assigned a “myriad of schedules, including being on-call 24 hours a 

day”); San Diego Gas and Elec., 325 NLRB 1143, 1144 (1998) (The Board’s “longstanding 

policy, to which we adhere, has been that representation elections should as a general rule be 

conducted manually, either at the workplace or at some other appropriate location.”); see also 

NLRB Casehandling Manual (Part Two) Representation Proceedings §11301.2 (“The Board’s 

longstanding policy is that representation elections should, as a general rule, be conducted 

manually”).  

When deciding whether to conduct a manual or mail ballot election, a Regional Director 

should consider: (i) whether eligible voters are “scattered” because of their job duties over a 
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wide geographic area; (ii) whether eligible voters are “scattered” in the sense that their work 

schedules vary significantly, so that they are not present at a common location at common times, 

and (iii) whether there is a work stoppage (i.e., strike or walkout) in progress.  San Diego Gas, at 

1145.  Voters may be deemed to be scattered “where they work in different geographic areas, 

work in the same areas but travel on the road, work different shifts, or work combinations of full-

time and part-time schedules.”  Id. at 1145, n. 7.  However, “the mere fact that employees may 

work multiple shifts, thereby necessitating more than one voting session during the course of the 

workday, is not in and of itself a sufficient basis for directing a mail ballot election.” Id. The 

evidence presented demonstrated that the voting group in this case was not “scattered” under the 

standards imposed by existing Board law.  Indeed, the Road Drivers who participated in the 

election start and finish their routes at the same terminal, and their participation in a manual 

ballot election could easily have been accommodated as a result.     

Thus, the Acting Regional Director plainly erred in deciding that a single-site, one-day 

election in two polling periods over approximately 14 hours was inconsistent with the Board’s 

longstanding policy favoring manual ballot elections, and his decision constituted an abuse of 

discretion.  The Acting Regional Director’s decision to hold a mail ballot election, as opposed to 

the prudent and traditional Board practice of conducting a manual ballot election, further 

abridged the Company’s ability to exercise its 8(c) right to speak to employees in that it 

precluded the Company’s ability to make group presentations from the date ballots were mailed 

to the voting group (nearly two weeks before the date of the vote count), unfairly burdened the 

Company with onerous administrative tasks upon pain of waiver, prejudiced the Company’s 

ability respond to the Union’s organizing campaign in violation of the United States Constitution 

and Section 8(c) of Act, and needlessly subjected employees to the potential harms that the 
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Board’s preferred method of manual ballot voting was intended to limit, including the loss of 

secrecy and integrity in the voting process, as well as the prospect of  interference and/or 

coercion. 

3. The Acting Regional Director’s Refusal to Consider the Company’s Revised 
Election Proposal. 

The Acting Regional Director’s refusal to consider the Company’s revised election 

proposal following its objection to his erroneous calculations of the Company’s original election 

proposal represented further arbitrary denial of the Company’s rights and interests during the 

pre-election process.  The Company’s original proposal at the Representation Hearing called for 

a one-day, single-site election with the polls to be open for a total of four hours over a 14-hour 

period, to be conducted at a site about an hour’s drive from the Region 4 offices in Philadelphia. 

During a conference call on January 7, 2016 to discuss the Company’s objection to the Acting 

Regional Director’s erroneous interpretation of that proposal, counsel for the Company made a 

revised election proposal offering a single polling time, from 2:00 a.m. to 8:00 a.m., on a 

Wednesday of the Acting Regional Director’s choosing. (Exh. C).  The polling times assured that 

all employees would have ample opportunity to vote either before they left the terminal on their 

route or when they returned at the end of their route.  In short, UPS Freight’s revised proposal 

eliminated all potential concerns raised by the Acting Regional Director. (Id.).  

Nevertheless, the Acting Regional Director refused to consider the revised proposal, 

stating that, under the Final Rule, “determinations on election arrangements are now expected to 

be made at the time the Decision and Direction of Election issues.”  The Acting Regional 

Director offered no citation to where in the new rules this “expectation” may be found.  

Inexplicably, the Acting Regional Director also expressed doubt that he had the authority to 

modify his original decision on the balloting method. (Exh. C).  Obviously, it is well within his 
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broad discretion to revise the election details at any point in the proceedings.  The Board 

recognizes that election details may be worked out by the parties after the issuance of a Decision 

and Direction of Election.  See NLRB Casehandling Manual (Part Two) Representation 

Proceedings §11301.3 (“a determination may not be possible until, for example, after a decision 

and direction of election has issued”).  Thus, any suggestion by the Region that the Company is 

limited to the proposal it made at the hearing is without merit and the Acting Regional Director’s 

assertion that he is unable to revisit the election details following issuance of the RD Decision is 

incorrect.  The Region’s refusal to reconsider this point prejudiced UPS Freight for all of the 

reasons set forth in Section C(6) above.  

4. The Region’s Denial of UPS Freight’s Request for the Issuance of Subpoena 
Duces Tecum. 

The Region’s denial of UPS Freight’s Request for the Issuance of Subpoena Duces 

Tecum prejudiced the Company in the preparation of  its election objections.  Specifically, on 

February 2, 2016, the Company requested that the Region issue several subpoenas duces tecum.  

The Company requested document subpoenas in order to obtain relevant cell phone records of 

Mr. Cappetta and Union organizer Brian Taylor (and, perhaps, others at the Union) during the 

period relevant to this proceeding.  For the reasons stated previously in Section A(1), supra, the 

Company had reason to believe that a review of those records would show frequent contact 

between Mr. Cappetta and the Union, which would further support UPS Freight’s contention that 

Mr. Cappetta was a key figure in the Union’s organizing campaign and that his participation in 

the campaign tainted both the Union’s original showing of interest and the results of the election 

itself.  The Region denied the Company’s request on the grounds that no “currently outstanding 

Notice of Hearing” had been issued.   
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The Region’s denial, which was based on portions of the Casehandling Manual that have 

not been updated since passage of the Final Rule, is yet another example of the prejudice 

imposed by the Final Rule, and by its application of the Final Rule in this proceeding.  Indeed, 

Section 102.69(c) of the Final Rule authorizes the conduct of a hearing on objections and 

challenges to the election if, among other grounds, “the regional director determines that the 

evidence described in the accompanying offer of proof could be grounds for setting aside the 

election if introduced at a hearing.”  Thus, the Final Rule authorizes the Region to decline to 

hold a post-election hearing if the evidence included in the offer of proof is not sufficient.  As 

such, the Final Rule places an additional and unfair burden on an employer to present all of the 

evidence it intends to introduce at the hearing in its offer of proof.  This is particularly the case 

since the Casehandling Manual arguably does not provide for the issuance of investigative 

subpoenas in the absence of a direction of hearing by the Region.   

The Company requested subpoenas to further its efforts to compile information relevant 

to the issue of supervisory taint.  The subpoenas were necessary as a result of the Region’s 

comprehensive failure, as set forth in Section A(1), above, to investigate the issue 

administratively, or to otherwise permit the Company to litigate the matter during the pre-

election process.  But, its requests were denied by the Region based on policy and procedure that 

pre-dates the Final Rule and fails to contemplate the administrative processes and deadlines 

imposed by it.  The Region’s ruling violated the Company’s due process rights by denying it the 

means to obtain the very evidence that is required under the Final Rule to obtain an post-election 

evidentiary hearing.  Under these circumstances, the Region’s subsequent decision not to grant a 

hearing on the question of supervisory taint based on the Company’s “lack” of evidence 



21 

presented in its offer of proof indisputably violated the Company’s right to a fair hearing under 

the Act and to due process under the U.S. Constitution. 

5. The Acting Regional Director’s Partial Denial of the Company’s Motion To 
Postpone Representation Hearing and for Extension of Time to File Statement 
of Position. 

The hardships imposed upon the Company by the unfairly shortened “critical period” 

prescribed by the Final Rule, discussed supra, were exacerbated by the Acting Regional 

Director’s partial denial of the Company’s Motion To Postpone Representation Hearing And For 

Extension Of Time To File Statement Of Position.  The Union’s petition was filed in the midst of 

the holiday season, which presented significant logistical difficulties to the Company given the 

nature of its business.  Moreover, although the Union’s petition purported to implicate only a 

limited number of employees at a single location, the potential scope of the appropriate unit was 

significantly greater9 and required investigation of factors involving nearly three hundred 

employees at nine locations in the same number of states.  The natural logistical challenges of 

gathering evidence in support of the Company’s position on the unit were further complicated 

both by the dispersion of employees during the holiday season and the operational demands on 

the Company.  For these reasons, the Company requested a two-day extension of time to file its 

statement of position (from Thursday, December 17, 2015 until Monday, December 21, 2015), 

and also requested that the Representation Hearing be postponed from Friday, December 18, 

2015 until Tuesday, December 22, 2015.   

The Company’s requests were consistent with the provisions of Section 102.63 of the 

Board’s Rules and Regulations, which expressly authorizes the Acting Regional Director to 

extend the time for filing and serving the Statement of Position, and to postpone the 

                                                 
9 The factual and legal grounds supporting a company-wide unit, as opposed to the single-site unit proposed 

in the Union’s petition, are set forth fully in Attachment B to the Company’s Statement of Position, filed with the 
Region on December 18, 2015 (SOP, Attachment B), and in Section B, infra.   
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Representation Hearing, for up to 2 business days.  And, given the facts and the gravity of the 

issues involved, the Company clearly presented “special circumstances” warranting the relief 

requested.  See Rules and Regulations of the National Labor Relations Board, §§102.63(a); 

(b)(1).  The Acting Regional Director, however, only partially “granted” the Company’s motion, 

ordering that the Company’s statement of position be filed by 12:00 PM on Friday, 

December 18, 2015, and that the hearing be conducted at 10:00 AM on Monday, December 21, 

2015.  The Acting Regional Director’s arbitrary denial of the full extension requested by the 

Company prejudiced the Company in its preparation of the statement of position and for the 

hearing.  Moreover, the Acting Regional Director’s partial “granting” of the Company’s motion 

directly aided the Union in its preparation for the Representation Hearing by giving the Union 

access to the Company’s statement of position, and thus the issues and facts the Company 

intended to raise at the hearing, for an entire weekend prior to the hearing.  Of course, the Region 

did not provide equivalent (or any) information to the Company regarding the Union’s evidence 

and witnesses.  Had the Acting Regional Director granted the Company’s request in full, the 

Union would have had the Company’s statement of position one day prior to the pre-election 

hearing, which is the amount of time called for under the Rules when applied in due course.  This 

ruling unquestionably resulted in prejudicial error, and warrants Board review. 

6. The Region’s Denial of an “Appropriate” Hearing Guaranteed by Section 9(c) 
of the Act and in Violation of the Company’s Due Process Rights Guaranteed 
by the Constitution. 

The Region denied the Company the “appropriate” hearing guaranteed by Section 9(c) of 

the Act and the due process guaranteed by the Constitution as a result of the conditions under 

which the hearing was conducted.  There was no practical or legal justification for the Hearing 

Officer’s decision to begin the hearing over an hour late for reasons unexplained, or her decision 
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to virtually confine the parties to the building for the duration of the hearing, effectively 

precluding counsel even from taking a meaningful lunch break.   

Moreover, the Final Rule provides that hearings “shall continue from day to day until 

completed.”  See 29 C.F.R. §102.64(c).  Thus, nothing in the Final Rule requires the completion 

of the hearing in a single calendar day.  Nevertheless, the Hearing Officer repeatedly refused 

requested adjournments to complete live witness testimony the following morning, and instead 

required the parties to present live testimony until about 7:00 p.m., nearly two hours beyond the 

end of the normal business day.   

Additionally, the Final Rule expressly provides for the filing of post-hearing briefs upon 

“special permission” from the Acting Regional Director. See 29 C.F.R. §102.66(h).  The Acting 

Regional Director summarily denied the Company’s request without explanation.  (Tr., at 

328:24-25).   

 Finally, the Final Rule provides that “any party shall be entitled, upon request, to a 

reasonable period at the close of the hearing for oral argument.”  See 29 C.F.R. §102.66(h).  But, 

despite the fact that the nine-and-a-half-hour hearing resulted in over 350 pages of witness 

testimony concerning a number of facts and issues of which the Company had no prior notice,10 

the Hearing Officer denied the Company’s request for adjournment until the next morning to 

permit it reasonable time to prepare closing argument.  Instead, she permitted only 30 minutes 

for the Company to prepare its closing argument.  The Hearing Officer’s conduct and arbitrary 

denial of the Company’s requests indicate the existence of bias by the Region that is particularly 

evident given the fact that the Acting Regional Director’s Decision and Direction of Election did 

                                                 
10 Unlike the Company, as a result of the events described in Section A(5), above, the Union had full notice 

of the anticipated issues and evidence the Company intended to present at hearing as a result of its receipt of the 
Company’s statement of position on the Friday before the Monday hearing.  This allowed the Union to prepare both 
its rebuttal to those issues and an appropriate closing argument. 
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not issue for over two weeks following the close of the hearing.  An overnight adjournment (i.e., 

until the next morning) to permit Company counsel to review the evidence and to prepare 

meaningful oral argument was clearly warranted.  The Hearing Officer’s arbitrary denial of that 

request violated the Board’s own rules, as well as the Company’s right to an “appropriate 

hearing” under Section 9(c) of the Act, and represented an intentional denial of due process.   

B. Board Review Is Appropriate Because the Region’s Determination as to the 
Appropriate Bargaining Unit Resulted in Prejudicial Error. 

UPS Freight also seeks review of the Region’s determination that the Union’s petitioned-

for voting (and bargaining) unit comprised of “all regular full-time and part-time road drivers 

employed by the Employer at its facility located at 9755 Commerce Circle, Kutztown, 

Pennsylvania” is appropriate.  Section 9(a) of the Act permits employees to form a bargaining 

unit “appropriate” for collective bargaining purposes.  See 29 U.S.C. § 159(a).  To determine the 

appropriateness of a proposed bargaining unit, the National Labor Relations Board (“NLRB” or 

“the Board”) first assesses whether the employees in the petitioned-for unit are identifiable 

“readily as a group who share a community of interest.”  See A.S.V., Inc., 360 NLRB No. 138, 

slip op. at 14-15 (2014) (citing United Operations, Inc., 338 NLRB 123 (2002)).  In so doing, the 

Board considers whether the employees: (1) are organized into a separate department; (2) have 

distinct job functions and perform distinct work; (3) are functionally integrated with the 

Employer’s other employees; (4) have frequent contact with other employees; (5) interchange 

with other employees; (6) have distinct terms and conditions of employment; and (7) are 

separately supervised.  Id.   

 In Specialty Healthcare and Rehabilitation Center of Mobile, 357 NLRB No. 83 (2011), 

one of its most controversial decisions to date, the NLRB overturned 20 years of precedent by 

permitting bargaining units to be petitioned-for and certified even when larger and “more 
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appropriate” bargaining units exist in the employer’s workforce.  See id.  (finding that “[b]ecause 

a proposed unit need only be an appropriate unit and need not be the only or the most appropriate 

unit, it follows inescapably that demonstrating that another unit containing the employees in the 

proposed unit plus others is appropriate, or even that it is more appropriate, is not sufficient to 

demonstrate that the proposed unit is inappropriate.”).11  Nevertheless, even under Specialty 

Healthcare and its progeny, the Board has recognized that a petitioned-for unit will be deemed 

inappropriate where “the party so contending demonstrates that employees in the larger unit 

share an overwhelming community of interest with those in the petitioned-for unit . . .” See Id.,  

at 11. (emphasis added). 

  The Company has maintained throughout these proceedings that the unit is inappropriate 

because it excludes the regular drivers (full-time and part-time) (“Road Drivers”) employed by 

the Company at eight other distribution facilities, which the evidence proves to share an 

overwhelming community of interest with the employees sought to be represented by the Union. 

Specifically, the evidence demonstrates that UPS Freight is party to a national contract with 

Advance Auto Parts (“AAP”), under which it performs operations relating to the distribution of 

AAP parts and other supplies from nine distribution centers to regional AAP stores around the 

country. (Tr., at 21-24).  The distribution centers comprising the Company’s AAP operation are 

located in Kutztown, PA, Enfield, CT (“Enfield facility”), Lakeland, FL (“Florida facility”), 

Salina, KS (“Kansas facility”), Gastonia, NC (Gastonia facility”), Delaware, OH (“Delaware 

facility”), Roanoke, VA (“Virginia facility”), Hazelhurst, MS (“Hazelhurst facility”), and 

                                                 
11 Specialty Healthcare was wrongly decided and should be overturned for all of the reasons stated in the 

dissents of Member Miscimarra in Macy’s, Inc., 361 NLRB No. 4, slip op. at 22-33 (2014) and Member Johnson in 
DPI Secuprint, 362 NLRB No. 172, slip op. at 9-19 (2015). See also NLRB v. Lundy Packing Co., 68 F.3d 1577, 
1581-82 (4th Cir. 1995). These dissents are fully incorporated into this request for review by reference, and the 
Company expressly preserves its right to rely upon them throughout the course of these proceedings in asserting that 
the Board’s traditional community of interest standards should apply.   
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Thomson, GA (“Thomson facility”) (collectively the “AAP distribution facilities”). (Tr., at 23). 

UPS Freight considers the nine AAP distribution facilities part of a single integrated customer 

service initiative set up just for AAP.  (Tr., at 24-25). 

 The Company has a single centralized management team (Regional Operations Manager, 

AAP Manager, Operational Support Supervisor, Support Manager) that is responsible for 

overseeing the Company’s contractual and operational relationship with AAP, including the 

provision of services by Road Drivers from all of the Company’s AAP distribution facilities. 

(Tr., at 25-31).  The Company has centralized Human Resources and Employee Relations 

functions that are responsible for all nine AAP distribution facilities. (Tr., at 78-79). 

 All Road Drivers employed by the Company at the nine AAP distribution facilities have 

the same job title.  (Tr., at 36, 39).  All Road Drivers use, and are trained on, the same equipment 

– tractor trailers (either sleeper cabs or day cabs).  (Tr., at 36, 39).  UPS Freight Road Drivers 

working under the AAP contract do the same work, and do not perform work, or make 

deliveries, for any other UPS Freight customer besides AAP. (Tr., at 38-39).  All Road Drivers 

are evaluated under the same Company performance criteria, including accident frequency, 

safety and efficiency indicia such as “hard brakes” and “overspeed,” miles per gallon on tractors, 

and delivery performance. (Tr., at 48-51).  All Road Drivers are employed under the same UPS 

Freight policies. (Tr., at 46-47, 72).  All Road Drivers receive roughly the same rates of pay. 

(Tr., at 75-76, 116-118).  All Road Drivers are entitled to the same benefit plans. (Tr., at 105).  

All Road Drivers receive substantially the same training/orientation, as well as specialized 

training from AAP regarding hazards and operational matters relevant to working in one of its 

distribution centers. (Tr., at 45-48). 
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 All Road Drivers at the Company’s AAP distribution facilities have access to a 

centralized job database and are eligible to apply for driving jobs at any of the other AAP 

distribution facilities. (Tr., at 51-52).  Road Drivers have, in fact, permanently transferred from 

one AAP distribution facility to another in the past.  (Tr, at 52-56; Emp. Exh. 1).  In the past 

several years, 27 UPS Freight Road Drivers assigned to one AAP distribution center have been 

transferred to a different AAP distribution center within the system. (Tr., at 52; Emp. Exh. 1).  

There is significant driver interchange between locations.  (Tr., at 56-61). Recently, six Road 

Drivers have been temporarily assigned to the AAP Kutztown distribution center from other 

AAP distribution facilities (3 from the Florida facility, 3 from the Hazlehurst facility) to assist 

with a shortage of available Road Drivers. (Tr., at 56-66).  Over the past 3 years, 117 Road 

Drivers have been temporarily transferred to the Company’s other AAP distribution facilities to 

perform work for a total of 413 weeks. (Tr., at 60; Emp. Exh. 2).  In that same time period, 44 

Road Drivers have been temporarily transferred to the AAP Kutztown distribution center from 

the Company’s other AAP distribution facilities to perform work for a total of 163 weeks. (Tr., at 

65-66; Emp. Exh. 2).  

This evidence establishes that an overwhelming community of interest is shared by the 

Road Drivers employed at all of the Company’s AAP distribution facilities.  Accordingly, the 

Company has maintained throughout these proceedings that the Union’s petitioned-for unit is 

clearly inappropriate and should have been rejected by the Region in favor of the bargaining unit 

comprised of the regular drivers (full-time and part-time) employed by the Company at its eight 

other distribution facilities.  The Acting Regional Director rejected the Company’s position in his 

Decision and Direction of Election, and found in his Supplemental Decision on Objections to 

Election and Certification of Representative that the issue was not a proper subject of an election 
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objection, but, rather, was “an issue that can be considered in a Request for Review.” (CofR, at 

8).  The Company maintains that the Acting Regional Director’s finding that the Union’s 

petitioned-for unit is appropriate resulted in prejudicial error inasmuch as the Union cannot 

demonstrate the requisite showing of interest in the appropriate unit proposed by the Company.   

C. UPS Freight’s Objection to a Voting Unit That Includes Certified Safety Instructors 
and Dispatchers 

UPS Freight requests Board review to consider the appropriateness of the inclusion of 

certified safety instructors and dispatchers in the voting unit, as proposed in the Union’s motion 

to amend the petition for election, is appropriate.  At the time of the representation hearing, the 

Company employed two employees at its Kutztown distribution center, Frank Cappetta (“Mr. 

Cappetta”) and Carl David (“Mr. David), who served in these roles.  Although Mr. Cappetta was 

originally hired as a Road Driver, he primarily (roughly 80% of his work time) performed duties 

related to the position of dispatcher. (Tr., at 219).  Mr. David was also hired as a Road Driver, 

but performed functions as a certified safety instructor and assisted Mr. Cappetta with dispatch 

functions.  (Tr., at 149, 190-191).   

The Company maintains, as it has throughout these proceedings, that both Mr. Cappetta 

and Mr. David should have been excluded from the unit and deemed ineligible to participate in 

any election resulting from the Union’s petition since they do not “regularly perform duties 

similar to those performed by unit members for sufficient periods of time to demonstrate that 

they have a substantial interest in working conditions in the unit.”  Berea Publishing Co., 140 

NLRB 516, 519 (1963).  The Hearing Officer, however, refused to take evidence on these issues 

at the representation hearing. (D&D, at 13).12   

                                                 
12 Although the Hearing Officer excluded evidence as to the issue of Cappetta’s and David’s 

inclusion in the unit, the record contains significant testimony relating to Cappetta’s primary duties due to 
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Subsequently, in both the RD Decision and the Certification of Representative, the 

Acting Regional Director refused to consider their inclusion or exclusion from the unit.  

According to the Regional Director, “[a]s a threshold matter, the certified safety instructors and 

dispatchers are neither included, nor excluded.  Beyond that, this assertion also is not a proper 

subject for Objection.  Issues of exclusion or inclusion may be examined in a Request for 

Review.” (CofR, at 8).  

Given the Acting Regional Director’s refusal to consider the issue, the Company 

maintains that Board review is appropriate.  Even if their votes are determined not to have 

materially affected the results of the vote, Mr. Cappetta and Mr. David, and any other employee 

who now, or in the future, regularly perform duties as a dispatcher and/or certified safety 

instructor, should be excluded from the bargaining unit since the positions require functions that 

are, at best, incompatible, and at worst, antagonistic, to those performed by the Road Drivers 

employed by the Company.  

D. Board Review is Appropriate Because There Are Compelling Reasons for 
Reconsideration of the Final Rule. 

 The Union’s petition was processed in accordance with the procedures set forth by the 

Board in the Final Rule, which became effective April 14, 2015.  The Final Rule is intended to 

“remove unnecessary barriers to the fair and expeditious resolution of representation cases, 

simplify representation case procedures, codify best practices, and make them more transparent 

and uniform across regions.” See NLRB Guidance Memorandum on Representation Case 

Procedure Changes, Memorandum GC 15-06 (April 6, 2015).  According to the Board, the Final 

Rule provides “targeted solutions to discrete, specifically identified problems to enable the Board 

                                                                                                                                                             
inquiries concerning his supervisory status.  The evidence concerning David’s job functions, however, is 
incomplete as a result of the Hearing Officer’s ruling. 
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to better fulfill its duty to protect employees’ rights by fairly, efficiently, and expeditiously 

resolving questions of representation.” Id. 

 The reality, however, is that the Final Rule enacted comprehensive (and entirely 

unnecessary) modifications to the Board election process.  Viewed as a whole, those 

modifications severely and unfairly abbreviate the pre-election period, burden employers with 

new and onerous administrative tasks upon pain of waiver, severely restrict employers in the 

exercise of their statutory right to communicate their views on unions, and all but eliminate 

formal consideration of issues integral to the conduct of the election, such as voter eligibility and 

appropriate inclusion in the proposed unit.  Specifically, the Final Rule incorporates, among 

others, the following modifications: 

• The Final Rule requires employers to post a notice of election within 2 business 
days after service of the notice of hearing and prior to any determination by the 
Board that the petition has sufficient merit to justify an election.  See 29 C.F.R. 
§102.63(a). 

• The Final Rule severely abbreviates the time between the filing of the union 
petition and the first day of a hearing, except in limited cases shown to be 
sufficiently “complex” to warrant delay for a limited additional time period or 
under undefined “special circumstances” and/or “extraordinary circumstances.” 
See 29 C.F.R. §102.63(a). 

• The Final Rule requires employers, during the critical initial days following the 
filing of a petition for election, to prepare and file a burdensome written 
“statement of position” addressing, inter alia, the basis for any employer 
contention that the petitioned-for unit is inappropriate, the basis for any employer 
contention for excluding individual employees from the petitioned-for unit, and 
the basis for all other issues the employer intends to raise at the hearing, upon risk 
of waiving employers’ legal rights to contest any omitted issues at the hearing. 
See 29 C.F.R. §§102.63(b); 102.66(d). 

• The Final Rule requires employers to prepare and include with the statement of 
position a list of all employees in the petitioned-for unit, including their work 
location, shifts, and job classifications, as well as a second list (together with the 
above described additional information) of all individuals in any alternative unit 
contended for by the employer; and a third list (together with the above described 
additional information) of all individuals who the employer contends should be 
excluded from the petitioned-for unit. See 29 C.F.R. §102.63(b). 
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• The Final Rule contemplates that the pre-election hearing required under Section 
9(c) of the Act be conducted solely “to determine if a question of representation 
exists,” and provides that “disputes concerning individuals’ eligibility to vote or 
inclusion in an appropriate unit,” which have traditionally been deemed necessary 
and appropriate issues for pre-election consideration, “ordinarily need not be 
litigated or resolved before an election is conducted.” See 29 C.F.R. §102.64(a).  

• Relatedly, the Final Rule limits the parties’ right to introduce evidence at the 
Section 9(c) hearing solely to that which is “relevant to the existence of a question 
of representation.” See 29 C.F.R. §102.66(a). 

• The Final Rule requires parties to prepare and present “offers of proof” at the 
outset of the Section 9(c) hearing, and authorizes Regional Directors to bar the 
parties from entering evidence into the record if such offers of proof are deemed 
to be insufficient to sustain the proponent’s position. See 29 C.F.R. §102.66(c). 
Employers are further precluded from introducing evidence into the record on 
issues that were not previously addressed in the newly-required statement of 
position. Id. 

• The Final Rule precludes employers from presenting post-hearing briefs and from 
reviewing a record transcript prior to stating their post-hearing positions, except 
upon special permission from, and addressing only subjects permitted by, the 
Regional Director. See 29 C.F.R. §102.66(h). 

• The Final Rule requires employers to disclose to unions unprecedented personal 
and private information pertaining to employees, including home phone numbers 
and personal email addresses. See 29 C.F.R. §102.67(1). The Final Rule 
drastically shortens the time in which such information must be prepared and 
provided by employers and requires such personal disclosures even as to 
employees whose eligibility to vote has been contested and not yet determined. 

 For the reasons articulated by the Plaintiffs in Chamber of Commerce of the United States 

v. NLRB, 1:15-cv-00009 (D. D.C. 2015), Assoc. Builders and Contractors of Texas, Inc. v. 

NLRB, 1:15-cv-00026 (W.D. Tex. 2015), and Baker DC, LLC v. NLRB, 1:15-cv-00571 (D. D.C. 

2015), compelling reasons exist for the Board to reconsider application of the Final Rule.  UPS 

Freight incorporates by reference each and every objection to the Final Rule raised by the 

Plaintiffs in those proceedings such that those objections and arguments shall be deemed to be 

set forth fully herein.  The relevant filings are attached to this request as Exhibit D.  Additionally, 
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among other harms, the procedural modifications imposed by the Final Rule warrant 

reconsideration of it for the following reasons: 

1. The Final Rule Severely Hinders an Employer’s Ability and Opportunity to 
Effectively Respond to a Petition for Election. 

 The Final Rule severely hinders an employer’s ability and opportunity to investigate all 

issues related to the petition, unfairly burden employers with onerous administrative tasks upon 

pain of waiver, all but eliminates formal consideration of issues integral to the conduct of the 

election, such as voter eligibility and appropriate inclusion in the proposed unit, and prejudices 

an employer’s ability to respond to a union’s organizing campaign in violation of the United 

States Constitution and Section 8(c) of the NLRA. 

  Despite these obvious harms, the Company attempted, in good faith, to investigate and to 

preserve its rights in these proceedings to the best of its ability given the considerable time 

limitations, and attempted in good faith to comply with the procedural requirements imposed by 

the Final Rule despite their obvious prejudicial impact.  For these reasons,  and for the others set 

forth herein, the Company maintains that its submission of its Statement of Position and its other 

efforts to comply with the Final Rule throughout these proceedings cannot be deemed a waiver 

of its request for review of the Final Rule, and respectfully asserts that the Region’s processing 

of the Union’s petition in accordance with the Final Rule rendered it unable to ascertain all facts 

and issues necessary to effectively protect its rights, and the rights of its employees, in the instant 

proceeding.   

2. The Final Rule Severely Hinders an Employer’s Ability and Opportunity to 
Respond to a Union’s Organizing Campaign in Violation of Section 8(c). 

 Section 8(c) of the Act provides that “[t]he expressing of any views, argument, or 

opinion, or the dissemination thereof . . . shall not constitute or be evidence of an unfair labor 

practice under any of the provisions of this subchapter, if such expression contains no threat of 
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reprisal or force or promise of benefit.” Consistent with Section 8(c), “an employer’s free speech 

right to communicate his views to his employees is firmly established and cannot be infringed by 

a union or the Board.” NLRB v. Gissel Packing Co., 395 U.S. 575, 617 (1969).  The Final Rule, 

however, severely infringes upon an employer’s Section 8(c) rights in several respects.  

a. The Final Rule Violates the Section 8(c) Policy of Encouraging 
Uninhibited Debate. 

 By unfairly reducing the critical period between the filing of the petition for election and 

the election itself, the Final Rule effectively deprives an employer of adequate time to present its 

views in a meaningful manner to employees.  Such a result is inconsistent with the policies 

reflected in Section 8(c) favoring uninhibited, robust, and wide-open debate.   

 This is particularly true given the Final Rule’s imposition of additional and unilateral 

obligations, including: (1) the compelled posting of an election notice within 2 business days 

after service of the notice of hearing; (2) the expectation that the hearing is to be opened within 8 

days after the service of the notice of hearing; (3) the requirement that the employer prepare and 

file a comprehensive Statement of Position addressing the issues it wishes to litigate at the 

hearing, among other information, upon risk of waiving its legal rights to contest any issue not 

presented in the statement; (4) the requirement that the employer prepare and present written 

“offers of proof” in support of its position at the hearing; and (5) the requirement that an 

employer prepare and provide to the labor representative “a list of full names, work locations, 

shifts, job classifications, and contact information (including home addresses, available personal 

email addresses, and available home and personal cellular telephone numbers) of all eligible 

voters.” These obligations, all of which must be satisfied during a now-abbreviated critical 

period, preoccupy and avert an employer from the exercise of its lawful rights under Section 
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8(c), and, when viewed as a whole, rendered it unable to effectively respond to a union’s 

organizing campaign. 

 The practical impact of these modifications serve to effectively eliminate any meaningful 

opportunity for an employer to lawfully communicate with its employees concerning campaign 

issues during the pre-election timeframe the Board has traditionally referred to as the “critical 

period” – “a period during which the representation choice is imminent and speech bearing on 

that choice takes on heightened importance.” See 79 Fed. Reg.  at 74,439-40 & n.591 (Dec. 15, 

2015)(dissent) (citing Goodyear Tire & Rubber Co., 138 NLRB 453 (1962); E.L.C. Elec., Inc., 

344 NLRB 1200, 1201 n.6 (2005); NLRB v. Arkema, Inc., 710 F.3d 308, 323 n.16 (5th Cir. 

2013); Ashland Facility Operations, LLC v. NLRB, 701 F.3d 983, 987 (4th Cir; 2012); NLRB v. 

Curwood Inc., 397 F.3d 548, 553 (7th Cir. 2005). Such a result is not only contrary to the spirit 

and intent of the Act, but contravene the express rights granted to both an employer and its 

employees by the Act.    

b. The Final Rule Improperly Compels Employer Speech.  

 Additionally, the unfairly shortened “critical period” contemplated by the Final Rule, and 

the administrative obligations imposed upon the employer during that time, effectively compells 

it to address the issue of unionization prior to the filing of a petition in violation of Section 8(c) 

and the Constitution.  The time between the filing of a petition and the conduct of the election 

has long been referenced as the “critical period” for a reason.  As noted in the dissent to the Final 

Rule, the critical period is the point in time during which “the representation choice is imminent 

and speech bearing on that choice takes on heightened importance.” See 79 Fed. Reg. at 74,439-

40 & n.591 (Dec. 15, 2015)(dissent) (citing Goodyear Tire & Rubber Co., 138 NLRB 453 

(1962); E.L.C. Elec., Inc., 344 NLRB 1200, 1201 n.6 (2005); NLRB v. Arkema, Inc., 710 F.3d 
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308, 323 n.16 (5th Cir. 2013); Ashland Facility Operations, LLC v. NLRB, 701 F.3d 983, 987 

(4th Cir; 2012); NLRB v. Curwood Inc., 397 F.3d 548, 553 (7th Cir. 2005)).   

 For this reason alone, an employer’s ability to make general, pre-petition statements 

concerning its position on unionization, based on general observations at a time when no 

organizing efforts are taking place, is no substitute for post-petition speech.  The benefit of the 

critical period is that it permits an employer to identify and understand the issues fueling the 

organizing effort and address them in a specific manner during the campaign, while at the same 

time lawfully educating its workforce on the lawful changes that would necessarily take place in 

the event of unionization, such as the collective bargaining process and the impact it might have 

on their terms and conditions of employment.  The artificially abbreviated critical period 

imposed by the Final Rule’s modifications severely and unreasonably restrict the employer’s 

ability to respond to union campaign efforts or to provide a lawful, management-sided 

perspective on the changes that could result from representation. 

 In reality, the unfairly shortened critical period contemplated by the Final Rule, and the 

administrative obligations imposed upon the employer during that time, effectively compel an 

employer to address the issue of unionization prior to the filing of a petition – and quite possibly 

prior to the onset of any organizing efforts – for fear that it will not have adequate opportunity to 

do so once a petition is filed.  The danger inherent in such compelled speech is obvious.  While 

there undoubtedly are circumstances where preemptive, pre-petition discussions with employees 

will serve to further an employer’s position with respect to unionization, it is also likely that, by 

addressing the issue of unionization prior to the filing of a petition, and at a time when 

organizing efforts may not yet have occurred, an employer will scatter a seed it does not intend 

to sow.  Employers were not forced to make that choice prior to the implementation of the Final 



36 

Rule.  The First Amendment, which protects “both the right to speak freely and the right to 

refrain from speaking at all,” see Wooley v. Maynard, 430 U.S. 705, 714 (1977), preserves the 

employer’s right to decide when and how to address the issue of unionization with its employees, 

or to refrain from doing so at all.  An employer’s right to refrain from such speech is directly, 

and prejudicially, implicated by the Final Rule.    

3. The Final Rule Also Hinders Employees in the Full Exercise of the Rights 
Guaranteed Them Under Section 7 of the Act.   

 Finally, the Final Rule severely restricts an employer’s rights under Section 8(c) by 

eliminating any meaningful opportunity to lawfully communicate with employees concerning the 

issues raised by a union campaign during the pre-election timeframe.  These Section 8(c) 

violations necessarily result in the frustration of the rights of those employees participating in the 

election.  Indeed, as Board Members Miscimarra and Johnson noted in their dissent to the Final 

Rule: “[T]he inescapable impression created by the Final Rule’s overriding emphasis on speed is 

to require employees to vote as quickly as possible – at the time determined exclusively by the 

petitioning union – at the expense of employees and employers who predictably will have 

insufficient time to understand and address relevant issues.” 79 Fed. Reg. 74,460 (emphasis 

added).  

 The harm identified in the dissent’s analysis of the Final Rule’s emphasis on the unfairly 

abbreviated critical period is precisely the harm that must be avoided here.  The Board’s newly-

enacted election process permits the Union to act at its leisure (and in secret) in disseminating 

information to employees in support of its organizing efforts, and to file its petition at a time 

when it is confident it has secured sufficient support to prevail in the election (or, as here, at a 

time when the Company is materially prejudiced due to significant seasonal operational 

obligations).  The prior election processes provided an employer – even one with no previous 
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notice of the union’s efforts – with an opportunity to address the relevant issues with its 

workforce and to meaningfully communicate its response to the union’s efforts.  The Final Rule, 

however, unreasonably restricts the Company’s opportunity to respond.  The undesirable, but 

likely, result is an election decided by uninformed voters.  

 Such a result flies directly in the face of rights the Act was intended to protect.  By its 

terms, Section 7 of the Act provides: “Employees shall have the right to self-organization, to 

form, join, or assist labor organizations, to bargain collectively through representatives of their 

own choosing, and to engage in other concerted activities for the purpose of collective 

bargaining or other mutual aid or protection, and shall also have the right to refrain from any 

or all of such activities . . . .” 29 U.S.C. §157 (emphasis added).  But, the right to refrain is only 

meaningful if the employees have full access to information concerning the consequences of 

representation before the election.  The modifications to the election process imposed by the 

Board’s adoption of the Final Rule ensure that they do not.    

4. Conclusion. 

 Based on the foregoing, there are compelling reasons for the Board to reconsider the 

application of the Final Rule in this proceeding, and in all others.  The procedural modifications 

imposed by the new Rule severely hinder an employer’s ability and opportunity to investigate all 

issues related to the petition, burden any employer with onerous administrative tasks upon pain 

of waiver, all but eliminate formal consideration of issues integral to the conduct of the election, 

such as voter eligibility and appropriate inclusion in the proposed unit, and prejudice an 

employer’s ability to respond to a union’s organizing campaign in violation of the United States 

Constitution and Section 8(c) of the Act.  Additionally, the unfairly shortened “critical period” 

contemplated by the Final Rule, and the administrative obligations imposed upon the employer 

during that time, effectively compel an employer to address the issue of unionization prior to the 
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filing of a petition in violation of Section 8(c) and the Constitution.  Finally, the Final Rule 

hinders employees in the full exercise of the rights guaranteed them under Section 7 of the Act.  

For these reasons, and others set forth in the filings included in Exhibit D, the Company 

respectfully requests that the Board grant review for the purpose of reconsidering application of 

the Final Rule. 

E. Board Review Is Appropriate Because There Are Compelling Reasons for 
Reconsideration of General Counsel Memorandum 15-06. 

 Compelling reasons also exist for the Board to reconsider application of General Counsel 

Memorandum 15-06, entitled “Guidance Memorandum on Representation Case Procedure 

Changes.”  The application of certain principles in that memorandum even further restrict and 

interfere with an employer’s right to fully investigate and respond to a union’s petitioned-for 

representation.  For example, the memorandum allows a Regional Director to decline to hold a 

pre-election hearing on subjects crucial to the viability to the union’s petitioned-for unit, 

including whether supervisory participation in union organizing tainted the showing of interest 

(an objection the Company raised throughout this matter) despite its acknowledgement that “a 

petition filed by a supervisor cannot raise a valid question concerning representation.”  See GC 

Memorandum 15-06 at 18. (emphasis added).  GC Memo 15-06 was intended to describe “the 

changes made by the final rule and provide guidance to Agency personnel, parties, practitioners, 

and other stakeholders on how the final rule will impact representation case processing from the 

initial processing through certification.” Id., at 2.  Thus, UPS Freight incorporates by reference 

the grounds set forth in Section A, supra, in support of this request. 

V. CONCLUSION 

 Based on the foregoing, compelling reasons exist for Board review of the issues raised by 

the Company herein.  Accordingly, the Company respectfully requests that the Board grant this 
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request, and requests that the Union’s petition be dismissed and the election be overturned as a 

result of the Region’s denial of the due process guaranteed the Company under both the Act and 

the U.S. Constitution, supervisory taint by Frank Cappetta, and the Region’s improper 

determination with respect to the appropriate scope of the voting unit.   

 Furthermore, to the extent the Board determines that remand of this matter is appropriate 

for any reason, including but not limited to the investigation and determination of Mr. Cappetta’s 

supervisory status, the existence of supervisory taint, and the exclusion of the dispatcher and/or 

certified safety instructor position from the voting unit, among other issues raised herein, or for 

the purpose of revisiting any of the pre-election processes or conducting a re-run election, the 

Company requests that this proceeding be referred to a different Region to begin anew in another  

Region that is not tainted by the conflict of interest and other evidence of a lack of impartiality 

alleged at Region.  As explained in this request, the Company maintains that the entirety of this 

proceeding has been tainted.  Any further processing of this matter at the regional level on 

remand should be conducted by another Region.   

       Respectfully submitted, 

       UPS GROUND FREIGHT, INC.  
            /s/ Kurt G. Larkin   
       Kurt G. Larkin 
       HUNTON & WILLIAMS LLP 
       Riverfront Plaza, East Tower 
       951 E. Byrd Street 
       Richmond, VA 23219   
       804.788.8776 (phone) 
       804.343.8218 (fax) 
       klarkin@hunton.com 

mailto:klarkin@hunton.com
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