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UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
VOITH INDUSTRIAL SERVICES, INC., )
| Petitioner, ;
V. - ;  PETITION FOR REVIEW
NATI.ONAL LABOR RELATIONS BOARD, ; Case No. 1 @ @ 1 2 :'.jl R l |
Respondent. ) - _

Voith Industrial Services, Iné. (“Petitioner”), hereby .p.etitions for review of the Decision
and Order of the N.ational Labor Relations Boéu‘d (“Board”) in Voith Industrial Ser'vices,r Inc. and
General Drivers, Warehousemen & Helpers, Local Uﬁion 89, affiliated with The International |
Brotherhood of Teamsters and International Urion, United Automobile, Aerospace and

'Agr;'cullural fmplehen_r Workers of. Amerfcq, AFL-CIO United Automobile, Aeﬁospace and
| Agricullural Implement Workers of America, Local Union 862, AFL-CIO and Geﬁera( Drivers,
 Warehousemen & Helpers, Local Union 89, afﬁliated with The 'Inlernationall Brotherhood of
Teamsters, Case Nos, 09-CA-075496, 09-CA-078747, 09-CA-082437, 09-_-CB—075505, and
09—C’B~082805, published at 363 NLRB No. 116, which wés issued on February 17, 2.01'6, and
published on the National ‘Labor Relations Board website, nirb.gov. B |

The Board’s February 17, 2016, Decision and Order is attached hereto.

W_H'EREFORE, Petitioner requests that the Court review the above-referenced Decision

and Order, set it aside and grant Petitioner such other relief as is deemed just and equitable.
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' . Dated February 19,2016

Respectfully' submitted,
VOITH INDUSTRIAL SERVICES, INC.

{s/ Gary A. Marsack

Gary A. Marsack

Thomas W. Mackenzie

Lindner & Marsack, S.C.

411 E. Wisconsin Ave.

Suite 1800

Milwaukee, W1 53202-4498

Telephone: (414) 273-3910

Fax: (414) 273-0522

Email: gmarsack@lindner-marsack.com
tmackenzie@lindner-marsack.com

- ATTORNEYS FOR PETITIONERS

VOITH INDUSTRIAL SERVICES, INC.
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CERTIFICATE OF SERVICE

_ * Gary A. Marsack, attorney for Petitioner, Voith Industrial Services, Inc., hereby c_ertiﬁés
) that he has caused a true and correct copy of the foregoing Petition for Review to be served upon
the following repreSentatives of the parties in identified in this Petition for Review:

MICHELE HENRY :

PRIDDY CUTLER MILLER & MEADE, PLLC
- 800 REPUBLIC BUIILDING

429 W MUHAMMAD ALI BOULEVARD

‘LOUISVILLE KY 40202-2348

JAMES F. WALLINGTON

BAPTISTE & WILDER

1150 CONNECTICUT AVE NW, STE 315
- WASHINGTON, DC 20036-4104

ROBERT M. COLONE

- GENERAL COUNSEL .
3813 TAYLOR BLVD.
LOUISVILLE, KY 40215

WILLIAM J. KARGES, ESQ.

~ ASSOCIATE GC
INTERNATIONAL UNION, UNITED AUTOMOTIVE,

AEROSPACE, AND AGRICULTURAL IMPLEMENT
WORKERS OF AMERICA, UA

8000 EAST JEFFERSON AVENUE

DETROIT, MI 48214-3963

ERIC TAYLOR
REGION 9 :
NATIONAL LABOR RELATIONS BOARD
3003 JOHN WELD PECK FEDERAL BUILDING
550 MAIN STREET, ROOM 3003
i CINCINNATI, OH 45202-327

GARY MUFFLEY

REGIONAL DIRECTOR, REGION 9
NATIONAL LABOR RELATIONS BOARD
3003 JOHN WELD PECK FEDERAL BUILDING
550 MAIN STREET, ROOM 3003

CINCINNATI, OH 45202-327 -

By:. /s/ Gary A. Marsack
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NUTICK: This apinion Is subject o farmat revision hefore pidlicailon in fhe .

bound volumes of NL.RB decisions, Readsrs are requesied fo nutify the Ex-
ecuiive Secretary, Naviona labor Relwionr Bourd Washingion, 1.C)
20570, of wiy typogruphicul or other formul envory so that corrections can
be included in the bound volumies,

Voith Industrial Services, Inc. gnd General Drivers,
Warehousemen & Helpers, Local Union 89, af
filiated with The International Brotherhood of

* Teamsters and International Union, United Au-

tomobile, Aerospate and Agricultural Imple-

ment Workers of America, AFL-CIO

United Automobile, Aerospace and Agricultural Im-
plement Workers of America, Local Union 862,
AFL-CIOQ and General Drivers, Warchousemen
& Helpers, Local Union 89, affiliated with The
International Brotherhood of Teamsters. Cases
09-CA-075496, 09-CA-078747, 09-CA-0B2437,
09-CB—(075505, and 09-CB-08§2805

February 17, 2016
DECISION AND ORDER

BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA
AND HIROZAWA

On December 21, 2012, Administrative Law Judge
Bruce D. Rosenstein issued the attached decision. Re-
spondent Voith filed exceptions and a supporting brief.
The General Counsel filed an answering brief, and Re-
spondent Voith filed a reply brief. The General Counsel
and the Charging Party each filed limited cross-
exceptions and supportmg briefs. Respondent Veith

- filed an answering brief.'

The National Labor Relations Board has delegated its -

authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
_in light of the exceptions and briefs® and has decided to.
affirm the judge’s rulings, findings,’ and conclusions as

“ YNo exceptions were filed fo the judge's findings that Respondent
UAW and. its Local 862 (cnlleclwely, the UAW) violated Sec.
B(b)Y{1){A) of the Act by accepting assistance and support from Re-
spondent Vuith in order to meet with cmployees and solicit member-
ship applications and checkoff authorizations, and by prematurely
accepting recugniliun'from Respondent Voith,  In addilion, ho excep-

- tions were (iled to the judge’s dismissal of allegations that Respondent
Voith (1) unlawfully told an employee at an orientation session on
Apnl 10, 2012, that new hires were represented by the UAW and would
receive UAW insurance, and (2} unlaw‘fu]ly instructed employees in a
slaﬁ'mcctmg to report other employees® union activities.

! Respondent Voith has requested orel argurent, The request is de-
nied as the record, cxcepi!uns and briefs adcquate]y prescm the issues
and the positions of the parties,

? Respondent Vaith has excepted 10 some of the judge’s credibility
findings. The Beard’s established policy is not to overrule an adminis-
trative law judge’s credibility resolutions. unless the clear. preponder-
ance of all the relevant evidence convinees us that they are incorrect.

S:andard Dr)' Wall Products, 31 NLRB 544 (|950), enfd. 188 F.2d 362 -

363 NLRB No. 116
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medified,* and to adopt the recommended Order as modi- -
fied and set forth in full below.®
The judge found, and we agree, that Respondent Voith

- entered into an unlawful scheme enabling it to underbid -

other - contractors seeking to provide vehicle staging,
shuttle, and yard/inventory management services (vehicle

‘processing” work) for Ford Motor Company at Ford’s

Louisville Assembly Plant (the LAP). Those services
had previously been performed by Auto Handling, Inc,, -

(3d Cir. 1951). We have carcfully examined the record and find no

“basis for reversing the findings.

* We have amended the judge's conclusions of law consistent with
our findings.

3 We shall modify the judge’s recommended Order to conform to the
Board's standord remedial language, correct inadvertent emors and
omissions, and remedy the violations found.” We shall further order
Respondent Vaith to file a report with the Social Seeurity Administra-
tion allecoting beckpay 1o the appropriate calendar quarters, and to
compensate the affected employees for the adverse tax consequences, if
any, of receiving lump-sum backphy awards. We shall also defete the
portion of the judge's recommended Order that permits Respondent
Voith, undér Planned Building Services, Inc,, 347 NLRB 670, 675-676
(2006}, to limit its liability by showing in compliance that it would not
have agreed to the monetary provisions of the predecessor’s collective-
bargaining agreement. Subsequent to the judge’s decision, the Board
overruled this portion of Planned Building Services in Pressroom
Cleaners, 361 NLRB No. 57 (2014}, motion for reconsideration denicd
361 NLRB No. 133°(2014). In Pressroom Cleaners, the Board held
that an “cmployer may no longer attempt to prove what the terms and
condilions would have heen il it had complicd wilh ils obligation to
bargain.” Slip op. at.6. We have modified the judge’s recommended
Order 1o accord with Pressroom Cleaners.

The judge recommended thal a responsible management official be
required to read aloud the notice to employees, and permil a representa-
tive of Teamsters Local 89 to be present at the reading, The judge,
hawever, fajled to include this provision in his recommended Order.
We agree with the judge that this remedy is appropriate in light of the
pervasiveness of the Respondent’s unlawful scheme and the seriousness
of the unfair labar prectices. Accordingly, we shall modify the judge’s
recommended Order 10 include ‘a notice-reading provision. We shall
also substilule new nolices in accordance with our decision in Durkans
School Services, 360 NLRB No. 85 (2014), and to conferm to the Order
as modilied.

We shall also require Respondent Voith to post Respondent UAW?s

" motice to employees. Although our calleague claims that ordering an .

employer to post a union's remedial potice only if the employer is
“willing” is “[cJonsisient with the Board's standard practice,” the
Board's practice in consolideted CA and CB cases is not uniform, For

- example, in Alliant Food Service, Inc., 335 NLRB 695, 698 (2001), the

Board ordercd the employer to post the union’s notice and did not
include “jf willing” language in the employer’s order. Consistent with
Alliant, we believe that in cases such as this one, where the respondents
schemed togelher in the commission of the unfair labor practices, and
the employer committed the bulk of the unfair labor practices; it is

- appropriate to requite that the employer post the union’s notice along

with its own. - See alsp /nserstate Bakeries Corp., 357 -NLRB 15, 20
(2011} {ordering respondent employer, which joined wilh respondent
union in dis¢riminating ugainst an cmployee, to separately post its own
and the union’s notice as.part of ils own remedial obligations), affd.
488 Fed. Appx. 280 (t0th Cir. 2012), cenl. denied 133 5.Ct 1458
(2013). :




- Case: 16-1211

Document: 1-1

Filed: 02/19/2016 Page: 5

2 . . DECISIONS OF THE NATIONAL LABOR RELATIO‘NS BOARD

whose vehicle processing employees had been represent-
ed by Teamsters Local 89 (the Teamsters). In order to
underbid Auto Handling, Respondent Voith informed

Ford that the work force would be represented by the .

UAW and based its projected labor cosis on the UAW
tier 2 wage scale, which is far below that which Auto
Handling had paid to its Teamsters-tepresented employ-
ees. Ford awarded Respondent Voith the vehicle pro-
cessing contract, Respondent Voith then entered into a

~contract with Aerotek Inc., a labor staffing company, to .
assist in hiring permanent vehicle processing employees, .

and subcontracted to Aerotek the hiring of temporary
employees to perform some of the vehicle processing
" work under the joint supervision of Voith and Aerotek,
To avoid incurring a successorship obligation that
would require it to recognize -and bargain with the Team-
sters and pay the Teamsters wages and benefits, Re-
spondent Voith engaged in an unlawfil course of con-
duct designed to ensure that its employees would be rep-
~ resented by the UAW rather than the Teamsters. First, it
- limited its hiring ‘of the Teamsters-represented former
Auto Handling employees and  other Teamsters-
represented applicants, and it transferred inexperienced,

UAW-represented janitorial employees to vehicle pro-

cessing positions It then unlawfully assisted the UAW
in organizing that work force and unfawfully recognized
‘the UAW as the representative of its vehicle processing
employees based on the authorization cards that were
obtained as a result of the unlawful assistance.’

We also agree with the judge’s finding that but for
Voith’s unlawful intent and actions, it would have hired
predecessor Auto Handling’s - Teamsters-represented
work force, resulting in a successorship. obligation to
recognize and-bargain with the Teamsters as the repre-
-sentative of the employees performing the vehicle pro-
-cessing work, The judge further determined, and we
agree, that because of Voith’s unlawful hiring scheme,
Voith lost its entitlement to set -initial terms and condi-
tions of employment for the vehicle processing employ-
ees, and it was not entitled to make any unilateral chang-
es in their terms and conditions of emplayment, includ-

% Veith's unlawful scheme beéan'in‘Oclober 2011, when Voith sub-

mitted its bid to Ford declaring that its “hourly employees will be UAW
employces.” - In February 2012, while Voith ignored the numerous
applications it received from skilled Tenmsters-represented employees,
it augmenled its janitorial work force, and then unlawfully assisted the
UAW in organizing and obtaining card sipnatures from janitors and
began the process of transferring unskilled UAW-represented janitors
to vehicle processing positions. On February 22, Voith unlawﬂ.llly
~ recognized the UAW. Voith's subcontracting of temporary unit work
- 1o Acrotek in March 2012 was also part of Voith's unlawful hiring
stheme,

ing unllaterally contracting out some of the umt work to
Aerotek.
In-sum, we agree with the judge’s findings in all re-

_spects.  Specifically, we adopt the judge’s findings, for
the reasons set forth in his decision as well as those dis~

cussed below, that Voith violated Section 8(a}(3) and (1) -
of the Act by implenienting.a plan to avold hiring former.
employees of predecessor Auto Handling, Inc. or tmem-
bers of the Teamsters and by refusing to hire those indi-
viduals because they engaged in concerted activities or in
order to avoid a successorship obligation to recognize
and bargain with the Teamsters; Section 8(a){5) and (1)
by refusing, as a successor to Auto Handling, to recog- .
‘nize and bargain with the Teamsters as the representative
of the unit employees; Section 8(a)(5) and (1) by unifat-
erally setting initial terms and conditions of employment
for unit employees without first giving notice to and bar-
gaining with the Teamsters about those changes; Section
8(a)(5} and (1) by unilaterally entering into thie contract
with Aerotek to hire individuals other than former Auto
Handling employees to perform bargaining unit work
wnthout notifying and bargaining with Teamsters Local
89;” Section 8(a)(2) and (1) by rendering assistance and

* Our dissenting colleague disagrees with our finding that Voilh was
not entitfed to unilaterally set the initial terms ond conditions of em-
ployment for the unit employees. Although it is well settled that a
successor employer is not bound by the subsiantive terms of the prede-
cessor’s collective-bargaining agrcement and is ordinarily free to sct
initial terms and conditions of employment, NLRB v. Burns Security
Services, 406 U.S. 272, 284 (1972), that right is forfeited where, as
here, the successor unlawfully réfuses to hire the predecessor’s em-
ployces. See Pressroom Cleaners, 361 NLRB No, 57, slip op, at 1-2;

- Advanced Streichforming International, Inc., 323 NLRB 529, 530-531

{1997); enfd. in relevant part 233 F.3d 1176 (9th Cir. 2000), cent. de-
nied 534 U.S. 948 (2001); Love's Barbeque Restaurant No. 62, 245
NLRB 78, 82 (1979}, enfd. in rclcvant part sub nom. Kalimann v.
NLRB, 640 F.2d 1094 {3th Cir. 1981). “In such cases, the successor
must, as a matter of law, muintain the status que by continuing the
predecessor’s ferms and conditions of employment (es distinet from

- assuming an existing collective-bargaining agreement} until the parties

have bargained to agreement or impasse,” Pressroom Cleaners, 361
NLRE No. 57, slip op, at'], As we slaled in Pressroom Cleaners, Lhe -
rationale for holding that the successor-in such circumstances has for
feited his right to set initial terms was explained in Love's Barbeque,
In CNN America, Inc. and Team Video Services, LLC, 361 NLRB No.
47, slip op. ot 43-44 (2014), and again here, our dissenting colicague
slutes his disagrecment with the rule of Love's Barbeque. As wedid in
CNN Anierica, and again in Pressraom Cleaners, we adhere to Love's
Barbegue, which "has not been questioned by any Board or judicial
decision” in the 35 years since it was decided.  Pressroom Cleaners,
361 NLRB No. 57, slip op. a1 2 fn. 5. Accordingly, we agree with the
judpe that in lighi of its unlawful hiring scheme, Voith forfeited its
right to set unit employees® initial terms and conditions of employment.
- Our dissenting colleague’s argument that Voilh’s subcontracting of &

" portion of bargaining unit work to Acrotek did not violate Sec. B{a)(5)

faifs for the same reason.. The dissent argues that bécause there is no
evidence that Voith had employed a substantial and representative

-complement of employees or had begun normal operations at the time
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support to the UAW by allowing the UAW to meet with
employees during orientation sessions and worktime .in
arder to urge the employeées to sign membership applica-

tions and checkoff authorizations; Section 8(a)(2) and (1)

" by granting recognition to the UAW when the UAW did

not represent an unccerced majority. of the vehicle pro-

cessing employees or at a time before the commence-
ment of Voith's normal vehicle processing operations

when it did not employ a representative segment of its -

ultimate vehicle processing employee complement; Sec-

of the Aerotek subcontract, it had no obligation to bargain over subcon-
tracting this-unit work. Voith did not assert this defense and we reject
it ih any event.

As stated above, Lhe subcontracting to Aerolek was part of Veiths
untawful scheme to limit the hiring of Teamsters-represented employ-
ecs in order lo avoid an obligation to bargain with the Teamsters and to
ensure thot the UAW, and not the Teamsters, would be the employees’

" bargaining represcntative, The dissent cannot, and does not, dispute
that the subcontracting of unit work to Aerotek inv_ulvcd a term and

condition of employment penaining to wha would perform unit work.

If Voith had “conducted itself as a lawful Burns successor,” it would
have been privileged to initially set this term of employment. State
Disiributing Co., 282 NLRB 1048, 1049 (1987). As indicated above,
however, it forfeited that right in conducting itseIl as an unfayfis] Burns
successor by engaging in the discriminatory hiring scheme of refusing
to hire almast all of the Teamsters-represented employees of predeces-
sor employer Auto Handling. Thus, the “substantial and representative
complement” defense that owr colleague altempis to apply -to the
~ Acratek subconlrect fails because the work force to which he applles

that defense was one that was unlawfully hired.
. As we cxplained in CNN Awmerica, supra, where, as here, *

ployet is found to have discriminated in hiring, the Board assumes that,
" but for the unlawful discriminetion, the successor would have hired the
‘prédecessor employees in their unit positions,” and further “assumes
that the union would have relained ils mejority status™ in thot unit 1d.,
slip op. at 18, Accordingly, to aliow the “substantial and represenlative
camplement” defense here would be contrary to this weli-established
principle and would confer on Voith a Burns right that it forfeited when
it embarked on iis unlawful hiring scheme.

The dissent contends that because the Aeratek subcontract is found
1o violate onfy Scc: 8(a}(5), and there is no complaint allegation that the
subcontraét was also unlawful under Sec. 8{a)(3}, there is no basis for
our finding that the subconiract was part of Vaith's unlawful hiring
scheme. “The record refules this contention. Par. & of the complaint

alleges that Acrotek was an agent of Vaith for purposes of l\iring :

Voith's cmp]oyccs and the judge so found.. Thus, as Voith’s agenl in
filling pnsmons with non-Teamsters workers, Acrotek actively partici-
pated in the 8(a)}{3) conducl by Voith 1o aveid hiring Teamsters-
representéd employees of predecessor employer Auto Handling. Sce,
e.g., fn. 17, infra,

Contrary to our colleague, Lthe positions that Acrotek assisted in {ill-
- ing pursuant 1o the 8(a)(3) hiring scheme were not limiled 10 the 85
" positions that he agrees were unlawfully denied to discriminaices. The
hiring scheme also included contracting out some of the unit wark to
Acrolek, In these circumstances, there was no nced to allege the sub-
conlract as a separate 8{a)(3) violation. The fact remains that by engeg-
ing in ils untawful hiring scheme, which included the subcontracling to
- Acrotek, Voith did not conduct itself as a lowful Buras successor and
therefore, as discussed above, it was nol entitled to rely on the “sub-
stantial and representative complement™ defense that our colleague
seeks 1o apply to the 8{a)(5) subcontracting allegation.

‘an em-

tion 8(a}(1) by telling an applicant that if he was hired,
he would have to become a member of the UAW,; Sec-
tion 8(a)(1)-by informing an applicant that In order to be
hired, he would have to refrain from engaging in Section
7-activity; and Section 8(a)(1) by denying the Teamsters
access 10 ils employees while pranting. access to the

UAW.

For the reasons set forth below, we also find, contrary
to the judge, that Respondent Voith violated Section
8(a)(1) by threatening to discharge employees if they did
not wear safety vests bearing the UAW logo. In addi-
tion, we agree with the General Counsel and the Charg-
ing Party that the judge's decision should be clarified
with respect to which employees are entitled to remedial
relief in this case. We find, consistent with our reading
of the judge’s findings concerning unfair labor practices,
that reihstaterment - and’ backpay remedies should be
awarded to all 166 employees on Auto Handling’s sen-
iority list, not just the 85 employees listed in the com-
plaint and attachment A of the judge’s decision, as well
as to any Teamsters Local 89-affiliated individuals who
were not on the Auto Handling seniority list: but who
filed individual applications with Voith. We also grant
the General Counsel’s request that Voith be ordered to
make whole any.employees whose hiring was delayed on
acconnt of its discriminatory hiring scheme for any loss-
es resulting from. the delay in hiring them. We shall,

"however, deny the General Counsel’s and the Charging

Party’s request that Voith be ordered- to remit to the
Teamsters dues that would have been deducted and re- -
mitted to it had Voith recognized the Teamsters as the
employees’ bargaining representative.. :
1. -As stated above, we find that Voith unlawfully
threatened to discharge emiployees if they did not wear
Voith/lUAW safety vests, On May 31, 2012, Voith Re-
gional Manager Bret Griffin met with a number of full-
time Voith employces and informed them that they
would be required to wear new safety vests emblazoned
with a Voith/UAW logo. Employee Brenda Helm ob-

" jected, pointing out that she was a Teamsters member .

and preferred to wear her old safety vest. ‘Griffin replied,

" *“You will go home, if you do not wear the vest.” All of

the employees who attended the May 31 meeting ulti-
mately accepted the proffered UAW safety vests and
waore them for the remainder of the workday.

At a meeting the next day, Griffin informed the em-
ployees that they were no longer required to wear the
Voith/UAW safety vests. Griffin then stated that he had
been told by a representative of the NLRB that the Re-

-glon intended to issue a complaint alleging that Voith

had an obligation to recognize the Teamsters as the ex-
clusive collective-bargaining representative of the vehi-
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cle processing employees. Griffin .told the employees
that no one was going to tefl him who would represent
Veith employees, but that employees should call the
NLRB if they. had any questions, He told the employees
that in his experience there had to be a secret-ballot elec-
tion conducted by the Board to determine the bargaining
representative, and that if anybody approached the em-
ployees about a union and they felt uncomfortable,
please let him know. ~Afier the mecting, the employees
who were Teamsters members removed their
Voith/lUAW safety vests and no longer wore them,

The judge found, and we apree, that Griffin’s state-

ment to Helm was inherently coercive, and that because
the UAW was not the duly constituted exclusive coflec-
tive-bargaining representative, requiring employees to
wear safety vests with the Voith/UAW Jogo would vio-
late the Act.’ Nevertheless; the judge dismissed the alle-
gation, finding that Voith effectively repudiated the vio-
lation urnder Passavant Memorial Area Hospital, 237
NLRB 138 (1978). The judge found that Griffin cured
the violation by countermanding the vest-wearing re-

- quirement within 24 hours. The judge noted that Helm
was not disciplined nor sent home on -May 31, and that
former Auto Handling employees and Teamsters mem-
bers continue to wear Teamsters T-shirts while at work
without retaliation by Voith, :

The General Counsel and the Charging Party except to
the judge’s dismissal, arguing . that the Passavan! re-
quircments were not satisfied. We agree.  Under
Passavant, tepudiation must be-timely, unambiguous,

specific in nature to the coercive conduct, and free from
Here, aithough the at- .

other proscribed illegal conduct.
tempted repudiation was timely and’ specific in nature to
the coercive conduct, it was not unambiguous. - Voith did
not admit any wrongdoing, nor did Voith make clear that
employees have the right to refrain from engaging in
union activity. See Holdings Acquisition Co. L.P. d/'b/a
Rivers Casino, 356 NLRB 1151, 1152-1153 (2011) (em-
ployer did not effectively repudiate its misconduct be-
cause it “did not admit any wrongdoing” and failed to
_assure employees that it “would not interfere with em-
“ployee rights in the future”). Further, the attempted re-
pudiation on June | was clearly not free from other pro-
scribed conduct. During the meeting at which the at-
tempted repudiation occurred, Griffin informed the em-

* Citing Lee v. NLRB, 393 F.3d 491 (41 Cir. 2005), our collcague
finds that this threal would have been unlawful even if the UAW had
been the representative of Voith’s cmployees at the time the threat was
muode, We find it unnecessary to decide that issue, We are not, as our
disscnting cvolleague suggests, implying that Voith would nor have
violated the Act had the UAW been the employees” duly constiuted
collective-bargaining representative. As slated above, we are not pass-
ing on that issue.

" “relocation of wark doctrine.”

ployees that he had been told by the NLRB that the Re-
gion intended to issue a complamt alleging that Voith
had an obligation to recognize the Teamsters as the ex~
clusive collective-bargaining representative -of the vehi-
cle processing employees, but that no one was going to
tell him who would represent Voith employees. 1n addi-

“tion, later that day, Griffin unlawfully denied Teamsters

Local 89°’s request for access to employees. In these

_circumstances, we cannot find that the repudiation of the

vest requirement occurred in an atmosphere. free from
proscribed conduct; Accordingly, we reverse the judge’s
dismissal of this complaint allegation and find that Voith
violated Section 8(a)(1) by threatening to discharge em-
ployees if they did not wear a safety vest bearing a UAW
logo.

2. We also agree with the judge that Voith unlawfully
recognized the UAW as the representative of the vehicle
processing employecs. The judge found, and we agree,
that the February.22 recognition was based on authoriza-
tion cards that were tainted by Voith’s unlawful assis-
tance and the UAW’s coercive methods in obtaining

. them, and recognition was premature because, as of that

date, the employees were not yet performing vehicle pro-
cessing work and Voith had not yet hired a representative
complement of vehicle processing employees. We agree
with the judge that there is no merit in Voith’s claims
that it was required to recognize the UAW on February
22, 2012, under various theories relating to accretion and
afier-acquired clauses,

We also agree with the judge that Voith was not re-
quired fo recognize the UAW under the Board's Girano
Voith asserts that, by
using janitorial employees from a preexisting UAW-
represented unit to fill the initial vehicle processing posi-
tions, Voith transferred a portion of the janitorial unit to
a new facility, and the transferred janitorial employees
then constituted the majority of the employees who were
to perform vehicle processing work. In response, the

- General  Counsel asserts that the janitorial employees

were not actually transferred to vehicle processing posi-
tions as of February 22 and, in-any event, that the trans-

? Gitane Group, Inc, and U.S. Cuterwear, Single and Joint Employ-
ers, d/iva Gitano Distribution Center, 308 NLRB 1172, 1175 {1992).

“Under Gitano, when an employer transfers a portion of its unil employ-

ces from onc [ocation to a new location, there is a rebuttable presump-
tion that the wnit at the new facility constitutes o separale npproprinte
unit. If this presumption is not rebutied, the Board applies a "simplc
faci-based majority test” to determine whether the employer is obligat-
ed 10 recognize and bargain with the union as the representative of the

_unit at the new facility. IFa majority of the employees in the unit at the

new facility arc transferees from the original bargaining unil, the Board
will presume that those employees continue to support-the union and
will find that the employer is obligated to recognize and bargain with
the union as the representative of the employees in the new unil.
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fers were part of its unlawful scheme to avoid hlrmg the
predecessor’s employees, and that there-was no new fa-
cility and no relocation of janitorial work, Although
Voith hired employees- as janitors and then eventually
transferred them into vehicle processing positions, no

work was relocated from the janitorial operauon inside”

the LAP to the vehicle processing operation in the yard.

For all these reasons, Gitano is inapplicable here, and we
adopt the judge’s finding that Voith’s recognition of the
UAW was invalid and vialated Section 8(a)(2) and (1) of
the Act.

3. Relylng on-Anthony's. Painting, LLC, 357 NLRB
No. 62 (2011} (not reported in Board volumes), the Gen-
eral Counsel and the. Charging Party except to’ the
. judge’s failure to order Voith to reimburse the Teamsters
for dues that would have been withheld and remitted had
Voith recognized the Teamsters as hargaining representa-
tive, as it was legally required to do.- Respondent Voith
argues that a dues reimbursement remedy is not appro-
priatc here. Tt maintains that a successor employer is not
- obligated to adopt or be bound by the predecessor’s col-
lective-bargaining agreement, and-that absent a collec-
tlve-bargalmng agreement, an employer may -hot remlt

money to a union in the form of employee union dues. '
For the following reasons, we find that the requested -
dues reimbursement rernedy is not appropriate in_ this"

case,
- Arithony's Pamﬂng, supra, relied on by the General
Counsel and the Charging Party as their sole support for
. the requested dues reimbursement remedy, was not a
successorship case. In that default judgment case, the
complaint alleged that the employer violated Section
B(a)(5) and (1) by withdrawing recognition from the un-
ion and repudiating an 8(f) collective-bargaining agree-
“ment-during the term of the agreement. The corplaint
specified that the repudiation included, inter alia, the
_ failure to deduct and/or remit union dues pursuant to
employee_ checkoff authotizations.
included a provision requiring the employer to deduct
and remit to the union any dues that should have been,
but were not, deducted from employee paychecks pursu-
-ant to valid dues-checkoff authorizations,

Uniike in Anthony’s Painting, the complaint in this
case did not allege the failure to withhold and remit dues

to the Teamsters as a separate 8(a)(5) violation. Moreo- .
ver, the General Counsel and the Charging Party have .

not cited any successorship-avoidance cases in which a
dues reimbursement remedy has been included as part of
the status ‘quo ante rémedy for the unlawful setting of

' initial terms and conditions of employment.'®

The Board’s Order.

Accord-
ingly, we decline to include lost Teamsters dues as part
of the status quo remedy for Voith’s unlawful uniiateral -
changes.

4. The remaining issues concern the scope of the
8(a)(3) findings and related remedies, - It is clear from the
Jjudge’s decision that his refusal-to-hire findings and rec-
ommended instatement and backpay remedies apply to
the former Auto Handling employees who filed employ-
ment applications with Voith, Those 85 individuals are
listed on attachment A of the judge’s decision, The Gen-
eral Counsel and the Charging Party except to the
judge’s failure to clearly find refusals 1o hire and provide
reinstatement and backpay remedies for two- additional
categoties of discriminatees: (1) the remaining 81 appli-
cants on- the-Auto Handling seniority list, who did not
file scparate applications with Voith, and (2) 101 addi-
tional Teamsters-affiliated applicants who had not previ-.
ously ‘been employed by Auto Handiing. Although it
appeais that the judge intended to find violations and
provide remedies for all of those individuals, we agree
with the General Counsel and the Teamsters that the
judge’s decision needs clarification.'" For the following
reasons, we find that the two additional categorics of

. employees are properly encompassed in the 8(a)(3) find-
. ings and entitled to instatement and backpay.

" Auto Handling's collective-bargnining agreement with-the Team:
sters, the National Master Automobile Transpariers Agreement; Ceniral

-and Southern- Area Supplemental Agreements and Local Rider

(NMATA), expircd by its terms in 201 |, before Vaith took over the
LAP vehicle processing work. Under Bethizhem Steef Co. (Shipbuild-
ing Division), 136 NLRB 1500 {1962}, remanded on other grounds sub
nom. lidustrial Union of Marine & Shipbuilding Workers of America,
AFL-CIO v, ¥LRB, 320 F.2d 615 (3d Cir. 1963), cert. denied 375 U.S.
984 (1964), any dues-checkoff obligation under that collective-
bargaining agreement also would have expired in 2011, before Voith

- incurred ils successorship obligation, Although Bediehem Steel was

subsequently overruled in Lincoln Lutheran of Racine, 362 NLRB No,
188 (2015}, that decision was epplied prospectively only and is not
appl:cable to this case. [d., slipop. at'9.

! In his decision, the judge was ficonsistent in how he referred (o

: lhe discriminatees and those individuals covered by the remedial provi-

sions of his recommended Order. For example, al various poinls in his
decision, recommended Order, and notice, the judge referred to the
discriminatees as “the former Auto Handling cmployces who were
members of the Charging Party™, “the former Auto Handling employ-
ccs”, “applicants who were former employees of Aute Handling or
members of the Teamsters™; “the individuals listed in Attachment A™;
“numerous Teamster alfiliated employces [who] submitted applications
to Voith” but were "ot former Auto Handling employees™, “the em-
ployees st forth in Attachment A, and other similarly siluated employ-
ees”; “applicants, including former employees of the predecessor em-
ployer, Auto Handling, Ine.”, “the employees of the predecessor Auto
Handling, Inc., named on Atiachment A™; and “other applicants whose
applll:ﬂllnns were submitted to us by lhc Teamsters for vehicle pro-
cessing work.”
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A. Teamsters Local 89-Affiliated Applicants

Nof on Auto Handling Seniority List
We agree with the General Counsel and the C_hargihg
Party that the Board should grant a remedy -to those

Teamsters Local 89-affiliated applicants who filed appli--

cations with Voith but were not on Auto Handling sen-
fority list. Paragraph 9(a) of the complaint atleges that
- Voith unlawfully “established a hiring procedure and
engaged in other conduct designed to exclude and/or
limit the hiring of applicants who were former employees
of Cooper Transport [Auto Handling’s parent company]
or members qf Teamsters Local 89." (Emphasis added.)
Thus, paragraph 9(a) covers any Teamsters Local 89-
affiliated applicant, as well as any applicant who was
employed by the predecessor, Auto Handling.'? '
The judge found that “while not former Auto Handling
employees, numerous Teamster affiliated employees

submitted applications :to Voith but were not hired or’
He further found that those em~

considered for hire.™
ployees “‘should have been. considered” for the approxi-
mately 300 permanent and temporary vehicle processing
positions  available during the April 2012 startup petiod
and subsequent months. -1t also. appears that the judge

was contemplating . instatement and make-whole reme-

dies for those additional Teamsters Local 89-affiliated
applicants because -in his recommended notice to- em-

. ployees, after providing a remedy for the former Auto

-Handling employees, he included a provision requiring
that Voith “offer, in writing, immediate and full em-
ployment to the other applicants ‘whose applicatiops

were submitted 1o us by the Teamsters far vehicle pro- .
and make them whole for any loss of .-

cessing work .

¥ Our dissenting colleague wrgues that the phrase “or members of
-Teamsters Local 89” is “most naturally™ read as an altemative descrip-
tion of the “former employees” of Auto Handling. The complaint is not
a model of clarity, but we find it reasonable 10 read it (o encompass
Teamsters Local B9-affilialed applicants, particularly in fight of the

General Counsel's opening statement, which began with the statement -
that “this trial ig about Respondent Vaith's zctions in seeking to aveida - -

bargaining obligation with Teamsiers 89, and to establizh a bargaining

relationship wilh its preferred union, the UAW." Our colleague be- -

lieves that this statement does not reasonably convey that the General

- Counsel was alleging discrimination against Teamsters-affiliated appli-
canls who had never worked for the predecessor. This statement, how-
ever, is hot limited fo -8 barpaining obligation arising from
successurship, but is reasonably -réad 1o encompass discrimination
against Teamslers-affiliated applicants who could be expecied 1o sup-
port the Teamsters and enable Teamsters Local 89 1o achieve mejority
status even if Voith were not o successor (0 Auto Handlmg We disa-
gree wilh our colleague™s view that this reading is foreclosed by the
General Counsel’s faiture to respond when the judge suggested, when
ruling on the General Counsel’s motion fo add Patsy Bowman-Miles as
an alleged discriminatec, that her slatus os a discriminatee was depend-
ent on the General Counsel’s showing that she had been employed by
Auto Handling.

earnings they may have suffered by reason of our unlaw-
ful failure to hire them.” (Emphasis added.)

In support of its argument that the Teamsters Local 89-
affiliated applicants who were not previously employed

by predecessor Auto Handling should not receive a rem-

edy, Voith asserts that the class of discriminatees in the
complaint is “narrowly drawn” and is “limited to former
AH! empleyees only who filed an employment applica-
tion with Voith.” (Voith Ans. Br. 10.} However, as ex-
plained above, the complaint is not so limited. In our
view, the complaint allegations are broad enough to in-
clude those Teamsters Local 89-affiliated applicants who
were not on Auto Handling’s seniority [ist among those
who were discriminated against by Voith and should be
included in the remedy.

Morcovet, the General Counsel argues, and we agree,

. that because the record contains the applications of the

Teamsters Local 39-affiliated applicants, Voith was fully
apprised ‘that they were among the class of potential
discriminatees.”” We agree with the General Counsel
that this issue was fully and fairly litigated and that the
General Counsel met his burden of showing that those
employees were unlawfully discriminated against be-
cause of their Teamsters affiliation." Accordingly, we

shall include the Teamsters Local 39-affiliated applicants

** Our dissenting colleaguie argucs that the fact that the applications
of the Teamsters Local 89-afiiiated applicants were entered as exhibits
at the hearing did not -reasonably inform Voith that those applicants
were gt issue, Our colleague supgests that because there could be other -
reasons for placing such applications in the record, they could not have
provided Voith wilh notice that those applicants were at issue. We find .
otherwise, Par. 9(a) of the complaint refers in the disjunctive 1o appli-

_cants who were members of Teamslers Local 89, and the General

Counsel's opening statement clorifics the theory of the case: thot the

‘malivation for Yoith’s unlawful. hiring scheme and course of conduct

was lo ensure that the employces would be represented by the UAW
and not (he Teamsters. In this coniext, the placement of applications by
Teamsters Local 89- affifiated employees into the recard was sullicient
to provide notice to Voith that the discriminatory failure o hire or
consnder those applicants was at issue.

Aldlough Planned Buﬂdfng Services, Jne., 347 NLRB 70 (2006),
established that Wright Line is the appropriate framework for analyzing
the discrimination against the former Auto Handling employees, FES, a
Division of Thermo Power, 331 NLRB 9 (2000), cnfid. 301 F.3d 83 {3d
Cir. 2002), is the appropriate framewark for analyzing the discrimina-
tion against the approximately 101 Teamsters-afftliated applicants who

‘were not employees of Aulo Handling. Applying FES, we find Lhat.

there are sufficient positions for these discriminatees when the entire
vehicle pracessing work force is considered.” By May 23, 2012, the

" combined Voith and Aerotek work force reached 272 employees and

increased thercafler. We further find Lhat the Teamsters Local 89-
affiliated applicants were qualified for the positions. Because Voith
hited employees for vehicle processing yard positions without any prier -
experience in performing the work, it is clear that no specialized quali-
{ications or experience were required. Accordingly, we find that the
General Counsel has met his FES burden to show a discriminatory
refusal to hire the Teamsters Local 89-afliliatcd applicants.
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- who were not previously emiployed by Auto Handling
.among those receiving instatement and make-whole rem-
edies for Voith’s unfair labor prac_tines.'s

B. Employees on the Auto Handling Seniority List
who did Not File Individual Applications

Paragraph 9(b) of the complaint alleges that Respond-
ent ‘Voith unlawfully “failed and refused to hire or con-
sider for hire the former employees of Cooper Transport
[Auto Handling’s parent company] [isted on exhibit A
[of the complaint] . . . and others similarly situated.” In
our view, all of the employees on the Auto Handling
' seniority list, even those former Auto Handling employ-
ees who did not file individual applications with Voith,
are “similarly situated” within the meanmg of the com-
plaint, '

The vehicle processing work at the LAP was previous-
ly performed by the employees on the Auto Handling
seniority list, and those employees were covered by the
NMATA. Historically, when a new contractor took over
the vehicle processing work at the LAP, that new con-
tractor acquired the predecessor contractor’s seniority
list.  Teamsters Local 89 President Fred Zuckerman ex-
plained that the NMATA seniority provisions (art. 5, sec.
5) reqmre a successor contractor ta utilize the predeces-

sor’s seniority list and that when a new contractor takes

over, “You don’t have to fill out applications. They have
to take you by-virtue of the provisions that are contained
in the Collective Bargaining Agreement,” (Tr. 830.)

Zuckerman further testified that successor contractors -

must “offer employment lo everybody that was on [the
predccessor employer’s seniority] list.” (Tr. 836.) Based
in part on that evidence, we find that the employees on
- the Auto Handling seniority list reasonably expected to
_retain their positions on the semorlty list no matter which
entity received the vehicle processing contract, even
without filing individual applications with the new con-

tractor, In.these circumstances, we conclude that all of .

' Our colleague contends that the Boord cannat require instatement

. and-backpay for applicants not previously employed by Auto Handling
because Voith's unlawful conduct could not plausibly have contributed
to their lack of employment, He asscris that the record fails to establish
gencral antiunion hostility os-a molivating factor in Voith's hiring
decisions regarding those applicants, We disagree. Voith’s entire
course. of conduct was designed so that the UAW, and not the Team-
sters, would be the bargaining Tepresemtative. of the unit’ employees.
Discriminating against Teamsters-affilinted applicants was pant of that
scheme. Even if the Genérol Counsel’s main theory of the case in-
volved discrimination against predecessor employees to aveid an im-
‘mediate successorship obligation, that did not preclude the General
Counset from also alleging broeder discrimination against Teamsters-
affiliated employees, in order to avoid any future bargaining obligations
and to ensure thal the employees would be represented by the UAW

and not thé Teamsters. As discussed above, we find that the complaint

eicompasses such a theory,

the employees on the Auto Hand!ing seniority list are.

“similarly situated” to the former Auto Handling em-
ployees listed in the complaint who filed applications
with Voith,

We also find that Voith was fully apprised that these

. employees were in the class of potential discriminatees

because the record contains the full Auto Handling sen-
fority list, which was attached to the Teamsters’ February

14, 2012 letter to Voith requesting that each of those -

employees be notified about any -opportunities for em-

ployment with Voith. Thus, Voith was clearly on notice -
that Teamsters Local 89 was seeking employment for all-
_of the former Auto Handling employees and that the al-.

lepations_concerning an unlawful plan to discriminate in
hiring to avoid successorship obligations mvo]ved the
entire predecessor work force,

- Voith argues that expanding the class of discriminatees

- to those who did not file applications would necessitate a

finding that Voith made known to prospective applicants
that it would be futile to apply. Kessel Food Markers,
287 NLRB 426, 431 (1987), enfd. 868 F.2d 831 (6th Cir.
1989), cert. denied 493 U.S. 820 (1989); State D:stnbmmg
Co., 282 NLRB 1048 (1987), Pointing out that numer-
ous Teamsters members filed applications and some

were hired, Voith asserts that here there is no “smoking -

gun” and “no evidence in the subject case which would
have demonstrated that filing an employment application
with Voith was an act in futility.”*®

Contrary to Voith’s contention and that of our dissent-
ing colleague, we find that Voith's course of conduct

- engendered a “climate of futility” sufficient to excuse the
. failure of some-of the former Auto Handling employees

to submit applications to Veith. Srafe Distributing Co.,

‘supra, 282 NLRB at 1048. As early as October 2011,

Voith determined that the vehicle processing employees
would be represented by the UAW, and it was evident
that Voith would not generaily be hiring former Team-
sters-represented Auto Handling employees to perform
vehicle processing work, Voith was repeatedly informed

{that the skilled and experienced employees on.the Auto

Handling seniority list were available to-fill the positions,
but Voith never contacted Auto Handling or Teamsters
officials about hiring the experienced Auto Handiing
work fotee, and did not solicit applications from employ-

ees on the Auto Handling seniority list. It was clear .

when Voith ignored Zuckerman’s February 14, 2012
letter, as well as the many applications submitted by
former Auto Handling employees, that all of the individ-

_ wals on Auto Handling's seniority list were being dis-
qr_imina(ed against as a class, Instead of contacting and

i Vigith Ans. Br. B.
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hiring experienced employees onthe Auto Handling sen-
fority list,. Voith decided to transfer inexperienced UAW
janitorial employees to perform vehicle processing work.
At the same time, applications from former Auio Han-

dling employees were in fact being disregarded as a-

class Although many former Auto Handling employ-
ees did file applications despite Voith’s unlawful con-
‘duct, and ‘a few were hired, this is insufficient in our
view to dispel the “climate of futility” engendered by
Voith's conduct as a whole, including its premature and
ualawful grant of recognition to the UAW on February
22, 2012, In light of this “climate of futility,” as weli as
the former Auto Handling employees’ reasonable expec-
tation that they would retain their positions on the Auto

Handling seniority list without filing individual applica- -

tions with Voith, we find, contrary to our dissenting col-
league, that the former Auto Handiing employees on the
Auto Handling seniority list who did not file individual
applications with - Voith are within the class of

discriminatees entitled to-a remedy for the violations

~ committed by Voith," along with those former Auto

Handling - employees listed in Attachment A of the

judge’s decision who did file individual applications."”
AMENDED CONCLUSIONS OF LAW

1. Substitute the following for Conclusion of Law 4.
“4, Respondent Voith engaged in unfair [abor practices
within the meaning of Section &(a)(1) of the Act by tell-

_ing ‘an-applicant that if he was hired, he would have to

become a member of the UAW; informing an applicant

" On March 6, 2012, Sarah Curry Martinez, an account manager- at
Aerotek, Inc. who was acting as Voith’s agent for hiring purposes, sent
an emeil to Voith's people services manager, Timothy Bauer, notifying
him thal they were *rot considering” the *“well over 100 people” who
applied from the Aulo Handling jub. GC Exh. 102, In addition, in
Apnl 2012, when secking applications for the temporary bateh and hold
positions, instead of seriously comsidering the numerous applications
from empluyees on the Aulo Handling list that it had on hand, Martinez
sought applicatiohs at a fob fair and told a former Auto Handling appli-
cant that he would be hired only it he promised to refrnm from striking.

Martinez also stated that she would hire "all of you® if she did not fear

that Teamsiers employccs would engage in strike activity.

% Our dussentmg colleague argues that providing a remedy for
fionapplicants 45 punitive. As noted-above, however, the Board hes
found it epprogriate io grant remedies to nonapplicants where, as here,
an employer's course of conduet engenders a “climate of fulility” suffi-
cient to exéuse the failure of a predecessor’s-employees to submit ap-
plications to the SUCEEsSoT,
1048.

affiliated or fermer Auto Handling employees. The Genera! Counsel
requests that to the extent that these employees were “befatedly hired,”
they should be made whole for any losses resulting from. thal delay.
We shall modify the recommended Order accordingly.  Although the
record before us docs not- indicate whether ony such losses were in-
curred, the General Counse! may caise and litigate those issucs at the
compliance stage.-

State Distributing Co., supra, 282 NLRB -

¥ As noted above, Voith hired a small number of Teomsters-

that in order to be hired, he would have to refrain from
engaging in Section 7 activity such as striking; threaten-
ing to discharge employees if they did not wear a safety
vest bearing the UAW logo; and denying Teamsters Lo-
cal 89 access to lts employees whlle granting access to

- the UAW.”

2. Substitute the following for Conclusion of Law 5.

“5. Respondent Voith eéngaged in unfair labor practices
within the meaning of Section 8(a)(2) and (1) of the Act
by rendering assistance and support to the UAW by al-
lowing the UAW to meet with employees during orienta-
tion sessions and worktime in order to urge the employ-
ees to sign membership applications and checkoff au-
thorizations; and assisting, recognizing, and bargaining
with the UAW as the collective-bargaining representative
of the employees who are employed at the Ford Motor
Company, Louisville, Kentucky assembly plant perform-
ing vehicle processing. including staging, shuttle and
yardfinventory, and batch and hold work, when the UAW
did not represent an uncoerced majority of the unit em-
ployees or at a time before the commencement of Voith’s
normal vehicle processing operations when it did not
employ a representative segment of its ultimate vehlcle
processing employee complement.”

3, Substitute the following for Conclusion of Law 6.

“6. Respondent Voith engaged in unfair labor practices
within the meaning of Section 8(a}(3) and (1) of the Act
by implementing a plan to avoid hiring former employ-
ees of predecessor Auto Handling, Inc. or members of

" the Teamsters, and discriminating against or refusing to -

hire those individuals because of their concerted activi-
ties or Teamsters affiliation, or in order to avoid a
successorship obligation to recognize and bargain with
the Teamsters.” )

4, Substitute the following for Conclusion of Law 7.

“7. Respondent Voith engaged in unfair labor practices
within the meaning of Section 8(a)(5)-and (1) of the Act
by refusing, as a successor to Auto Handling, Inc., to
recognize and bargain with the Teamsters as the repre-
sentative of the employees at the Ford Motor Company,
Louisville, Kentucky assembly plant performing vehicle
processing including vehicle staging, shuttle and
yard/inventory, and batch and hold work, concerning
their terms and conditions of employment; uniaterally
setting initial terms and conditions of employment for
unit employees without first giving natice to and bargain-
ing with the Teamsters about those changes; and uniiat-
erally entering into a contract with Aerotek, Inc, to hire
individuals other than former Auto Handling employees

“to perform bargaining unit work without nonfymg and

bargaining with Teamsters.”
5. Add the following as Conclusion of Law 9.
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“9. By the foregoing conduct, Respondent Voith has,

engaged in unfair labor practices affecting commerce
within the meaning of Section 2(6) and (7) of the Act.”

ORDER

A, The National Labor Relations Board orders that the
Respondent, Voith Industrial Services, Inc., Louisville,
Kentucky, its officers, agents, successors, and assigns,
shall ' '

1. Cease and desist from

{a) Implementing a plan to avoid hiring former em-
ployees of predecessor Auto Handling, Inc. or members
of the Teamsters, and discriminating.against or refusing
to hire those individuals because of their concerted. activ-
ities or Teamsters affiliation, or in order to avoid a
successorship obligation to recognize and - bargain with
the Teamstets,

{b) Rcfusmg, as a successor to Auto Handling, Inc., to
recognize and bargain with. the Teamsters as the repre-
sentative of the employees at the Ford Motor Company,
Louisville, Kentucky assembly plant performing vehicle
processing  including vehicle staging, shuttle and
yard/inventory, and batch and hold work, concemmg

" their terms and condlt:ons of employment.

(¢) Unilaterally setting initial terms and conditions of
employment for unit employees without fiest giving no-
tice to and bargaining with the Teamsters about those
changes. 4
. {dy'Unilaterally entering into a contract with Aerotek,
Inc. to hire individuals other than former Auto Handling
employees to perform bargaining unit work without noti-
fying and bargaining with Téamsters,

() Rendering assistance and support by allowing the
UAW to meet with emp[oyees during orientation ses-
sions and worktime. in order to. urge the employees to
sign’ membership appltcatlons and checkoff authoriza-
tions.

(f) Assisting, recognizing and bargalnmg with the

UAW as the collective-bargaining representative of the -
employees who are employed at the Ford Motor Compa- -

ny, Louisville, Kentucky assembly plant performing ve-
hicle processing including staging, shuttle ~and
yard/inventory, and batch and hold work, when the UAW
did not represent an uncaérced majority of the unit em-
ployees and at a time before the commencement of
Voith's normal vehicle processing operations when it did
not employ a representative segment of its ultimate vehi-
cle processing employee complement.

(g} Telling an applicant that if he was hired, he would
have to become a member of the UAW,

{h) Informing an applicant that in order to be hired, he
would have to refrain from engaging in Section 7 activity
such as striking.

(i) Threatening to discharge emprioye'es if they did not
. weara safety vest bearing the UAW logo.

(i) Denying Teamsters Local 89 access to ils employ-
ees while granting access to the UAW,

(k) In any like or refated manner interfering with, re-
straining, or coercing employees in the exercise -of the
rights guaranteed them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act,

(a) Recognize and, on request, bargain with Teamsters
Local 89 as the exclusive represcntative of the employees

in the following appropriate unit concerning terms and

conditions of employment and if an understanding is
reached, embody the understandmg in a signed agree-
ment:

All employees as set forth in Article 3 of the National
Master Automobile Transporters Agree-ment, Central
and Southern Area Supplemental Agreements and the
Job Descriptions provisions of the Local Rider.

(b) Notify Teamsters Local 89 in writing that it recog-

‘nizes that Union as the exclusive representative of its

unit employees under Section 9(a) of the Act and that it
will bargain with that union concerning terms and condi-

‘tions of employment for employees in the unit;

.{c} At the request of Teamsters Local 89, rescind any
departures from terms and conditions of employment that
cxisted immediately prior to Respondent Voith’s takeo-
ver of predecessor. Auto Handling's operation, retroac-
tively restoring preexisting terms and conditions of em-

ployment, inc]uding wage rates and benefit plans, until it
negotiates in good faith with Teamsters Local 89 to
agreement or to impasse.

(d) Make the unit employees whole, in the manner set
forth in. the remedy section of the judge’s decision as
modified ‘herein, for any losses caused by Respondent

-Voith’s failure to apply the terms and conditions of em-
_ployment that existed immediately prior to its takeover of

predecessar Auto Handling’s operation.

{e) Withdraw and withhold all recognition from the
UAW and its Local 862 as the exclusive collective-
bargaining representative of its vehicle processing em-
ployees unless and until the UAW has been certified by
the National Labor Relations Board as the exclusive col-
lective-bargaining representative of those employees,

(f) Within 14 days from the date of this Order, offer
employment to the former unit employees.of Auto Han-

- dling named in attachment A to the judge’s decision as

well as the other similarly sitwated employees on the Au-
to Handling seniority list, .including those who did not
file individual applications with Respondent Voith, and
to any other Teamsters-affilinted applicants who filed
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applications with Respondent Voith and “would .have

been hired but for its unlawful discrimination against
them, in the positions previously held by Auto Handling
employees or, if such positions no longer. exist, to sub-
stantially equivalent positions, without prejudice to their
senjority or any other rights or privileges previously. en~

Jjoyed, discharging if necessary. any full-time or tempo-

rary employees hired -in their place. Positions shall be

offered to employees on the former Aute Handling sen-

fority list in' the order they appear on that list, followed

by the other Teamsters-affiliated applicants according to

the dates appearing on their applications If there are
insufficient positions available, the remaining empioyees
- shall be placed on a preferential hiring list,

{g) Make the employees refetred to above in paragraph
2(f)y whole for any loss of eamings and other benefits
they may have suffered by reason of Respondent Voith’s
unlawful refusal to hire them, in the manner set forth in

the remedy section of the judge's decision as modified:

herein. _

{h) Within 14 days from the date of this decision, re-
move from its files any reference to the unlawful refusal
to-hire the employees described above in paragraph (D),
and within 3 days thereafier, notify them in writing that
this has been done and that the refusal to hire them will
not be used against them in any way. -

(i} Compensate affected employees for the adverse tax
‘consequences, if any, of receiving lump-sum backpay
awards, and file a report with the Social Security Admin-
istration allocating the backpay awards to the appropriate
calendar quarters for each employee.

() Make whole any Teamsters-affiliated employees
who were “belatedly hired” as a result of Respondent
Voith's discriminatory failure to timely hire them, for
any loss of earnings and other benefits they may have
suffered by reason of Respondent Voith‘s unlawful re-

- fusal to timely hire them, plus-interest.’

(k) Rescind its contract with Aerotek, Inc. to perform

wark which otherwise would have been performed by the

employees on the Auto Handling seniority list or other

_Teamsters-affiliated applicants, and offer any jobs creat-
ed by this rescission to the employees described above in
paragraph 2(f), as set forth therein.

(1) Preserve and, within 14 days of a réquest, or such

additional time as the Regional Director may allow for

good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, ail payroll records, so-
cial security payment records, timecards, personnel rec-

~ ords and reports, and all other records, including an elec-

tronic copy of such records if stored in electronic form,
necessary to analyze the amount of backpay due under
the terms of this Okder.

-(m) Within 14 days after service by the Region, post
copies of the altached notice marked “Appendix A"
Copies of the notice, on forms provided by the Regional
Director for Region'9, after being signed by Respondent
Voith’s authorized representative, shall be posted by Re-

_spondent Voith and maintained for. 60 consecutive days

in consplcuous places including.all places where notices -

. to employees are customarily posted. Reasonable steps

shaf! be taken by Respondent Voith to ensure-that the
notices are not altered, defaced; or covered by any other
material. ‘If Respandent Voith has gone out of business
or closed the facility involved in these proceedings, Re-
spondent Voith shall duplicate and mail, at its own ex-
pense, a copy of the notice to.all employees on the Auto
Handling seniority list and all current employees and
former employees employed by Respondent Voith at any
time since Januwary 31, 2012. -

(n) Post at the same places and under the same condi-
tions, copies of Appendix B as soon as it is forwarded by
the Regional Director.

(o} Within 14 days after service by the Reglon hold a
meeting or meetings, scheduled to ensure the widest pos-
sible altendance, at which the attached notice, Appendix
A, is to be read to the employees by a responsible man- -
agement official or, at Respondent Voith’s. option, by a
Board agent in that official’s presence, Respondent
Voith shall also afford Teamsters Local 89, througl the
Regional Director, reasonable notice and opportunity to
have a representative present when the notice is read to
employees.

{p) Within 21 days after service by the Region, ﬁ[e
with the Regional Director for Region 9 a sworn certifi-
cation of a responsible official on a form provided by the
Region aftesting 'to the steps that the Respondent has
teken to comply. _

B. The National Labor Relations Board orders that the
Respondent, United Automobile, Aerospace and Agricul-
tural Implement Workers of America, AFL-CIO and

 If this Order is enforced by a judgment of a United States court of
appeals, the words in the notice feading “Posted by Order of the Na-
tional Labor Relations Board” shall read “Posied Pursunnt to a Judg-
ment of the United States Courl of Appeals Enforcing an Order of the
Nationa! Labor Relations Board.!
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Local 862, their ofﬁcers, agents, and representatives,
shall ‘
1. Cease and desist from

(2) Accepting assistance and support from Respondent

Voith in order to meet with employees to urge them to

sign membershlp applications and checkoff suthoriza-

tions.

. (b) Obtaining recognition from Respondent Voith at a
‘time’that the UAW does not represent an uncoerced ma-
jority in the unit and when Respondent Voith has not
started normal vehicle _processihg “operations nor em-
ployed in the unit a representative segment of its ultimate
vehicle processing employee complement.

{c) Accepting recognition from Respondent Voith un-
less it is certified by the National Labar Relations Board
as the exclusive co]lectlve-hargalmng representatlve of
its vehicle processing employees.

(d) In any like or related manner restraining or coerc-
ing employees in the exercise of the rlghts guaranteed
them by Section 7 of the Act,

. 2. Take the followmg affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days after service by the Region, post at
its offices and meeting halls copies of the attached notice

marked “Appendix B."" Copies of the notice, on forms -
provided: by the Regional Director for Region 9, after .-

being signed by the UAW’s authorized representative,
shali-be posted by the UAW and maintained for 60 con-
secutive days in conspicuous places including all places
where notices to employees and members are customari-
ly posted. Reasonable steps shall be taken by the UAW
to ensure that the notices are not altered, defaced, or cov-

. ered by any other material. ' -

(b} Within 14 days after service by the Reglon sign
and return to the Regional Director sufficient copies of
Appendix B for posting by Respondent Voith at all plac-
es where notices to employees are customarily posted.

(c¢) Within 21 days after service by the Region, file
with the Regionai Director for Region 9 a sworn certifi-

cation of a responsible official on a form provided by the -

Region attesting to the steps that the Respondent ‘has
taken to comply

~ ¥ See fn. 20, supra,

IT IS FURTHER ORDERED that the comptaint is dismissed
insofar as it alleges violations of the Act not specifically
found.

Dated, Washington, D.C. February 17,2016 .

Mark- Gaston Pearce, Chairman

Kent Y. Hirozewa, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, concurring in part and dissenting in '
part;

In this case, the Board finds that Voith Industrial Ser- -
vices, Inc. (the Respondent or Voith) attempted to avoid

_becoming a legal “successor” by refusing to hire 85
- Teamsters-represented applicants who prevmus!y worked

for its predecessor, Auto Handling, Inc.' 1 agree that

- Voith should be considered a legal successor whase re-

fusal to. recogniz_e and bargain with Teamsters Local 89
{the Union) violated Section 8{a)(5) of the National La-
bor Relations Act (the NLRA or the Act), T also agree
that Voith’s discriminatory refusal to hire the 85 appli-
cants violated Section 8(a){3). However, my colleagues
and 1 part ways regarding three aspects.of this case.

First, I believe my colleagues violate due process prin-

' ciples and exceed the Board’s remedial authority, Rather

than imposing the standard remedies formulaied by the
judge by requiring Voith to make whole and offer em- -

! Successorship cases are those involving a transition in employers,
most often caused by the sale of & business or contract rebidding. ' For
cxample, here, Auto Handling, Inc. provided vehicle processing and
inventory managemen} services at Ford Motor Company’s, Louisville,

“Kentucky assembly plant under a contract with Ford, and in 2012 Ford

awarded the contract 1o Voith, In these cases, the new employer must
recognizc and bargain with the predecesser’s union if there is sufTicient
business continuity and a “workforce majority,” i.c., ifa majority of the
successor’s work force consists of represented employees who were
previgusly employed by the predecessor. NLRB v, Burns Security
Services, 406 U.S. 272 (1972); Fall River Dyeing & Finishing Corp. v. -
NLRB, 482 U.S. 27 (1987). However, cven if the new employer is
considered a legaf “successar” obligated 1o recognize and bargain with

“the union, the Supreme Courl has held it has the right to unilaterally sct

different initial employment terms, and it is not required io adopt the
predecessor’s collective-bargaining agreement. Id. 1f the new employ-
er engages in antiunion discrimination during hiring 1o avoid having a
work force majority in an effori to defeat “successor* obligations, this
violates Sec. 8(a)(3) of the Act, and the Board will require the succes-
sor 10 recognize and bargain with the union. Love's Barbeque Restau-
rant No. 62, 245 NLRB 78, 81-82 {1979), enfd. in relevant part sub
nom. Kaifmann v, NLRB, 640 F.2d 1094 (9th Cir. 1981). :
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' ployment to the 85 -applicants it unlawfully refused to

~ hire, my coileagues order Voith to provide these same
remedies to 182 additional beneficiaries even though (i)
none of these 182 additional beneficiaries were identified
in the complaint; (1i). 101 of the additional beneficiaries
never worked for the predecessor, Auto Handling; and
_ (iii} 81 of the_ additional beneficiaries never applied for
employment with Veith, [ believe the inclusion of these
182 additional individuals in the Board’s remedy violates
fundamental principles of due process. 1 also believe
their inclusion exceeds the Board's remedial authority,
and the evidence is insufficient to establish-an independ-
ent finding of liabillty as to these individuals.

_Second, for reasons that T previously explamcd in CNN
America, Inc, and Team Video Services, LLC} 1 dissent
from the majority’s finding that the Respandent violated
Section 8(a}(5) by unilaterally establishing -initial terms
and conditions of employment. Under well-established

. Supreme Court precedent, a successor employer has the -

right to set different initial employment terms even
_ though it must otherwise recognize and bargain with the
predecessor’s union. NLRB v. Burns Security Services,
supra, Fall River Dyemg & Fimshmg Caorp. v NLRB
supra.

- Third, T- dasagree with my - colleagues® ﬁndmg that

Yoith violated Section 8({a)(5) by failing to give the Un-

jon notice and the opportunity for bargaining over the
outsourcing of certain work -to another - company,
Aerotek, Inc.¥ When this subcontracting decision was
made, Voith did not yet have a “substantial and repre-
sentative complement” of employees, one of the condi-
tions that must be satisfied before a new employer will
have 8(a){5) “successorship™ obligations. Thus, in my
view, the Board cannot properly find that Voith violated
‘Section 8(&)(5) when it outsourced work to Aerotek.”

%361 NLRB No. 47, slip op. at 4344 (20!4)_(Memb'er Miscimarra, -

cancurring in part and dissenting in part).

* As explained below and in my pariial dissent-in CNN America, T

disagree with this aspect of Love 's Barbeque Restaurant No. 62, supra,
where the Board held that-a svccessor that engages in antiunion dis-
critnination in an efTont to avoid successorship obligations forfeits ils
lega! right 1o unilateraily st different initial employment terms. )

.1 A decision to engage in outsourcing—to have work performed by a
third-pwty contractar—is also sometimes refemred 1o as subcontructing.
Although these terms might sometimes have different meanings, T use
the two terms interchingeably in this opinion,

5 7 agree with my colleagues that. Voith vlﬁlnled Sec. B{o)(1) by -

threatening 10 send employees home iff they refused to wear a safety
vest bearing 1he logos of the United Auwlo Workers (the UAW) and
Voith. However, my colieagues base their finding on the fact that “the
UAW was not the duly conslituted cxclusive collective-bargaining
representative” of Yoith's emnployzes, implying that Veith would nof
have violaled the Act had the UAW been the employecs® duly consti-
tuted bargaining representative. T'do not agree that Veilth's conduct
would have been lawful if the UAW had been the represcntative of

Discussion _
A.The Board Cannot Order Religf for Individuals
who were Not Identified in the Complaint,
who did Not Work for the Predecessor, or
who did Not Apply for Eniployment with Voith

““To satisfy the requirements of due process, an ad-
ministrative agency must give the party charged a clear
statement of the theory on which the agency will proceed
with the case.”” Lamar Central Outdoor d/'b/a Lamar
Advertising of Hartford, 343 NLRB 261, 265 (2004)
(quoting Yellew Freight System, Inc. v. Martm, 954 F.2d
353, 357 (6th Cir. 1992)); see also KenMor Eleciric Co.,
Inc. and H&J Electric Co. and Louis P. Lee dib/a L._L.
Electric Co. and Independent Electrical Contractors af
Houston, Inc., 355 NLRB 1024, 1029 (2010) (“Due pro-
cess requires that a respondent have notice of the allega-
tions against it so that it may present an appropriate de-
fense.”), enf, denied sub nom. /ndependent Electrical

‘Contractors of Houston, Inc. v. NLRB, 720 F.3d 543 (5th

Cir. 2013); The Earthgrains Ce., 351 NLRB 733, 735
(2007) . (“The fundamental. eleménts of procedural due
process are notice ‘and an opportunity to be heard.”).
Typically, appropriate notice is furnished by the allega-.
tions set forth in the complaint. KenMor Eleciric, supra,
However, the Board will also consider any representa-

tions made by the General Counsel on-a timely basis dur-
ing the course of litigation concerning the theory of the

alleged violation. See Ozburn-Hessey Logistics, LLC,
362 NLRB No. 180, slip op. at 4 (2015); fron Workers

. Local 118, International Association of Bridge and
Structural  Iromvorkers, AFL-CIO (Pittshurgh Des

Moines Steel Co.), 257 NLRB 564, 565-566 (1981),

- enfd. 720 F.2d 1031 (5th Cir. 1983).

Here, neither the charge, the complaint, nor any repre-
sentation made - by attorneys rcpresenting the General

Voilh's employces gl the ume, Sec, 7 protects lhc right of employees
1o refrain: from wearing union insignia, and Lhis right is unaffected by

whether or not the union is a centified or recoghized representative, See

Lee v. NLRB, 393 F.3d 491 (4th Cir. 2005) {holding that employer and
lawill col lcctwe-bargammg representative violated the Act by entering’
into an agreement requiring bargaining unit employees to wear a uni-
form bearing union and company fogos).

1 also believe my colleagues erroneously state that Voith is required
to post Respondent UAW'’s notice to employces. Consistent with the
Boord’s standard practice, the UAW should be ordered to sign and
return to the Regional Director sufficient copies of the notice for post-
ing by the respondent employer if it is "willing” to do so. See, c.g., CC
1 Limited Partnership d/b/a Coca Cola Puerio Rico Boutlers, 362
NLRB No. 125, slip op. at-§ {2015); Dean Transporitation, Inc., 350
NLRD 48, 62 (2007}, Nortnvest Protecifve Service, Inc., 342 NLRB
1201, 1212 (2004); North Hills Office Services, 342 NLRB 4137, 447
{2004); St, Helens Shop ‘N Karis, 311 NLRB 1281, 1288 (1993); New-
pori News Shipbuilding and Dry Dock Company, 253 NLRB 711, 734
(19480).
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Counsel put Voith on notice that it was alleged to_have
discriminated in hiring against 182 individuals who ei-
ther never applied for employment with Voith or never
worked for Voith’s predecessor, Auto Handling. From
the filing of the unfair labor practice charges to the close
of the-hearing, the 8(a)(3) hiring allegations were framed
and litigated exclusively on the theory that Voith en-
"gaged in hiring discrimination against applicanis (i.e.,
_individuals who submitted employmient applications to
Voith) who had previously worked for Auto Handling.

The charge filed on April 12, 2012, alleged that Voith -
“refused to hire, or.consider for hire, the employees of its -

predecessor employer at that location, Auto Handiing,
Inc., a subsidiary of Jack Cooper Transport Company,
- because such employees are Teamsters members and
have designated Teamsters Local Union No. 89 as their
collective-bargaining representative, in order for Voith to
attempt to avoid its bargaining obligations regarding the
terms and conditions of employment of such employees
as the successor Employer at that locaticn.”

Similarly, the complaint alleged that Voith unlawfully
refused to hire applicants who had worked for the prede-
cessor employer in an attempt to avoid a successor bar-
gaining obligation;

9 {(a) About January 31, 2012, Respondent Voith im-
plemented a plan to hire about 84 employees and estab-
lished a hiring procedure and engaged in other conduct
designed to exclude and/or {imit the hiring of applicants
who were former employees of Cooper Transpart® or
members of Teamsters Local 89.

(b) Since about February 17, 2012, Respondent Voith
has failed and refused to hire or consider for hire the

 former employees of Cooper Transport listed on Exhib-
it 4 attached hereto, who were members of the [Team-
sters Local 89] bargaining unit described below in par-
agraph 10, and others similarly situated.

{c) Respondent Voith engaged in the conduct de-

scribed above in paragraphs 9(a) and (b) because the .

Jormer employees of Cooper Transport ere members

. of Teamsters Local 89, engaged in conceried activities,
and to discourage employees from engaging in these
activities and in order 10 avoid an obligation to recog-
“nize and bargain with Teamsters Local 89 as the exclu-
sive collective-bargaining represemar.]ve of the em-
ployees described be]ow in paragmph 10.7

% Predecessor Auto Handlmg was a subsidiary of Cooper Trunspon
? Complamt pars. 9{a)(c} (emphasm addcd)

Even more explicit is appendix A to the complaint, as

amended at the hearing, which is referred to in complaint
paragraph 9(b) above. Appendix A identifies 85 alleged
discriminatees by name, all of whom have two aftributes
in_common, consistent with the premise of the unfair
labor practice charges and the text of the complaint:-{i)
each listed discriminatee previously worked for prede-
cessor employer Auto Handling, and (ji) each [isted
discriminatee submitted an application’ for employment
to the Respondent. Appendix A of the complaint, as .
amended, does not name a single person in eithier of the .
two large groups added to the Order by the majority to-
day. As noted previously, these 182 additienal individu-
als include 101 Teamsters-affiliated individuals who
never worked for predecessor Auto Handling (1 call these
individuals the *#101 nonpredecessor applicants™) and 81
former employees of Auto Handling who never applied
for employment with Voith (I call these mdmduals the
“81 nonapplicants”). ‘
_ There is no doubt that the General Counsel knew the
identities of the 101 nonpredecessor applicants and the
81 nonapplicants at the time of the hearing. This is clear
because the General Counsel introduced into evidence (i)
Auto Handling’s seniority list, which contained the
names of the 81 nonapplicants (as well as the names of
the 85 Auto Handling employees who did apply. for jobs
with Voith), and (ii) the employment applications sub-
mitted to. Voith, which included the 101 nonpredecessor
applicants.

"Not only did the General Counsel fail to put-Voith on
notice that he was seeking relief for individuals in addi-

tion to the discriminatees named in appendix A to the

complaint, the attorneys representing the General Coun-

* sel at the hearing confirmed that only former employees

of Aute Handling who applied to Voith for employment
were at issue. ‘Thus, during the hearing, the General
Counsel moved to amend appendix A to add one more
individual, Patsy Bowman-Miles, to the list of alleged
discriminatees. The Respondent’s counse! objected to
the proposed amendment; arguing that he was “unaware
of any basis to support the notion that she was an em-
ployee of Auto Hendling, Inc. as alleged . . . in the Com-
plaint with respect to the remainder. of Appendix A”
The judge responded that the General Counsel would
bear the burden of proving that Bowman-Miles had been
an employee of the predecessor and granted the motion
to amend the complaint “with that understanding.”
Counsel for.the General Counsel never argued it was
immaterial whether Bowman-Miles worked for the pre-

.decessot, which it would have been if the General Coun-

sel was also alleging unlawful discrimination against
persons. who had never been employed by Auto Han-
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~dling. This reinforces the fact that the General Counsel’s
hiring discrimination allegations were limited to alleged
antiunion discrimination. against jormer employees of
Auto Handling, perpetrated by Voith in an aitempt to
avoid a successor bargaining obligation. Only after the
hearing’s conclusion did the General Counse! make any
argument—in his posthearing brief to the judge—that
-Voith also engaged in unlawful antiunion diserimination
against the 81 nonappllcams and the 101 nonpredecessor
applicants,

Any theory of 8(3)(3] d:scnmmahon regarding the 101

nonpredecessor applicants and - the 81 nonapplicants
would have to involve questions of proof materially dif-

ferent from those relevant to the complaint’s 8(a)(3) alle- -

- gations, which related exclusively to.former Auto Han-
dling ‘employees who applied for pasitions with. Voith.
The General Counsel’s theory alleged in the complaint
and litigated at the heating involved alleged discrimina-
tion by Voith fo avoid a finding of successorship. Under
Burns and Fall River Dyeing, supra, a new employer’s
potential 8(a)(5) bargaining obligations depend in part on
whether a majority.of the successor’s employees consist-
ed of union-represented employees who worked for the
predecessor. .

mer employees af Auto -Handling (the - predecessor)
whose applications for emp!oymem with Voith were un-
lawfully denied.

Had the General Counse] put forward at the heanng

any theory of discrimination. regarding the 101
nonpredecessor applicants {people who applied to Voith
but were never employed by Auto Handling), Voith
. would have had an-opportunity to introduce evidence
regarding why. particular-nonpredecessor applicants were
However, this - opportunity was denied to
~ Voith, since it had no notice that these individuals were
at issue; Voith had no reason to introduce evidence re-
garding the 101 nonpredecessor applicants because the
theory of the complaint did not pertain to these mdlwdu-
als.

Regarding the 81 nonapphcams (former Auto Han-
dling employees who never applied for Voith positions),
I have difficulty understanding how the General Counsel
could even claim hiring discrimination by Veith, since
they did not even apply for positions with Voith. The
General Counsel’s theory through the end of the hearing

clearly did not encompass the 81 nonappiicants. As not-

" . éd previously, a Burns/Fall River “siccessorship” analy-
sis turns on whether Voith hired, a5 a majority of its
work force, applicants who previously worked for prede-
cessor Auto Handling. This analysis would be complete-
ly unaffected by former Auto Handling employees who

Under this theory, the only potential
discriminalees encompassed by the complaint were for-

did rot even submit applications to Voith, Had such a
theory been introduced before the close of the hearing,

“Voith would have had an opportunity to explain why

hiring decisions were limited to individuals who submit-
ted applications, or it could have otherwise introduced
evidence regarding why it did not hire the nonapplicants.
Again, these opportunities were denied to Voith based on
the absence of notice that the 8 nonapplicants were at
issue.

My colleagues recogmze thcy have a due process-

-problem in awarding a remedy based on violations that

(i) were not alleged in the camplaint; (ii) were not the
subject of timely representations by the General' Coun-
sel’s attorneys at the hearing modifying the theory of the
General Counsel’s case; and (ili) more than tripled the
number of individuals Who must be hired (or placed on a
preferential hiring list) with backpay by the Respondent.
To deal with this problem, the majority embraces three
arguments that, in my view, are strained to a degree that

reinforces a much more obvious point: neither the com-

plaint, nor the hearing, nor the evidentiary record pro-
vides reasonable support for the posthearing remedial
expansions sought by the General Counse! and granted
by the mgjority.. Nonetheless, T will bnefly address each:
of the three arguments in turn. .
First, my colleagues look in isolation at comp]amt par-
agraph 9(a), which states in part that Voith “established a
hiring procedure . . . designed to exclude and/or limit the
hiring of applicants who were former employees of [Au-
to Handling] or members of Teamsters Local 89.” Ac-
cording to the majority, Voith should have realized from
the word “or” that the complaint alleges discrimination
against e/l “members of Teamsters Local 89, even if

those members were never -Auto Handling employees -

(i.e., the 101 nonpredecessor -applicants), and even if
those members never éven applied for jobs with Voith
(i.e., the 81 nonapplicants). T believe this interpretation
is unreasonshle, Viewed in context, the phrase “or
members of Teamsters Local 89" in subparagraph 9(a) is
most naturally read as an alternative description of the 85
alleged discriminatees named in appendix A-—i.e., the
“former employees” of Auto Handling, who could also
accurately be referred to as “members of Teamsters Lo-
cal 89,” who Voith refused to hire in an attempt to avoid
tegal “successor” status. This mirrors the structure of
subparagraph 9(b), which states Voith unlawfully refused
to hire “the former employees of Cooper Transport listed
on Exhibit A attached hereto, who were members of the-
[Teamsters Local 89] bargaining unit,” and of subpara-
graph 9(c), which states the unlawful refusals occurred
“because the former employees of [Auto Handling] were
members of Teamsters Local 89.” .
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The majority’s interpretation of the word “or” and the
phrase “or members of Teamsters Local 89" in subpara-
graph 9(a) disregards the fact that the entire theory of
violation expressed in ‘the charge and in paragraph 9 of
the complaint was premised on Voith’s alleged effort to

avoid having & successor “obligation to recognize and

bargain” {par. 9(c)), which (as noted above) had no jogi-
cal connection to the 101 nonpredecessor applicants or
the 81 nonapplicants. The majority’s interpretation also
disregards the exchange during the hearing about the
newly identitied alleged discriminatee, Bowman-Miles,
in which -the judge indicated that the General Counsel
would have to prove that Bowman-Miles had worked for
Auto Handling. Finally, the majority’s interpretation

also disregards the fact that the alleged discriminatees -

were identified by name, in exhibit A attached to the
complaint, and described in subparagraph 9{b) as the

“former employees of [Auto Handling] ... who were -
members of the [Teamsters Local 89] bargaining unit.” .

Given these considerations, 1 believe the majority goes
too far in suggesting the phrase “or members of Team-
- sters Local 89” in subparagraph 9(a) placed Voith on
notice that this litigation involved three times the number
. of discriminatees listed in exhibit A, including individu-
als who—unlike the discriminatees listed in- appendix
A—never worked Tfor Auto Handling (the 101
nonpredecessor applicants) or never applied for jobs with

Voith (the 81 nonapplicants). Even giving the most lib--

eral interpretation possible to the phrase “or members of
Teamsters Local 89,” the miajority’s interpretation does
not pass the test of fundamental faimess because these
words do not constitute the required “clear statement of

- the theory on which the agency will proceed with the -

. case,” Lamar Advertising of Hariford, supra.?

Second, my colleagues find that the phrase “and others
similarly situated” at the end of subparagraph 9(b) placed
Voith on notice that the General Counsel sought instate-

® In his opening statement at the hearing, the Generat Counsel stated
that "in its essence, this trial is about Respondent Voilh’s actions in
seeking to0 avoid a bargaining obligation. with Teamsters 89, and to
_ establish a borgnining refationship with its preferred union, the UAW.”
-Contrary {0 the majerity, that opening statement does not reasonably
convey that the General Counsel was alleging that the Respondent
violated Sec, B(a}(3) and (1) by discriminatorily refusing to hire 10}
applicants who never worked for the predecessor and were not named
in the complaint. Given thal every individual identified in appendix' A
is an applicant whe formerly worked for the predecessor, Vaith would

have reasonably understood thal the refercnced “actions in seeking to

avoid n bargaining obligation with Teamsters 89, and to establish a
bargaining rctationship with its preferred wnion, the UAW™ were its
unfawful refusals to hire those 85 nemed individuals. Nothing in the
General Counsel’s words reasonably informed Voith that it was alleged
to have discriminated against anyone other than applicants formerly
employed by the predecessor employer.

ment of and make-whole relief for the 81 nonapplicants,

-Again, subparagraph 9(b) states:

(b) Since about February 17, 2012, Respondent Voith
has failed and refised to hire or consider for hire the

- former employees of [Auto Handling] listed on Exhibit
A attached hereto, who were members of the [Team-
sters Local 89] bargaining unit described betow in par-.
agraph 10, and others similarly situated.”

To state the cbvious, the phrase “others similarly sitated”
contains the word “similarly.” Thus, it refers to anyone
similarly situated to the alleged discriminatees listed in ex-
hibit A—namely, “former employees of fAuto Handling] . .
. who were members of the [Tedmsters Local 89} bargain-
ing unir” who ‘Voith refused to hire. The discriminatees
listed in exhibit A shared three key characteristics: (1) they
all worked for "Auto Handling (unlike the 101 -
nonpredecessor applicants); (2} they ‘all applied for jobs -
with Voith (unlike the 81 nonapplicants);'® (3) they ali logi-
cally would have been disfavored by Voith to avoid a suc-
cessor bargaining obligation (unlike the 10t nonpredecessor
applicants and the 81 nonapplicants, none of whom logical-
ly would have been disfavored because of Voith’s desire to
avoid legal successorship). In short, the 81 non-applicants
are.not “similarly situated” to the exhibit A discriminatees-
in any manner that is consistent with the charge, the com- -
plaint, or the General Counsel's theory of the case through-
out the hearing, Therefore, | believe the Board cannot rea-
sonably find that the phrase “similarly situated” reasonably
placed Voith on notice that this litigation encompassed these
additional individuals."

"* Complaint par. 9(b) (ermphasis added).
. " A failure 1o apply is cxcused only where an aHeged successor em-
ployer has conveyed to cmployees of the predecessor that submitting an
application would be futile, See, e.g., Shornvay Suburban Lines, 286
NLRB 323, 326 {1987). Thus; the 8! nonapplicants are not “simifarly

-sityated* 40 the individuals named in app. A because finding the Re-
_spondent's rejection: of the former group unlawful would require a

significant tegal analysis not applicable to the tatter group. The evident

- purpose of adding the phrase “others similarly situated” 1o subpar. %{b)

was to preserve the General Counscl's right 10 amend app. A by adding
one or more individuals previcusly employed by predecessor Auto
Handling who applied for empleyment with Voith,

" In fact, as nated in the teat, the General Counsc! at the hearing.
moved to augment exh. A with angther alleged discriminates, Patsy

* Bowman-Miles, ond i is significant Lhat (i) Bowman-Miles submitted

an application to Voith {unlike the 81 nonapplicants), and (ii} the judge

- granted this molion conditioned on the General Counisel proving that

Bowman-Miles had been employed by Auwto Handling (unlike the 101
nonpredecessor applicants).  This reinforces the -fact that the 81 -
nonapplicants cannot reasonably be considered “similarly situated” 10
the exh. A discriminatees,

" The individuals in the group of 8