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I INTRODUCTION

“Nothing in this Act  shall be construed so as either to interfere with or impede or
diminish in any way the right to strike or to affect the limitations or qualifications on that
right.” National Labor Relations Act, Section 13. The right of employees to strike has been
described as the cornerstone of the Congressional scheme under the Act, and without this
right, the ability of employees to affect changes in their working conditions, or bargain
collectively, would be seriously undermined. NLRB v. United States Postal Serv., 833 F.2d
1195, 1199 (6th Cir. 1987); McClatchy Newspapers, Inc. v. NLRB 131 F.3d 1026, 1031,

(DC. Cir. 1997). Jose Gurrola, an employee of Aim Royal Insulation, Inc.,' who was hired

! Aim Royal Insulation, Inc., will be referred to as “Respondent Aim Royal” and/or “Aim Royal.” Jacobson
Staffing, L.C., will be referred to as “Respondent Jacobson” and/or “Jacobson.” The International Association
of Heat & Frost Insulators & Allied Workers, AFL-CIO, Local No. 73, will be referred to as “Union.”
References to the official transcript will be designated as (Tr.), with appropriate page citations. References to






off the street, but also happened to be a covert Union organizer, took these words to heart
when he went on strike in July 2008, to protest the lack of water and dust masks at his
worksite, and to support the Union’s organizing drive. Because of these activities, Gurrola
was subsequently fired. When he when he tried to end his strike in April 2009, by making an
unconditional offer to return to work, he was refused and told that he no longer worked at
Aim Royal.2

In the face of an organizing drive, shocked by the fact a Union organizer had been
hired under their nose, and then had the audacity to go on strike, Aim Royal stopped hiring
walk-in applicants. Instead, when faced with an onslaught of qualified applicants, who also
happened to identify themselves as Union organizers, at a time when it really needed qualified
workers, Aim Royal reverted to hiring previous employees who had been fired for cause,
including one worker who was terminated because of drug use. When Union supporters tried
applying for work with Aim Royal through Jacobson Staffing, both employers made sure that
none of these Union supporters would get hired to work on Aim Royal projects. While the
right to strike is the “cornerstone” of the Act’s protections, the facts here show how
employees are penalized for exercising their statutory rights.
II. ISSUES PRESENTED

Al Whether Respondent Aim Royal violated Section 8(a)(1) of the Act by

maintaining provisions in its employee handbook that interfere with, restrain,
and coerce employees in the exercise of their Section 7 rights.

B. Whether Respondent Aim Royal violated Section 8(a)(1) of the Act by
threatening employees by telling them that they have been discharged.

C. Whether Respondent Jacobson violated Section 8(a)(1) of the Act by
threatening employees with loss of employment opportunities.

the General Counsel, Respondent Aim Royal, Respondent Jacobson, and the Charging Party’s Exhibits will be
referred to as (GC.), (AR.), (J.), and (CP.), respectively with the appropriate exhibit number.
2 All dates are in 2009, unless otherwise noted.
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Whether Respondent Jacobson violated Section 8(a)(1) of the Act by
interrogating employees.

Whether Respondent Aim Royal violated Section 8(a)(1) of the Act by
interrogating employees and creating an impression of surveillance.

Whether Respondent Jacobson violated Section 8(a)(1) of the Act threatening
them with loss of employment opportunities.

Whether Respondent Jacobson violated Section 8(a)(1) of the Act by
interrogating employees.

Whether Respondent Aim Royal violated Section 8(a)(1) and (3) of the Act by
failing and refusing to reinstate employee Jose Gurrola to his former or
substantially equivalent position of employment and/or place him on a
preferential hiring list.

Whether Respondent Aim Royal violated Section 8(a)(1) and (3) of the Act by
refusing to consider for hire or hire Jose Gurrola, Angel Aizu, Shawn
McMillan, Luis Bolafios, Ezequiel Macias, Jose Flores, Adrian Anaya, Nathan
Collison, Darrel Speakman, Chester McClure, Pablo Equizabel, and John
Rohrback.

Whether Respondent Jacobson violated Section 8(a)(1) and (3) of the Act by
refusing to consider for hire or hire Shawn McMillan, Luis Bolafios, Gustavo
Gonzalez, and Angel Aziu.

Whether interest on any monetary award should be computed on a quarterly
basis.

BACKGROUND

Respondent Aim Royal’s Operations

Aim Royal operates a commercial insulation company, based in Phoenix, Arizona.

(GC. 1(g) 92 ; 1() 92) Mike Gibbs (Gibbs) is the President and owner of Aim Royal, and has

held this position since the company’s inception in 1984. (Tr. 31) Gibbs has worked in the

insulation industry for over 30 years. (Tr. 758) Before owning his own company, Gibbs

worked as a union insulator for 19 years. (Tr. 1032) The day-to-day operations in the field
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are overseen by Superintendent Lazaro Campos (Campos), who started working at Aim Royal
in 2006, and was promoted to Superintendent in February 2007. (Tr. 34, 211-13; AR 1)
Campos reports directly to Gibbs and Jeff Herron (Herron), Vice President and part-owner.
(Tr. 214; 954) During the relevant time period, Aim Royal employed about 15 to 20 full-time
insulators. (Tr. 1031)

B. Respondent Jacobson’s Operations

Respondent Jacobson is a logistics company and employment agency, providing
temporary-to-permanent labor for various employers throughout the country. (Tr. 22; GC.
1(g) 12;1(i) § 2d) Jacobson’s Phoenix office consists of one person, Account Manager Sandy
Chavez (Chavez), who has worked for Jacobson since about 2005. (Tr. 22, 238, 337) As
Account Manager, Chavez is responsible for interviewing and hiring employees to fill client
needs. (Tr. 337) When a client requests an employee, Chavez checks employment
applications that have previously been submitted to Jacobson, which are stored both in a filing
cabinet in the office and in Jacobson’s electronic database. (Tr. 393-94) Chavez’s superiors
have told her to keep these applications for six months, and she has, in practice, referred to
these past applications to obtain employees for clients. (Tr. 394) Workers are not hired by
Jacobson until they have received a commitment from the client to retain the specific
employee. (Tr. 339)

C. Respondent Aim Royal’s hiring practices.

Aim Royal has relied on a variety of practices over the years to hire insulators,
including newspaper advertisements, cold-call applicants, hiring previous employees, and
referrals from current and former employees. (Tr. 37, 45-46) When hiring full-time workers,

Campos conducts a quick interview with applicants to obtain information about their






~X

background. If he decides to hire the employee, Campos discusses the matter with Gibbs, and
tells him why the applicant should be hired. (Tr. 225-26) Although Gibbs has final authority
in deciding whether to hire individual applicants, Campos does not always discuss the matter
with Gibbs, and there have been instances when full-time employees were hired without
Gibbs knowing the identity of the person being hired. (Tr. 35-36) Gibbs places high
importance on Campos’ hiring recommendations, and acts upon them favorably. (Tr. 82, 141)
Gibbs testified that he has “all the confidence in the world” that Campos would not hire
someone detrimental to the company. (Tr. 82)

There is much conflicting testimony about Aim Royal’s hiring practices during the
relevant period, which Aim Royal tries to rely upon as a defense to the Complaints refusal to
hire/consider allegations. These specifics will be addressed below. However, the evidence is
clear that, through June 2008, Aim Royal hired unsolicited employee applicants, i.e., those
who had no previous affiliation with the company and were not referred for employment by
anyone.’ (AR.1; GC. 7) Itis also undisputed that, after July 2008, when Aim Royal was
informed that one of these unsolicited applicants, Jose Gurrola, was a Union organizer who
engaged in a strike over the lack of company-provided water and dust masks, Aim Royal
stopped its practice of hiring unsolicited applicants. (GC. 12; Tr. 183-84; AR. 1, GC. 7)

Instead, Aim Royal began ignoring applications from numerous (mostly open) Union job

3 AR. 1 was completed by Respondent the week of the hearing, and was described by Aim Royal’s counsel as
“the most up-to-date and accurate reflection of the information” listed. (Tr. 118, 125) Gibbs created AR. 1 with
the help of his secretary, and both he and Campos reviewed AR. 1 before its submission, Campos doing so with
counsel present. (Tr. 126-28,320-21) AR. 1 identifies Jaime Barrera (hired on 2/27/07), Saul Granados (hired
on 6/9/07), Jose Gurrola (hired on 5/22/08), and Armando Torres (hired on 6/30/08) as “walk-in” applicants.
Barrera, Gurrola, and Torres, are also listed as walk-ins in GC. 7, which was presented to the Board during the
underlying investigation in the summer of 2009; however, there is a blank next to Granados’ name on that
document. (Tr. 58-59; GC. 5) As to the individuals identified as “walk-ins” in GC. 7, Gibbs testified that he
exhausted his knowledge surrounding their hires, and discussed the matter with Campos before making the
designations. (Tr. 85). During his testimony, Campos claimed that Torres was not a walk-in; however, Campos’
testimony is simply not credible because it is contrary to the documentary evidence he reviewed and assisted in
creating. (Tr. 263-67, 282).
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applicants, and instead hired employees who had previously been fired for cause, or
employees without any prior insulation experience. (Tr. 82, 238-241, 549, 835; GC. 9, 10,
47) Tellingly, Campos testified that Aim Royal preferred these employees because they knew
the proper channels to use within the company to complain about issues such as water and
masks (Tr. 1012-13); the very issues related to Gurrola’s strike.

In April 2008, Aim Royal signed a contract with Jacobson for temporary labor. (GC.
3) Under this contract, Aim Royal would pay Jacobson a set hourly rate for each employee
that works for Aim Royal. (GC. 3; Tr. 33-34). Jacobson, in turn, would pay the employee,
and provide benefits, including medical insurance and workers compensation insurance. (Tr.
341-342) Although these temporary employees were “officially employed” by Jacobson, they
really worked for Aim Royal. They were supervised directly by Aim Royal employees at
Aim Royal projects. (Tr. 219-223; 341-42) Their hours of work were determined by Aim
Royal, and if there was a problem with any of these workers, Aim Royal issued them
disciplinary wamnings and could have them discharged for performance related issues. (220-
25) For example, in August 2008, Campos asked Chavez to replace between 10 to 20 such
employees because he was dissatisfied with their work, which she did. (Tr. 222-224)
Campos hires temporary workers on his own, and does not usually tell Gibbs the names of the
temporary employees he hires. (Tr. 38)
IV.  THE UNION’S ATTEMPTS TO ORGANIZE AIM ROYAL

A. Background

For a number of years, the Union has held informal meetings with Aim Royal
management officials, discussing with them the benefits of becoming a Union signatory

contractor. (Tr. 959-960) In April and May 2008, the Union launched an organizing drive at
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Aim Royal with the goal of having Aim Royal sign a contract and having its employees
become members of the Union. (Tr. 576-77; AR. 3) Jose Gurrola, an organizer for the
International Union, led the organizing committee. The committee also included Local Union
Organizer Angel Aizu, Local Union Business Agent Dale Medley, and Local Union Business
Manager Kevin Boylan. (Tr. 577, 601, 699, 863)

B. Gurrola Begins Work at Aim Royal

After consulting with Aizu, Gurrola applied for a job with Aim Royal as a covert
union applicant. (Tr. 577) On May 16, 2008, Gurrola went to Aim Royal’s office, where he
asked for an application. (Tr. 578) The woman in the office gave Gurrola an employment
application, which he completed and returned it to her. (Tr. 579; GC. 11) The woman told
Gurrola that it would be a couple of days before he heard anything. (Tr. 579) Three or four
days later, Gurrola received a call from Campos. (Tr. 579) Campos asked Gurrola if he was
still unemployed and other questions concerning his background. (Tr. 579) Campos then told
Gurrola to report to the Aim Royal Office to complete the rest of the hiring paperwork. (Tr.
249-50, 579) Gurrola did so on May 21, 2008, and started physically working with his tools
the next day. (Tr. 249-50, 579; GC. 16)

After Gurrola started working at Aim Royal, the Union began hand-billing various
Aim Royal projects and passing out authorization cards. Gurrola also started wearing union
paraphernalia. (Tr. 102, 579, 709-713; GC. 13, 46) On July 2, 2008, the Union faxed a letter
to Gibbs, informing him that Gurrola was a Union organizer. (Tr. 101; GC. 12)

C. Gurrola’s Concerns About Working Conditions

After he began working at Aim Royal, Gurrola became concerned about safety-related

issues at the jobsite, including the lack of drinking water, safety glasses, and safety gloves.






(Tr. 579) Because it was the middle of summer, Gurrola was particularly troubled that Aim
Royal did not have water at the jobsite. (Tr. 579-580) Gurrola discussed the lack of water at
the jobsite with a various coworkers and also discussed with Aizu the possibility of going on
strike if his working conditions did not change. (Tr. 579-80, 606-07)

D. Gurrola Engaged in a Strike Over Working Conditions

In late June or early July 2008, Gurrola started working at an Aim Royal construction
project located on the Gila Indian Reservation in Sacaton, Arizona. (Tr. 580-81, 627) Aim
Royal was working on this project as a subcontractor to Russell Air Conditioning, and the
Aim Royal lead-man on this project was Joseph Campos (J. Campos), Lazaro Campos’
brother. (Tr. 635, 837, 843, 916) On July 17, 2008, the Aim Royal employees working at the
Sacaton project ran out of drinking water. (Tr. 255-56, 860-61, 1007-09) The next day, at
about 5:00 a.m., Gurrola met with J. Campos at Aim Royal’s office in Phoenix to pick up
keys to unlock the ladders at the Sacaton project. (Tr. 635-36) J. Campos told Gurrola that he
was going to be a few minutes behind him, because he had to visit another job site “down the
road” before going to the Sacaton project. (Tr. 637) In reality, J. Campos was going to
another Aim Royal project in Mesa, about a 30 to 40 minute drive from Aim Royal’s Phoenix
office and an hour drive from the Sacaton project. (Tr. 636-39, 841, 858) J. Campos and
Gurrola did not discuss the lack of water issue at the Sacaton project; their only conversation
related to Gurrola unlocking the ladders.* (Tr. 698)

Gurrola drove to the Sacaton project, arriving at around 6:00 a.m. (Tr. 638) He
unlocked the ladders and set everything up for the workday. (Tr. 641) It was a hot day, and

Gurrola was sweating and thirsty. (Tr. 641) He looked for the Aim Royal water jug, but it

* J. Campos testified that, at this meeting, he told Gurrola that he had the Aim Royal water jug with him and
would be an hour late bringing water to the Sacaton project. (Tr. 840-41) However, as will be shown in the
analysis section, Joseph Campos’ testimony is simply not credible. See Section VI (D)(1) infra.







was not there. He also noticed that there were no dust masks available. (Tr. 582, 641)
Gurrola then called Aizu, told him that he was going to strike, and asked Aizu to come to the
Sacaton project to assist with the picketing and take pictures. (Tr. 582, 641, 649, 701-02)
Gurrola went back to work and, about 45 minutes later, Aizu arrived at the Sacaton project.5
(Tr. 582, 702) After Aizu arrived, Gurrola put away his materials, got a piece of card board
from the dumpster, and using a black marker from his tool belt? made a sign indicating that he
was on strike. (Tr. 582, 650; GC. 31)

Gurrola stopped working and started picketing between 8:15 and 8:30 a.m. He called
Lazaro Campos, telling him that he on strike because Aim Royal had not provided him with
water or dust masks.® (Tr. 583; 647-48; GC. 31, 38-39) Gurrola then went to the project
entrance and started patrolling with Aizu until around 10:00 a.m. (Tr. 640, 660)

Just after Gurrola went on strike, Dale Gibson, the project manager for Russell Air
Conditioning, called J. Campos, telling him that Gurrola had gone on strike over the lack of
water. (Tr. 842) J. Campos then called Lazaro, telling him that he had the Aim Royal water
jug with him in Mesa. (Tr. 843) J. Campos then drove straight to the Sacaton project where
he met with Gibson, who wanted to know if Aim Royal was striking. (Tr. 858, 927)

J. Campos told Gibson that the strike involved an employee who had been “complaining a
lot” that there was not enough water at the jobsite. (Tr. 927)
Around 10:00 a.m., after the general contractor contacted the police to remove them,

Gurrola and Aizu left the Sacaton project. (Tr. 640-41, 940) After getting something to eat,

* J. Campos stated that, when he arrived at the Sacaton project after Gurrola’s strike, he went to Building E, and
it did not appear that Gurrola had performed any work. (Tr. 838, 845-46, 852, 858). However, according to
Russell Air Conditioning Project Manager Dale Gibson, Aim Royal was working on Buildings A and B that day,
and not Building E. (Tr. 921; AR. 6)

® Gurrola’s call to Campos appears as call # 1003, at 8:12 a.m., on Campos’ phone bill for July 18. (Tr. 969, GC.
49) The parties stipulated that the designation “Call Wait” on the phone bill indicates an incoming call while
Campos was on the telephone on another call. (Tr. 970)



they went to the Union office to discuss what had occurred that day with Union officials. (Tr.
666-67) Gurrola explained that he had struck because of a lack of water and safety
equipment.7 (Tr. 667) According to the Union, Gurrola’s strike helped its organizing drive,
because the strike demonstrated that Aim Royal did not care about its employees’ working
conditions. (Tr. 888)

E. Gurrola’s Post-Strike Meeting with Aim Royal

On July 18, 2008, Gibbs sent Gurrola a letter about his strike and the availability of
water on the day in question. (GC. 14) In his letter, Gibbs asserted that, had Gurrola asked,
he would have been told that the water was going to be a half-hour late that day. (GC. 14)
The letter instructed Gurrola to contact Aim Royal by July 23, for assignment and that, if he
did not, he faced termination. (GC. 14) This letter did not reach Gurrola until much later,
because it was sent to his father’s address. (Tr. 587-88, 673-76) Indeed, the Postal Service’s
confirmation shows that the letter was not delivered until August 21, 2008. (Tr. 588-89, 674)

On July 24, 2008, Gurrola went to the Aim Royal’s office with a list of demands that
he wanted met as a condition of his returning to work. (Tr. 585, 668) Gurrola’s demands
were simple — that Aim Royal provide proper safety equipment and water to all its employees,
at all jobsites. (GC. 32) When he tried to present this document, which he had drafted a few
days earlier, Herron, Campos, and Gibbs refused to accept it. (Tr. 72)* Gurrola then told
them that he was on strike, and that he would return to work only if Aim Royal provided
proper safety equipment and water to all employees, at all jobsites. Herron responded that, as
far as Aim Royal was concerned, Gurrola had walked off the job. When Gurrola reiterated

that he had gone on strike and that there had been no water at the worksite, Herron told

; There were no notes taken of this meeting. (Tr. 665-67, 983, 988-89)
Unless otherwise cited, the facts supporting this meeting at Aim Royal are found in GC. 40 and GC. 41.
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Gurrola to leave. Gurrola then asked for a raise on behalf of all employees, stating that he
would be on an economic strike if Aim Royal refused. After some further discussion, Gibbs
told Gurrola that he had walked off the job, had quit, and that he no longer worked for Aim
Royal. In other words, Gibbs fired Gurrola for abandoning his job. (Tr. 70; GC. 18) About a
week after this meeting, Gurrola and other Union members picketed various Aim Royal
jobsites. Tr. (589; GC. 33)

V. EMPLOYEES APPLY FOR WORK AT AIM ROYAL

A. Gurrola’s and Aizu’s Attempts to Gain Employment in 2009

In April 2009, Aizu went to Aim Royal’s offices and asked the secretary if Aim Royal
was hiring. (Tr. 706) The secretary said that it was not, but gave Aizu an employment
application and Campos’ business card. (Tr. 705-06)

Gurrola did not have any contact with Aim Royal between July 2008 and April 2009.
(Tr. 259, 687-88) In April, Gurrola called Campos and unconditionally offered to return to
work. (Tr. 257-59) Campos replied that Gurrola did not work at Aim Royal any longer. (Tr.
258-59) Campos then called Gibbs and told him that Gurrola wanted to return to work at Aim
Royal. (Tr. 259)

On May 27, Gurrola and Aizu went to Aim Royal’s office.’ (Tr. 591) Aizu had his
completed employment application with him, and when they arrived he gave the application
to the secretary, who accepted it. (Tr. 706) Aizu asked her if Aim Royal could call him to let
him know how long his application was good for, and the secretary said that she would give
the application to Campos. Gurrola then asked Herron if Aim Royal had any work, so he
could return to work unconditionally. Herron told Gurrola that Aim Royal was laying off

employees. Gurrola told Herron that, if Aim Royal needed people, he was available to come

? Unless otherwise cited, the facts supporting the May 27 meeting at Aim Royal are found in GC. 34 and GC. 35.
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back to work and be “off strike.” He also told Herron that Aizu had submitted an application.
Herron asked Aizu his name, and the two exchanged greetings. Aizu and Gurrola then left.

That same day, after the meeting, Gurrola called Campos to ask Campos if Aim Royal
was doing any hiring now or anytime soon, and Campos told them that they were not. (Tr.
595, GC. 42, 43) Notwithstanding Herron and Campos’ statements, Aim Royal actually hired
12 insulators between May 27 and October 12, and even hired one person on May 27. (AR. 1,
GC. 6) Gurrola told Campos that he was willing to return to work unconditionally, and
further told him that he had talked to Herron earlier. (GC. 42, 43) Campos never called
Gurrola back. (Tr. 595)

On June 1, Aizu called Aim Royal’s office to check on his application. He told the
female who answered the phone his name, that he had filled out a job application, and that he
was calling to see if there were any openings. She replied that things were real slow. (Tr.
708) Aizu again called on June 9 and spoke to a female secretary. He again told her his
name, that he had filled out an application, and asked if there were any openings. The
secretary again replied that it was slow. (Tr. 708)

Gurrola and Aizu again returned to Aim Royal’s offices on July 7, where they had a
conversation with Herron and Gibbs.!° Gurrola asked if Aim Royal was hiring or accepting
applications. Herron replied that they were not, and that the economy was slow. Gurrola
again stated his desire to end his strike and retumn to work for Aim Royal unconditionally, and
also told Herron that Aizu had submitted an application about a month earlier. (Tr. 995)
Herron replied that Aim Royal was laying people off. Gurrola asked how long applications
were kept, and Gibbs replied that there was no set time frame and employment applications

were “purged from time to time.” Gibbs then told Gurrola that they were not accepting

1% Unless otherwise cited, the facts supporting this meeting are found in GC. 36 and GC. 37.
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applications and had not been for some time because they were cutting back on personnel.
Gurrola reminded Gibbs that he was available for work, and Gibbs told him that “we’ll keep it
on [sic] mind.” Aizu then told Gibbs his first name, and further told him that he had
submitted an employment application. Gibbs replied “OK.” Gurrola and Aizu then left.

Neither Gurrola nor Aizu were ever contacted by Aim Royal about any job openings.
(Tr. 598, 708) Moreover, it is undisputed that Aim Royal never placed Gurrola on a
preferential hiring list or offered him a job. (Tr. 108) Finally, Gibbs testified that Gurrola
was “ineligible” for reemployment with Aim Royal because of his strike. (Tr. 163)

B. The Union Faxed Applications to Aim Royal

On June 23, Aizu faxed to Aim Royal completed job applications on behalf of Luis
Bolafios, Ezequiel Macias, Jose Flores, Adrian Anaya, Nathan Collison, Darrel Speakman,
Chester McClure, Pablo Equizabal, and John Rohrback. (GC. 26) Before faxing the
applications, Aizu wrote the word “Organizer” on the top each application so Aim Royal
would know that the applicants were affiliated with the Union. (Tr. 740) Each applicant was
out of work at the time, was experienced as an apprentice or journeyman insulator, credibly
testified that they would have accepted employment with Aim Royal if offered, and had
agreed that Aizu could submit the completed application to Aim Royal on their behalf.'!
Gibbs admits that he received the applications, and he assumed that they came from the
Union. (Tr. 85)

C. Luis Bolafios and Gustavo Gonzales Applied for Work at Aim Royal
Through Jacobson.

Luis Bolafios and Gustavo Gonzales are both experienced insulators, Union members,

and were out of work in mid-July 2009. (Tr. 462, 469, 488-90) Aizu knew they were

' See the chart in Section VI (C) infra, discussing why each applicant is an employee pursuant to Section 2(3) of
the Act for the relevant transcript citations.
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unemployed and sent them separately to Jacobson to apply for employment with Aim Royal.
(Tr. 475, 490, 717) On July 14, Gonzales and Bolafios went to Jacobson’s office, both
arriving sometime between 11:00 am. and 11:30 am. (Tr. 366-67, 463, 507 )

Gonzales arrived first. Chavez told him that she had an opening for insulation work
and gave him an application. (Tr. 366-67) Chavez told Gonzales that Aim Royal was hiring
four workers, but had already hired two.'* (Tr. 480) As Gonzales started filling out his
application, Bolafios walked in. (Tr. 463, 492) Bolafios told Chavez that he wanted to work
as an insulator, and she gave him an application, telling him that she was looking to hire two
people to work as insulators. (Tr. 491) Bolafios finished his application first, walked back to
Chavez’ office, and gave her his completed application. (Tr. 492) Chavez reviewed the
document and told Bolafios that she wanted him for the job opening. (Tr. 492; GC. 23)
Gonzales then walked back to Chavez’ office and gave her his completed application. (Tr.
492; GC. 22)

Chavez testified that she had received a call earlier that morning from Campos,
sometime between 9:00 a.m. and 10:00 a.m., telling her that he wanted to hire two additional
people through Jacobson, and that he wanted one of these hires to be Isidro Ortega, whom he
was sending over to Jacobson. (Tr. 406) Chavez also claimed that an unemployed Jacobson
employee, Claudio Rendon, happened to be in her office at the time of this call, and that she
immediately sent Rendon to Aim Royal. (Tr. 406-07) Contrary to Chavez’ testimony,

however, Campos’ phone records show that no such call ever occurred.”® (GC. 29, 30)

12 1n fact, Aim Royal had already hired two workers through Jacobson, Imuris Garcia and Marcellino Trujillo, a
few weeks earlier. (GC. 20) Chavez also told Bolafios that Aim Royal was looking for two people to work as
insulators. (Tr. 491)

** Jacobson provided four telephone numbers used by Chavez: (602) 272-2121; (602) 233-9300; (602) 272-
2224; and (602) 272-2765 (GC. 29; Tr. 362, 556) The first time any one of these numbers appears on Campos’
phone records, as either an outgoing or incoming call, for July 13 or July 14, is at 11:40 a.m. on July 14. (GC.
30) See also, footnote 15 infra.
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Bolafios testified that there were three calls between Chavez and Campos while he and
Gonzales were in Chavez’ office, all of which occurred after he and Gonzalez had given
Chavez their completed job applications. (Tr. 496) Bolafios’ testimony matches Campos’
telephone phone records, which show three calls between Chavez and Campos from 11:40
am. to 11:53 am.'* (GC. 29, GC. 30) After one call, Chavez told Bolafios and Gonzales that
Aim Royal wanted her to send Gonzales for an interview, which was scheduled at 1:30 p.m.
(Tr. 494, 471) This testimony is confirmed by Gonzales’ application, on which Chavez wrote
“1:30.” (Tr. 474; GC. 22) Chavez then received a call from Campos, asking her who had
referred Bolafios and Gonzales for work. (Tr. 464, 494, 497)

Neither could remember Aizu’s last name, but Gonzales had Aizu’s business card in
his wallet, which he gave to Chavez." (Tr. 466, 494, 502, 507; GC. 25) Chavez wrote the
word “Union” on Gonzales’ application, and she then read the card to Campos, telling him
that it was Angel Aizu from the Union who referred them. (Tr. 494, 475, 502; GC. 22) Then,
either at the end of this telephone conversation between Campos and Chavez or after another
one a few minutes later, Chavez told Bolafios and Gonzales that Aim Royal was no longer
interested in either one of them. (Tr. 467, 494, 496) Bolafios told Chavez that maybe Aim
Royal did not want them because they were with the Union. (Tr. 410-11, 500) Chavez
claimed that she did not understand what the Union was and was upset because she had to
look for two more people for the openings. (Tr. 500-01) At some point, Bolafios gave
Chavez a business card from Argus, Bolafios’ previous employer, so Chavez could check to
see the type of work he could do, because Chavez was also considering him for a job driving a

fork lift. (Tr. 495, 504-05, 508-09) Chavez told them that she would keep their applications

:; These calls appear as call #600, #602, and #603 to telephone number 602-233-9300. (GC. 60)
Chavez denies this ever occurred. (Tr. 1046) But at some point, Chavez also wrote the word “Union” on
Bolafios’ application. (GC. 23)
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on file, but she never contacted them again for a potential Aim Royal job. (Tr. 370) She also
never called Bolafios about the fork-lift job, even though he told her that he would accept it.
(Tr. 494-96, 505)

After Bolafios and Gonzales left the Jacobson office, both called Aizu. Gonzales told
Aizu that he showed Aizu’s business card to Chavez and did not get the job. (Tr. 468; Tr.
718-20) Bolafios told Aizu that an interview had been scheduled for Gonzales at 1:30. (Tr.
718-720) Then, after getting Aizu’s business card from Gonzales, and telling the person on
the phone that Aizu had referred them, Chavez told them that they did not have an interview
or ajob. (Tr.718-720)

D. Angel Aizu Applied for Work at Aim Royal Through Jacobson.

Aizu went to the Jacobson offices on July 14, to apply for work with Aim Royal. (Tr.
720-21) When Chavez gave him the application, she told him that she was really busy and
that he should return the application the next day. (Tr. 721) Aizu completed the application
and returned on July 15. (Tr. 721) When Aizu returned the application to Chavez, she asked
him to follow her to the back part of the office. (Tr. 725) As they were walking, Chavez
asked Aizu questions about his background and experience, and specifically asked him if he
belonged to the Union. (Tr. 721, 725) Aizu, who was trying to get employment as a covert
union member (Tr. 742), replied that he did not belong to the Union, and asked if his union
membership mattered. Chavez replied that union members had more experience.'® (Tr. 721)
Aizu then gave Chavez his application. (Tr. 721) At some point, Chavez wrote “not with

Union” on Aizu’s application. On the completed application, Aizu used his mother’s maiden

1 Chavez did not deny that this conversation occurred.
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name, Garcia, because he did not want anyone to know that he was a Union organizer."” (Tr.
742; GC. 24)

After Chavez took the application, she told Aizu to call her three times a week. (Tr.
721) Although Aizu did not call back, he did return July 31, with a group of about six Union
members, all of whom were wearing Union t-shirts. (Tr. 722, 383, 390-91) Chavez testified
that she recognized Aizu as having come in a few weeks earlier. (Tr.391) She asked Aizu
why he was filling out another application, because he already completed one a few weeks
earlier. (Tr. 391) Despite the fact that Jacobson dispatched one employee to Aim Royal in
August 2009, and another in October 2009, Aizu never heard back from anyone at J acobson.'®

(Tr. 232, 278, 722)

E. Shawn McMillan Applied for Work at Jacobson and
Aim Royal On His Own.

Sean McMillan had previously worked for Aim Royal as an insulator for almost a
year. (Tr. 90, 445; AR.1) He was laid off in April 2007, along with other employees, as part
of a reduction in force, because the project he was working on was completed. (Tr. 90, 445;
AR.1) Gibbs told McMillan that he was being laid off due to a shortage of work and would
call him if Aim Royal got more work. (Tr. 427) McMillan was upset at being laid off and
told Gibbs to “lose my number.” (Tr. 427, 440) McMillan then became a Union member, and
is a third-year apprentice. (Tr. 423, 449-50)

F. McMillan Met with Chavez at Jacobson

On June 30, Chavez spoke with McMillan’s friend, Imuris Garcia. (Tr. 344) Garcia

told Chavez that McMillan had insulation experience and was looking for a job. (Tr. 344)

' Aizu is a resident alien, and his official name is “Angel Aizu Garcia,” but he goes by Angel Aizu. (Tr. 699,
742)

¥ Jacobson’s invoices show that it sent employee Gilbert Cervantez to work at Aim Royal in August 2009, and
employee Vincent Chavez in October 2009. See, J. 1 (tab marked invoices).
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Chavez telephoned McMillan, and asked him if he had insulation experience and was looking
for a work.!® (Tr. 344) McMillan told Chavez that he was not sure if he could work at
Jacobson because of his union status. (Tr. 432) Upon hearing this, Chavez told McMillan
that she could not use him because he was part of the Union and hung up. (Tr. 432, 946)

On July 14, McMillan met with Chavez at Jacobson’s offices.?’ As he was filling out
the application paperwork, Chavez asked McMillan how his applying would affect his union
status. (Tr. 428-29) When McMillan asked Chavez what she meant, Chavez changed the
subject, telling him that he needed to watch a safety video. (Tr. 428) Chavez then told
McMillan that he needed his social security card. McMillan went home and returned with his
card. (Tr. 429) McMillan then completed the employment application. (GC. 21) Chavez
told McMillan that he was a good candidate, she was going to send him for an interview with
Aim Royal, she would call Aim Royal to let the company know that he was coming, and she
thought he would get the job. (Tr. 346, 436) At some point that day, Chavez called Campos.
When questioned by Jacobson’s counsel, Chavez testified “I told Lazaro that I was sending
out Shawn,” and Campos told her that he had already filled the positions. (Tr. 404) However,
at other times during her testimony, Chavez specifically denied telling Campos McMillan’s
actual name. (Tr. 347, 405)

The testimony as to what occurred next differs. Chavez asserts that McMillan was

still present when she got off the phone with Campos; she told him that there was no longer a

! Chavez claims she called McMillan on June 30. (Tr. 344) However, McMillan’s phone records show that
there was no call that day; instead it appears that this call occurred on July 1. (GC. 27, p. 10, call at 1:24 p.m.;
GC.29)

% Chavez testified that this meeting occurred on July 1 (Tr. 346), and McMillan testified that he could only
remember that the meeting occurred “four or five days” after their initial conversation. (Tr. 433) McMillan’s
phone records support a finding that this meeting actually occurred on July 14, especially when Chavez testified
that she had no other contact with McMillan after the date of this meeting (Tr. 405). See GC. 28, p. 17, which
show three calls to/from Chavez and McMillan on July 14: 8:55 a.m., 9:06 a.m., and 12:05 p-m. Jacobson’s
phone numbers are shown in GC. 29.
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position at Aim Royal; and McMillan then stormed out of the office swearing and slamming
the door. (Tr. 405) McMillan testified that Chavez had told him to go home and expect a
call from Aim Royal for an interview at 1:00 or 1:30 p.m. McMillan did so, and he then
received a call from Chavez around 12:30 p.m., telling him that the contractor backed out and
she did not have any work for him. (Tr. 436-37) McMillan’s phone records support his
version of events, showing that he received a call from Jacobson at 12:05 p.m. that day. (GC.
28, p. 17; GC. 29) Regardless, the result was the same — Jacobson did not hire McMillan to
work at Aim Royal.

Chavez admits knowing that McMillan was affiliated with the Union by July 1. (Tr.
350) Chavez further admits that after her last contact with him, she never contacted
McMillan for any other jobs that became available at Aim Royal. (Tr. 364, 405)

G. McMillan Tried to Get Re-Hired at Aim Royal Directly

On July 15, McMillan called Campos and told him that he was unemployed and
looking for work. (Tr.233) Campos told McMillan that he would have to speak with Gibbs
about job availability, and that Gibbs was out of town. (Tr. 234) The next day, McMillan
went to Aim Royal’s office and spoke with Gibbs directly. (Tr. 90, 425)

McMillan told Gibbs that he wanted to come back to work for Aim Royal and asked if
they were hiring. (Tr. 90, 425-26) Gibbs told McMillan that he had heard McMillan had
become a member of the Union and asked how it was going. (Tr. 426) McMillan replied that
it wasn’t “going,” because he did not have any work, and that he was just trying to get a job.
(Tr. 426) Gibbs told McMillan that he did not know what his present labor needs were; that
Campos had told him that they would need additional workers; and that he would check with

Campos to see about the need for additional labor. (Tr. 90) Although Gibbs testified that he
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did check with Campos about Aim Royal’s labor needs in relation to McMillan, Campos
testified that this never occurred. (Tr. 91, 236) Quite the contrary, Campos testified that he
and Gibbs never discussed job availability for McMillan at any time. (Tr. 236)

When McMillan called Campos on July 15, Campos testified that he did not know if
he could use McMillan, because he did not have a chance to check his workload. (Tr. 235)
Nonetheless, the evidence shows that after McMillan’s meeting, Aim Royal hired full time
insulators in July, August, September, and October. (AR. 1; GC. 6) It is undisputed that Aim
Royal never considered McMillan for any of these openings. (Tr. 94, 236)
VI. ANALYSIS

A. Provisions in Respondent’s Employee Handbook violate
Section 8(a)(1) [Compl. § 5(e)-(g)].

During all relevant times alleged in the Complaint, Respondent Aim Royal has
maintained an employee handbook that applies to all employees. (Tr. 28-29; GC. 2) The
handbook specifically states that the any rule violation is considered grounds for discipline,
including termination. The handbook is given to employees, who sign a document stating that
they have reviewed it, and understand that failing to abide by its rules could result in
termination. (GC. 15) Respondent’s handbook includes the following provisions:

II1. Company Rules

Employees shall not leave the project other than at designated quitting times,
unless authorization is obtained from the foreman or superintendent. (GC. 2,

p.5)

Employees are required to be at their assigned work areas at the beginning of
each work day and shall not [ljeave the designated area without obtaining
authorization fro[m] their foreman or superintendent. (GC. 2, p.5)

Iv. Intolerable Offenses

Leaving Job Site. Any employee leaving the job site without the approval of
the office or the supervisor may be automatically terminated. (GC. 2, p. 8)
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1. Analysis

In determining whether the maintenance of specific work rules violates Section 8(a)(1)
of the Act, “the appropriate inquiry is whether the rules would reasonably tend to chill
employees in the exercise of their Section 7 rights.” Lafayette Park Hotel, 326 NLRB 824,
825 (1998) enfd. 203 F.3d 52 (D.C. Cir. 1999). Where the rules are likely to have a chilling
effect on Section 7 rights, the Board may conclude that their maintenance is an unfair labor
practice, even absent evidence of enforcement or a showing that the rules were illegally
motivated. 1d.; Blue Cross-Blue Shield of Alabama, 225 NLRB 1217, 1220 (1976).

In Labor Ready, Inc., 331 NLRB 1656 n. 2 (2000), the Board found that a “no walk-
off” rule, threatening employees with discharge if they walked off the job, was overly broad
in violation of Section 8(a)(1) of the Act. The Board reasoned that, when two or more
employees participate in withholding their services for the purpose of pressuring their
employer into resolving grievances over working conditions they engage in protected
concerted activity within the meaning of the Act, and it is a violation of the Act to discipline
employees for engaging in such activity. Id. at 1659; Crowne Plaza Hotel, 352 NLRB 382,
386-87 (2008) (rules prohibiting employees from walking off the job and leaving work
without authorization a violation).

An employee walk-out constitutes concerted activity for mutual aid and protection
when it is aimed at changing working conditions or is done to protest unfair labor practices.
Id.; NLRB v. Bridgeport Ambulance Service, 966 F.2d , 729 (1992) (employee walk-out
aimed at changing working conditions for the mutual aid and protection of employees is
protected by the Act); Workroom For Designers, 274 NLRB 840, 856 (1985) (employees who

had walked off the job in protest of a discriminatory discharge, and posted signs announcing
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publicized. Marriott Corp., 313 NLRB 896, 896 (1994); Ark Las Vegas Restaurant Corp.,
335 NLRB 1284, 1285 (2001).

B. Respondents Violated Section 8(a)(1) of the Act in Multiple Respects

1. Legal Standard

Statements to employees engaged in union activities are unlawful if, in light of the
totality of the circumstances, they reasonably tend to interfere with, restrain, or coerce
employees in the exercise of their Section 7 rights. Postal Service, 345 NLRB 1203, 1216
(2005); Millard Refrigerated Services, Inc., 345 NLRB 1143, 1146 (2005); Rossmore House,
269 NLRB 1176, 1177-78 (1984). Relevant factors to consider include whether the
employees in question were active and open union supporters, the background, timing, and
nature of information sought, the identity of the questioner, the place and method of the
questioning, whether a valid purpose for the questioning was communicated to employees,
and whether employees were given assurances against reprisals. Id. Finally, in determining
whether a statement made to an employee is a threat, the Board applies the objective standard
of whether the remark tends to interfere with the free exercise of employee rights. It does not
consider either the motivation behind the remark or its actual effect. Miller Electric Pump
and Plumbing, 334 NLRB 824, 824 (2001).

2. Campos’s statement to Gurrola that he no longer
worked at Aim Royal is an illegal threat.”!

When Gurrola called Campos in April 2009, to unconditionally offer to return to work,
Campos told him that he no longer worked at Aim Royal. (Tr.257-59) An employer violates
Section 8(a)(1) when it connects an employee’s discharge with protected activity. See H.B.

Zachry Co., 319 N.L.R.B. 967, 969 (1995) (unlawful threat where employer’s statement

?! This allegation was amended into the complaint at the hearing. (Tr. 260-62)
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Chavez’ claim that the conversation ended when McMillan said he could not work for
Jacobson because he was with the Union is simply not believable. McMillan’s version of
events was corroborated by Mark Waters, who testified that McMillan was told he either
could or could not be hired because he was in the Union. (Tr. 945, 950). Moreover, Chavez’
credibility is suspect, as she gave contradictory answers, and her testimony was repeatedly
impeached by her previous affidavit. (Tr. 348-50, 380-82, 420-21) Under these
circumstances, McMillan’s testimony should be credited. Accordingly, Chavez’ statement to
McMillan that she could not use him because he was part of the Union was an unlawful threat
in violated Section 8(a)(1) of the Act.

4. Chavez interrogated McMillan on July 14. [Complaint § 5(c)(1)]

On July 14, McMillan went to the Jacobson office to apply for a job. As he was filling
out his paperwork, Chavez asked him “how is this going to affect your union status.” Chavez
did not deny that this conversation occurred. (Tr. 402-05) When McMillan asked what she
meant, Chavez changed the subject, telling McMillan that he had to watch a safety video.
Under these circumstances, it appears that Chavez’s question was an attempt to ascertain the
level of McMillan’s union sympathies, i.e., whether he valued a job with Jacobson/Aim Royal
over the Union. This type of questioning is prohibited by the Act. See Casey Elec., Inc., 313
NLRB 774, 785 (1994) (in the context of a job application, employer violated the Act by
asking applicant if he was still a union member, whether he worked outside the union, and if
he understood that the job was non-union); Quality Control Elec., Inc., 323 NLRB at 238.
Accordingly, the Administrative Law Judge should find that Chavez’ statement constituted an

unlawful interrogation.
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5. Gibbs interrogated McMillan and created an impression of
surveillance 8(a)(1). [Complaint q 5(b)]

When McMillan went to the Aim Royal office on July 15 to ask for a job, Gibbs told
McMillan that he heard McMillan became a member of the Union, and asked how it was
going with the Union. McMillan replied that it was not “going” and said he was simply
seeking work. It is “well settled that questioning a job applicant about his union preferences
during a job interview is inherently coercive and unlawful even when the applicant is hired.”
M.J. Mechanical Services, Inc., 324 NLRB 812, 812 -813 (1997) enfd. 172 F.3d 920 (D.C.
Cir. 1998). Under these circumstances, where the statement was made during McMillan’s job
interview, there was no valid purpose for the question, and Gibbs is Aim Royal’s highest
ranking official, with final say over hiring, his inquiry about McMillan’s Union membership
constituted an illegal interrogation.

Moreover, by telling McMillan that he had “heard” McMillan was part of a union,
Gibbs also illegally created the impression of surveillance. See Conley Trucking, 349 NLRB
308, 315 (2007), enfd. 520 F.3d 629 (6th Cir. 2008) (employer unlawfully created impression
that employees’ union activities were under surveillance by telling employees that he had
heard that certain employees were trying to bring in a union).

In an attempt to make it appear that he was not questioning McMillan about his Union
status and sympathies, Gibbs testified that McMillan volunteered this information. His
testimony is not credible. Gibbs was not a believable witness where his testimony was
inherently contradictory, and was continuously impeached by his affidavit. (Tr. 46-48, 55-56,
78-79, 96-97, 96-97, 99-100, 192, 198-99) Moreover, Gibbs and Campos participated in
group meetings with Respondent’s attorney “jointly and often” where the subject matter of

this case was discussed, just before they testified. (Tr. 33-32) See John S. Applegate, Witness
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Preparation, 68 Tex. L. Rev. 277, 351 (1989) (discussing that group preparation of witnesses
poses extraordinary dangers of collusion, influence, and fabrication). Finally, Respondent’s
other witnesses contradicted Gibbs’ testimony as it relates directly to McMillan. For
example, Gibbs testified that, after meeting with McMillan, he checked with Campos about
Aim Royal’s labor needs as it related to McMillan. (Tr. 91) However, Campos admitted that
this discussion never occurred. (Tr.236) Under these circumstances, Gibbs’ testimony
should be discredited, and the Administrative Law Judge should find that Gibbs interrogated
McMillan and created an impression of surveillance, in violation of Section 8(a)(1).

6. Chavez’ July 14 Statement to Gonzales and Bolafios
was an improper threat. [Complaint § 5(c)(2)]

On July 14, Gustavo Gonzales and Luis Bolafios were in Chavez’ office, and Gonzales
had already been scheduled for a job interview with Aim Royal at 1:30 p.m. After speaking
with Campos, and telling him that Angel Aizu from the Union referred Gonzales and Bolafios
for work, Chavez then told the pair that Aim Royal was no longer interested in either of them.
Under the totality of the circumstances, where Gonzales and Bolafios where in the middle of a
job interview, and Gonzales had another interview with Aim Royal scheduled, Chavez’
statement is coercive, in that it implies that Aim Royal and Jacobson were no longer
interested in them because of their Union status.

7. Chavez interrogated Aizu on July 15. [Complaint § 5(d)]

The record establishes that on July 15, when Aizu was seeking employment through
Jacobson, as a covert Union applicant, Chavez interviewed Aizu about his background and
experience, specifically asking him if he belonged to the Union. After Aizu denied any union
ties, Chavez noted on his application, “not with Union.” There can be little question that such

blatant questioning about an applicant’s union affiliation, during the course of a job interview,
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is inherently coercive and violates the Act. See M.J. Mechanical Services, Inc., 324 NLRB at

812 -813.

C. The Alleged Discriminatees are Employees under
the Section 2(3) of the Act.

Respondents may initially claim that no violations occurred because the alleged
discriminatees are not entitled to protection as statutory employees, citing Toering Electric
Co., 351 NLRB 225 (2007). In Toering, the Board found that, in a salting context, an
employer may challenge the Section 2(3) status of a job applicant by questioning the
genuineness of the applicant’s interest through evidence that creates a reasonable doubt as to
the applicant’s actual interest in going to work for the employer. 1d at 234; Air Management
Services Co., 352 NLRB 1280, 1287 (2008).

Although Toering was referenced during Aim Royal’s opening statement (Tr. 14),
Respondents presented virtually no evidence calling into question the genuineness of the
alleged discriminatees’ interest in going to work at Aim Royal. They asked few, if any,
questions to the alleged discriminatees about this issue.”> Moreover, Respondents did not
present any of the evidence that the Board set forth in Toering demonstrating a lack of a
genuine interest in obtaining work for an employer. For example, there is no evidence that
any of these applicants refused similar employment with Respondents in the recent past;
incorporated belligerent or offensive comments on their applications; engaged in disruptive,
insulting, or antagonistic behavior during the application process; or engaged in other conduct
inconsistent with a genuine interest in employment. Toering Electric Co., 351 NLRB at 233.

The record, as a whole, supports a finding that Respondents have not raised the

genuineness of the alleged discriminatees’ interest in employment. See Air Management

22 A search of the transcripts show that Toering was only mentioned twice, once by Aim Royal during its
opening statement, and once by the Administrative Law Judge. (Tr. 14-15, 877-78)
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Services, Inc., 352 NLRB 1280, 1287-88 (2008). But even if such evidence were in this
record, the record is also clear that the discriminatees did, in fact, have a genuine interest in
employment with Aim Royal and Jacobson. Id at. 1280 n.1, 1288. More specifically:

Jose Gurrola. Gurrola, a journeyman insulator, attempted to return to work at Aim
Royal from April 2009 through July 2009, but these attempts were rebuffed by the company.
(GC. 35, 37, 43; Tr. 247-249, 575-76) The fact that Gurrola had previously accepted
employment with Aim Royal should end the inquiry. Cf. Toering Electric Co., 351 NLRB at
233 (genuineness of applicant’s interest in employment can be contested by showing
individual refused similar employment with employer in the recent past). Also, his actual
interest in returning to work for Aim Royal is fully demonstrated by the tape recordings he
made of each interaction he had with Aim Royal management. He was never disruptive,
insulting, or antagonistic during his attempts to regain employment. 1d. (GC. 35, 37, 43; Tr.
247-249)

The fact that Gurrola was a paid union-organizer does not preclude him from the Act’s
protection. Air Management Services, Inc., 352 NLRB at 1288 (paid union organizer
genuinely interested in seeking to establish employment relationship with employer); NLRB v.
Towne & Country Electric, Inc., 516 U.S. 85 (1995) (unanimously approving the Board’s
holding that paid union organizers who seek employment are statutory employees). In 2008,
Gurrola had actually worked at Aim Royal, while still being employed by the Union, and the
quality of his work was praised by Aim Royal’s counsel. (Tr. 17) Clearly Gurrola was
qualified to work at Aim Royal, and as shown by his past work record, he could easily fulfill
his obligation to both Aim Royal and the Union. Accordingly, the evidence shows that

Gurrola was seeking to re-establish an employment relationship with Aim Royal, and is
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therefore an employee pursuant to Section 2(3) of the Act. See id; Cossentino Contracting
Co., 351 NLRB 495, 496 (2007) (evidence shows that union organizers would have accepted
job with employer and could have fulfilled their obligations to both the union and employer).

Respondent may argue that Gurrola’s July 2008 economic strike was somehow
conduct inconsistent with a genuine interest in employment with Aim Royal. Relying upon
the Union’s organizing plan, during the hearing, Aim Royal attempted to argue that Gurrola’s
strike was somehow planned even before Gurrola was hired at Aim Royal, and therefore
Gurrola was no longer subject to the Act’s protections. However, there is simply no record
evidence that Gurrola’s strike was pre-planned. On the contrary, the fact that Gurrola had to
use an old piece of cardboard he took from dumpster, and a black marker which were part of
his tools, to make a sign indicating he was on strike, belies Respondent’s claim that the strike
was somehow pre-planned. (Tr. 582, 650; GC. 31) Had the strike been planned, clearly the
Union would have had strike signs ready.

Moreover, Gurrola credibly testified that, while he had discussed the possibility of
striking with Aizu, he did so only after he started working at Aim Royal, and considered
striking only if his working conditions continued unchanged. (Tr. 606-07) Gurrola also
credibly testified that he never discussed going on strike before July 18, 2008 with the
Union’s Business Manager Kevin Boylan. (Tr. 607-608) Gurrola’s testimony is buttressed
by the testimony of Union Business Agent Dale Medley, who credibly testified that the Union
discussed a possibility of Gurrola going on strike, but only if it was deemed necessary, and
that there was no pre-planning for a date of a potential strike. (Tr. 869)

Respondent’s attempt to rely upon the Union’s written organizing plan to somehow

claim Gurrola’s July 18 strike was pre-planned, runs counter to the written document itself, as
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there is no mention of the word “strike” anywhere in the document. (AR. 3) While the
organizing plan discusses possible picketing, the document contemplates that any such
picketing would not occur until after July 18. (AR. 4, pp. 5, 7) Also, lawful picketing can
occur in many forms, and does not have to accompany a strike. See NLRB v. Carpenters Dist.
Council of St. Louis, 200 F.Supp. 112, 116 -117 (D.C. Mo. 1961) (Union engaged in pure
informational picketing, whose purpose was to educate and inform). Finally, even assuming
‘that Gurrola’s strike-date was pre-planned, any claim that an employee who engages in a pre-
planned strike loses the Act’s protection runs counter to Congress’ intent, as set forth in the
express language in Section 13 of the Act, which states that “[n]othing in this Act  shall be
construed so as to either interfere with or impede or diminish in any way the right to strike or
affect the limitations or qualifications of that right.” Therefore, Gurrola is an employee
within the definition of Section 2(3) of the Act.

Angel Aizu. Aizu, a journeyman insulator and Union organizer, attempted to secure
employment with Aim Royal in May, June, and July 2009, but was unsuccessful. (GC. 35,
37; Tr. 700, 706-708, 717) Aizu also attempted to apply for employment to work with Aim
Royal through Jacobson on July 15, 2009. (Tr. 721-22) Aizu credibly testified that he would
have accepted employment at both Aim Royal and Jacobson if offered, and that he would
have received both his Union salary along with the Respondent’s salary if hired. (Tr. 706,
721-22, 743)

As with Gurrola, the fact that Aizu was a paid union organizer does not preclude him
from the Act’s protection. Air Management Services, Inc., 352 NLRB at 1288; NLRB v.
Towne & Country Electric, Inc., 516 U.S. at 85; Although he had not worked with his tools

as an insulator recently, as a journeyman insulator, Aizu was clearly qualified to work at Aim
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Royal and Jacobson, and more experienced than many that were hired by Aim Royal.
Cossentino Contracting Co., 351 NLRB at 496 (union organizers who were experienced and
licensed were qualified to work for employer despite not having worked recently as
operators). Moreover, the Union clearly deemed organizing Aim Royal as a priority, and
Aizu therefore could have easily fulfilled his obligations to both the Union and Respondents,
and testified he would have collected both salaries. 1d. at 496, 503. Finally, Aizu’s credible
and uncontradicted testimony that he would have accepted employment with Respondents
resolves any doubts about whether Aizu had a genuine interest in establishing an employment
relationship with them.? Id. at 496 (union organizers who credibly testified they would have
accepted a position with the employer have a genuine interest in establishing an employment
relationship). The preponderance of the evidence shows that Aizu reflected a genuine interest
in becoming employed by Respondents and is, therefore, an employee within the definition of
Section 2(3) of the Act.

June 23, 2009 Applicants: On June 23, 2009, Aizu faxed completed applications to
Aim Royal on behalf of Luis Bolafios, Ezequiel Macias, Jose Flores, Adrian Anaya, Nathan
Collison, Darrel Speakman, Chester McClure, Pablo Equizabal, and John Rohrback. (GC. 26)
As shown by the below chart, each applicant was an experienced apprentice or journeyman
insulator, was out of work at the time, credibly testified that they would have accepted
employment with Aim Royal if offered, and had agreed that Aizu would submit the completed

application to Aim Royal on their behalf.

2 Any ambiguity in this regard is resolved against the wrongdoer. Cossentino Contracting Co., 351 NLRB at
503.
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Out of Work at time Accepted Knew Alzu
Name £A (1). . Employment if Years of Experience was submitting
of Application Offered Application

Luis Bolafios™

Yes (Tr. 489)

Yes (Tr. 495)

3 years (Tr. 488)

Yes (Tr. 489, 714)

Ezequiel Macias Yes (Tr. 943) Yes (Tr. 943) 6 + years (Tr. 942) Yes (Tr. 714, 943)
Jose Flores Yes (Tr. 512) Yes (Tr. 512) 13 years (Tr. 510) Yes (Tr. 512, 715)
Adrian Anaya Yes (Tr. 518) Yes (Tr. 518) 3 years (Tr. 515) Yes (Tr. 518, 715)
Nathan Collison Yes (Tr. 570) Yes (Tr. 570) 1 year (Trt. 569) Yes (Tr. 570, 715)
Darrel Speakman | Yes (Tr. 486-87) Yes (Tr. 484) 1 year (Tr. 482) Yes (Tr. 484, 715)
Chester McClure | Yes (Tr. 564, 566) Yes (Tr. 566) 32 years (Tr. 564) Yes (Tr. 566, 715)
Pablo Equizabel | Yes (Tr. 560, 562) | Yes (Tr. 562) 6 ¥ years (Tr. 529) | Yes (Tr. 715)”

John Rohrback Yes (Tr. 525-26) Yes (Tr. 526) 2+ years (Tr. 524) Yes (526, 715)

The evidence also shows that the Union would have allowed each applicant to work at Aim
Royal if hired, and that the Union was trying to get its members hired at Aim Royal as part of
the organizing plan. (Tr. 740) Under these circumstances, it is clear that each applicant was
genuinely interested in seeking to establish an employment relationship with Aim Royal, and
that they were all employees pursuant to Section 2(3) of the Act. Cossentino Contracting Co.,
351 NLRB at 496 (employees credibly testified they would have accepted employment if
offered); Air Management Services, Inc., 352 NLRB at 1288 (applicants were employees
pursuant to Section 2(3) where the applications were timely, complete, and made under
circumstances indicating that the applicants were genuinely seeking work); Toering Electric
Co., 351 NLRB at 233 n. 51 (fact applications are submitted in a batch, in itself, does not
destroy the genuine applicant status if the submitter of the applications had the requisite

authorization from the individual applicants).

24 Bolafios’ attempt to apply for employment with Aim Royal, through Jacobson, on July 14, 2009, is discussed
separately below.

5 Although Equizabel could not identify the application that was faxed to Aim Royal as the one he provided
Aizu, Aizu credibly testified that Equizabel gave him a copy of the completed application, and that Aizu
informed Equizabel that he would be faxing the application to Aim Royal. (Tr. 530-31, 715) Moreover,
Equizabel credibly testified that in May 2009, he took a completed application to Aim Royal to attempt to gain
employment, and gave it to the secretary, who accepted it. (Tr. 530-31) These facts show that Equizabel was
trying to establish an employment relationship with Aim Royal, and wanted his application submitted to the
company.

33



Gustavo Gonzalez and Luis Bolafios. On July 14, 2009, Bolafios and Gonzalez
attempted to apply for employment with Aim Royal through Jacobson, but were not hired.

(Tr. 367) The evidence shows that both were respectful when they applied, and that Chavez
had initially decided to send both for an interview with Aim Royal. (Tr. 367-70) Bolafios and
Gonzalez both had experience working as insulators, were out of work at the time, and
credibly testified that they would have accepted employment if offered. (Tr. 462, 469, 488-
89, 494-95, 477) Under these circumstances, both Gonzalez and Bolafios showed a genuine
interest in establishing an employment relationship with Jacobson, both are employees as
defined under Section 2(3) of the Act.

Sean McMillan In July 2009, McMillan, a third-year apprentice who previously had
worked for Aim Royal, spoke to Gibbs and Campos about getting a job with Aim Royal, to no
avail. (Tr. 423-27) In July 2009, McMillan also attempted to apply for employment with
Aim Royal through Jacobson, but again was unsuccessful. (Tr. 428-430). There is no
evidence that the Union sent McMillan to apply for work at either Aim Royal or Jacobson, or
that he applied for work in furtherance of the Union’s organizing drive; therefore Respondent
has not met its burden to show that McMillan was a Union salt. Oil Capitol Sheet Metal, Inc.,
349 NLRB 1348, 1349 n. 6 (2007) (employer bears the burden of showing that a
discriminatee is a salt); Toering Electric Co., 351 NLRB 225 n. 3 (defining “salting” as the
act of a union sending members to an unorganized jobsite to organize the workforce, and a
“salt” as an individual, paid or unpaid, who applies for work with a nonunion employer in
furtherance of a salting campaign). Instead, the evidence shows that McMillan sought work
at Aim Royal on his own accord, and it was Chavez from Jacobson who had initiated contact

with McMillan, through a referral. (Tr. 344, 425-25) Because Toering involves a refusal to
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hire union salts, its analysis should not apply to McMillan’s attempts to gain employment
with Aim Royal or Jacobson.

But even assuming that Toering applies, and that Respondents met their burden under
Toering, the record establishes McMillan’s genuine interest in obtaining employment with
Respondents. As a third-year apprentice who had previously worked for Aim Royal as an
insulator, McMillan was certainly qualified to work there again. Also, McMillan credibly
testified that he was not employed at the time, and would have taken a job with either
Jacobson or Aim Royal if it was offered. (Tr. 429-30, 453) Under these circumstances,
McMillan had a genuine interest in establishing an employment relationship with both Aim
Royal and Jacobson, and is entitled to the Act’s protection. Cossentino Contracting Co., 351
NLRB at 496 (employees credibly testified they would have accepted employment if offered);
Air Management Services, Inc., 352 NLRB at 1288 (applicants were employees pursuant to
Section 2(3) where the applications were timely, complete, and made under circumstances
indicating that the applicants were genuinely seeking work).

D. Aim Royal Violated Section 8(a)(1) and (3) by Refusing to Reinstate

Gurrola, or Place Him on a Preferential Hire List, After He Made an
Unconditional Offer to Return to Work.

1. Gurrola engaged in a protected strike

It is undisputed that Gurrola, a Union organizer, went on strike in July 2008, over
safety issues, including Aim Royal’s failure to provide drinking water or dust masks to its
employees. It is also admitted that Aim Royal did not provide its own water jug at Gurrola’s
job site on the day of the strike, and that Aim Royal had run out of water at this site the day
before the strike. Furthermore, before the strike, Gurrola had discussed safety issues with his
coworkers, including the lack of drinking water, and had discussed the possibility of striking

if his working conditions did not change with Aizu. Finally, it is uncontested that the Union
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had an organizing drive in place when the strike occurred, that the strike furthered the Union’s
organizing interests, and that Aizu joined Gurrola on the picket line patrolling and taking
pictures. These facts establish that Gurrola’s strike was protected, and he retained the rights
of an economic striker. Mauka, Inc., 327 NLRB 803, 804 n. 8 (1999) (Board reverses ALJ
finding that, because the discriminatee was engaged in union activity, it is irrelevant that no
other employee joined him in striking); TNS, Inc., 309 NLRB 1348, 1365 (1992) (employees
striking in order to have their concerns about safe working conditions addressed were engaged
in an economic strike).

During the hearing, relying on J. Campos’ testimony, Respondent implied Gurrola
somehow knew there would be no water that morning, and that this somehow affected the
legality of Gurrola’s strike. Specifically, J. Campos testified that, on the day in question, he
told Gurrola that he would be arriving late at the Sacaton project with the water jug because
he had to go to another Aim Royal project in Mesa, and had the water jug with him. (Tr. 840)
Gurrola denied that J. Campos said anything about a water jug on the day in question. As
between the two, Gurrola’s testimony is far more believable, and should be credited. J.
Campos’ testimony was contradictory and evasive in key aspects of what occurred that day.
For example, he could not remember the location or type of project he went to in Mesa. (Tr.
855) Furthermore, he testified that, when he finally arrived at the Sacaton project he set up
the Aim Royal water jugs, and that they were full with water. (Tr. 859) However, he had
previously testified that, the morning of the strike, he drove straight from his meeting with
Gurrola to the Mesa project, and then directly to Sacaton, without making any stops. (Tr.
857-59) When asked how he could have filled the water jugs with water if he did not make

any stops, J. Campos changed his testimony, claiming that he stopped on his way to the Mesa
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project to fill the water jugs at a convenience store. (Tr. 859) J. Campos was not a credible
witness.

Respondent next inferred that Gurrola’s strike was somehow unprotected, because
there was water available from other contractors when Gurrola went on strike. The only
evidence supporting this claim is the testimony of Bob Bylinowski, a Russell Air
Conditioning foreman, who was working in Building F on the day of the strike. (Tr. 794; AR.
6) Although Bylinowski testified that there was water available, he also admitted that he did
not look in the various water jugs to see if they were full of water that day. (Tr. 809) In other
words, his testimony was mere speculation. Moreover, Bylinowski admitted that he did not
see Gurrola on July 18, and did not know where he was working that day. (Tr. 808) This
would make sense, because Dale Gibson, Russell’s Project Manager, testified that Aim Royal
was working on Buildings A and B the day of the strike, and not Building F where
Bylinowski was working. (Tr. 921; AR. 6) Respondent simply presented no testimony that
there was potable water available at Gurrola’s work area when he went on strike.
Furthermore, whether Gurrola exaggerated about the amount of water available that day is
irrelevant, as he clearly had the right to complain about, and go on strike over, the amount of
water available at the job site. Compare, Al Monzo Const. Co., Inc., 198 NLRB 1212, 1214
(1972) enfd. 485 F.2d 680 (3d Cir. 1973) (employees who were fired about complaining about
drinking water were engaged in protected concerted activities, even if the complaints were

exaggerated).
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2. Aim Royal Violated Section 8(a)(1) and (3) by
Refusing to Reinstate Gurrola or Place Him on a
Preferential Hiring List.

Under Laidlaw Corp., 171 NLRB 1366, 1368-69 (1968), enfd. 414 F.2d 99 (7th Cir.
1969), an economic striker is entitled to reinstatement upon his unconditional offer to return
to work, contingent upon the existence of a job vacancy. The General Counsel has the burden
of establishing the existence of a Laidlaw vacancy. Aqua-Chem, Inc.,288 NLRB 1108, 1110
n. 6 (1988). Here, it is not disputed that Respondent hired insulators in June, July, August,
September, and October, well after Gurrola made his unconditional offers to return to work.
(AR. 1; GC. 6) Itis also undisputed that Aim Royal never put Gurrola on a preferential hiring
list, and never reinstated him. Accordingly, Respondent violated Section 8(a)(1) and (3) of
the Act by refusing to reinstate Gurrola, and by further refusing to place him on a preferential
rehire list. Laidlaw Corp., 171 NLRB at 1368-69; Pirelli Cable Corp., 331 NLRB 1538,

1540 (2000).

3. The Filing of the Charge 14 Months After Gurrola’s
Discharge Does Not Preclude a Violation.

Respondent may argue that Section 10(b) of the Act precludes the finding of an unfair
labor practice, because the underlying charge in this matter was not filed until
September 28, 2009, well after Gurrola’s strike, and 14 months after Gibbs informed Gurrola
that he had been discharged. (GC. 1(c)) However, there is no 10(b) defense to Gurrola’s
right to reinstatement as an economic striker.

The Board addressed this issue in Lee Consaul Co., 192 NLRB1130, 1158-59 (1971),
where a group of strikers were fired while they were on strike, and later made unconditional
offers to return to work. The terminations were outside the 10(b) period, but their offers to

return to work were made within the 10(b) period. Id. at 1158. In his analysis, which was
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adopted by the Board, the ALJ drew a distinction between employees who were discharged
for non-strike related protected union activity who subsequently apply for reinstatement
(category A employees); employees engaged in a protected strike who apply for reinstatement
at the end of the strike (category B employees); and employees engaged in a protected strike
who are unlawfully fired during the strike and who subsequently apply for reinstatement at
the end of the strike (category C employees). In the case of employees in category A, the ALJ
noted that they have a single status, i.e., that of discharged employees, and that their requests
for reinstatement could not revive time-barred claims based on their terminations. Id., citing
NLRB v. Penwoven, Inc., 194 F.2d 521 (3™ Cir. 1952), and NLRB v. Textile Machine Works,
Inc., 214 F.2d 929 (3" Cir. 1954). In the case of employees in category B, the ALJ held that
they have “a distinct right as a striker, namely to apply for reinstatement at the end of the
strike,” and that any denial of this right constituted “a distinct and distinguishable unfair labor
practice committed at the time of the refusal.” Id. 