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UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

ROSS STORES, INC., Case No:

Petitioner,
\'A

- NATIONAL LABOR RELATIONS
BOARD,

Respondent.

PETITION FOR REVIEW OF DECISION AND ORDER OF
THE NATIONAL LABOR RELATIONS BOARD

ROSS STORES, INC. (“ROSS”) hereby petitions the Court for a review of
the Decision and Order of the National Labor Relations Board issued in NLRB
Case Numbers 31-CA-109296 and 31-CA-114107 on December 23, 2015. ROSS
respectfully requests that the Court set aside this Decision and the respective Order
on substantive and jurisdictional grounds. A copy of the Decision and Order in
NLRB Case Numbers 31-CA-109296 and 31-CA-114107 is attached hereto as

Exhibit “A”.

Dated: December Zﬁ, 2015. By:

egory D. Wolflick (CA SBN 108699)
WOLFLICK & SIMPSON

130 N. Brand Boulevard, Suite 410
Glendale, California 91203

Tel: (818) 243-8300 / Fax: (818) 243-0122
greg@wolfsim.com

Attorneys for ROSS STORES, INC.
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NOTICE: This opinion is subjoct to formal revision before publication in the
bound volimes of NLRB dcisions. Readerz are requested to noilfy the Ex-
ecutive Notional Labor Relations Board, Washington, D.C.

20370, of oy lypographical or other formel errors sa that carvections cen . .

be included in the bound volumes,

Ross Stores, Inc. and Rachel Goss. Cases 31-CA—
109296 and 31-CA-114107
December 23, 2015
_ DECISION AND ORDER
BY CHAIRMAN PEARCE AND MEMBERS MISCIMARRA
) " AND HIROZAWA

On. October 21, 2014, Administrative Law Judge Jay
R. Pollack issued the attached decision. The Respondent
filed exceptions and & supporting brief, to which the
General Counsel filed an answering brief and the Re-
spondent filed a reply brief. The General Counsel filed
cross-exceptions and a supporting brief, to which the
Respondent filed an answering brief and the
Counsel filed a reply brief, .

The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.-

The Board has considersd the decision and the record

- in light of the exceptions end briefs and has decided to

affirm the judge’s rulings, findings, and conclusions only
to the extent consistent with this Decision and Order. -
The judge found, applying the Board’s decision in D.
R Horton, 357 NLRB No. 184 (2012), enf. denied in
relevant pert 737 F3d 344 (5th Cir. 2013), that the Re-
spondent violated Section 8(a)(1) of the Act by maintain-
ing an Arbitration Policy (Policy) and a Dispute Resolu-
tion Agreement (Agreement) that require employees, as a
condition of employment, to waive their rights to pursue
class or collective actions involving employment-related
claims in all forums, whether axbitral or judicial. :
In Meaphy Ol USA, Inc., 361 NLRB No. 72 (2014),
onf, denied in relevant part __ F.3d __(5th Cir. Oct. 26,

* 2015), the Board reaffirmed the relevant holdings of D.

R. Horton, supra. Based on the judge’s application of D,
R. Horton, and on our subsequent decision in Murphy
Oil, we affirm the judge’s findings and conclusions as to
the maintenance allegations,’

1 The Respondent argues that the mainienenca allegation in the com-
plaint is time barred by Sco, 10(b) because the initial unfhir Isbor prac-
tios cherge was filed and served more than 6 months aftar the Charging
Party, Rachel Ooss, signed and became subjrcet to the Policy. Wo rejoat
.mhnglmtudidthejudge,bmthnkmﬂentoouﬁmwdm

‘maintein the uniawful Poiicy during the 6-month period preceding the

filing of the initial charge, The Board has Jong held under these cir-
cumstances that maintenance of an unlawfal workplace rule, such as
tho Reaspoodent’s Policy, constitutes & continuing violation that is nat

* timo-barred by Sec. 10(b). Seo PJ Cheess, Ina., 362 NLRB No. 177,

slip op. at 1 (2015); Neiman Mareus Group, 362 NLRB No, 157, slip
op. at 2 & fn. 6 (2015); and Cellular Sales of Missouri, LLC, 362
NLRB No. 27, slip op. at 2 & fu. 7 (2015),

363 NLRB No. 79

Document: 00513325425

Page: 3  Date Filed: 12/30/2015

The judge dismissed the complaint ellegation that the
Respondent violated Section 8(a)(1) by enforcing its wn-
lawful Policy. The judge found that the enforcement
allegation was time barred by Section 10(b) because cer-
tain of the Respondent’s enforcement actions, namely the

’s- motion to compel individual erbitration
and its decision to eppeal the Superior Comt’s dismissal -
of its motion, both occurred before Jamuary 16, 2013,
outside the 10(b) period. Contrary to the judge, we con~
ciude that dismissal of this complaint allegation is not
warranted. First, we find that the enforcement allegation
is timely. Although the Respondent initiated its effort to

“ enforce the Policy outside the 10(b) period, it continued

to litigate the motion to compel individusl aibitration
during the relevant 6-month period before the charge was

. filed and served, and the Respondent obtaihed enforce-

ment of the Policy from the court of appeals on October
31, 2013, more than 4 months after the charge was filed.
See Associated Builders & Contractors, Inc., 331 NLRB
132, 134 (2000) (allegation regarding failure to withdraw
ongoing, unlawful enforcement litigation was timely,
even though “the lawsuit was filed substantially more
than six months before the filing of the charge” and “no
actions were underteken by [the Respondent] in further-
ance of its lawsuit during the 6-month pariod preceding
the filing of the instant charge™). Second, having found
the allegation is not time barred, we firther find that a

‘The Respondent arguea that its Polioy includes an exemption allow-
ing employees to file charges with administrative agencies, inoluding
with the Board, and thus does not, as in D. & Horton, unlawilly
hibit them from ocollsotively pursuing litigation of employment claima
in all forums. We reject the Respondent’s acgument for the roasons set
forth in SolarCity Corp., 363 NLRB No. 83 (2015).

The Respondent contends that its Dispute Resolution Agreement
(Agroement) is voluntary and therefore does not fall within the pro-
scriptions of Misphy Oil and D. R Horiow, supra, which involved
agreements that were imposed on amployees as a condition of
ment, See D. R. Horton, slip op. &t 13 fia, 28. Tho Board has rejested
this argument, holding that en arbitration agreement that
collective action in all forums is unlawful even if entored into valun-
tarily because it requires employoes te prospectively waive thelr Seo, 7
right to engage in cancerted aotivity. See On Assignment Staffing Ser-
vices, 362 NLRB No. 189, slip op. at 1, 58 (2015). For this reason, we
alao disagres with our dissenting colleague’s view that “the legality ofa
class-waiver agresment is even more self-ovident whea the agreoment
contalns an opt-in
NLRB No. 45, slip op. at 2 (2015), finding the Agroement vniawful,
even with such & provision, does not run sfoul of employees' Seo. 7
right, to “reftain from™ engaging io protocted concertod activity. Sce

. Murphy Ofl, supm, slip op. at 18; Bristol Farms, supea, slip op. & 2.
_Nor iz ho cotrect in insisting that Seo. 9(a) of the Act requires the Boerd

to pormit individizal omployees to prospectively waive their Seo. 7 right
to engage in concerted legal activity. See Mirphy Oil, slip op. at 17-
18; Brisiol Farms, slip op. st 2. As we held in Bristol Farms, slip op. at
2, “agroements in which individuel employees purport to give up the
statutory right to act concertedty for their mutuel sid or protection are
void.” . : :

provision.” As we expleined in Bristol Farms, 363 -
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violation is warranted on the merits, as it is well estab-
lished that an employer’s enforcement of en unlawful
rule, liks the Policy here, independently viclates Section
8(a)(1). See Murphy Oil, supra, slip op. at 19-21. Ac-
cordingly, we reverse the judge and find that the Re-
spondent violated Section 8(a)(1) of the Act by enforcing
its unlawful Policy, which requires employees, as'a con-
dition of employment, to waive their rights to pursue
class or collective actions involving émployment-related
claims in all forums, whether arbitral or judicial.?
AMENDED CONCLUSIONS OF LAW

Substitute the following as Conclusion of Law 2, .
“2. Respondent violated Section 8(aX1) of the Act by
maintaining end enforcing an Arbitration Policy that re-
quires employees, -a3s a condition of employment, to
waive the right to maintain class or collective actions in
all forums, whether arbitral or judicial.”
) AMENDTD REMEDY

In addition to the remedies ordered by the judge, we
find that companywide notice posting is appropriate be-
cause the record shows that the Respondent required a1l
new hires to executs an acknowledgment of the unlawful
Arbitration Policy as part of its onboarding process.
“TW]e have consistently held that, where an employer's
overbroad rule is maintained as & companywide policy,
we will generally order the employer to post an appropri-
ate notice at all of its facilities where the unlawful policy
has been or is in effect™ MasTec Advanced.Technolo-
gies, 357 NLRB No. 17, slip op. at 7 (2011) (quoting
Guardsmark, LLC, 344 NLRB 809, 812 (2005), enfd. in
relevant part 475 F.3d 369 (D.C. Cir. 2007)). As the
D.C. Circuit observed, “only a company-wide remedy
extending as far as the -wide violation ¢an rem-
edy the damage.” Guardsmark, LLC, 475 F3d at 381,
Accordingly, we shall order that the Respondent post a
notice at all locations where the Policy was in effect.

Consistent with our decision in Murphy Oil, supre, slip
op. at 21, we shall also order the Respondent to reim-
burse Charging Party Rachel Goss and any other plain-
tiffs for all reasonable expenses and Jegal fees, with in-

terest, incurred in. opposing the Respondent’s unlawful -

motion in Superior Court to compel individual arbitration

2 Qur dissenting colleague observes that the Aot does not “dictate”
any particular procedures for the litigation of non-NLRA claims, and
*oreates no substantive right for employets to insisi on class-type
treatment” of such claims. This is all surely correct, 28 the Board has
previously explained in Miwphy O, supre, slip op. at 2 end Bristol
- Farms, supra, slip op. at 2 and fh. 2. But what our cofleague ignores is
that the Act does “create]] a right to pursue joint, olass, or collactive
claims if and as avallablo without the interference of an employes-
imposed restraint.® Adirphy Of, supra, slip op. at 2. The Respondent’s
Poﬂnyisjustudgnmlawﬁ:lna&nint.

of the class claims.) See Bill Johnson's Resiaurants v.
NLRB, 461 U. 8. 731, 747 (1983) (“If a violation is
found, the Board may order the employer to reimburse
the employees whom he had wrongfully sued for their
attorneys’ fees and other expenses” as well as “auy other
proper relief that would effectuats the policies of the
Act™). Interest shall be computed in the manner pre-
scribed in New Hortzons, 283 NLRB 1173 (1987), com-
pounded daily as presaribed in Kentucky River Medical
Center, 356 NLRB No. 8 (2010). See Teamsters Local
776 (Rite Aid), 305 NLRB 832, 835 . 10 (1951) ([T}
make-whole orders for suits maintained in violation of
the Act, it is appropriate and necessary to award interest
on litigation expenses™), enfd. 973 F2d 230 (3d Cir.
1992).

We shall also amend the judge’s remedy to order the
Respondent to notify the court of appeals that it has re-
scinded or revised the Arbitration Policy and to inform
the court that it no longer opposes Rachel Goss’s class
1awsuit on the basis of the Policy.

ORDER

The National Labor Relations Board orders that the
Respondent, Ross Stores, Inc., Thousand Oaks, Califor-
nia, its officers, agents, successors, and assigns shall

1. Cease and desist from .

(a) Maintdining and/or enforcing a mandatory Arbitra-
tion Policy that requires employees, as a condition of
employment, to waive the right to maintain class or col-
lective actions in all forums, whether atbitral or judicial.

(b) Maintaining a mandatory Dispute Resolution
Agreement that requires employees, as a condition of
employment, to waive the right to maintain class or col-
lective actions in all forums, whether arbitral or judicial

(c) In any like or related manner interfering with, re-
straining, or coercing employees in the exercise of the
rights guatanteed to them by Section 7 of the Act.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(2) Rescind the Arbitration Policy and the Dispute
Resolution Agreement in all of their forms, or revise

'Wemmmswum'smmumwmm

motion to compel acbitration was protected by tho First Amendment's -

Petition Clause, Tn Bl Johnson's Restaurants v. NLRB, 461 US. 731
(1583), the Court identified two situations in which a lewsult enjoys no

such protection: where tha action is beyond a State court’s jurisdiction .

because of Federal preemption, and whore “a suit . . . has an objeotive
that is illegal voder foderal law.™ 461 U.S, ot 737 fo. 5. Thus, the
Board may properly restrain litigation efforts such as tho Respondent’s

motion t0 compel arbitration. that have the Ulegal objective of limiting |

cmployees® Seo. 7 dghts and enforcing en unlawful contractual provi-
sion, even if the litization was otherwise meritorious or reasonable,
See Miephy OIl, supra, slip op. at 20-21; Convergyz Corp., 363 NLRB
No. 51, slip op, st 2 fn, 5 (2015). .
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them in all of their forms to make clear to employees that
the Arbitration Policy end the Dispute Resolution
Agreement do not constitute a walver of their right to

maintain employment-related joint, class, or collective

actions in all forums. .

(b) Notify all current and former employees who were
required to sign or otherwise become bound to the um-
lawful Arbitration Policy and Dispute Resolution
Agreement that they have been rescinded or revised and,
if revised, provide them a copy of the revised Arbitration
Policy and Dispute Resolution Agreement.

(c) Notify the Court of Appeals of the State of Califor-
nia, First Appellate Division, District One, in Case
RG11577328, that it has rescinded or revised the Atbitra-
tion Policy upon which it based its motion to stay Rachel
Goss’s class lawsuit and to compel individual arbitration
of her claims, and inform the court that it no longer op~
poses the lawsuit on the basis of the Policy.

(d) In the menner set forth in this decision, reimburse
Rachel Goss and any other plaintiffs for any reasonable
attorneys’ fees and litigation expenses that they may
have incurred in opposing the Respondent’s motion to
stay the class lawsuit and compel individual arbitration.,

(¢) Within 14 days after service by the Region, post at
its Thousand Oaks, California facility copies of the at-
tached notice marked “Appendix A,” and at all other
facilities where {lio unlawful Arbitration Policy and Dis-
pui:uRetlolulionAgref:%mentaraorhavebeenineﬁc”tz
copies of the attached notico marked “Appendix B.
Copies of the notice, on forms provided by the Regional
Director for Region 31, after being signed by the.Re~
spondent’s authorized representative, shall be posted by
the Respondent and maintained for 60 consecutive days
in conspicuous places, including all places where notices
to employees are customarily posted. In addition to
physical posting of paper notices, the notices shall be.
distributed electronically, such as by email, posting on an
intranet or internet site, and/or other electronic means, if
the Respondent customarily commumicates with its em-
ployees by such means, Reasonsble stops shall be taken
by the Respondent to ensure that the notices are not al-
tered, defaced, or covered by any other material. If the
Respondent hias gone out of business or closed the facili-
ty involved in these proceedings, the Respondent shall
duplicate and mail, at its own expense, a copy of the no-
tice marked “Appendix A” to all current employees and

4 1f thig Order i3 enforoed by a judgment of 2 United States oourt of
appeals, the words in the notice reading “Posted by Order of the Na-
tional Labor Relations Board™ shell read "Posted Pursusnt to a Judg-
ment of ths United States Court of Appeals Eoforcing an Order of the
National Labor Relations Board.”

former employees employed by the Respondent at any
time since January 16, 2013. ) -
(f) Within 21 days after service by the Region, file
with the Regional Director for Region 31 sworn certifica-
tions of responsible officials on forms provided by the
Region attesting to the steps that the Respondent has
taken to comply. : )
Dated, Washington, D.C. December 23, 2015

Mark Gaston Pearce, Chairman

Kent Y. Hirozawa, Member

(SBAL) NATIONAL L.ABOR RELATIONS BOARD

In this case, my colleagues find that the Respondent’s
Arbitration Policy and its Dispute Resolution Agreament
both violate Section® 8(a)(1) of the National Labor Rela-
tions Act (the Act or NLRA) because they waive the
right to participate in class or collective actions regarding
non-NLRA employment claims. Charging Party Rachel
Goss signed the Policy, and later she filed a cless action
lawsuit against the Respondent in California Superior
Court alleging violations of the California Labor Code.
On August 18, 2011, in reliance on the Policy, the Re- -
spondent filed a motion to compel individual arbitration.
The motion was denied, and the Respondent appealed the
order denying its motion on December 14, 2011. On
October 31, 2013, the California Court of Appeals re-
versed the Superior Court’s order. My colleagues find
that the: Respondent unlawfully enforced its Arbitration
Policy. I respectfully dissent from these findings for the
reasons explained in my partial dissenting opinion in
Murphy Oil US4, Inc*

1 agree that an employee may engage in “concerted”
activities for “mutual aid or protection” in relation to a
claim esserted under a statuto other than NLRA.> How-

1361 NLRB No. 72, slip op. at 22-35 (2014) (Member Miscimarra,
dissonting in par(). ‘The Board majority*s holding in Miophy Ol inval-

idating
ment by the Coart of
Ine, v. NLRB, No. 14-60800, 2015 WL 6457613 (Sth Cir. 2015),

% 1 agren that non-NLRA olaims can give rise to “cenoerted™ activi-
ties engaged in by two or more employeas for the “purposc™ of “omxtual

. ald or protestion,” which would come within the protection of NLRA

Sec. 7. See Minphy O, 361 NLRB No, 72, slip op. at 23-25 (Member -
Miscimearra, dissenting in part), Hawever,ﬂlomdm«uq:mc'eof
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ever, Section 8(a)(1) of the Act does not vest euthority in
the Board to dictate any particular procedures pertaining
to the litigation of non-NLRA claims, nor does the Act
render unlawful agreements in which employees waive
class-iypo treatment of non-NLRA claims. To the con-

trary, as discussed in my partial dissenting opinion in.

Murphy Oil, NLRA Section 9(e) protects the right of

every employee as an “individual” to “present” and “ad- -

just” grievances “at any time.”® This aspect of Section
9(a) is reinforced by Section 7 of the Act, which protects
each employee’s right to “refrain from” exercising the
collective rights emumerated in Section 7. Thus, I be-
lieve it is clear that (i) the NLRA creates no substantive
right for employees to insist on class-type treatment of
non-NLRA claims;* (ii) a class-waiver agrocment per-
taining to non-NLRA: claims does not infringe on any
NLRA rights or obligations, which has prompted the
overwhelming majority of courts to reject tho Board’s
position regarding ‘class waiver agreements;’ and (iii)

m1pmhcﬁondounotdcpendunwhdhernon-NLRAchhmm
pursaed as a class or colleotive action, but on whether Sec, 7's statutory
reqnimmmtsmm—mhuuepamennddkﬁmtﬁ'omwhuherm
individual employes chodses to pursue a claim as a class or collective
action, Id.: ses also Beyoghs, 362 NLRB No. 152, slip op. at 4-5
(2015) (Member Miscimarra, dissenting). :

S Murphy Ofl, shove, slip op. at 30-34 (Member Miscimarra, dis-
scnting in parf). Sec. 9(a) states: “Representatives dosignated or seloct-
adﬁ;rﬁepmpmofeuﬂeoﬂwbugﬂningbyﬂmmqimﬂyofm:n-
ployees {n & umit appropriate for such rrposos, shiell be the moiusive
repmmmimofnllﬂmemployeuinmhunitﬁxthopmpoﬂof
colleative bargaining in respect to rates of pay, wages, bours of em-
ployment, or other conditions of employment: Provided, That any indi-
vidual employee or a group of employees shall have the right at ary
time lo present grievances lo their empigyer and to have such grisv-
ances adjusisd, without the intervention of the bargaining reprosenta-
ﬁvo,ulmcuﬂ:eadjusﬁnmtisnothmnﬂﬂmtwhhhmofa
coflective-bargaining contract or egreemont then in offect: Provided
further, That the bargnining representative has been givea opporhmity
ﬁobepreuntnnwhadjmm'(emphiiudded).mMahgkh-
mmmuwm&dm”«wmmdwﬂuﬂ
anployae'srighth“aﬁnt’mymloymmt—reluteddispﬂnv&hhil
or her employer. See Murphy Oil, sbove, slip op. at 31-32 (Member
Miscimarra, digsenting in part). .

4 When courts have jurisdiction over non-NLRA clahns that are po-
tentially subject to class treatment, the availsbility of class-type proce-
dures does niot riss to the level of a substantive right. Seo D. R, Horfon,
Inc. v. NLRB, 737 F.3d 344, 362 (5th Cir. 2013) ("The use of class
action . .. Is not a substantive right™) (citations omitted),
petition“foi reheering cn banc denied No. 12-60031 (5th Cir. 2014);
Deposit Guaranty National Bank v. Roper, 445 U.S. 326, 332 (1980)
C‘mhoﬂghtoflliﬂgﬂnbempbymzhapMNﬁghtoﬂy,
encillary to the Ltigation of substantive claims.”).

S The Pifth Circuit has twice denied enforcement of Boerd orders in-
vaﬁd:ﬂng:mmdﬂutyubihaﬂmmmtthﬂwnivedclm—type
treatment of non-NLRA claims. See Miaphy Ol US4, Inc. v. NLRB,
gbove; D, R. Hortom, Inc. v. NLRB, sbove. The overwhelming majority
of courts considering the Board's position havo likewise réjected it
See Murphy Ofl, 351 NLKB No. 72, slip op. et 34 Miscimar-
n.dismﬁnghpntt);ld.,:lipop.ltSGﬂLS(MunbcIolmon.din-

enforcement of a class-action waiver as part of an srbitra-
tion agreement is also wearranted by the Federal Arbitra-
tion Act (FAA).® :

Further, the Dispute Resolution Agreement offered
each employee the option to either accept its terms. by
clicking an “I Agree” buiton at the end of the online form
or decline its terms by exiting the program. For the rea-
sons stated in my dissenting opinion in Bristol Farms,
363 NLRB No. 45, slip op. at 2 (2015), the legality of a .
class-waiver agreement is even more self-evident when
the contains en opt-in provision, based on
every employee’s 9(a) right to present and adjust griev-
ances on an “individual” basis and each employee’s Sec-
tion 7 ‘right to “refrain from” engaging in protected con-
~certed activities.

Although questions may arise regarding the eaforcoa-
bility of particular agreements that waive class or collec-
tive litigation of non-NLRA. claims, I believe these ques-
tions are exclusively within the province of the court or
other tribunal that, unlike the NLRB, has jurisdiction
over such claims.” . )

Because I belisve the Respondent’s Arbitration Policy
was lawful under the NLRA, I would find it was similar-
ly lawful for the Respondent to file a motion in State
court seeking to enforce the Policy.® It is relevant that
the State appellate court that had jurisdiction over the
non-NLRA claims gramted the Respondent’s motion to
compel arbitration. That the Respondent’s motion was
reasonsbly based is also supported by the multitnde of

scating) (collecting cases); see also Pattsrson v. Raymours Furniture
Co., No, 14-CV-5882 (VEC), 2015 WL 1433219 (SDN.Y. Mar. 27,
2015); Nanavaii v. Adecco USA, Inz, No. 14-CV-04145-BLF, 2015
WL 1738152 @N.D. Cal Apr. 13, 2015), motion to certify for intedooo-
tory appeal denied 2015 WL 4035072 (N.D. Cal June 30, 2015);
Brown v. Credit Services, No. 1:12-CV-00062-BLW, 2015
WL 1401604 (D. Idaho Mar. 25, 2015) (granting reconsideration of
prioc determination that class wedver in arbitration agrooment violated

¢ Ryen If 8 conflict existed hetween the NLRA and en arbiiration
mﬂnmt’aclmmiverpmvlsionl,theFAAmqumuMMnbiha-
tion agreement be enforced accarding to its torms. Murphy Oil, above,
slipop.atM(Munbermdmml.dinmﬂnglnm;id,mpop.lt
49-58 (Member Joboson, dissenting).

7 Beoauso I disagree with the Board's decisions in Murphy OX,
abwa.mdD.IthmM.BﬂNLRBNo.l“mu),mtdmied .
input.put737F3d344.362(5ﬂ10ir.2013),md1bdiewtheNLRA

class enid collective claims,” D. R. Horton, 357 NLRB No. 184, alip op.
atlﬁ.bypmi!ﬂngﬂwﬂlhgofmpldnllwlﬁadnﬂniﬂdvem-
ctesﬂti.inunn,myﬁleeluso:conecﬂvencﬂmhmﬂu. See Owen
v, Bristol Care, Inc., 702 F.3d 1050 (8th Cir. 2013).

¥ Theeo i no allcgation that the Respondent enforoed the Disputs
Resolufion Agreement. :
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court decisions’ that have enforced similar agreements.’”

_ As the Fifth Circuit recently observed after rejecting (for

the'second time) the Board’s position regarding the legal-
ity of class waiver agreements: “[I}¢ is a bit bold for [the
Board] to hold that an employer who followed the ree-
soning of our D .R. Horton decision had nio basis in fact
or law or an ‘illegal objective’ in doing so. The’ Board
might want to strike a more respectful balance between
its views and those of circuit courts reviewing its or-
ders™® I also believe thet any Board finding of a viola-
tion based on the Respondent's meritoricus state court
motion to compel arbitration would iproperly risk in-
fringing on the Respondent’s rights under the First
Amendment's Petition Clause. See Bill Johnson's Res-
taurants v. NLRB, 461 U.S. 731 (1983); BE & K Con-
struction Co. v. NLRB, 536 U.S. 516 (2002); ses also my
partial dissent in Miaphy Oil, above, 361 NLRB No. 72,
slip op. at 33-35. Finally, forsimilar reasons, I believe
the Board cannot properly require the Respondent to re-
jmburse the Charging Party and any other plaintiffs for
their attorneys' fees in the circumstances presented here.
Murphy Oil, above, 361 NLRB No. 72, slip op. at 35.
Accordingly, I respectfully dissent.
Dated, Washington, D.C. December 23, 2015

Philip A. Miscimarra, Member
NATIONAL LABOR RELATIONS BOARD .
APPENDIX A
NoTICE TO EMPLOYEES
POSTED BY ORDER OF THE

' NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The Nationsl Labor Relations Board has found that we vio-
lated Federal labor law and has ordered us to post and obey
this notice.
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a unjon

Choose representatives to bargain with us on-

your behalf
Act together with other employees for your bene-
fit and protection

? See, 6.8., Murphy Ofl, Inc., USA v. NLRB, sbove; Johmmohammadi
v. Bloomingdale’s, 755 ¥.3d 1072 (Sth Cir, 2014); D. R. Horton, Ina v,
NLRB, above; Owen v, Brisiol Care, Inc., 702 F.3d 1050 (8th Cir.
2013); Sutherland v. Ernst & Young LLP, 726 F3d 290 (2d Cir. 2013).

“MwOlIW,Inc.v.MRB,abmtﬂLs. .

Choose not to engage in any of these protected
activities.

WE WILL NOT maintain and/or enforce a mandatory
Arbitration Policy or maintain a mandatory Dispute Res-
olntion Agreement that require-cur employess, as a con-
dition of employment, to weive the right to maintain
class or collective actions in all forums, whether arbitral
or judicial.

WE WILL NOT in eny like or related manner interfore
with, restrain, or coerce you in the exercise of the rights -
listed above,

‘WE WILL rescind the unlawful Arbitration Policy and
Dispute Resolution Agreement in all of their forms, or
rovise them in all of their forms to make clear that the
Arbitration Policy and Dispute Resclution Agreement do
not constitute a waiver of your right to maintain em-
ployment-related joint, cless, or collective actions in all
forums. _

WE WILL notify all current and former employees who
were required to sign or otherwise become bound to the

Arbitration Policy and Dispute Resolution -
Agreement in all of their forms that the Arbitration Poli-

. cy and Dispute Resolution Agreement have been re-

scinded or revised and, if revised, WE WILL provide them
a copy of the revised Arbitration Policy and Dispute
Resolution Agreement.

WE WILL notify the court in which Rachel Goss filed
her class lawsuit that we have rescinded or revised the
Arbitration Policy upon which we based our motion to
stay her class lawsuit and compel individual arbitration,
end WE WILL inform the court that we no longer oppose
Goss’ class lawsuit on the basis of that Policy. :

'WE WILL reimburse Rachel Goss and any other plain-
tiffs for any reasonable attorneys’ fees and litigation ex-
penses that they may have inourred in opposing our mo-
tion to stay her class lawsuit and compel individual arbi-
tration. .

ROSS STORES, INC. .
The Board’s decision can be found @t
www.altb,gov/case31-CA-109296 or by using the QR code
below. Alternatively, you can obtain a copy of the decision
from the Executive Secretary, National
Board, 1015 Half Street, SE., Washington, D.C. 20570, ar
by calfing (202) 273-1940.

Labor Relations .
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APPENDIX B

NoTicB To EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of thie United States Government

The National Labor Relations Board has found that we vio-
lated Federal labor law and has ardered us to post and obey
this notice. .
FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union
Choose representatives to bargain with us on
your behalf
Act together with other employees for your bene-
fit and protection
Choose 1ot to engage in any of these protected
actlvities, -

'WE WILL NOT maintain and/or enforce a mandatory Ar-
bitration Policy or maintain & mandatory Dispute Resolu-
tion Agreement that require our employees, as 4 condi-
tion of employment, to waive the right to maintain class
or collective actions in all forums, whether arbitral or
judicial

WE WILL NOT in any like or related marmer interfere
with, restrain, or coerce you in the exercise of the rights
listed above. . .

Wi WILL rescind the unlawful Arbitration Policy and

Resolution Agreement in all of their forms, or
revise them in all of their forms to make clear thet the

not constitute a waiver of your right to maintain em-
ployment-related jofnt, class, or collective actions in all
forums. ’
WE WILL notify all current and former employees who
were required to sign or otherwise become bound to the
Arbitration Policy and Dispute Resolution
Agreement in 2l of their forms that the Arbitration Poli-
cy end Dispute Resolution Agroement have been re-
scinded or revised and, if revised, WE WILL provide them
a copy of the revised Arbitration Policy and Dispute
Resolution Agreement, -
ROS9 STORES, INC.

The Board’s decisim can be found at
www.nlrb.gov/case/31-CA-109296 or by using the QR
code below. Altematively, you can obtain a copy of the
decision from the Executive Secretary, National Labar Re-
Iations Board, 1015 Half Street, SB., Washington, D.C. -
20570, or by calling (202) 273-1940.

i

J. Carlos Gonzalez, Esg., for the General Counsol. * .
Gregory D. Wolflick Esq. (Wolflick & Simpson), for the Re-

spondont.
Matthew Righetti, Esg. (Righetti & Glugoski), for the Charging
Party.

DECISION
STATEMENT OF THE CASE _
JAY R, POLLACK, Administrative Law Judge: This case came

" before me basod on 2 stipulated recard dated July 21, 2014,

whereby the parties waived a hearing. On July 16, 2013, Re-
chel Goss (Qoss) filed the charge in Case 31-CA~109296
against Ross Stores, Inc. (Respondent or the Employer). On
February 27, 2014, Goss filed an amended charge against Re-
spondent. On September 27, 2013, Goss filed the charge in
Case 31-CA~114107. On February 28, 2014, the Regional
Director for Region 31 of the National Labor Relations Board
(the Board) issucd a complaint against Respondent. ‘The com-
plaint alleges that Respondent violated Section 8(a)(1) of the
National Labor Relations Act (the Act). The Respondent filed
o timely enswer in which it danied that it had violated the Act.
“The parties have been afforded filll opportunity to sppear,
and to file briefs. Upen the entire record, and having consid-
ered the briefs submiited by the partiés, I make the following

PINDINGS OF FACT

At all times meterial, Respondent, a corporation with a prin-
cipalplaceofbusinessin'rhoumdom,cdiﬁmﬂa.hubeen
enxagedinthereuﬂsaleofclomingandrelmdpmdlwh.

in conduocting its business operations described

Respondent,
abeve, during 12 months prior to the issuance of the complaint,
derived gross revenues in exoess of $500,000. Respondent
and received goods at its faollities in Californla val-
ued in excess of $5000 directly from sources outside the State
of California. Accordingly, the parties stipulated end I find,
is an employer engaged in commerce within the
meaning of Sections 2(2), (6), end (7) of the Act.

At all times material, a corporation with 2 priv-
cipalplaee-ofbuﬁnessh'l‘housmdom,cnliﬂ)mia.hnsbem
engeged in the retail sale of clothing and related’ products.
Respondent, in conduoting its business’ operations described
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above, during 12 months prior to the issuance of the complaint,
derived gross revenuss in excess of $500,000. Respondent

and recelved goods at jte facilities in California val-
ued in excess of $5000 directly from sources outside the State

of California. Accordingly, the parties stipulated and I find,”

Reepoxidentisanemployu-engngedineommmevdﬁhthe
meaning of Sections 2(2), (6), and (7) of the Act. .

Spocifically, the complaint alleges that Respondent inter-
fered with, restrained, and coerced employees in the exercise of
their Section 7 activitics by maintaining and enforcing several
employment policies as set forth below. Since at loast May 4,
2010, end at all material times, Respondent has maintsined a
provision titled “Arbitration Policy” in its Store Associats
Handbook. . )

About May 4, 2010, Respondent had Goss sign 2 “Store As-
sociates Handbook Acknowledgement and Agreement” which,
when executed, required Goss to “agree to utilize, comply with,
and be bound to” Respondent’s Arbitration Policy described
above, :

Since at least August 18, 2011, Reapondent has enforced its
Arbitration Policy and Store Associates Hendbook Acknowi-
edgement and Agreement described above by esserting them in
Litigation brought against Respondent by Charging Party Rachel
Goss in Rdchel Goss, individually and on behalf of all others
similarly situated v, Ross Stores, Inc., Ross Dress For Less,
Inc., and Does I through 50, inclusive, Case RG11577328
(Class Action Complaint) tiled in Superior Court of the State of
California, County of Alameda (Superier Court),

About August 18, 2011, Respandent filed in Superior Court
a mofion to compel individual arbitretion of Goss® clajms
agafnst Respondent elleged in the Class Action Complaint and
filed the Declaration of Respondent's manager, corporate para-
legal, Jeff Cook jn support of the motion to compel individnal

. arbitration, About Qctober 26, 2011, the Superior Court issued

an order denying Respondent’s motion to compel the Charging
Party to individual erbitration, About December 14, 2011,
Respondent appealed the Superior Court's danial of the motion
to- compel individual arbitration. i

About October 31,2013, the Court of Appeals of the State of
California, First Appellate District, Division One (Court of
Appeals) reversed the Superior Court’s order demying Re-
spondent’s motion to compel individusl arbitratioo.

Since at least June 13, 2011, and at all material times, Re-
spoadent has maintained & provision titled, “Dispute Resolution

. Agreement” requiring employees who agree to comply and be

bound to it to individually arbitrate all employment-related
claims, including clatms arising under Federal statutes,

Since June 13, 2011, Respondent has required all current and
new store emplayees to review the Dispute Resolution Agree-
ment by logging into Respondent’s electronic program with an
employoo-specific password, Respondent’s electronic program
is used by employees to receive training and to acknowledge
receipt of Respondent’s new policies, procedures, and hand-
boaks. :

After presenting employees with the temms of the Dispute
Resolution Agresment, the electronic program takes eiployecs
to an electronic signature page which prompts employees to
cither accopt the terms of the Dispute Resolution Agreement by

clicking an "I Agroe” button or decline the terms of the Dispute
Resolution Agreement by exiting the electronic program. -
Statement of the Issues

Based on the foregoing factual stipulations, the Parties agree
gatthelegalissuestobemolvedinthismaﬁermthﬁfouow-

g
(1) Whether Respondent violated Section 8(a)1) of the Act
by maintaining and enforging its Asbiiration Policy which re-
quires cmployees to resolve ell employment-related disputes
through individual arbitration. ¢

(2) Whether Respondent violated Section 8(a)(1) of the Act
by maintsining its Dispute Resolution Agreement which re-
quires employees who accept to be bound by the Dispute Reso-
lution Agreement to’ resolve all employment-related disputes
through individual arbitration.

Position of the Partios

The General Counsel and Charging Party argue that the Re-
spondent’s “Arbitration Policy” in its Store Associatc Hand-
book is unlawful on its face and violates Section 8(2)(1) of the
Act, In D, R Horion, Inc.,, 357 NLRB No. 184 (2012), the logal
framework for considering the legality of employers’ arbitra-
tiohagrwmmisﬂmlimﬁcolleeﬁvomdclasslegalwﬁvuyin
judicial and arbitral forums was addressed by the Board. The )
Boardheldthatapqllcyoragreemmtprecludingunployees
from filing employment-related collective or cless claims in
both judicial end arbitral forums violates Section 8(a)()) of the
Act becauss this type of agreement restricts employees’ Section
7 right to engage in concerted action for mtual aid or protec-
tion.

The Respondent argues Section 10(b) of the Act requires that
a charge be filed within 6 months of the alleged incident giving
rise to the violation of the Act The Board does not have juris-
diction to issue a complaint based on conduct occurring more
than 6 months before the filing and service of the charge, Me-
dia General Operations, Inc., 346 NLRB 74 (2005).

Respondent further argues that even assuming that the 10(b)
pm-iodsomehowdldnotmnunﬁlmspondentﬁlediuMoﬂon
to Compel Asbitration on August 8, 2011, the Charging Party
would have beca required to file her charge on or before Febru-
ary 9, 2012, Even under this measure, the instant charge is
more than 18 months beyond the 10(b) period. As a result, the
Board has neither anthority nor jurisdiction to issue the com-
plaint in the instant matter,

Additionally, Respondent argues that the Board's continued
reliance on D. R. Horton, Inc. i inappropriate.

Conclusi
1. Section 10(b)

Section 10(b) of the Azt requires that & charge be filed within
6 months of the alleged incldant giving riso to & violation of the-
Act. Acamplaintmhymtiasuobasoduponconductowmﬂns
more than 6 months before the fillng and service of the chargo.
Media Gensral Operations, Inc., 346 NLRB T4 (2003).

Here the charge was not filed until July 16, 2013, Thus, I
can .only consider metters after Jamary 16, 2013. Thus, the
mcyﬁonthateosssignedtheagmmttonrbimteisﬁme .
barred. The sllegation that Respondent filed a court sction to
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compel arbitration is time berred, Tha ailegation that Respond-
ent appealod the court’s dismissal of its action to compel arbi-
tration is time barred, ‘The only aliegations which are not time-
barred aro the maintenance of the Arbitretion Agreement and
the maintenance of the Dispute Resolution Agreement, since
January 16, 2013.

2. The Arbitration Policy T

The Arbitration Policy (Policy) “applies to eny disputes aris-
ing out of or relating to the employment relationship, between
an associzte and Ross [. . . .] This policy requires that all such
disputes be resolved only by an Arbitrator through final and
binding arbitretion.”

Further, the Policy states “The parties will have the riglit to
conduct civil discovery and bring motions, &s provided by the
Pederal Rules of Civil Procedure and enforocd by the Arbitra-
tor. However, there will be no right or authority for any dispute
to be brought, heard or arbitrated aa a class action, privaie at-
torney general, or in a representative capacity on behalf of any
person.”

In D. R Horton, Inc.,357 NLRB No. 184 (2012), the Board
held that & policy or agreement procluding employees from
filing’ employment-related collective or class claims in both
judicial and arbitral forums violates Section 8(a)(1) of the Act
because this type of agreoment restricts employees® Section 7
right to engage in conoarted action for mutual aid or protection.
It is umdisputed that the Arbitration Policy prohibits class ac-
tions in both judicial and arbitral forums. Respondent required
employees to agres to the Arbitration Policy as a condition of
employment. Accordingly, I find that Respondent’s mainte-
nance of the Arbitration Policy violates Section 8(a)(1) of the
Act as set forth in D, R Horton, Inc., supre.

3. The Dispute Resolution Agreement

. Respondent has required employees to review the Dispute

Resolution Agreement by logging into Respondent’s electronic
program. The Dispute Resolution Agreement requires employ-
ces who agres to comply and be bound to individually arbitrate
all employment-related claims. The Dispute Resolution
Agreement “sets forth the procedures that you and Ross mutu-
elly agree nmst be used to resolve disputes arising out or relate
to your employment with Ross or its termination. Disputes
subject to this Agreement will be resolved by mediation or final
and binding arbitration and not by a court or jury. *

The Agreement further states, “In arbitration, all parties will
have the right to conduct discovery and bring motions as pro-
vided by the Poderal Rules of Civil procedure. There will be,
howevet, no right or authority for any dispute to be brought or
arbitrated as & class action.” . o

In D. R. Hortom, Inc., 357 NLRB No. 184 (2012), the Board
held that a policy or agreement precluding employees from
filing employment-related collective or class claims in both
judicial and arbitral forums violates Section 8(a)(L) of the Act
because this type of egreement reatricts employees® Section 7
right to engage in concerted action for mutual sid or protection.

This Agreement, for employoes who agres to siga it, prohib-
its employees from bringing forth claims against Respondent in
a concerted manner, Accordingly, I find that Respondent’s
maintenance of the Disputs Resolution Agreement violates

Section 8(s)(1) of the Act as set forth in D. R Horton, Inc.,

supra,

Respondent argues that that the D, R. Horton, Inc. case be-
came invalld as result of the United States Supreme Court hold-
ing-in Noel Canning v. NLRB, 134 S.Ct. 2550 (2014). Howev-
er, the D, R, Horton, Inc. decislon was not affected by the Noel
Canning decision. D. R. Horton, Inc. was issued by a Board

. congisting of Chatrman Mark Pearce and Board Members Craig

Becker and Brian Hayes. In Noel Canning, the Supreme Court
hold that the appointment of Members Terence Flynn, Sheron
Block, and Richard Griffin were unconstitutional. The Su-
preme Court did not find that the
Becker, or Hayes were unconstintional. Thus, D. R Horton,
Jne., continues to be binding Board precedent.

CONCLUSIONS OF LAW

1. Respondent is an employer engaged in commerce snd in &
business affecting commerce within the meening of Section
2(6) end (7) of the Act.

2. Respondent violated Section 8(a)(1) of the Act by main-
taining en Arbitration Agreement which waives the right to
maintain class or collective actions in all forams, whether arbi-
tral or judicial. .

3, Respondent violated Seotion 8(a)(1) of the Act by main~

teining & Dispute Resolution Agreement which waives the right
fo maintain class or ocollective actions in all forums, whether
arbitral or judicial.

RemMEDY

Having found that the Respondent has engaged in certain un-
fuir labor prectices, I find that it must be ordered to cease and
sttmdtouheemhafﬁrmaﬂvemﬁonduignodmemm-
ate the policies of the Act.

On these findings of fact and conclusions of law and on the
catire record, T issue the following recommended"

ORDER

The Respondent, Ross Stores, Inc. in Thousaid Oaks, Cali-
fornia, its officers, agents, successors, and assigns, shall

1, Cease and desist from

(2) Maintaining its Arbitration Agrecment to the extent that

prohibits employess from filing collective or class
action lawsaits or arbitrations. '

(b) Maintaining its Dispute Resolution Agresment to the ex-
tent that Agreement prohibits employees from filing collective
or class action lawsuits or arbitrations

(¢) In any like or related manner interfering with, restraining,
or coercing emp! in the exercise of the rights guaranteed
them by Section 7 of the Act.

2. Taks the following affirmative action necessary to effec-
tuats the policies of the Act.

(8) Rescind ar revise the prohibition of collective or class ac-
tion lswsuits and arbitrations from its Arbliration Agreement

! I no exceptions src filed as provided by Sec. 10246 of the
Boacd's Rules and Regulations, the findings, conclusions, and recom-
mended Order shall, 23 provided In Sec. 102.48 of the Rules, bo adopt-

edbyhﬂwdmdgﬂohiecﬁmahﬂlmuhlﬂhdmdwﬂvadﬁ_r .

ell purposes.

sppointments of Pearce, -
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and Dispute Resolution Agieement,

(b) Within 14 days after service by the Reglon, post at its fa-
cility in Thousand Oeks, California, copics of the attached no-
tice marked “Appendix."® Coples of the notics, on forms pro-
vided by the Regional Director for Region 31, after being
signed by the Respondent’s authorized representative, shall be
posted by the Respondent and maintained for 60 consecutive
days in conspicuons places including all places where notices to
employees are customarily posted, In addition to physical post-
ing of paper notices, the notices shall be distributed electroni-
cally, such as by email, posting on an intranet or en internet
site, and/or other electronic means, if the Respandent customar-
ity communicates with.its employees by such means. Reasona-
ble steps shall be taken by the Respondent to ensure that the
notices are not attered, defaced, or covered by any other mate~
rial, In the event that, during the pendency of these proceed-
ings, the Respondent has gone out of business or closed the
facility involved in thesc proceedings, the Respondent shall
duplicate and mail, et its own expense, a copy of the notice to

all current emplayees and former employees employed by the
" Respondent at any time since July 16, 2013.

(c) Within 21 days after sarvice by the Reglon, file with the
Reglonal Director a swom certification of a responsible afficial
on a form provided by the Rogion attesting to the steps thet the
Respondent has taken to comply;

Dated, Washington, D.C., October 21, 2014

2 ¥pehis Order is enforced by a judgment of & Unfted States court of
gppeals, the words in the notice reading “Posted by Order of the No-
‘tional Lahor Relations Board” shall read “Posted Pursuant to a Judg-
ment of the United States Court of Appeals Enforcing an Order of the
Nationsl Labor Relations Board.”

APPENDIX

NoTIcE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we violated
Federal labor law and hes ordered us to post and obey this No-
tice.

" FEDERAL LAW GIVES YOU THE RIGHT TO
Form, join, or assist a union.
Choose representatives to bargain with us on your be-

.'Act together with other employees ﬂor.your benefit and
protection. .
Choose not to engage in any of thess protected activi-
ties,

Wi WILL NOT prohibit you from filing collective or olass ac-
tion lawsuits or arbitrations In concert with your fellow em-
ployees,

WE WILL NOT maintain and enforoe our Arbitration Agree-
ment or Dispute Resolution Agrecment to the extent that they
prohibit employees from filing collective or class action law-
suits or arbitrations. .

WE WiLL rescind ar revise the prohibition of filing collective
or class action lawsuits and erbitrations from our Arbitretion
Agreement and Dispute Resolution Agreemnent.

RosS STORES, INC.
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STATEMENT OF SERVICE

I, Gregory D. Wolflick, hereby certify that copies of the foregoing Petition for
Review were served, via regular United States mail, postage-prepaid, on
December 28, 2015, on all interested parties in this case, including the following;:

Mori Ruben, Regional Director

National Labor Relations Board, Region 31
11500 Wilshire Blvd

Suite 600

Los Angeles, California 90064

Fax: (310) 235-7420

Richard F. Griffin, Jr.

General Counsel

National Labor Relations Board
1099 14th Street, N.W.
Washington, D.C. 20570

Gary Shinners

Executive Secretary

NLRB - Office of the Executive Secretary
1099 14th Street, N.-W.

Washington, D.C. 20570

Fax: 202-273-4270

Matthew Righetti

Righetti Glugoski, P.C.

456 Montgomery Street

Suite 1400

San Francisco, CA 94104

Fax: 415-397-9005 -

)

/-egory D. Wolflick



